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Ghioaoo,    Burlington,    and    Quinot    Bailroad 

Company  v.  Mshlbaok^ 

pit  Iuuufois»  ftLl 

OoKHOS  Cammxemm — Putt  to  Tbswamsb.-— AcMUPOBcaBtitr  of  ptMA- 

g0n  »  not  under  the  same  obligntion  m  to  care  and  diligenoe  in  gaard- 
ing  against  injoriea  to  strangers,  and  especially  to  trespassers,  as  it  is 
in  guarding  against  injniiee  to  passengers.  The  doty  to  the  lattsr  in- 
wotwm  tbt  OSS  el  the  mtnoot  oara  and  diUgenoo  wiiisii  cms  be  hMtoived 
h^  hnniaii  akill  and  fereaighl^  and  ie  en^iroed  by  the  highest  ooqmiI* 
•ratione  of  pnblio  policy.  The  doty  to  the  lormtr  rests  merely  npon 
groonds  of  general  hamanity  and  respect  for  the  rights  of  othersi  end 
requires  the  carrier  to  perform  the  transpcitatieo  semoe  so  as  to  not 
vnntoaly  or  eafelessly  be  an  aggreesor  toward  tMid  persons,  whether 
saeh  fersoee  aie  en  or  off  the  vehicle. 

OoMMOii  Caslbjmb*,  —  A  trespasser  npon  »  railroad  train  attempting  to 
obtain  a  free  ride  without  the  consent  of  the  carrier  cannot  recover  for 
an  in  jnry  received,  in  the  absence  of  proof  of  gross  negligence  amonnting 
to  willfnl  or  woaton  miseondact  en  the  part  of  soeh  carrier. 

<1iTiiim  CABUSM-^Dmr  td  TsiBTi^nB— iManwonoif.  *— Ib  am  aetion 
to  xooorer  for  personal  injury,  where  the  main  controversy  ie  as  to 
whether  plaintiff,  at  the  time»  was  a  passenger  on  the  train  or  a  mere 
trespasser,  and  the  eridence  on  this  pomt  is  conflicting,  an  instniction 
wWoh  takes  fron  the  jnry  all  ooaiiideratlon  of  evidence  tending  to  show 
thai  pkuatiff  was  sttsuptiBg  to  obtain  a  free  ride  without  the  fonsent 
of  the  carrisr,  and  which  requires  a  verdiot  of  guilty  upon  mere  proef 
that  the  injury  was  caused  by  the  negligence  alleged,  irrespective  of. 
whether  plaintiff  was  a  passenger  or  a  mere  trespasser,  although  the 
negligciufio  alleged  was  soeh  as  would  render  the  carrier  fiable  only  in 
•aee  of  haj/ny  to  a  passsnger,  ia  erroa< 


Ckorge  WOUard^  for  the  appellant 

Joseph  8^  Kennard^  Jr.,  and  Brandt  and  Hoffman^  for  the  ap- 
peU( 
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Bailet,  J.  This  was  an  action  on  the  case,  brought  by 
Frank  Mehlsack  against  the  Chicago,  Burlington,  and  Quincy 
Railroad  Company,  to  recover  damages  tor  a  personal  injury. 
The  injury  complained  of  was  sustained  by  the  plaintifif  while 
riding  on  the  platform  steps  of  one  of  the  cars  belonging  to 
one  of  the  defendant's  passenger  trains  which  at  the  time 
was  running  from  Meagher  Street  to  the  Union  Passenger 
Depot,  in  the  city  of  Chicago.  Said  train  was  composed  of  a 
locomotive-engine  and  eight  cars,  to  wit,  a  mail-car,  which 
was  next  to  the  engine;  three  baggage-cars,  which  came  next; 
and  four  passenger-coaches  in  the  rear.  Said  train  was  a 
through  passenger  train  from  the  west,  the  plaintiff  having 
got  aboard  as  the  train  stopped  at  Meagher  Street  The  evi- 
dence tends  to  show  that  the  place  on  the  train  where  he  was 
riding  at  the  time  he  was  injured  was  on  the  steps  of  the  front 
platform  of  the  forward  baggage-car,  and  that  said  steps,  by 
coming  in  contact  with  some  obstruction  on  the  ground  near 
the  track,  were  broken  off,  and  that  the  plaintiff  was  thereby 
thrown  to  the  ground  and  injured  in  such  manner  as  to  neces- 
sitate the  amputation  of  one  of  his  legs  about  six  inches  below 
the  knee.  The  evidence  shows  that  he  had  purchased  no  ticket, 
and  that  he  paid  no  fare,  although  he  claims  to  have  had  in 
his  possession  sufficient  money  to  pay  the  customary  fare,  if 
he  had  been  called  upon  to  do  so,  and  that  he  was  ready  and 
willing  to  make  such  payment 

The  declaration  consists  of  five  counts.  The  first,  seoond, 
and  fourth  counts  allege,  in  terms,  that  the  plaintiff  became 
a  passenger  upon  said  train,  and  that  the  defendant  negli- 
gently failed  to  carry  him  safely,  whereby  he  was  injured. 
The  third  count  alleges  that  the  defendant  was  a  common  car- 
rier of  passengers,  and  that  it  was  its  duty  to  furnish  a  sufficient 
number  of  cars  for  such  persons  as  might  lawfully  desire  to 
enter  its  trains,  and  to  carry  said  persons  therein  with  safety, 
but  that  it  did  not  furnish  a  sufficient  number  of  cars,  so  that 
the  plaintiff  was  unable  to  obtain  a  seat  therein,  or  to  enter 
the  oar  from  the  platform  where  he  stood,  and  that  by  means 
of  said  default,  and  the  careless  management  of  said  train,  an 
obstruction  on  the  railroad  struck  and  carried  away  a  part  of 
said  platform,  whereby  the  plaintiff  was  thrown  to  the  ground 
and  injured.  The  fifth  count  alleges  that  the  defendant  was 
a  common  carrier  of  passengers,  and  that  it  was  its  duty  to 
remove  from  its  track  and  right  of  way  any  and  all  obstruc- 
tions which  might  or  could  endanger  the  safety  of  persons 
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lawfallj  riding  upon  its  trains,  yet  the  defendant  negligently 
allowed  certain  obstructions  to  accumulate  upon  its  right  of 
way  and  in  close  proximity  to  its  track,  whereby  said  train 
came  into  collision  with  said  obstructions,  and  thereby  the 
part  of  the  train  upon  which  the  plaintiff  was  standing  was 
broken  off  and  the  plaintiff  thrown  to  the  ground  and  injured. 

A  trial  was  had  on  the  plea  of  not  guilty,  and  at  said 
trial  the  jury  found  the  defendant  guilty,  and  assessed  the 
plaintiff's  damages  at  six  thousand  dollars,  and  for  that  sum 
and  costs  the  plaintiff  had  judgment  On  appeal  to  the  appel* 
late  court  said  judgment  was  affirmed,  and  the  case  is  brought 
here  on  appeal  from  the  judgment  of  the  appellate  court. 

The  main    controversy  at  the  trial  was  as  to  whether  the 
plaintiff,  at  the  time  he  was  injured,  was  a  passenger  on  said 
train,  or  a  mere  trespasser  seeking  to  obtain  a  ride  without  the 
knowledge  or  consent  of  the  defendant  or  its   emplo3'ees  in 
charge  of  the  train,  and  without  paying  the  customary  fare, 
and  upon  this  question   the  evidence  was  conflicting.     The 
court  thereupon  gave  to  the  jury,  at  the  instance  of  the  plain- 
tiff, the  following  instruction:  ^' If  the  jury  believe,  from  the 
evidence,  that  the  plaintiff,  while  in  the  exercise  of  ordinary 
care  and  without  negligence  on  his  part,  was  injured  by  negli- 
gence of  the  defendant,  as  alleged  in  the  declaration,  then  the 
jury  should  find  the  defendant  guilty,  and  and  assess  the  plain* 
tiff's  damages."    This  instruction  is  clearly  erroneous,  for  the 
reason  that  it  wholly  omits  the  hypothesis  that  the  plaintiff, 
at  the  time  of  his  injury,  was  a  passenger  on  the  defendant's 
train.    The  plaintiff,  in  his  declaration,  proceeds  entirely  upon 
the  theory  that  the  legal  relation  of  carrier  and  passenger  had 
been  established  between  the  defendant  and  him.    In  three 
counts  of  the  declaration  that  relation  is  expressly  averred, 
and  the  negligence  charged  is,  a  failure  to  perform  the  duties 
and  exercise  the  diligence  which  that  relation   impesed.    In 
each  of  the  other  counts  the  defendant  is  declared  against  as 
a  common  carrier  of  passengers,  and  although  in  those  counts 
there  is  no  express  averment  that  the  plaintiff  had  become  a 
passenger,  yet  the  duties  which  are  alleged  to  have  been  ne- 
glected are  those  which  a  carrier  owes  to  its  passengers,  and 
which  it  does  not  owe  to  a  mere  trespasser. 

A  common  carrier  of  passengers  is  not  under  the  same  obli- 
gation as  to  care  and  diligence  in  guarding  against  injuries  to 
strangers,  and  especially  to  trespassers,  that  it  is  in  guarding 
against  injuries  to  passengers.     His  duty  to  the  latter  involves 
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the  use  of  the  utmost  care  and  diligeooe  which  can  be  bcRtowed 
bj  hnman  skill  and  foresigbt^  and  is  enforced  bj  i]»e  highest 
considerations  of  public  policy.  But  as  to  the  fornier,  h>8  duty 
rests  merely  npon  grounds  of  general  humanity  and  re^iKfct 
ibr  the  rights  of  others,  and  requires  him  to  so  perform  the 
transportation  service  as  not  wantonly  or  carelessly  Id  be  an 
aggressor  towards  third  persons,  whether  such  persons  are  on  or 
off  the  yehicle:  Schouler  on  Bailments  and  Carriers,  stx.  G20. 
In  ToUdo  etc,  JVy  Co.  y.  BeggB,  85  UL  80,  28  Am.  Rep.  613,  we 
held  that  a  person  fraudulently  riding  on  a  free  pass  issued  to 
another,  and  not  transferable,  was  not  a  passenger,  and  that 
the  railroad  company  would  only  be  held  liable  for  gross  negli* 
gence  which  would  amount  to  willful  injury. 

The  above-mentioned  instruction  required  a  verdict  of 
guilty  upon  mere  proof  that  the  injury  complained  of  was 
caused  by  the  negligence  alleged  in  the  declaration,  irrespect* 
ive  of  whether  the  plaintiff  was  a  passenger  or  a  mere  tres- 
passer, although  the  negligence  alleged  was  such  as  would 
render  a  carrier  liable  only  in  case  of  injury  to  a  passenger. 
This,  iu  effect,  took  from  the  jury  all  consideration  of  the  ques- 
tions presented  by  the  evidence,  which  tended  to  show  that  the 
plaintiff,  at  the  time  of  his  injury,  was  attempting  to  obtain  a 
free  ride  without  the  eonsent  of  the  defendant  or  its  agents. 
If  such  was  the  fact,  the  defendant  can  he  held  liable  only  for 
the  consequences  of  gross  negligence  amounting  to  willful  or 
wanton  misconduct,  and  such  is  not  the  negligence  charged  in 
the  declaration. 

A  number  of  other  instructions  were  given,  but  none  of  them, 
in  our  opinion,  can  have  the  effect  of  curing  the  error  above 
pointed  out.  For  said  error,  the  judgments  of  the  appellate 
and  superior  courts  must  be  reversed,  and  the  cause  will  be  re* 
manded  to  the  latter  court  for  a  new  trial. 


Chicago  West  Dh-innn  Jf*y  Co.  v.  Jfyarif  131  111.  474,  was  an  action  by  a 
minor,  through  his  next  friend,  to  recover  damages  for  a  personal  injury, 
fie  recovered  a  judgment  for  $1,750.  At  the  time  of  the  accident,  which 
occurred  on  one  of  the  streets  iu  the  city  of  Chicago,  the  appellee,  an  infant 
acarcely  seventeen  months  old,  was  struck  and  knocked  down  by  one  of 
appellant's  street-cars,  propelled  by  horses.  His  feet  were  caught  under  the 
wheels  of  the  car,  and  one  of  them  injured  in  such  manner  that  its  amputa- 
tion became  necessary  a  few  hours  afterwards.  The  driver  of  the  car  ad- 
mitted that  he  saw  the  child  upon  the  track  just  prior  to  the  accidenti  and 
<other  witnesses  testified  that  he  was  on  the  track,  or  a  short  distance  from  it, 
At  the  time.  The  horses  attached  to  the  car  were  going  in  an  ordinary  troL 
The  driver  stated  that  when  he  first  saw  the  child  the  latter  was  facing  south, 
with  his  back  to  the  car,  and  that  when  the  driver  was  almost  abreast  of 
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bim  Ko  turned  and  nn  into  tike  car.  The  drivtr  £d  noit  aladcen  tbe  paee  of 
bb  bariHiu  when  he  saw  the  ehfld,  hot  had  passed  him  as  mndi  ms  the  faH 
kni^  of  his  hones  before  the  child  tnmed,  when,  and  not  before,  he  at- 
tempted to  stop  his  team. 

The  ecsirt^  m  eommenting  on  the  ^ta,  said,  in  effect,  that  the  child  was 
evidently  starlied  by  the  noise  of  the  ear  behind  it,  and  taraing,  ran,  <di3d- 
Ske,  into  danger  instead  of  ari^ding  it,  and  that,  under  tiie  cn-cumatancea, 
it  was  for  the  }nry  to  determine  whether  or  not  the  driver  naed  ordinary 
care  and  pmdenoe  in  seeking  to  avoid  tiie  accident  after  diaoovering  the 
danger.  Froceeding,  the  coartsaid:  '*Ths  duld  was  so  yoong  that  it  was 
incapable  of  exerciaiog  care,  and  cannot  he  charged  with  negligence.  It 
is  claimed  that  no  recovery  can  be  had  against  the  defendant,  nnless  the 
plaintiff's  parents,  or  the  cnatodian  in  whose  charge  they  had  placed  hrm, 
exercised  reasonable  and  ordmary  care  for  his  safety.  It  is  assigned  as 
error  that  none  of  the  instructions  given  for  the  plaintiff  required  the  juiy 
to  find  the  exercise  of  ordinary  care  by  the  parents  or  custodian,  and  that 
all  the  instmctions  asked  by  the  defendant  which  did  so  require  were  re- 
fused. The  question  in  this  case  is,  whether  the  driver  of  the  car  could 
have  avoided  the  injury  to  Utie  plaintiff  after  the  latter  had  been  discox'ered 
to  be  in  a  pontion  of  danger. '  Even  though  the  plaintiff  had  come  into  such 
position  through  the  negligence  of  those  having  him  in  charge,  the  defend- 
ant's servant,  who  bad  control  of  the  car,  was  bound  to  use  reasonable  care 
in  avoiding  an  injury  to  tiie  plaintiff,  if  he  saw,  or  by  the  exercise  of  ordi- 
nary pnid«noe  might  have  seen,  pSaintHTs  peril.  H  B,  in  the  performance 
of  some  lawful  work  of  his  own,  such  as  operating  a  stteet-csr,  has  notice 
that  A  is  in  danger  of  being  hurt  by  what  B  is  doing,  and  that  A  is  unable 
to  escape  the  danger,  then  B  nrast  use  reasonable  care  to  prevent  the  threat- 
ened injury,  and  he  is  answerable  for  the  want  of  such  care  ";  citing,  in  sup- 
port of  this  rule,  lUmoUOniralR,  R.  Co,  r.  Oocf/rey,  71  BL  600;  22  Am.  B«p. 
112;  Werner  r,  OUken^  Jf'y  <^-f  ^^  ^o-  ^^• 

Ths  doctrine  is  thus  stated  by  Shearman  and  Redfield  in  their  work  on 
the  law  of  negligence  (voL  1,  sec.  99,  4th  ed.):  ''It  is  now  perfectly  well  set- 
tled that  the  plaintiff  may  recover  damages  for  an  injury  caused  by  defend- 
ant's negligence,  notwithstanding  the  plainti£rs  own  negligence  exposed  him 
to  tiie  risk  of  the  injury,  if  such  injury  was  proximately  caused  by  the  de- 
fsndsBt's  omission,  after  beoommg  aware  of  the  plaintiff's  danger,  to  use 
ordinary  care  for  the  purpose  of  avoiding  injury  to  him.  We  know  of  no 
court  of  last  resort  in  which  this  rule  is  any  longer  disputed.  ....  The 
plaintiff  shoald  recover,  notwithstanding  his  own  negligence  exposed  him  te 
the  risk  of  injniy,  if  the  injury  of  wfaieh  he  eomplains  was  proximatrfy 
eaased  by  the  emissiea  of  ths  defendant,  after  having  such  notice  of  the 
pbuntiffs  danger  as  would  pat  a  pradent  man  upon  his  guard,  to  use  ordi- 
nary care  for  the  purpose  of  avoiding  tach  injury.  It  is  not  necessary  that 
the  defendant  should  sctnaHy  know  of  the  danger  to  which  plaintiff  is  ex- 
posed. It  is  enough  if  he  has  sufficient  notice  er  belief  to  pet  a  prudent 
man  on  the  alert,  and  he  does  not  take  such  precautions  ss  a  pmdmt  men 
would  take  under  sinrilar  notiee  or  belief." 

In  all  such  cases,  where  the  party  in  danger  is  an  adult,  the  party  infliet- 
ing  the  injury  will  be  liable  only  for  willful  injury  or  gross  negligence, 
because  the  injured  party  is  presumed  capable  of  making  some  effort  to 
escape  the  threatened  peril.  In  the  case  of  a  child  of  tender  years,  however, 
ths  defendant  will  be  liable  for  want  of  ordinary  care:  Phiiadelphia  etc.  A  IL 
Co,  T.  Spearen,  47  Pa.  St.  300;  86  Am.  Dec.  544. 
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"Therefore  the  oonrt  rery  properly  instnicted  the  Jary  that  if  they 
■hould  fiod,  from  the  evidence,  that  the  plaintiff  was  on  the  croeaing,  and  in 
each  a  position  m  to  show  that  he  wa«  likely  to  be  injured  by  the  advance 
of  the  car,  tben  the  driver  wai  bound  to  nee  ordinary  care  to  prevent  such 
threatened  injury,  if  he  knew,  or  by  ordinary  care  or  attention  to  his  duty 
might  have  known,  of  the  danger,  and  by  neing  ordinary  oare  might  have 
avoided  it^  but  that^  if  the  jury  should  beUeve,  from  the  evidenoe,  'that  the 
child  ran  in  the  way  of  the  car  so  suddenly  that  the  driver  had  no  such 
notice  of  any  danger  to  the  child  as  to  give  him  an  opportunity  to  avoid  the 
danger  by  the  exercise  of  such  presence  of  mind  and  of  such  ordinary  csre  as 
is  to  be  expected  from  men  of  ordinary  coolness  and  prudence  under  such 
circumstances  as  were  then  surrounding  him,  then  the  plaintiff  has  no  right 
to  a  verdict  in  his  favor.' " 

The  evidence  showed  that  the  parents  of  the  appellee  were  people  in  hum- 
ble circumstances,  who  kept  no  servants,  but  maintained  a  smidl  grocery- 
store,  attended  to  by  the  family,  the  father  being  engaged  part  of  the  time 
as  a  teamster.  On  the  day  of  Uie  accident  the  mother  was  ironing,  while  the 
father  sawed  wood;  and  the  appellee,  in  a  baby-earriage^  had  been  taken 
out  for  an  airing  by  a  brother  fifteen  years  of  age,  who  on  the  day  of  the 
accident  had  wheeled  the  carriage  to  tiie  comer  of  a  street  near  where  the 
accident  occurred,  and  while  he  was  watching  a  house  which  was  being 
moved  on  the  street,  or  children  playing  thereon,  the  appellee  slipped  from' 
the  carriage  and  crept  into  the  plaoe  of  danger.  In  regard  to  tiiese  facts 
the  court  saidt  "If  it  be  admitted  that  the  older  brother  was  negligent  in 
suffering  the  child  to  get  upon  the  street,  such  negligence  on  his  part  would 
not  relieve  the  defendant  from  liability,  if  its  servant  oould  have  avoided 
the  injury  after  he  discovered  the  danger.  Hence  it  is  unnecessary  to  dis- 
cuss the  question  whether  or  not  the  negligence  of  the  older  brother  can  be 
imputed  to  the  infant  in  this  suit  brought  by  the  infant  himself.  Under 
the  state  of  facts  developed  by  the  proofs,  the  negligence  of  the  custodian 
of  the  child  was  an  immaterial  consideration,  and  therefore  the  court  com- 
mitted no  error  in  omitting  to  require  the  jury  to  find  that  such  custodian 
had  exercised  ordinary  care.  We  discover  no  error  in  the  record  which 
would  justify  us  in  ordering  a  reversal.  The  judgment  of  the  appellate 
court  is  therefore  sffirmed." 

Raileoadb — Liability  fob  Injuries  to  Trespasskrs  upon  Trairb. — 
Trespassers  upon  railroad  trains,  riding  without  any  authority  from  the  com- 
pany to  do  so,  cannot  recover  for  injuries  sustained  through  the  company's 
negligence:  Darwin  v.  CharloUe  ftc  R.  R,  Co.,  23  8.  C.  531;  55  Am.  Rep.  32; 
Filei  V.  Boston  etc  R.  R.  Co,,  149  Mass.  204;  14  Am.  St  Rep.  411;  unless 
there  is  gross  negligence  or  willful  misconduct  on  the  part  of  the  company: 
Rounda  v.  Deiaufai-e  etc  R.  R.  Co,,  64  N.  Y.  129;  21  Am.  Rep.  697;  Hoffman 
V.  New  York  etc.  R"y  Co,,  87  N.  Y.  25;  41  Am.  Rep.  3.37;  KnnMs  CUy  etc 
R,  R,  Co,  V.  Kettyy  36  Kan.  655;  59  Am.  Rep.  596.  One  who  is  injured  by 
the  negligence  of  a  railroad  company  while  riding  upon  one  of  its  trains  on  a 
commutation  ticket  issued  to  another  person,  and  by  its  terms  not  transfer- 
aMe,  has  no  remedy  against  the  company:  Way  v.  Chkago  ste.  R»  R,  Co,,  64 
Iowa,  48;  52  Am.  Rep.  431,  and  Oiote  434-436. 
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Jjoa  OM  AiTBB-AOQin&BD  Propxbtt  — BuBDKiT  ov  Pboof.  —  If  a  landlord 
is  seeking  to  enforce  a  lien  for  rent  on  the  goods  of  hU  doceasad  tenant^ 
under  a  |>rovision  in  the  lease  not  covering  suUsequently  acquired  prop- 
erty, the  harden  of  est-ablishing  the  lien  is  npon  the  landlord;  and  in 
the  alwenoe  of  proof  that  the  tenant  was  the  owner  of  the  goods  at  the 
time  he  took  the  lease,  it  will  be  assnmed  that  they  are  all  after-acquired 
property. 

LiXM  OH  Arrss-AOQUULBD  Pbopertt.  —  Where  an  attempt  is  made  by  a 
clause  in  a  lease  to  create  a  valid  and  first  lien  for  rent  "  upon  the  prop- 
erty  of  the  person  liable  therefor,"  but  no  particular  property  or  cUsi  of 
property  is  described,  nor  the  description  limited  to  personal  property, 
the  lien  is  void  for  nncertainty  of  description,  when  applied  to  property 
owned  at  the  time,  and  a/oriiori  void  when  applied  to  after-aoquired 
property. 

LiXK  on  ArrBB-AOQUiBKD  pROPERTT.  — If  it  IS  the  intention  of  the  parties 
creating  a  lien  on  personal  property  that  it  shall  extend  to  after-acquired 
property,  snoh  intention  roast  be  clearly  expressed. 

Ohattxl  Moktoaob  ov  Aftrr-aoqvirid  Propbrtt  ~  Ruu  AT  Law  ahd 
in  Equitt.  —  At  common  law,  a  mortgage  can  operate  only  on  property 
aotnally  in  existence  at  the  time  of  giving  the  mortgage  and  acta- 
ally  or  potentially  belonging  to  the  mortgsgor.  In  equity,  however, 
while  the  mortgage  does  not  pass  the  title  to  after-aoquired  prop- 
er^9  it  ereates  in  the  mortgagee  an  equitable  interest  therein  which 
wUl  prevail  even  against  judgment  creditors  and  others,  although  the 
mortgagee  has  not  taken  possession  of  the  property,  and  the  mortgagor 
has  done  no  new  act  to  confirm  the  mortgage.  The  mortgage,  though 
inoperative  iw  a  conveyance,  is  operative  as  an  executory  agreement, 
which  attaches  to  the  property  when  acquired,  and  the  beneficial  inter- 
est is  transferred  to  the  mortgagee,  the  mortgagor  being  regarded  as  his 
trustee,  in  accordance  with  the  maxim  that  equity  oonsiders'that  as  done 
which  ought  to  be  done. 

LiSH— When  Qovrrhsd  bt  Ritles  Applioablbto  Ghattbl  Mobtoaobii. 
—  A  lien  for  rent  created  by  lease,  and  claimed  on  property  left  in  the 
poassesion  of  the  tenant,  is  in  the  nature  of  a  mortgage,  rather  than  of  a 
pledge,  and  is  governed  by  the  rules  of  law  applicable  to  chattel  mort- 

LnV  OH    ASTBB-AOQVTBBD   PbOFBBTT  —  SPECIPIO    PBBrOKMAHOB.  —  A   COn* 

tract  for  the  sale  or  mortgaging  of  subsequently  acquired  chattels  will 
not  be  specifically  enforced,  where  no  chattels  are  specifically  described, 
the  only  description  being  that  contained  in  the  general  word  *'  prop- 
erty." The  equitable  title  to  goods  as  well  as  to  land  is  confined  to 
specific  property,  and  does  not  extend  to  goods  which  are  undetermined. 

JvnoMBHT  —  Ihpbacuhbnt.  -^  So  long  as  a  judgment  is  correct,  it  cannot  be 
impeached  by  showing  that  the  court  proceeded  upon  erroneous  prin- 
ciples in  reaching  its  conclusion. 

JuDGMXKT  WILL  NOT  BE  REVERSED  FOR  ERRORS  Committed  at  the  iuitaiace 
or  in  favor  of  the  party  seeking  the  reversaL 

WiUon  and  Moore^  for  the  appellant. 
Yiiufig  and  Makeel^  for  the  appellee. 
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Bailet,  J.  William  Borden  fil«d  bis  petition  in  the  pro- 
bate court  of  Cook  County,  in  the  matter  of  the  estate  of 
Thomas  K.  Croak*  deeeased,  representing  that  by  the  pro- 
visions of  a  certain  lease  executed  by  the  petitioner  to  said 
Croak,  in  his  lifetime,  the  petitioner  was  entitled  to  a  valid 
and  first  lien  upon  all  the  goods  and  property  of  said  Croak 
that  might  at  any  time  during  the  term  of  the  lease  be  situ- 
ated in  or  upon  the  demised  premises  for  any  rent  accrued  or 
to  accrue,  together  with  all  costs  and  expenses  of  collect- 
ing the- same,  and  praying  to  be  allowed  his  claim  for  $250 
for  rent  alleged  to  be  in  arrears,  and  that  the  same  should  be 
declared  to  be  a  first  lien  upon  a  stock  of  goods  and  mer- 
chandise kept  by  the  lessee  on  said  premises  in  his  lifetime, 
and  that  the  administratrix  be  ordered  to  pay  the  same  out 
of  the  moneys  arising  from  the  sale  of  said  stock  of  goods. 
The  probate  court,  on  the  hearing  of  said  petition,  found  that 
the  petitioner  was  entitled  to  a  first  lien  on  said  goods,  as  therein 
alleged,  and  ordered  the  administratrix  to  pay  him  said  sum 
of  $250  out  of  the  proceeds  thereof.  On  appeal  to  the  circuit 
court,  a  hearing  was  had,  resulting  in  an  order  declaring  that 
the  petitioner  was  not  entitled  to  any  preference  or  priority 
over  any  of  the  other  creditors  of  said  estate,  and  that  he  had 
no  lien  on  the  assets  in  the  hands  of  the  administratrix,  but 
allowing  his  daim  for  $250  as  a  claim  of  the  seventh  class,  to 
be  paid  in  doe  course  of  administration.  This  order  was 
affirmed  by  the  appellate  court  on  appeal,  and  the  judges  of 
that  court  having  certified  that  the  ca^e  involves  questions  of 
law  of  such  importance^on  account  of  principal  and  collateral 
interests,  that  it  should  be  passed  upon  by  this  court,  the 
record  is  now  brought  here  by  a  further  appeal. 

The  facts  upon  which  the  hearing  in  the  circuit  court  was 
had  appear  by  stipulation,  and  so  far  as  they  are  material  to 
the  questions'  arising  upon  the  present  appeal,  are,  in  sub- 
stance, as  follows:  Said  Croak,  in  his  lifetime,  was  a  merchant 
tailor,  and  was  occupying,  for  the  purpose  of  carrying  on  that 
business,  a  room  in  the  Borden  Block,  Chicago,  under  a  lease 
from  the  petitioner.  Said  lease  was  dated  February  15,  1886| 
and  demised  to  said  Croak,  for  the  term  of  one  year,  com- 
mencing May  1,  1886,  the  store  in  Borden  Block  known  as 
No.  101  Randolph  Street,  to  be  used  for  a  merchant- tailoring 
store.  The  rent  reserved  was  fifteen  hundred  dollars,  payable 
in  equal  monthly  installments,  in  advance,  on  the  first  day  of 
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each  ami  e^ery  month  dnrinf  said  term.    Among  the  Tarmn 
proviBiooB  of  aaid  lease  was  the  following:  — 

^The  partj  of  the  first  part,  his  heire,  exeevtors,  admini«* 
trator8,or  aeerigne,  ehall  haTe,  at  all  times,  the  right,  npon 
leqnest)  to  enter  npon  said  demised  premises  to  inspect  their 
oondition^  and  also  to  make  any  needful  repairs  or  alterations 
which  said  party  may  desire  or  see  fit  to  make,  and  also  have 
a  right  of  distress,  and  also  a  valid  and  first  Hen  for  said  rent 
accming  or  to  acerae,  upon  the  property  of  the  person  or  per- 
sons liable  therefor,  and  also  for  the  damages  for  the  breach 
of  any  of  the  covenants  herein  contained,  and  the  expenses, 
including  attorney's  fees,  incurred  in  enforcing  the  same,  and 
which  are  to  be  repaid  to  said  first  party,  and  which  may  be 
included  and  allowed  in  the  suit  as  part  of  the  damages.'' 

Said  Croak  died  June  8,  1886,  and  the  appellee,  having 

been  appointed  administratrix  of  his  estate,  advertised  for 

the  presentation  of  claims,  and  claims  were  presented  to  the 

amount  of  $8,522.90,  not  including  the  claim  of  the  petitioner 

for  rent,  and  the  appraisers  allowed  the  appellee,  as  the  widow 

of  the  deceased,  the  sum  of  12,410  as  her  widow's  award.   On 

the  fourteenth  day  of  June,  1886,  said  administratrix  filed  her 

petition  for  an  order  to  sell  all  the  goods  and  chattels  belong* 

ing  to  said  estate,  for  the  payment  of  debts,  and  on  the  same 

day  the  probate  court  entered  an  order  as  prayed  for,  and 

thereupon  the  administratrix  at  once  removed  from  the  demised 

premises  the  stock  of  merchandise  belonging  to  the  deceased, 

and  sold  and  converted  it  into  money,  realising  therefor  the 

sum  ef  $1,S67.    The  remaining  chattels  belonging  to  said 

estate  were  also  sold  for  sums  which,  added  to  the  proceeds 

of  the  stock  of  goods,  amounted  to  11,566.10.    On  the  7th  of 

September,  1886,  the  administratrix  made  due  report  of  said 

sale,  and  on  the  same  day,  by  order  of  the  probate  court,  said 

report  was  approved. 

All  the  rent  of  said  premises  aocruing  prior  to  June  1, 1886, 
was  paid  by  said  Croak  in  his  life.  The  petitioner  claims 
only  for  the  rent  reserved  for  the  months  of  June  and  July, 
1886,  he  having  accepted  a  surrender  of  the  demised  premises 
and  rented  them  to  another  tenant  about  September,  1886, 
and  having  expressly  waived  his  claim  for  rent  for  the  month 
of  August,  1886.  The  petitioner's  right  to  recoyer  rent  for 
said  months  «f  June  and  July  is  not  contested. 

The  only  question  arising  upon  the  record  is,  whether,  by 
the  terms  of  said  lease,  the  petitioner  acquired  a  first  lien  upon 
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said  stock  of  merchandise  by  virtue  of  vihlch  he  Is  now  en- 
titled to  payment  out  of  the  proceeds  of  said  goods  in  prefer- 
ence to  the  other  creditors  of  the  estate.  There  is,  however, 
no  evidence  that  any  portion  of  the  goods  which  came  into  the 
bands  of  the  administratrix  were  owned  by  her  intestate  at 
the  date  of  the  lease.  If  any  inference  on  that  subject  is  to 
be  drawn  from  the  admitted  facts,  it  is  in  favor  of  the  theory 
that  said  goods  were  purchased  and  acquired  by  said  intestate 
after  that  date.  The  burden  of  proving  the  facts  necessary 
to  the  establishment  of  the  lien  is  clearly  upon  the  petitioner, 
and  in  the  absence  of  proof  that  the  intestate  was  the  owner  of 
said  property  at  the  time  he  took  the  lease,  it  will  be  assumed, 
as  against  the  petitioner,  that  it  is  all  after-acquired  property. 
The  question  then  is  narrowed  down  to  whether  the  proviFions 
of  the  lease  are  suflBcient  to  vest  in  the  lessor  such  lien  upon 
after-acquired  property  as  will  enable  him  to  pursue  the  pro- 
ceeds of  such  property  into  the  hands  of  the  lessee's  adminis- 
tratrix. 

It  may  well  be  doubted  whether  the  terms  of  the  lease  are 
not  too  general  and  uncertain  to  create  a  valid  lien  even  upon 
the  property  owned  by  the  lessee  at  the  time  that  instrument 
was  executed.  The  attempt  was  to  create  a  valid  and  first 
lien  for  the  rent  ^*  upon  the  property  of  the  person  or  persons 
liable  therefor. *'  No  particular  property  or  class  of  property 
is  described,  nor  is  the  description  limited  to  personal  prop- 
erty. The  word  used  would  seem  to  apply  indiscriminately 
and  with  equal  appropriateness  to  every  species  of  property 
of  the  lessee,  whether  real,  personal,  or  mixed,  of  whatever 
character  or  wherever  situated.  Such  description  may  well 
be  held  to  be  void  for  uncertainty  even  when  applied  to  prop- 
erty owned  at  the  time,  and,  a  fortiori^  may  it  be  held  to  be 
void  when  applied  to  after-acquired  property. 

It  cannot  be  said,  however,  that  the  language  of  the  lease 
has  any  application  to  after-acquired  property.  In  interpret- 
ing the  words  of  an  instrument,  we  should  view  them  from  the 
position,  both  as  to  time  and  circumstances,  in  which  the  par- 
ties stood  when  they  used  them.  The  lessee  speaking,  at  the 
date  of  the  lease,  of  his  '^ property"  manifestly  refers  to  the 
property  he  then  owned,  and  nothing  more.  If  at  that  time 
he  had  executed  an  instrument  conveying,  assigning,  or  mort- 
gaging his  '^  property,"  without  qualifying  words,  no  one  would 
for  an  instant  suppose  that  he  was  attempting  to  dispose  of 
his  future  acquisitions.     How,  then,  can  it  be  said  that  an 
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iDStrument  by  which  he  attempted  to  create  a  lien  tipon  his 
^  property,**  without  words  indicating  an  intention  to  subject 
to  the  lien  his  future  acquisitions,  can  have  any  broader  ap- 
plication? 

The  case  of  Tapfield  y.  HiUman,  6  Man.  &  6.  245,  is  in 
point.  There  a  lessee  executed  to  his  lessor,  by  way  of  mort- 
gage, an  assignment  of  the  furniture  and  stock  in  trade  in, 
about,  upon,  and  belonging  to  an  inn,  with  a  power,  upon  non- 
payment, to  enter  into,  possess,  hold,  and  enjoy  the  inn  for  the 
residue  of  the  assignor's  term,  and  ^^  to  take,  possess,  hold, 
and  enjoy  all  the  goods,  chattels,  effects,  and  premises,"  and 
it  was  held  that  nothing  passed  but  what  was  in,  upon,  or 
about  the  inn  at  the  time  of  the  assignment;  Tindall,  C.  J., 
saying:  *^If  the  intention  of  the  parties  was,  that  the  security 
should  extend  to  subsequently  acquired  property,  that  in  ten* 
tion  should  have  been  clearly  expressed.'*  See  also  PhillipB 
T.  Bothj  S8  Iowa,  499;  Jones  on  Chattel  Mortgages,  sec.  173  a. 

But  even  if  the  description  in  the  lease  could  be  held  to 
include  subsequently  acquired  property,  it  is  not  suflSciently 
definite  and  certain  to  create  a  lien  thereon.  The  lien  claimed 
is  one  where  the  property  is  left  in  the  possession  of  the  debtor, 
and  it  is  therefore  in  the  nature  of  a  mortgage  rather  than  a 
pledge,  and  is  to  be  governed  by  the  rules  of  law  applicable  to 
chattel  mortgages.  At  common  law  a  mortgage  can  operate 
only  on  property  actually  in  existence  at  the  time  of  giving 
the  mortgage,  and  then  actually  belonging  to  the  mortgagor, 
or  potentially  belonging  to  him  as  an  incident  of  other  prop- 
erty then  in  existence  and  belonging  to  him:  Jones  on  Chattel 
Mortgages,  sec.  138,  and  authorities  cited.  Where  the  mort- 
gage contains  the  power  of  seizure  on  default,  —  and  the  right 
to  distrain  stipulated  for  in  the  present  lease  may  be  regarded 
as  giving  such  power  of  seizure, — the  execution  of  such  power 
may  give  effect  to  a  mortgage  of  subsequently  acquired  prop- 
erty, not  only  as  between  the  parties,  but  also  as  against  third 
parties  claiming  under  the  mortgagor:  Jones  on  Chattel 
Mortgages,  sees.  160  et  seq. 

A  different  rule,  however,  prevails  in  equity.  There,  while 
such  mortgage  itself  does  not  pass  the  title  to  such  property, 
it  creates  in  the  mortgagee  an  equitable  interest  in  it,  which 
will  prevail,  even  against  judgment  creditors  and  others, 
although  the  mortgagee  has  not  taken  possession  of  the  prop- 
erty, and  the  mortgagor  has  done  no  new  act  to  confirm  the 
mortgage.    The  ground  of  the  doctrine  is,  that  the  mortgage^ 
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though  InoperatfTB  as  a  eonTeyanee,  is  operative  as  an  exeev* 
torj  agreement,  which  attaches  to  the  property  when  acquired^ 
and  in  equity  transfers  the  beneficial  interest  to  the  mortgagee^ 
the  mortgagor  being  regarded  as  a  trustee  for  him,  in  accord* 
ance  ^itli  the  familiar  maxim  that  equity  considers  that  as 
done  which  ought  to  be  done:  Jones  on  Chattel  Mortgages, 
sec  170. 

This  doctrine  is  fully  and  elaborately  considered  in  the  lead- 
ing case  of  Hobroyd  y.  Mar$kaUy  10  H.  L.  Gas.  191,  and  in  dis- 
cussing it,  Lord  Chancellor  Westbory  says:  ^  It  is  quite  true 
that  a  deed  which  professes  to  convey  property  which  is  not 
in  existence  at  the  time  of  the  conroyanee  is  void  at  law, 
simply  because  there  is  nothing  to  convey.  So  in  equity,  a 
contract  which  engages  &  transfer  property  not  in  existence 
cannot  operate  as  an  immediate  alienation^  merely  because 
there  is  nothing  to  transfer.  But  if  a  vendor  or  mortgagor 
agrees  to  sell  or  mortgage  property,  real  or  personal,  of  which 
lie  is  not  possessed  at  the  time,  and  he  receives  the  consider- 
ation for  the  contract,  and  afterwards  becomes  possessed  of 
property  answering  the  description  in  tlie  contract,  there  is  no 
doubt  that  a  court  of  equity  would  compel  him  to  perform  the 
contract,  and  that  the  contract  would,  in  equity,  transfer  dw 
beneficial  interest  to  the  mortgagee  or  purchaser  immediately 
on  the  property  being  acquired.  This^  of  course,  assumes  that 
the  supposed  contract  is  one  of  that  class  of  which  a  court  of 
equity  would  decree  a  specific  performance.''  See  Oregg  v. 
Sanford,  24  IlL  17;  76  Am.  Dec.  719;  iV^bster  v.  Nichob,  104 
111.  160;  McCaffrey  v.  Wo^din,  66  N.  Y.  459;  22  Am.  Rep.  644. 

The  question  then  is,  whether  a  contract  for  the  sale  or 
mortgaging  of  subsequentiy  acquired  chattels  will  be  specifi* 
cally  enforced  in  equity,  where  no  chattels  are  specifically 
described,  the  only  description  being  that  contained  in  the 
general  word  ^property."  It  is  undoubtedly  the  rule  that 
the  equitable  title  to  goods  as  well  as  to  land  is  ocmi fined  to 
specific  property,  and  does  not  extend  to  goods  which  are  un- 
determined. As  said  by  the  lord  chancellor  in  Holro^  v. 
Marnhall,  10  H.  L.  Cas.  191:  "A  contract  for  the  sale  of 
goods,  as,  for  example,  of  five  hundred  chests  of  tea,  is  not  a 
contract  which  would  be  specifically  performed,  because  it 
does  not  relate  to  any  chests  of  tea  in  particular;  but  a  con- 
tract to  sell  five  hundred  chests  of  the  particular  kind  of  tea 
which  is  now  in  my  warehouse  is  a  contract  relating  to  spe* 
cific  property,  and  which  would  be  specifically  performed*^ 
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In  TadmcM  ▼.  D^Epiniuil^  L.  R.  20  Ch.  Div.  758,  a  party, 
by  a  written  iDStrument,  charged  ''  all  hiB  present  and  future 
personalty ''  to  secure  future  indebtedoess  to  the  plaintiff,  and 
afterwards  become  indebted  to  him,  and  upon  the  principles 
laid  down  in  Hdroyd  v.  Marshall^  10  H.  L.  Cas.  191,  it  was 
held  that  the  instrument  operated  to  charge  all  the  personal 
property  belonging  to  the  debtor  at  the  date  of  the  inf^truiuent, 
bat  did  not  operate  to  charge  subsequently  acquired  prc^rty. 
In  Bdding  v.  Reedy  3  Hurl.  &  C.  955,  a  debtor  assigned  to  his 
creditor  by  bill  of  sale  all  his  household  furniture,  plate, 
linen,  etc.|  and  all  his  other  personal  estate  and  effects  whatso- 
ere^y  then  being  or  thereafter  to  be  upon  or  about  his  dwelling- 
house,  farm,  or  premises,  or  elsewhere  in  Great  Britain,  upon 
trust  to  sell  and  satisfy  his  debt  Power  was  given  the  credi- 
tor to  ent^  the  premises  where  the  goods  assigned  might  be, 
and  take  possession  thereof;  but  it  was  provided  that  until  be 
should  see  fit  to  do  so,  the  debtor  might  retain  possession. 
After  five  yeara,  the  debtor  having  in  the  mean  time  beconM 
a  bankrupt,  the  creditor,  after  having  demanded  pay^nent, 
entered  and,  with  other  goods  of  the  debtor,  seised  goods  which 
the  debtor  had  acquired  subsequent  to  the  execution  of  the 
bill  of  sale.  In  an  action  of  trover  by  the  assignee  in  bank- 
ruptcy, it  was  held  that  as  the  goods  were  not  identified  by 
the  bill  of  sale,  the  creditor  took  no  title  to  them,  and  that  the 
action  might  be  maintained. 

The  rule  established  by  the  foregoing  authorities,  and  which 
we  are  disposed  to  adopt,  does  not,  in  our  opinion,  conflict  with 
the  previous  decisions  of  this  court  to  whieh  our  attention  has 
been  directed.  Thus  in  Webster  v.  NichoUy  104  111.  160,  the 
after-acquired  property  which  was  held  to  be  within  the  lien 
created  by  the  provisions  of  the  lease  consisted  of  certain  build- 
ings and  improvements  put  upon  the  demised  premises  by  the 
tenant,  and  which  were  described  in  the  lease  as  such,  and 
were  thus  precisely  identified.  The  other  cases  cited  do  not 
seem  to  involve  the  principle  here  under  discussion,  and  there^ 
fore  need  not  be  particularly  noticed. 

Upon  the  trial,  a  number  of  propositions  submitted  by  t])e 
petitioner  were  held  by  the  court  as  the  law  in  the  decision  of 
the  case.  Some  of  those  propositions  were,  in  our  opinion, 
more  &vorable  to  the  petitioner  than  was  warranted  by  the 
rules  of  law  applicable  to  the  case.  The  position  seems  to  be 
now  taken  by  counsel  for  the  petitioner  that  because  the  ap- 
pellee has  not  challenged  the  soundness  of  the  propositions  so 
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held  bj  cross-errors,  such  propositions  mnst  be  conclusively 
held  as  the  law  of  the  case,  and  that  it  was  not  open  to  the 
appellate  court,  and  is  not  open  to  this  court,  to  review  them, 
or  to  hold  that  the  law  applicable  to  the  case  is  different  from 
that  established  by  the  propositions  thus  adopted.  The  posi- 
tion thus  taken  is  obviously  unsound.  The  question  here  is, 
whether  the  trial  court,  upon  the  facts  presented  and  the  rules 
of  law  applicable  thereto,  reached  a  correct  judgment.  The 
mode  of  reasoning  upon  which  he  proceeded  is  immaterial. 
So  long  as  the  conclusion  is  right,  it  cannot  be  impeached  by 
showing  that  the  court  proceeded  upon  erroneous  principles  in 
reaching  it.  The  errors  of  the  trial  court  were  errors  com- 
mitted at  the  instance  and  in  favor  of  the  appellant,  and  such 
errors  manifestly  cannot  be  set  up  as  a  ground  for  reversing 
the  judgment.  The  case  is  not  different  from  one  where  a 
trial  court  instructs  the  jury  more  favorably  for  the  defeated 
party  than  the  law  will  warrant.  A  judgment  will  never  be 
reversed  for  errors  committed  at  the  instance  or  in  favor  of  the 
party  seeking  the  reversal. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  ap- 
pellate court  will  therefore  be  affirmed. 


MoRTOAOBS  ON  CBATTKii  NOT  TST  AoQuiRSD.  ~  Aj  to  the  Validity  ftnd 
effect  of  chattel  mortgages  npon  property  to  he  acqpired,  lee  MeCafrty  t, 
Woodhi.  65  N.  T.  459;  22  Am.  Kep.  644,  and  note  653-656;  Moody  y.  WrigkL. 
IS  Met  17;  46  Am.  Deo.  706,  and  note  712-718;  Moort  ▼.  Byrum^  10  S.  OL 
452;  30  Am.  Rep.  63-68;  Oregg  t.  Sat^ord,  24  DL  17;  76  Am.  Dec.  719,  and 
note  723-733;  Motria  t.  Noye»,  56  Me.  458;  96  Am.  Deo.  486;  Long  v.  Hm«», 
40  Kan.  220;  10  Am.  St  Rep.  192,  and  note. 


PUTBEBAUGH  V.    SmITH. 
(181  Illinois,  UK).] 

ConTBMPT — CoxHTiTUTiONAL  Law.  —  Conrts  have  power,  for  the  purpose  of 
enforcing  their  authority  during  the  progress  of  trials,  for  the  speedy, 
orderly,  and  impartial  administration  of  jiutioe  between  litigants,  and 
the  enforcing  of  final  judgments  and  orders  of  the  court  after  the  trial,  to 
summarily  punish  for  contempt,  provided  they  do  not  violate  constitu- 
tional provisions  guaranteeing  trial  by  jury. 

CoMTEMFT  —  JuRiSDiOTiON  TO  PuNisH. — Proceedings  by  contempt,  to  en- 
force the  authority  of  a  jurisdiction  different  from  that  of  the  court 
enforcing  it,  are  unknown  to  the  common  law.  The  rule  is,  that  the 
court  alone  in  which  the  contempt  is  committed,  or  whose  order  or 
authority  is  defied,  has  power  to  punish  it,  or  to  entertain  proceedings 
to  that  end. 
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aathorixing  a  judge  of  a  circuit  coart  in  racation  to  pnnisli  in  a  sum* 
mary  manner,  by  fine  and  imprisonment,  any  person  who  shall  refuse 
to  obey  a  subposna  of  a  notary  public  to  appear  and  have  his  deposition 
taken  or  to  sign  such  deposition,  is  void  as  being  in  conflict  with  consti* 
tntional  provisions  guaranteeing  a  trial  by  Jury. 
OoMTBMPT  —  COKSTiTUTioiTAL  Law.  —  The  legislature  has  no  power  to  make 
that  pnniriiable  as  a  contempt  which,  in  the  nature  of  things,  cannot  be 
a  contempt  of  the  authority  imposing  the  punishment.  * 

Horatio  0.  Burchard,  for  the  appellant. 

ScHOLFiELD,  J.    By  the  act  approved  May  31, 1879,  amend- 
ing section  36  of  chapter  51  of  the  Revised  Statutes  of  1874,  | 
entitled   ^'Evidence  and   Depositions,"  notaries  public   and  ) 
other  officers  therein  named  who  may  at  any  time  be  re- 
quired to  take  depositions  in  any  cause  pending  in  any  court 
of  law  or  equity  in  this  state,  or  by  virtue  of  any  commission  , 
issued  out  of  any  court  of  record   in   any  other  state,   are 
empowered  to  issue  subpoenas  to  compel  the  attendance  of  .• 
witnesses,  and  if  any  witness  shall  willfully  neglect  or  refuse  | 
to  obey  such  subpoena,  etc.,  the  officer  issuing  the  same  is  '^ 
required  to  at  once  report,  in  writing,  the  fact  of  such  willful  > 
refusal  or  neglect,  and  file   the  same  with  the  clerk  of  the  | 
circuit  court  of  the  county.     And  the  section  then  proceeds  ' 
thus:  '^And  thereupon  attachment  shall  issue  out  of  said  ' 
court  against  such  offending  witness,  returnable  forthwith, 
before  the  circuit  court  of  such  county,  if  in  term  time,  or  be* 
fore  any  judge  of  said  court,  if  in  vacation,  who  shall  hear 
and  determine  the  matter  in  a  summary  way;  and  it  appear* 
ing  to  the  court  that  the  neglect  or  refusal  of  such  witness  to 
appear  or  testify,  or  to  subscribe  such  deposition,  as  aforesaid, 
is  willful  and  without  lawful  excuse,  the  court  shall  punish 
such  witness  by  fine  and  imprisonment  in  the  county  jail,  or 
by  fine  or  imprisonment  in  the  county  jail,  as  the  nature  of  the 
case  may  require,  as  is  now,  or  as  may  hereafter  be,  lawful  for 
the  court  to^do  in  cases  of  contempt  of  court":  Public  Laws 
of  1879,  p.  162. 

Appellant  was  subpoenaed  to  attend  before  a  notary  public 
and  give  his  deposition  in  a  case  pending  before  a  court  in  the 
state  of  Kansas,  and  he  was  imprisoned  by  order  of  the  judge 
of  the  circuit  court  of  the  circuit  in  which  the  deposition  was 
attempted  to  be  taken,  made  in  vacation,  on  summary  pro- 
cess,  without  the  benefit  of  trial  by  jury.  The  pleadings  pre- 
sent the  question  whether  so  much  of  the  statute  as  assumes 
to  authorize  this  is  within  the  prohibition  of  section  9,  article 
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2,  of  our  oonfftitaUoDy  whioh  guarantees  that  in  all  erimiaal 
prosecutioQB  the  aceosed  shall  ba^e  a  trial  hj  an  impartial 
jury  of  the  cocmtj  or  district  in  which  the  offense  is  alleged  to 
have  been  committed,  and  the  case  is  therefore  brought  directly 
to  this  court  from  the  trial  court 

We  may,  and  do,  eonoede  that  the  mere  enforcing  of  Ibe 
authority  of  the  court,  during  the  progress  of  trials,  for  the 
speedy,  orderly,  and  impartial  administration  of  justice  be- 
tween litigants,  and  the  enforcing  of  the  final  judgments  and 
orders  of  the  court  after  the  trial,  aocording  to  the  principles 
and  precedents  of  the  common  law,  are  not  witliin  the  contem- 
plation of  this  provision  of  the  constitution.  But  proceedings 
by  contempt,  to  enforce  the  authority  of  a  jurisdiction  different 
from  that  of  the  court  enforcing  it,  are  unknown  to  the  cono- 
mon  law.  Thus  Blackstone  says:  ''The  contempts  that  are 
thus  [summarily]  punished  are  either  direct,  which  openly 
insult  or  resist  the  powers  of  the  courts  or  the  persons  of  the 
judges  who  preside  there,  or  else  consequential,  which,  with- 
out such  gross  insolence  or  direct  opposition,  plainly  tend  to 
create  a  universal  disregard  of  their  authority  ":  4  Bla.  Com. 
283;  Shars wood's  ed.,  *284;  see  also  Hawk.  P.  C,  b.  1,  o.  6. 
And  so  it  is  said  in  Rapalje  on  Contempt,  section  13:  *'  It  is 
a  well-settled  rule  that  the  court  alone  in  which  a  contempt 
is  committed,  or  whose  order  or  authority  is  defied,  has  power 
to  punish  it,  or  to  entertain  proceedings  to  that  end."  See 
also  authorities  cited  in  note  3,  on  same  page;  Hawes  on  Ji^ 
risdiction  of  Courts,  sec.  223. 

Where  a  person  refuses  to  appear  before  a  notary  public  and 
g^ve  his  deposition,  in  obedience  to  a  subpcana  iaaued  by  him, 
it  may  be  truly  said  that  he  acts  in  contempt  of  the  authority 
of  the  notary;  but  how  can  it  be  said  that  he  thereby  acts  in 
contempt  of  the  circuit  court,  or  of  the  judge  of  that  court? 
He  owed,  by  reason  of  the  service  of  the  aubpcena,  no  duty  to 
the  circuit  court  or  to  the  judge  thereof.  As  im  the  circuit 
court  and  its  judge,  his  failure  to  obey  the  subpcena  simply 
placed  him  in  the  same  situation  as  all  other  willful  violators 
of  the  law.  No  one  would  pretend  that  it  is  competent  for  the 
general  assembly  to  enact  that  the  crimes  and  misdemeanors 
enumerated  in  the  Criminal  Code  shall  hereafter  be  contempts 
of  court,  and  summarily  punished  as  such,  and  thus  deny  to 
the  parties  accused  the  right  of  trial  by  jury;  and  this,  for 
'  the  plain  reason  that  the  general  assembly  cannot  deny  to 
individuals  the  guaranteed  rights  of  the  constitution  by  simply 
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changing  the  names  of  things.  It  cannot  make  that  punish* 
able  as  a  contempt  which,  in  the  nature  of  things,  cannot  be  a 
contempt  of  the  authority  imposing  the  punishment. 

In  the  instances  supra^  where  we  concede  the  right  to  exist 
to  proceed  summarily  for  contempt,  it  is  manifest  the  right  is 
indispensable  to  the  execution  of  the  functions  of  the  court; 
for  if  every  coercive  step  must  be  preceded  by  a  jury  trial,  it 
is  manifest  that  a  party,  by  the  simple  repetition  of  disobedi- 
ence or  resistance,  might  render  trials  interminable:  Johnston 
V.  Commonwealth^  1  Bibb,  602.  But  where  an  individual  is 
being  proceeded  against  in  one  tribunal  for  an  act  done  in  the 
presence  and  in  derogation  of  the  authority  of  a  different  tri- 
bunal, the  ability  of  the  trial  tribunal  to  exercise  its  proper 
functions  is  not  involved.  The  act  charged  had  no  tendency 
to  hinder  or  delay  it  in  the  lawful  execution  of  its  authority. 
It  takes  no  notice,  as  of  its  own  knowledge,  of  anything  con- 
nected with  the  offense  charged,  but  everything  must  be  proved, 
as  in  any  other  criminal  case. 

We  held  in  Storey  y.  People,  79  HI.  45,  22  Am.  Rep.  168, 
that  the  publication  of  a  libel,  not  directly  calculated  to  hin- 
der, obstruct,  or  delay  courts  in  the  exercise  of  their  proper 
functions,  could  not  be  treated  and  punished  summarily  as  a 
contempt  of  court.  And  the  same  principle  applied  here  re- 
quires Uiat  we  shall  hold  that  that  which  is  not  an  obstruction 
of  the  exercise  of  the  functions  of  a  court  in  conducting  trials 
before  it,  or  in  enforcing  its  process,  shall  not  be  punishable 
as  a  contempt  of  court,  summarily,  and  without  trial  by  jury. 
Wherever  there  is  a  criminal  prosecution, — and  that  is  always 
the  case  where  the  proceeding  is  an  original  one  to  have  a  party 
punished  for  the  violation  of  a  statute, — the  defendant  is  enti- 
tled, under  the  constitution,  to  a  jury  trial.  So  much  of  the 
prssent  statute,  therefore,  as  authorizes  the  circuit  judge  to 
proceed  summarily,  and  without  a  jury,  being  contrary  to  the 
constitution,  is  void,  and  not  law. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  conformity  with  this  opinion. 


OoimifPT— JuBiBDicnov  to  PirinsH  fob.  -* Only  the  oonrt  in  whiofa  or 
■gunst  which  a  contempt  ie  committed  can  pnnish  therefor:  Note  to  Chrk 
▼.  People.  12  Am.  Deo.  ISS^  184;  Lamgdom  ▼.  CireuU  Court,  76  Mich.  8S8;  /» 
n  Deaion,  105  N.  G.  69.  e 

OoHTXicrT  n  PmnBABLi  nr  a  Sumhart  BIaitiikb  by  the  ooart»  and  such 
povir  to  punish  is  eeientiil  to  the  very  ezietenoe  of  erery  oonrt:  Neei  t. 
Aat<  9  Ark.  259;  50  Am.  Deo.  209,  and  note.  And  aummaiy  pnniahment 
w.  Kar..  Vol  XIX. —S 
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for  oootempt  If  not  proUbifeod  by  the  oonstitatioiial  provision  thai  **  the  right 
of  triftl  by  jury  ihiU  ronuaa  inviolate"!  Slate  w.  Dc»$^  S2  K.  J.  L.  408;  90 
Abl  Deo.  071,  and  note. 

OoirancR — Bbtuial  to  Obit  Kotabt'i  Subfouia. — Thoaaperiorouwt 
in  whioh  an  notion  it  pending  haa  no  power,  nnder  the  California  oode,  te 
pnniah  a  ptnon  for  oontempt  beoanat  he  haa  refneed  to  obey  a  aubpcena  iaaned 
by  a  notary  pnUio  before  iHiom  hia  depoaition  waa  to  have  been  taken:  L^ 
wbukif  ▼•  aup$rhr  Comi,  78  Ckl.  510l 


Laplin  and  Rand  Powdbb  Goupant  v.  Tbabnbt. 

[m  iLLlXOlt,  892.] 

NvsANOii — OvvpowDSE-MAOAzniB  dtuatod  to  near  to  the  dwelling- 
honae  ol  another  aa  to  be  liable  to  inflict  eeriona  injury  to  hia  peraon  or 
property  in  ease  of  explosion  is  a  private  nnisanoe  nmking  the  owner 
liable,  whether  the  powder  was  oarefnlly  kept  or  not 

KviBAiroB  ^  NflOLiaBMOB  ^  GirxpowDBR-MAO AiZNB.  —  As  a  general  mle, 
the  question  of  care  or  want  of  oare  is  not  involved  in  an  notion  for 
injuries  resulting  from  a  nuiaance;  oonseqnently,  if  actual  injury  reanlta 
from  the  keeping  of  gunpowder,  the  person  keeping  it  will  be  liaUe, 
even  though  the  explosicm  is  not  chargeable  to  hia  personal  negligenoe. 
Henoe  it  is  not  necessary  to  charge  him  with  negligence. 

NvnAHOB — Allbo ATI01I8.  ^  In  alleging  the  maintenance  of  a  nuisance^  it  is 
not  necessary  to  use  the  word  "  nuisance,**  if  the  faote  alleged  oonatitnte 
a  nuisance. 

Nvuahob  —  DBinrrnoN.  —  A  private  nuisance  la  aajrthing  done  to  the  hurt 
or  annoyance  of  the  lands,  tenements,  or  hereditamenta  of  another. 
Any  unwarranteble,  unreasonable,  or  unlawful  use  by  a  person  of  hia 
own  property,  real  or  personal,  to  the  injury  of  another,  comes  within 
the  definition,  and  renders  the  owner  or  pcaiessor  liable  for  all  damages 
arising  from  such  use. 

NvIBANOB.  ^  ALLB0ATIO.M   THAT    PoWDBB-MAOABIirB  BXPLODBD    showS  that 

it  waa  dangeroua;  and  aa  allegation  that  the  ezploeion  destroyed  plain* 
tiff's  buildings  shows  that  the  keeping  of  gunpowder  in  the  magasineb 
considered  with  reference  to  **  the  locality,  the  quantity,  and  the  snr- 
rounding  dronmstances,**  oonstitutes  it  a  nuisance  per  se.  Henoe  a 
complaint  containing  these  allegations  is  sufficient 

KvuAXOB — ViOLATioH  Of  Ordinahob. — The  keeping  of  gunpowder  in  a 
magasine  in  a  town,  in  violation  of  an  ordinance,  is  an  illegal  act,  ran* 
daring  the  party  keeping  it  guilty  of  malfeasance,  and  liable  for  all 
oonsequenoes  resulting  from  the  act^  regardless  of  ti&e  question  of  exer- 
cise of  care  by  the  party  injured. 

NmsANOB—GiniPOWDBB-MAOAZiNB  — Inadxquatb  DBrBHSB.  •— In  an  action 
to  recover  damages  to  buildings  caused  by  the  explosion  of  a  gunpowder* 
magasine  adjacent  thereto^  it  is  no  defense  that  there  were  other  powder* 
magasines  in  the  same  neighborhood  at  the  time;  that  they  were  t!^ere 
when  the  land  Vas  bought  and  the  injured  buildings  erected;  that  plain- 
tiff's husband  had  been  employed  in  the  powder  business;  that  the 
property  waa  bought  and  such  buildings  erected  after  the  erection  of 
defendant's  magasine,  in  order  that  plaintiff's  husband  might  be  near  the 
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tha*  1m  hftd  been  a  aloekholclflr  in  a  powder  company,  and 
that  platntiff  had  laaaod  her  land  to  powder  oompaniea  for  the  parpoaa 
of  atoring  powder  thereon. 
HvmAVOB — Whiv  mat  bb  BntOTSD.— Carrying  on  an  offeneire  or  dan* 
gwooa  trade  or  bneineaa  for  any  number  of  yeara  in  a  place  remote  from 
huldingi  and  pablio  roada  doee  not  entitle  the  owner  to  continue  it  in 
the  aamo  plaoe  after  hooaea  have  been  bailt  and  roada  laid  oat  in  the 
neighborhood,  to  the  oconpants  of  which*  and  the  trarelera  npon  which, 
it  ia  a  nniaanoe.  As  the  city  extendii  each  naiaanoes  ahonld  be  removed 
to  the  vacant  gronnda  beyond  the  immediate  neighborhood  of  the  resi- 
dence of  the  oitiaena. 

Mills  and  Ingham^  and  B.  P.  Runyan^  for  the  appellant. 
Bamwn^  Evans^  and  Bamum^  for  the  appellee. 

Hagbudbb,  J.  This  is  an  action  on  the  case  brongbt  in 
tie  superior  court  of  Cook  County  by  the  appellee  against 
the  appellant  company  to  recover  daini.ge8  to  the  dwelling, 
bam,  and  other  outhouses  upon  the  premises  of  appellee,  re^ 
suiting  from  the  explosion  of  a  powder-magazine  upon  the 
premises  of  appellant.  The  buildings  of  the  plaintiff  and 
the  powder-magasine  in  question  were  located  upon  a  street 
called  Archer  Avenue,  in  the  town  of  Lake,  in  the  outskirts 
of  the  city  of  Chicago,  in  Cook  County.  Verdict  and  judg- 
ment in  the  trial  court  were  in  favor  of  the  plaintiff,  and  such 
judgment,  having  been  affirmed  by  the  appellate  court,  is 
brought  here  from  the  latter  court  by  appeal. 

The  first  instruction  given  for  the  plaintiff  is  as  follows: 
**  If  the  jury  find  from  the  evidence  that  the  plaintiff  has  made 
out  her  case  as  laid  in  her  declaration,  then  the  jury  must 
find  for  the  plaintiff."  Defendant  took  exception  to  the  giving 
of  this  instruction.  We  have  held  that  such  an  instruction 
does  not  make  the  jury  the  judges  of  the  effect  of  the  aver- 
ments of  the  declaration,  but  merely  empowers  them  to 
determine  whether  the  proof  introduced  sustains  the  issues 
made  by  the  pleadings  in  the  case:  Ohio  &  M,  R^y  Co.  v. 
Porter^  92  111.  437;  PsnnMylvania  Co.  v.  Marshall,  110  111.  899. 

The  declaration  was  not  demurred  ta  After  the  plaintiff 
had  closed  her  testimony,  the  defendant  moved  that  the  jury 
be  directed  to  return  a  verdict  in  favor  of  the  defendant,  which 
motion  was  overruled,  and  exception  was  taken.  After  the 
motion  for  new  trial  was  overruled,  defendant  also  moved  in 
arrest  of  judgment,  which  latter  motion  being  overruled,  ex- 
ception was  entered. 

It  is  claimed  by  the  appellant  that  the  declaration  does  not 
set  out  a  cause  of  action.     The  first  objection  made  to  the 
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declaration  ia,  that  it  does  not  charge  the  defendant  with  neg- 
ligence.   The  objection  ie  not  well  taken. 

The  powder-magazine  kept  by  the  defendant  upon  its  preoi* 
ises  was  so  situated  with  reference  to  the  dwelling-house  ol 
the  plaintiff  that  it  was  liable  to  inflict  serious  injury  upon 
her  person  or  her  property  in  case  of  an  explosion.  It  was 
a  private  nuisance,  and  therefore  the  defendant  was  liable, 
whether  the  powder  was  carefully  kept  or  not.  As  a  general 
rule,  the  question  of  care  or  want  of  care  is  not  involved  in  an 
action  for  injuries  resulting  from  a  nuisance.  If  actual  injury 
result  from  the  keeping  of  gunpowder,  the  person  keeping  it 
will  be  liable  therefor,  even  though  the  explosion  is  not  charge- 
able to  his  personal  negligence:  Wood  on  Nuisances,  Ist  ed., 
sees.  73,  115,  130,  142;  Heeg  v.  lAcht,  80  N.  Y.  579;  86  Am. 
Rep.  654;  Cheatham  v.  Shearon,  1  Swan,  213;  55  Am.  Dec.  784; 
Stout  Y.McAdam^  2  Scam.  67;  33  Am.  Dec.  441;  Ottawa  Gas 
etc.  Co.  V.  Thompson,  89  111.  600;  Nevins  v.  City  of  Peoria^  41  III. 
602;  89  Am.  Dec.  392;  Coopers.  RandaU,  53  111.  24;  Myers  v. 
Malcolm^  6  Hill,  292;  41  Am.  Dec.  744;  Hay  y.  Cohoes  Co.,  2 
N.  Y.  159;  51  Am.  Dec.  279;  Phinizy  v.  Augusta,  47  Ga.  263; 
Burton  v.  McCleUan^  2  Scam.  434;  Weirds  Appeal^  74  Pa. 
8t  230. 

The  second  objection  to  the  declaration  is,  that  it  does  not 
specifically  aver  the  powder-magazine  to  be  a  nuisance.  It 
was  not  necessary  to  use  the  word  *'  nuisance,"  if  the  facts 
alleged  constituted  a  nuisance.  The  declaration  avers  that  it 
was  the  duty  of  the  defendant  to  so  use  its  premises  as  not  to 
jeopardise  the  buildings  of  the  plaintiff,  and  not  to  store  upon 
its  premises  any  dangerous  substance  whereby  plaintiff's  prop- 
erty might  be  destroyed  in  case  of  an  explosion;  that  the  de- 
fendant did  keep  upon  its  premises  a  magazine  of  gunpowder, 
dynamite,  eto.,  and  stored  therein  a  large  amount  of  gun- 
powder, dynamite,  etc.;  that  the  gunpowder,  dynamite,  etc., 
so  kept  upon  said  premises  exploded,  and  that  by  means  of 
such  explosion  ^Hhe  material  of  which  such  magazine  was 
constructed  was  then  and  there  driven  with  great  force  and 
violence  upon  and  against  the  property  of  the  plaintiff  here- 
inbefore described,"  and  that  "the  following  property  of  the 
plaintiff  was  by  means  of  such  explosion  struck  by  flying  mis- 
siles, rocks,  and  stones,  and  was  wrecked  and  torn  by  means 
of  the  ooncussion  of  the  air,  then  and  there  caused  by  said 
explosion,  and  was  totally  destroyed  and  lost,  and  was  of  great 
value,  to  wit,  one  two-story  frame  dwelling,"  etc     "A  pri- 
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vate  nuiBance  is  defined  to  be  anjtbing  done  to  the  hurt  or 
annoyance  of  the  lands,  tenements,  or  hereditaments  of  an- 
other: 8  Bla.  Com.  216.  Any  unwarrantable,  unreasonable, 
or  anlawful  use  by  a  person,  of  his  own  property,  real  or  per- 
sonal, to  the  injury  of  another,  comes  within  the  definition 
stated,  and  renders  the  owner  or  possessor  liable  for  all  dam- 
ages arising  from  such  use":  Heey  v.  Licht^  80  N.Y.  579;  36 
Am.  Rep.  654. 

The  averments  of  the  declaration  bring  the  present  case 
within  the  definition  thus  quoted.  The  fact  that  the  magazine 
exploded  shows  that  it  was  dangerous.  The  fact  that  the  ex- 
plosion destroyed  plaintiff's  buildings  shows  that  the  keeping 
of  gunpowder  in  the  magazine,  considered  with  reference  to 
**the  locality,  the  quantity,  and  the  surrounding  circum- 
stances," constituted  a  nuisance  per  se:  Heeg  v.  Licht,  80 
N.  Y.  679;  36  Am.  Rep.  654;  Wood  on  Nuisances,  sec.  142. 

The  declaration  contains  two  counts.  The  second  count, 
in  addition  to  the  averments  of  the  first,  as  above  set  forth, 
further  avers  that  there  was  an  ordinance  in  the  town  of 
Lake  ordaining  that  *'  no  powder-magazine  or  place  for  stor- 
ing or  keeping  gunpowder  or  other  explosive  material  shall  be 
kept  or  maintained  within  the  town,  provided,  however,  the 
provisions  of  this  section  shall  not  be  held  or  construed  to 
apply,"  etc.,  to  any  magazine  located  upon  a  lot  of  a  certain 
size  and  area;  and  that  the  defendant's  magazine  was  located 
upon  a  lot  of  a  smaller  size  than  that  required  by  the  ordi- 
nance. 

It  is  claimed  by  the  defendant  that  the  injury  to  the  plain- 
tiff's property  was  not  caused  by  the  violation  of  this  ordi* 
nance,  and  therefore  that  such  violation  imposes  no  liability 
upon  the  defendant  We  do  not  concur  in  this  view.  If  the 
magazine  had  not  been  where  it  was,  the  explosion  would  not 
have  taken  place,  and  the  injury  to  plaintiff's  property  would 
not  have  resulted.  The  ordinance  absolutely  prohibited  any 
powder-magazine  from  being  kept  within  the  town,  unless  the 
lot  upon  which  it  was  located  should  be  of  a  certain  size.  The 
defendant  kept  its  magazine  within  the  town  upon  a  smaller 
lot  than  the  law  required.  Its  magazine  was  in  the  town  in 
violation  of  the  law.  The  keeping  of  gunpowder  in  the  town 
was  an  illegal  act.  *^  If  an  illegal  act  be  done,  the  party  doing 
or  causing  the  act  to  be  done  is  responsible  for  all  conse^ 
quences  resulting  from  the  act":  Burton  v.  McClellan^  2 
Scam.  434. 
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The  cases  referred  to  by  connsel  as  holding  a  contrary  doc- 
trine have  no  application  here.  In  those  cases  it  is  held 
that  where  the  plaintiff's  right  of  recovery  depends  upon  his 
own  exercise  of  due  care  as  well  as  upon  the  defendant's  negli- 
gence, the  failure  of  the  defendant  to  comply  with  some  stat- 
utory requirement,  such  as  ringing  a  bell,  or  blowing  a  whistle, 
or  erecting  a  sign-board,  will  not  of  itself  authorize  a  recovery, 
in  the  absence  of  such  care  on  the  part  of  the  plaintiff.  There 
the  injury  is  attributable  to  the  plaintiff's  want  of  ordinary 
care,  and  the  defendant's  neglect  of  a  statutory  requirement 
cannot  be  set  up  as  an  excuse.  Here  there  is  no  question  of 
the  exercise  of  care  by  the  plaintiff,  nor  is  it  a  mere  matter 
of  non-feasance  on  the  part  of  the  defendant  In  keeping  a 
powder-magazine  in  the  town  without  complying  with  the  con- 
dition named  in  the  ordinance,  the  defendant  was  guilty  of 
malfeasance.  Its  offense  is  similar  to  that  of  bringing  dis- 
eased cattle  into  the  state  in  violation  of  the  act  of  the  legis- 
lature on  that  subject,  as  discussed  in  SomerviUe  v.  Mark$^  58 
111.  871,  and  Sangamon  Distilling  Co.  v.  Young,  77  111.  197. 

The  appellant  complains  of  the  refusal  of  the  court  to  in- 
struct the  jury  that  there  could  be  no  recovery  if  they  should 
find  from  the  evidence  that  there  were  other  powder-magazines 
in  the  neighborhood  where  plaintiff  lived;  that  such  magazines 
were  there  when  plaintiff  bought  her  lot  and  erected  her  build- 
ings; that  her  husband  had  been  employed  in  the  powder 
business;  that  she  bought  her  property  in  order  that  her  hus- 
band might  be  near  the  magazines;  that  she  bought  said 
property  after  the  location  and  erection  of  defendant's  maga- 
zine; that  her  husband  had  been  a  stockholder  in  one  of  the 
powder  companies;  and  that  she  had  leased  some  of  her  own 
land  to  powder  companies  for  the  purpose  of  storing  powder 
thereon. 

It  is  claimed  that  If  the  foregoing  facts  were  found  to  be 
true,  the  plaintiff  assumed  the  risk  of  being  injured  by  the 
explosion  of  defendant's  magazine. 

If  a  servant  enters  the  employment  of  his  master,  knowing 
it  to  be  dangerous  and  unsafe,  he  assumes  the  risks  attendant 
upon  such  employment,  and  waives  all  claim  for  damages 
against  his  employer  in  case  of  injury.  In  such  cases  the 
risks  are  a  part  of  the  contract  of  service:  2  Thompbon  on 
Negligence,  1008.  But  in  the  present  case  it  is  not  pretended 
that  either  the  plaintiff  or  her  husband  had  ever  been  em- 
ployed by  the  defendant,  or  had  ever  had  any  interest  io 


Jan.  1890.]    Laflxv  and  Band  Powdxb  Co.  v.  Tsarnxt.     S9 

defendant'e  powder-magazine  or  businesB,  or  that  there  had 
ever  been  any  relations  of  any  kind  between  her  or  her  hus- 
band and  the  defendants 

In  Cooper  ▼•  RandaU^  58  HI.  24,  which  was  an  action  to  re* 
coyer  damages  for  the  erection,  on  a  lot  adjacent  to  plaintiff's 
dwelling-hoQse,  of  a  flouring-mill|  which  threw  chaff,  dust, 
amnt,  and  dirt  into  plaintiff's  house,  the  defendants  sought  to 
proTe  that  another  house  in  the  same  neighborhood,  owned 
and  rented  by  the  plaintiff,  was  a  disreputable  house.  The 
evidence  was  held  to  be  inadmissible,  because  wholly  foreign 
to  the  issne.  ^The  issue  was,  whether  the  mill  was  an  injury 
to  this  property,  and  no  light  could  be  shed  upon  that  ques- 
tion by  evidence  in  regard  to  the  occupancy  of  another  house 
in  the  neighborhood." 

In  Weir's  Appeal^  74  Pa.  St.  280,  it  was  said:  *' Carrying 
on  an  offensive  trade  for  any  number  of  years  in  a  place  re- 
mote from  buildings  and  public  roads  does  not  entitle  the 
owner  to  continue  it  in  the  same  place,  after  houses  have  been 
built  and  roads  laid  out  in  the  neighborhood,  to  the  occupants 
of  which,  and  travelers  npon  which,  it  is  a  nuisance.  As  the 
oity  extends,  such  nuisances  should  be  removed  to  the  vacant 
grounds  beyond  the  immediate  neighborhood  of  the  residence 
of  the  citisens.  This  public  policy,  as  well  as  the  health  and 
comfort  of  the  population  of  the  city,  demands.'' 

We  do  not  think  that  there  was  any  error  in  the  refusal  of 
the  instruction  last  referred  to. 

The  judgment  of  the  appellate  court  is  affirmed. 

KviSAHCis— OvHrowDUi.  —  Keepiag  a  Urge  quantity  of  gunpowder  in  a 
woodMi  building  near  otbar  bnildingi  amonnta  to  a  nniBanoe,  for  which  th« 
paraon  ao  keeping  it  ia  liable  for  damagea  reaalting  therefrom,  although  he 
woMj  Boi  have  been  guilty  of  any  negligence  in  oaueing  the  fire  from  which  the 
damagea  reaulted:  M^en  t.  Malcokn,  6  HUl,  292;  41  Am.  Deo.  744;  MeAm- 
dntm  ▼.  Oolkrd,  12  N.  J.  L.  1S9;  86  Am.  Rep.  608.  So  where  the  owner  of 
m  atone  quazryy  by  blasting  with  gunpowder,  destroys  the  buildings  of  an 
adjoining  land-owner,  it  ia  no  defense  to  show  that  ordinary  oare  waa  ezer- 
eiaad  in  the  maanar  in  which  the  quarry  waa  worked:  Tijin  v.  MeCormaek, 
M  Ohio  St.  888;  82  Am.  Rep.  408.  A  powder-magaaine  may  ooostitute  a 
suisanoa,  aren  though  it  affeota  only  the  plaintiff:  ISmorp  ▼.  Hcmard  Powder 
C6.9  22  8.  a  476;  53  Am.  Bep.  780.  The  owner  of  a  eity  lot  blasting  rock 
oo  hia  lot  with  gunpowdor  is  liable  for  the  natural  and  proximate  injury  to 
adjaoent  property,  whether  from  contact  of  rock  or  from  ooncussion:  Ostea 
r.  Omderiamk,  68  0aL  166;  68  Am.  Rep.  666. 


Vhdsbwood  v.  Wolt.  [niindfl, 


Underwood  v.  Wolf. 

[181  ILUKOIS,  42S.) 

Oovnuois— Damaou  vom  KoN-putyoRMAHoi  oir  Tno.  —  One  who 

tcaete  to  •ompl«te  Mctaiii  work  within  m  oertaia  fcimo  u  liable  for  not 
MmpMng  it  within  Muh  timtb  vnle«  prev«nted  by  the  aet  or  lanU  d 
the  other  party. 

Saus—  War&axtt,  Brsaor  of.  —If  a  party  oontracto  to  famiah  certain 
apparatu  goeranteed  to  be  of  certain  quality  and  capability,  the  goar- 
anty  amonnte  to  a  warranty,  and  iU  non-fnlfillment  to  a  breach  of 
warranty;  and  where,  in  nidi  caee,  the  apparatas  is  to  be  oompleted  by 
a  certain  time,  named  and  accepted,  if  the  goaranty  waa  fulfilled  by 
another  time  named,  it  muat  be  regarded  that  the  period  between  thia 
two  timee  wae  to  be  need  to  test  the  apparatus  to  ascertain  if  it  fulfilled 
the  guaranty;  and  if  it  failed,  the  defects  which  would  thus  be  shown  to 
exist  must  be  regarded  as  patent  defecti  as  contradistinguished  from 
latent  defects. 

8aijb — Warravtt — Rioht  to  Keep  Pbopertt  aso  Sui  for  Brraoh.  — 
Where  there  is  a  sale  and  delivery  of  personal  property  m  proBoUi  with 
express  warranty,  and  the  property  turns  out  to  be  defective,  the  vendee 
may  receive  the  property  and  use  it»  and  then  sue  for  a  breach  of  the 
warranty,  or  when  sued  for  the  purchase  price,  may  recoup  such  dam* 
ages  under  the  general  issue,  or  set  them  up  in  a  special  plea  of  set-olt 

Balis — Warramtt  in  Exxoutobt  Contract  —  Bjght  to  Rrtain  Prof- 
SBTT  AND  Sub  for  Brbach.  —  Where  a  contract  is  executory,  with,  a 
warranty  and  time  fixed  for  testing  its  fulfillment^  tiie  acceptance  and 
nae  of  the  property  after  such  time  has  passed  is  not  a  waiver  of  tha 
right  to  elaim  damages  for  a  breach  of  warranty,  under  the  rule  as. 
established  in  Illinois. 

Baus — Warranty  nr  Exroutort  Contracts,  and  Proof  of  Breach  of, 
Dl  Brduotion  of  Damage&  —  Where  a  contract  of  sale  is  executory, 
with  a  warranty,  tha  purchaser  may,  in  all  cases,  in  an  action  for  its  price 
or  value,  prove  the  breach  of  warranty  in  reduction  of  damages,  and 
the  sum  to  be  recovered  for  the  price  of  the  article  will  be  reduced  by 
so  much  as  it  is  diminished  in  value  by  non-compliance  with  the  warranty. 

Balis  —  Breach  of  Warranty  in  Executory  Contract  —  Burden  of 
Proof.  —  Where  the  vendee  in  an  executory  contract  relies  upon  a 
breaoh  of  warranty  as  a  defense  or  by  way  of  set-off  in  an  action  for 
the  pnrohase  price,  the  burden  of  proof  is  on  him  to  show  the  breach 
and  tha  actual  damages  resulting,  and  such  damages  do  not  include 
probable  profits  or  prospective  gains. 

Ba^«« — Breach  of  Warranty  in  Executory  Contract — Right  to  Re- 
scind OR  Set  off  Damages  in  AcnoN  for  Price.  —  Where  a  contract 
of  sale  is  executory,  with  a  warranty,  and  the  time  for  examination, 
whether  fixed  by  the  contract  or  allowed  by  law,  has  passed,  the  buyer 
may  refuse  to  accept  the  goods  and  return  them,  or  he  may  accept  them 
and  sue  for  a  breaoh  of  the  warranty,  or  rely  upon  the  damages  for  such 
breach  in  reduction  in  an  action  for  the  contract  price.  But  if  he 
rescinds  and  returns  the  goods,  be  must  offer  them  back  as  soon  as  he  dis- 
oovers  the  breach,  or  after  he  has  had  a  reasonable  time  for  their  exami* 
nation.  The  right  to  rescind  is  waived  by  retaining  and  continuing  th# 
use  <rf  the  goods  longer  than  is  necessary  for  a  trial  of  them. 
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fiAi.xs — Brsach  ov  WARRAimr — KiOHT  TO  "Reoovt  DAMAon  m  Aonon 
K>s  Peiob.  •—  When  personal  property  U  sold  under  an  execatory 
oontraet  with  warranty^  the  purchaser  may  recoup  damages  for  a  breach 
of  the  warranty  in  an  action  for  the  price,  although  he  retained  the 
property  after  knowledge  of  the  defect.       . 

8alb8 — Breach  ov  Warrantt  nr  Executort  Ck>iiTRACT — Aoobftanck 
— KiOHT  to  RaooyBR  Daicaob& — Where  goods  are  sold  under  an 
czeoatory  oontraot  with  warranty,  there  may  be  an  acceptance  of  them 
bk  fall  diseharge  of  the  oontraot;  or  .there  may  be  an  acceptance  in  such 
Mose  that  the  buyer  retains  and  uses  them  and  becomes  invested  with 
4fa«  titi«  and  ownership,  but  reserres  the  right  to  claim  damages  for  a 
braadh  of  the  warranty,  or  to  recoup  them  in  an  action  for  the  price. 

Balb  —  Brxagh  of  Warraktt  in  Exboutobt  CoNTRAcr  —  Rights  ow  Pur- 
OHAWRB.  —  When  the  time  for  examining  an  article  sold  under  an  execu- 
tory contract  with  warranty  is  extended  by  agreement  of  the  parties, 
wfaatoTer  the  purchaser  was  required  to  do  during  the  original  time  in 
tho  way  of  rejeeting  or  aooepting  the  article  he  may  do  daring  the  time 
;  as  extended,  without  affecting  his  right  to  accept  the  article  in  full  dis- 
f  eharge  of  the  contract,  or  with  the  reserved  right  to  claim  damages  for 
tiie  breach  of  the  warranty,  or  to  recoup  them  in  an  action  for  the  price. 

Action  to  recover  the  contract  price  of  certain  refrigerator- 
machines  and  attachments  furnished  and  set  up  under  a  con« 
tract  which  is  sufiSciently  stated  in  the  opinion.  Plea  of  the 
general  issue  and  set-off  for  damages  for  non-fulfillment  of  the 
guaranties  in  the  contract.  Judgment  for  plaintiff,  and  de- 
fendants appeaL 

Dezteff  Herrickf  and  AUen^  and  C.  H.  and  C.  B.  Woodf  for  the 
appellants. 

HdfttUne  and  Scott^  for  the  appellee. 

Magrudeb,  J.  The  contract  bears  date  February  8,  1886. 
By  its  terms  the  appellee  was  to  furnish  and  erect  the  refriger- 
ating machinery,  with  engine,  pump,  pipes.,  etc.,  in  the  pack- 
ing-house of  the  appellants,  and  have  the  same  in  complete 
working  order  by  thd  eighth  day  of  May,  1886.  The  evidence 
tends  to  show  that  the  whole  plant  was  not  ready  for  use  un- 
til the  first  day  of  July,  1886. 

The  evidence  further  tends  to  show  that  the  appellants  were 
carrying  on  their  packing  business  while  the  appellee  was  put- 
ting in  the  machinery.  The  appellee  claims  that  the  conduct 
of  the  business  under  such  circumstances  necessarily  inter- 
fered with  his  work  and  delayed  its  progress.  He  also  claims 
that  delay  was  caused  by  the  failure  of  the  appellants  to  pre- 
pare, in  proper  time,  the  room  in  which  the  machinery  was  to 
be  erected. 

Whether  the  delay  in  the  completion  of  the  plant  waa  due 
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to  the  fault  of  the  appellee  or  to  that  of  the  appellants  was  a 
question  of  fact  to  be  determined  by  the  jury  under  proper  in* 
structions  from  the  court  We  see  no  objection  to  the  tenth 
instruction  gi^en  for  the  defendants  below,  as  modified  bj  the 
court  It  told  the  jury  that  '^  under  the  contract  in  evidence 
the  plaintiff  was  bound  to  complete  the  whole  plant  in  com- 
plete working  order  and  condition  within  ninety  days  from 
the  eighth  day  of  February,  A.  D.  1886,  urdesB  prevented  by  the 
acts  or  fault  of  the  defendant;  and  if  the  evidence  shows  that 
he  did  not  do  it,  then  he  is  liable  in  this  action  to  the  defend- 
ants for  any  damages  the  evidence  may  show  thay  have  sus- 
tained by  reason  of  such  delay."  This  instruction  was  given 
as  asked  by  the  defendants,  except  that  the  words  in  Italics 
were  added  by  the  court  It  was  proper  to  add  the  words  in 
question,  because  the  contract  required  the  defendants  to  fur- 
nish a  room,  foundations,  masonry,  carpenter-work,  and  all 
steam  and  feed  and  discharge  water  connections,  and  to  prop- 
erly insulate  the  rooms  according  to  plans,  etc.,  and  if  delay 
resulted  from  their  failure  to  meet  these  requirements,  the 
plaintiff  certainly  could  not  be  held  responsible.  The  jury 
found  in  his  favor  upon  this  question,  and  the  judgment  of 
the  appellate  court  forbids  us  to  disturb  the  finding. 

But  the  main  controversy  between  the  parties  arises  upon 
the  following  provision  in  the  contract:  ^'And  it  is  further 
agreed  •  •  •  •  that  if  the  machines  have  fulfilled  the  guarau* 
ties  made  for  them  in  this  agreement  by  1st  of  September, 
1886,  then  said  party  of  the  second  part  [appellants]  shall 
accept  the  same;  and  all  payments  to  be  made  after  the  pay- 
ment to  be  made  on  July  1,  1886,  shall  be  promissory  notes 
dated  on  the  day  of  acceptance  of  the  plant,  with  interest  after 
maturity."  The  defendants  refused  to  give  and  have  never 
given  the  notes  thus  provided  for. 

What  are  the  guaranties  which  were  to  be  fulfilled?  The 
plaintiff.  Wolf,  agreed  and  guaranteed  that  the  machine  would 
maintain  certain  degrees  of  cooling  temperature  in  certain 
rooms  in  the  packing-house,  and  would  cool  the  rooms  within 
a  certain  specified  time;  that  it  would  cool  a  certain  number 
of  hogs  of  a  specified  weight  within  a  specified  time;  that  the 
power  required  to  drive  the  machinery  should  not  exceed  a 
certain  limit;  that  the  fuel  required  to  produce  the  steam  to  do 
the  work  of  the  engines  should  not  exceed  a  certain  amount; 
that  theloss  of  ammonia  in  doing  the  work  should  not  exceed 
a  certain  number  of  pounds;  that  the  refrigerating-machines 
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■hoQld  be  of  the  best  material  and  workmanship;  that  the 
engine  should  be  capable  of  running  the  paoking>houBe  ma- 
chinery in  addition  to  the  compressors;  that  the  iron  piping 
to  be  furnished  should  be  such  as  would  be  necessary  to  carry 
and  couTey  the  brine  required  for  the  proper  cooling  of  the 
rooms. 

In  considering  the  nature  of  these  guaranties,  it  is  unneces- 
sary to  discuss  any  nice  distinctions  between  warranties  on 
the  one  side,  and  conditions  precedent  or  descriptions  of  the 
property  on  the  other.  It  is  sufficient  that  the  guaranties  are 
treated  as  warranties,  and  their  non-fulfillment,  if  they  were 
not  fulfilled,  will  be  regarded  as  a  breach  of  warranty. 

Inasmuch  as  the  plant  was  to  be  completed  by  May  8, 1886, 
and  was  to  be  accepted  if  the  guaranties  were  fulfilled  by  Sep- 
tember 1,  1886,  it  is  manifest  that  the  period  between  these 
two  dates  was  to  be  made  use  of  for  the  purpose  of  testing  tho 
machines,  in  order  to  ascertain  whether  or  not  they  were  such 
as  they  were  guaranteed  to  be.  It  is  also  sufficiently  manifest 
that  if  the  machines  failed  in  any  of  the  particulars  named  in 
the  guaranties,  the  defects  which  would  thus  be  shown  to  ex- 
ist must  be  regarded  as  patent  defects  as  contradistinguished 
from  latent  defects. 

Where  there  is  a  sale  and  delivery  of  personal  property  in 
prm$enii  with  express  warranty,  and  the  property  turns  out  to 
be  defectiye,  the  vendee  may  receive  and  use  the  property,  and 
aoe  for  damages  on  a  breach  of  the  warranty,  or  when  sued 
for  the  purchase  price,  he  may  recoup  such  damages  under 
the  general  issue,  or  set  them  up  in  a  special  plea  of  set-off. 
This  is  a  well-settled  rule.  In  the  present  case,  the  contract 
is  executory;  the  title  to  the  property  did  not  vest  in  the  pur- 
ehaser  until  the  period  for  making  the  test  had  passed.  It 
has  been  held  in  some  states  that  where  the  contract  is  thus 
executory,  and  a  time  is  fixed  for  making  a  test,  the  accept- 
ance and  use  of  the  property  after  such  time  has  passed 
amount  to  a  waiver  of  the  right  to  claim  damages  for  a  breach 
of  the  warranty.  But  such  is  not  the  law  in  this  state.  In  the 
present  case,  the  evidence  tends  to  show  that  the  defendants 
took  possession  about  July  1,  1886,  of  the  machines  placed  in 
their  packing-house  by  the  plaintifl*,  and  had  been  using  the 
same  up  to  the  time  of  the  trial  of  the  cause  in  the  court  below. 
The  chief  complaint  of  the  appellants  is,  that  under  the  in- 
structions given  by  the  trial  court  the  jury  were  led  to  regard 
the  acceptance  and  use  of  the  machinery  by  the  defendants 
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as  an  abandonment  of  all  right  to  damages  for  breach  of  the 
warranties.  We  are  nnable  to  regard  this  complaint  as  well 
founded.  . 

We  agree  with  the  connsel  for  appellants,  in  the  main,  in 
their  view  of  the  law.  We  think  that  even  where  the  con*- 
tract  is  executory  the  claim  for  damages  on  account  of  a 
breach  of  the  warranty  will  survive  the  acceptance  of  the 
property.  Chitty  on  Contracts,  11th  ed.,  at  page  652,  says: 
"  Where,  therefore,  the  vendor  of  a  warranted  article,  whether 
it  be  a  specific  chattel  or  not,  sues  for  the  price  or  value,  it 
is  competent  to  the  purchaser,  in  all  casefl,  to  prove  the  breach 
of  the  warranty  in  reduction  of  damages,  and  the  sum  to  he 
recovered  for  the  price  of  the  article  will  be  reduced  by  so 
much  as  the  article  was  diminished  in  value  by  non-compli- 
ance with  the  warranty."  The  previous  discussion  of  the 
authorities  by  the  author,  before  arriving  at  the  concluBion 
thus  announced,  shows  his  meaning  to  be,  that  the  breach  of 
the  warranty  may  be  proven  in  reduction  of  damages,  not  only 
in  the  case  of  the  sale  of  a  specific  chattel,  but  also  in  the 
case  of  an  executory  contract;  as,  for  example,  "where  an 
article  is  ordered  from  a  manufacturer  who  contracts  that  it 
shall  be  of  a  certain  quality  or  fit  for  a  certain  purpose": 
Chitty  on  Contracts,  11th  ed.,  647-652. 

In  Benjamin  on  Sales  (vol.  2,  sec.  1356,  4th  Am.  ed.)  it  is 
said:  ^'The  buyer  will  also  lose  his  right  of  returning  goods 
delivered  to  him  under  a  warranty  of  quality,  if  he  has  shown 
by  his  conduct  an  acceptance  of  them,*  or  if  he  has  retained 
them  a  longer  time  than  was  reasonable  for  a  trial,  or  has 
consumed  more  than  was  necessary  for  testing  them,  or  has 
exercised  acts  of  ownership,  as  by  ofi^ering  to  resell  them;  all 
of  which  acts  show  an  agreement  to  accept  the  goods,  but  do 
not  constitute  an  abandonment  of  his  remedy  by  cross-action 
or  by  counterclaim  in  the  vendor's  action  for  the  price."  If 
the  retention  of  the  property  by  the  buyer  for  a  longer  time 
than  is  reasonable  for  a  trial  does  not  waive  his  right  to  dam- 
ages in  an  action  by  the  vendor  for  the  purchase  price,  then 
there  is  no  reason  why  his  retention  of  the  property  for  a 
longer  time  than  that  fixed  in  the  contract  for  a  trial  should 
amount  to  such  waiver. 

The  rule,  as  announced  by  these  text-writers,  has  been  held 
to  be  the  law  in  this  state. 

In  Babcock  v.  Trice,  18  111.  420,  68  Am.  Dec.  560,  there  was 
an  executory  contract  for  the  sale  and  delivery  of  corn,  with 
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an  implied  warranty  that  it  should  be  of  a  fair  and  merchant* 
able  quality.  It  was  there  snid:  *'It  is  true  that  the  accept- 
ance of  corn  under  an  executory  contract,  with  opportunity  of 
inspection  at  the  time  of  delivery,  without  complaint,  may 
raise  a  presumption  that  it  was  of  the  quality  contemplated 
by  the  parties,  but  it  will  not  preclude  the  party  from  showing 
and  setting  up  the  actual  defect  in  quality  and  condition. 
•  •  •  •  He  could,  •  •  •  •  under  the  general  issue,  prove  the 
facts  out  of  which  the  warranty  arose,  the  breach,  and  his 
damages  by  way  of  recoupment,"  etc.:  Crabtree  v.  KiU^  21 
Ul.  184. 

In  Strawn  v.  CogsweU^  28  111.  457,  which  was  a  petition  for 
a  mechanic's  lien  founded  upon  a  contract  to  furnish  iron 
castings  for  a  grist-mill,  and  where  the  defense  was,  that  the 
work  was  not  done  in  a  workman-like  manner,  and  the  mate- 
rials were  not  of  the  quality  required  by  the  contract,  we  said: 
*'  Improvements  of  this  description  being  permanent  and  fixed, 
and  requiring  skill  to  test  their  sufficiency,  their  being  received 
and  put  to  use  is  not  such  an  acceptance  as  estops  the  party 
from  claiming  damages  for  their  being  defective." 

In  the  case  at  bar,  the  refrigerating-machines  were  so  built 
into  the  packing-house  and  so  much  a  part  thereof  that  their 
removal  could  only  have  been  accomplished  with  difficulty, 
and  perhaps  with  injury  to  the  house  itself  The  mere  use  of 
them  by  the  defendants  after  September  1^  1886,  might  not  of 
itself  amount  to  such  an  acceptance  as  would  preclude  them 
from  claiming  damages  for  defects:  Mean  v.  NiehoU^  41  IlL 
207;  89  Am.  Dec.  381;  Peck  v.  Bret^er,  48  111.  54. 

In  Doane  y.  Dunham,  65  111.  512,  79  HI.  181,  the  distinctioD 
between  executory  and  executed  contracts  was  recognised, 
and  it  was  held  that  in  the  former  the  law  gives  the  buyer  a 
reasonable  time  for  making  an  examination  of  the  chattels 
eold;  that  it  is  for  the  jury  to  determine,  under  all  the  circum- 
stances, what  is  such  reasonable  time;  that  a  failure  to  make 
the  examination  within  a  reasonable  time  may  preclude  the 
buyer  from  offering  the  property  back,  rescinding  the  contract, 
and  avoiding  payment  on  that  ground,  but  will  not  deprive 
him  of  the  right  to  rely  upon  the  breach  of  the  warranty  for 
damages.  The  only  difference  between  that  case  and  the  one 
at  bar  is,  that  there  the  law  gives  time  for  examination  or 
test,  while  here  the  contract  fixes  the  time.  The  same  rule, 
however,  will  apply  to  both  cases:  E»tep  v.  Fenton,  66  111.  467. 

In  Owen$  t.  StMvgeB,  67  IlL  366,  it  was  held  that  where  the 
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eontraot  If  nnexecuted,  the  bnyer  may  retain  the  property, 
and  show  the  warranty  and  breach,  to  reduce  the  recovery, 
even  though  he  neglected  to  return  the  property  upon  dis- 
covery of  the  breach. 

In  Prairie  Farmer  Co.  v.  Taylor,  69  111.  440,  18  Am.  Rep. 
621,  the  contract  was,  to  set  up  a  printing-press  in  complete 
running  order  in  the  defendant's  press-room  within  seventy 
days  from  the  acceptance  of  the  plaintiff 's  proposition,  with 
warranty  that  the  press  should  give  complete  satisfaction,  and 
granting  to  the  defendant  thirty  days'  time  from  the  setting 
up  of  the  press  to  decide  whether  the  warranty  was  good ;  the 
defendant  gave  no  notice  of  its  intention  after  the  thirty 
days  had  passed,  but  kept  the  press;  it  was  held  that  the 
continued  use  of  the  press  indicated  the  vesting  of  the  title 
in  the  buyer,  and  that  the  defendant  could  recoup  his  damages 
from  the  contract  price  if  there  had  been  a  breach  of  the 
warranty. 

We  are  therefore  of  the  opinion  that  the  defendants  had  a 
right,  in  the  case  at  bar,  to  offset,  against  plaintiff's  claim  for 
the  contract  price  of  the  machines,  such  damages  as  they  were 
able  to  show  that  they  had  sustained  from  a  failure  to  fulfill 
the  guaranties,  if  there  was  such  failure. 

The  subject  presents  itself  under  two  aspects:  1.  Were  the 
machines  such  as  they  were  warranted  to  be  in  the  contract? 
2.  If  they  were  not  such  as  they  were  warranted  to  be,  was 
there  such  an  acceptance  of  them  as  would  preclude  the  de- 
fendants from  insisting  upon  damages  for  the  breach? 

The  case  seems  to  have  been  tried  mainly  upon  the  theory 
suggested  by  the  first  question.  The  plaintiff  introduced  proof 
to  show  that  the  machines  did  fulfill  the  guaranties,  while  the 
defendants  produced  evidence  to  show  that  they  did  not  fulfill 
the  guaranties.  In  other  words,  the  question  most  promi- 
nently presented  to  the  minds  of  the  jury  was,  not  whether 
there  had  been  a  waiver  of  existing  defects,  but  whether  or 
not  any  defects  actually  existed.  Upon  the  latter  subject  they 
were  most  fully  and  elaborately  instructed  by  the  court.  The 
court  gave  nine  or  ten  instructions,  asked  by  the  defendants, 
authorizing  the  jury  to  give  them  damages  for  the  breach  of 
the  warranties  if  the  jury  should  find  from  the  evidence  that 
the  machines  did  not  fulfill  the  guaranties.  These  instructions 
all  adopt  and  express  the  theory  of  the  law  contended  for  by 
the  counsel  for  appellants.  They  announce,  over  and  over 
again,  that  the  defendants  were  entitled  to  damages  if  the 
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machines  were  not  what  tbejr  were  warranted  to  be  as  to  cool- 
ing capacity  for  rooma  and  hogs,  as  to  amount  of  power  and 
fuel  and  piping,  eta,  and  as  to  every  other  particular  speci- 
fied in  the  contract.  The  jury,  by  their  verdict,  and  the  ap- 
pellate court,  by  their  judgment  of  affirmance,  have  found  the 
fact  to  be  that  the  defendants  had  not  suffered  the  damages 
claimed  by  them.  Hence  such  fact  is  settled  beyond  our 
power  to  change  it 

But  counsel  say  that  the  instructions  given  for  the  defend- 
ants, although  announcing  a  correct  rule  of  law,  were  contra- 
dicted by  the  instructions  given  for  the  plaintiff,  and  that  the 
jury  were  left  at  liberty  to  follow  either  of  two  sets  of  contra- 
dictory histructions,  unenlightened  as  to  what  the  law  really 
was.  We  do  not  think  that  the  instructions,  taken  as  a  whole, 
can  be  regarded  as  laying  down  contradictory  principles. 
Certainly  no  instruction  given  for  the  plaintiff  states  that  the 
defendants  were  not  entitled  to  damages  for  breach  of  the 
warranties.  On  the  contrary,  several  of  them  expressly  recog- 
nize the  right  of  the  defendants  to  claim  damages. 

The  fourth  instruction  given  for  the  plaintiff  told  the  jury 
that  so  far  as  the  defendants  relied  upon  a  breach  of  war- 
ranty as  a  defense,  or  by  way  of  set-off.  the  burden  of  proof 
was  upon  them  "  as  to  such  breach  and  as  to  any  damages,  if 
any,  arising  therefrom,  and  unless  they  prove  such  breach  and 
damages  as  alleged  by  them,  by  a  preponderance  of  the  evi- 
dence, then  they  will  not  be  entitled  to  any  benefit  therefrom 
in  this  suit"  This  language  most  clearly  conveys  the  idea 
that  if  the  defendants  did  prove  the  breach  and  damages  by  a 
preponderance  of  the  evidence,  they  would  be  entitled  to  the 
benefit  thereof. 

The  fifth  of  plaintiff's  instructions  told  the  jury  that  dam- 
ages for  breach  of  warranty  of  machinery  did  not  include 
probable  profits  or  prospective  gains,  thereby  implying  thnt 
Buch  damages  as  did  not  include  probable  profits  or  prospect- 
ive gains  might  be  recovered. 

The  first  instruction  given  for  the  plaintiff,  in  reciting  the 
conditions  upon  which  the  plaintiff  would  be  entitled  to  re* 
cover  interest  upon  the  notes,  uses  these  words:  ^^  The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence  that 
the  plaintiff  has  made  out  his  case  as  by  him  alleged  in  his 
declaration,"  etc.  The  plaintiff  in  his  declaration  alleges  that 
he  has  furnished  machines,  tanks,  engine,  piping,  etc.,  of  such 
description,  quality^  and  capacity  as  the  contract  calls  for,  and 
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that  he  has  kept  the  contract  in  all  things  on  his  part,  and 
performed  all  the  covenants  therein  within  the  time  and  in  the 
manner  therein  provided.  In  other  words,  the  first  instruction 
requires  the  jury  to  find,  as  a  condition  of  recovery,  that  the 
plaintiff  has  fulfilled  all  the  guaranties  ahove  specified.  This 
requirement  negatives  the  idea  that  the  defendants,  by  accept- 
ance or  other  acts,  had  waived  their  right  to  claim  damages 
for  a  non-fulfillment  of  the  guaranties. 

The  obscurity  which  seems  to  exist  in  one  or  two  of  the 
instructions  given  for  the  plaintiff  will  disappear  upon  con- 
sidering  the  true  meaning  of  some  of  the  terms  therein  used. 

Where  the  contract  for  the  sale  of  the  goods  is  an  executory 
one,  and  the  time  for  examination,  whether  fixed  by  the  con- 
tract or  allowed  by  the  law,  has  passed,  the  buyer  may  refuse 
to  accept  the  goods  and  may  return  them,  or  he  may  accept 
them  and  sue  for  breach  of  warranty,  or  rely  upon  the  dam- 
ages for  such  breach  in  reduction  of  the  contract  price:  2 
Benjamin  on  Sales,  4th  Am.  ed.,  sees.  1346-1348,  etc.;  Doane 
V.  Dunham,  65  111.  512;  79  111.  131;  Owens  v.  Sturgea,  67  111. 
866;  Mean  v.  Nichoh,  41  111.  207;  89  Am.  Dec.  381.  If  he 
desires  to  rescind  the  contract  and  return  the  goods,  he  must 
offer  them  back  as  soon  as  he  discovers  the  breach,  or  after 
he  has  had  a  reasonable  time  for  examination;  such  right  to 
rescind  and  return  is  waived  by  retaining  and  continuing  to 
use  the  goods  longer  than  is  necessary  for  a  trial  of  them. 

There  is  some  evidence  tending  to  show  that  Viles,  one  of 
the  defendants,  requested  the  plaintiff  to  remove  the  machine. 
Such  request,  if  made,  would  indicate  an  intention  on  the  part 
of  the  defendants  not  to  accept  the  machine,  but  to  rescind 
the  contract.  Hence  no  harm  was  done  by  giving  the  plain- 
tiff's eighth  iuBtruction.  That  instruction  merely  told  the  jury 
that  the  right  of  the  buyer  to  reject  the  article  sold  to  him,  or 
in  other  words,  his  right  to  return  it  and  rescind  the  contract, 
might  be  waived  or  lost  by  acts  inconsistent  with  the  ownership 
of  the  vendor  or  by  the  continued  use  of  the  article  after  knowl- 
edge of  the  defects.  But  the  impression  was  in  noway  con- 
veyed to  the  minds  of  the  jury  that  if  defendants  elected  to 
accept  the  machine,  and  not  to  return  it,  their  right  to  offset 
damages  for  breach  of  warranty  against  the  contract  price 
would  be  waived  by  such  acts  and  such  continued  use  as  are 
specified  in  the  instruction.  Waiver  of  the  right  to  return  the 
machine  is  one  thing;  waiver  of  the  right  to  claim  damages  is 
another  and  entirely  different  thing.    The  third  instruction 
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giyen  for  the  detendanti  expresalj  told  the  jury  that  *^  the 
defendants  were  not  bound  to  return  the  said  machines  and 
apparatus,  if  found  not  to  be  according  to  the  warranty,  but 
might  keep  the  same,  and  when  sued  for  the  price«  set  up  such 
warranty  and  the  breach  thereof  as  a  defense,  and  if  proven, 
be  allowed  the  amount  of  damages  they  have  sustained  by 
reason  of  the  breach  of  the  warranty." 

It  is  also  to  be  observed  that  the  word  ''  acceptance/*  as 
used  in  reference  to  the  subject-matter  of  this  cwuroverpy,  Iims 
two  significations.     Where  goods  are  sold  under  an  executory 
contract^  there  may  be  an  acceptance  of  them  in  full  discharge 
of  the  contract,  or  there  may  be  an  acceptance  of  them  in 
Fuch  sense  that  the  buyer  retains  and  uses  them,  and  becomes 
vested  with  the  title  and  ownership  of  them,  but  reserves  the 
right  to  claim  damages  for  their  defects.    This  distinction  is 
recognized  in  Eatep  v.  Fenton^  66  III.  467,  and  in  Mfara  v. 
NichoU,  41  111.  207;  89  Am.  Dec.  381.    It  is  also  recognized 
in  the  fourth  instruction  given  for  the  defendants  in  this  case, 
which  told  the  jury  that  '*  the  defendants  are  not  prevented 
from  setting  off  the  damages  they  may  have  sustained  by 
reason  of  the  performance  of  the  contract  in  a  manner  differ- 
ent from  the  agreement  merely  because  they  may  hzve  done 
acts  amounting  to  an  acceptance  of  the  machine.     They  could 
only  be  prevented  from  setting  off  such  damages  so  sustained 
in  case  they  had  accepted  the  machine  in  full  discharge  of  the 
contract."    So,  also,  the  seventh  instruction  given  for  the  plain- 
tiff contains  these  words:  "  If  the  jury  shall  believe  from  the 
evidence  that,  prior  to  the  bringing  of  this  suit,  defendants  did 
accept  said  machine  in  full  discharge  of  the  contract,  then  the 
jury  are  instructed  that  defendants  are  not  entitled  to  set  off 
or  recover  in  this  action  any  damages  resulting  to  them,  if 
any,  by  reason  of  plaintiff's  {ailing  to  meet  the  guaranties 
made  by  him  in  said  contract."     Under  these  and  other  in- 
plructions  that  were  given,  the  jury  could  not  have  been  led  to 
believe  that  the  right  of  the  defendants  to  claim  damages  for 
breach  of  the  warranties  was  cut  off  or  waived  by  any  otlier 
kind  of  acceptance  than  an  acceptance  in  full  discharge  of  the 
contract. 

As  to  the  second  and  sixth  instructions  and  the  first  part  of 
the  sevenlii  instruction  given  for  the  plaintiff,  it  may  be  said 
of  them,  as  was  said  in  Village  of  Sheridan  v.  Hibbard,  119  111. 
807:  "  It  is  an  error  to  suppose  that  every  instruction  asked 
by  a  plaintiff  must,  without  ret^ard  to  the  office  or  purpose 
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it  is  intended  to  Bubserve,  have  embodied  in  it  every  fact  or 
element  essential  to  sustain  the  plaintiff's  action,  nor  is  it  ne- 
cessary to  negative  matters  of  mere  defense." 

The  second  instruction  simply  stated  the  amount  which 
plaintiff  would  be  entitled  to  by  the  terms  of  the  contract,  if 
he  was  entitled  to  recover  at  all;  it  by  no  means  excluded  or 
negatived  the  right  of  the  defendants  to  offset  against  such 
amount  the  damages  which  they  might  succeed  in  proving. 

The  sixth  instruction  and  the  first  sentence  of  the  seventh 
intended  to  call  the  attention  of  the  jury  to  the  time  allowed 
to  the  defendants  for  the  purpose  of  testing  the  machine. 
Therein  the  jury  were  told  that  if  the  time  for  making  the 
test,  which  by  the  terms  of  the  contract  expired  on  September 
1,  1886,  was  extended  beyond  that  date  by  arrangement  be- 
tween the  parties,  then  whatever  the  defendants  were  required 
to  do  by  September  1, 1886,  either  in  the  matter  of  rejecting 
the  machine  or  of  accepting  it,  —  whether  such  acceptance 
should  be  in  full  discharge  of  the  contract,  or  with  a  reserva- 
tion of  the  right  to  offset  damages  for  breach  of  the  warranties, 
—  they  might  do  at  the  expiration  of  the  period  as  thus  ex- 
tended. There  was  nothing  in  the  language  used  that  could 
by  any  possibility  have  been  construed  as  a  denial  of  the  right 
to  claim  damages  for  a  failure  to  fulfill  the  guaranties. 

We  peroeive  no  such  error  in  the  record  as  will  justify  as 
in  reversing  the  judgment. 

The  judgment  of  tlie  appellate  court  is  afSrmed* 


Balm.  —  Riobt  to  Rioovbr  DxiCAon  for  the  breach  of  an  ezprete  war* 
ranty  ot  quality  anrrives  the  aooeptance  of  the  goods  by  the  Tendee^  whether 
the  aale  be  regarded  at  executory  or  m  pnuentL  The  rendee  ia  iiader  no 
obligatioD  to  retam  the  goods:  Fairbank  Canmug  Ch.  v.  MeiMger,  1  IS  N.  Y. 
260;  16  Am.  St  Rep.  763,  and  note;  8hvpe  v.  CoUender,  66  Coan.  489.  Cm» 
pare  Pien<m  v.  Onob,  116  N.  Y.  689;  12  Am.  St  Rep.  881. 
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(181  Illinois,  6C9.] 

KnoTUBLi  Invtrombmts  —  PaoMissoRT  NoTs  —Consideration.—  A  writ- 
ten promi«e  to  pay  a  certain  snm  of  money  at  a  day  certain  for  a  connid- 
eratUm  thereafter  to  be  rendered,  is  a  valid  promiasory  note,  and  depends 
for  ite  yalidity  upon  the  implied  promise  of  the  payee  to  furnish  the 
ooQsideration  at  the  time  and  in  the  manner  stipulated. 

Nbgotiablb  Instrombmts — Promissort  Notb  — RscrrAL  of  Considrra- 
noH  AS  Avfrotinq  Nbootiabilitt.  —The  mere  fact  that  the  considera- 
tion for  which  a  note  is  given  is  recited  in  it,  although  it  may  appear 
thereby  that  it  was  given  for  and  in  consideration  of  an  executory  con- 
tract or  promise  on  the  part  of  the  payee,  will  not  destroy  its  negotia- 
bility, unless  it  appears  through  the  recital  that  it  qualifier  the  proiiiide 
to  pay,  and  renders  it  conditional  and  uncertain,  either  as  to  the  time 
of  payment  or  the  sum  to  be  paid. 

Mbgotiablb  IN8TRUMBHT8. — NBooTiABrLiTT  OF  NoTB  received  before  mii^ 
turity,  and  before  m  failure  of  consideration,  is  not  affected  by  the  fact 
that  the  consideration  was  to  be  thereafter  realised,  or  that  from  soma 
oontingenoy  it  might  never  be  enjoyed. 

MBaOnABLB    IH8TBUMBNT8  — RrOITAL  OF    GONSIDBRATION   IB  NOTB  AS    AF- 

rBonvo  NBQOTiABiiiiTT.  — Where  a  note  recites  the  consideration  upon 
which  it  rests,  an  indorsee  taking  it  before  maturity  is  chargeable  with 
DOtioe  of  such  recitai  The  recital  is  not,  however,  sufficient,  of  iLaelf,  to 
advise  him  that  there  was,  or  necessarily  would  be,  a  failure  of  cunsidera- 
tion;  still,  if  at  the  time  of  the  indorsement  the  consideration  had  in  fact 
failed,  the  recital  might  be  sufficient  to  put  him  on  inquiry,  and,  in  con- 
nection with  other  facts,  amount  to  notice. 

Nbootiablb  Ibstbumbnts-  Timb  of  Paymbnt  of  Notb  as  AFFBcriNo  Nc- 
OOTIABIUTT.  — If  the  parties  insert  a  specific  day  of  payment  in  a  note,  it 
is  then  payable  at  aU  events,  and  its  negotiability  is  not  affected,  although 
an  oncertain  and  different  time  of  payment  i^  also  inserted. 

Nbgotiablb  Instrumbnts. — Condition  in  Notb  Postponing  Timb  of 
Patmbnt  until  the  happening  of  some  uncertain  or  contingent  event  will 
destroy  its  negotiability;  but  if  the  maker  promises  to  pay  a  sum  certain 
at  a  specified  day  to  a  designated  person,  it  is  then  negotiable,  though  it 
also  contains  a  recital  of  the  consiileration  upon  which  it  is  based,  and 
the  latter,  if  executory,  may  not  have  been  performed. 

John  C,  Richbergj  for  the  appellants. 

Flower^  Smithy  and  Mvsgrave,  for  the  appellee. 

Shops,  J.  This  was  an  action  of  asaumpHty  by  appellee, 
against  appellants,  upon  the  following  instrument:  — 

•'$300.  Chicago,  March  5,  1887. 

"On  July  1,  1887,  we  promifie  to  pay  D.  Dalziel,  or  onler, 
ihe  sum  of  three  hundred  dollars,  for  the  privilege  of  one 
framed  advertising  sign,  size x inches,  one  end  of 
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each  of  one  hundred  and  fiftj-nine  streefc-carB  of  the  North 
Chicago  City  Railway  Company,  for  a  term  of  three  months 
from  May  16, 1887.  Sibgel,  Coopbb,  A  Co." 

Which  was  indorsed  by  Dalziel,  the  payee,  to  appellee,  for 
value,  on  the  day  of  its  execution. 

The  first  question  presented  is.  Is  this  instrument  negoti- 
able? and  this  question  has  been  answered  affirmatively  by 
the  circuit  and  appellate  courts.  The  appellate  court  having 
affirmed  the  judgment  in  favor  of  the  plaintiff,  the  case  is 
brought  here  by  appeal,  upon  certificate  of  importance  granted 
by  that  court. 

It  appeaYs  that  before  the  time  when  the  privilege  of  adver- 
tising was  to  commence,  Dalziel  forfeited  any  right  he  may 
have  acquired  to  use  the  cars  in  the  manner  indicated,  and 
the  privilege  specified  never  was  furnished  appellants;  and  it 
is  insisted  that  the  instrument  is  a  simple  contract  only,  and 
that  therefore  the  same  defense  —  failure  of  consideration  — 
is  available  against  the  indorsee  of  the  paper  for  value,  and 
before  due,  as  might  be  interposed  against  such  paper  in  the 
hands  of  the  payee.  It  is  also  insisted  that  the  instrument 
shows,  on  its  face,  that  payment  depended  upon  a  condition 
precedent  to  be  performed  by  the  payee,  and  therefore  the 
indorsed  took  it  with  notice,  and  by  the  failure  of  the  payee 
to  perform  the  condition,  no  right  of  recovery  exists  in  the  in- 
dorsee. It  is  not  contended  that  the  indorsee  had  any  other 
notice  that  that  contained  in  the  instrument  itself,  and  it  is 
apparent  that  at  the  time  of  its  indorsement,  which  was  the 
day  of  its  execution,  no  right  to  the  consideration  had  accrued 
to  the  makers.  It  is  a  promise  to  pay  a  certain  sum  of  money 
at  a  day  certain,  for  a  consideration  thereafter  to  be  rendered, 
and  depends  for  its  validity  upon  the  implied  promise  of  the 
payee  to  furnish  the  consideration  at  the  time  and  in  the  man- 
ner stipulated;  that  is,  it  is  a  promise  to  pay  a  sum  certain 
on  a  particular  day  in  consideration  of  the  promise  of  the 
payee  to  do  and  perform  on  his  part.  A  promise  is  a  valuable 
consideration  for  a  promise. 

But  the  question  remains,  whether  the  statement  or  the 
recital  of  the  consideration  on  the  face  of  the  instrument  im- 
pairs its  negotiability,  and  in  this  instance  amounts  to  a 
condition  precedent.  The  mere  fact  that  the  consideration  for 
which  a  note  is  given  is  recited  in  it,  although  it  may  appear 
thereby  that  it  was  given  for  or  in  consideration  of  an  execu^ 
tory  contract  or  promise  on  the  oart  of  the  payee,  will  not 
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destroy  its  negotiability,  tmlpss  it  appears,  through  the  reci- 
tal, that  it  qualifies  the  promise  to  pay,  and  renders  it  con- 
ditional or  uncertain,  either  as  to  the  time  of  payment  or  the 
ram  to  be  paid:  Daniel  on  Negotiable  Instruments,  sees.  790- 
797;  DatrU  ▼.  McCready,  17  N.  Y.  230;  72  Am.  Dec.  461; 
BtaU  Nat  Bank  v.  Cason,  89  La.  Ann.  865;  Ooodloe  v.  Taylor^ 
IS  N.  C.  456;  Stevens  ▼.  Blunt,  7  Mass.  240. 

In  State  Nat.  Bank  v.  Cason^  S9  Ija.  Ann.  865,  it  is  said: 
**  Plaintiff  received  the  note  before  maturity,  and  before  a  fail- 
ure of  the  consideration.  Even  if  it  were  known  to  him  that 
the  consideration  was  future  and  contingent,  and  that  there 
might  be  offsets  against  it,  this  would  not  make  him  liable  to 
the  equities  between  the  defendant  and  the  payee.  It  cannot 
affect  the  negotiability  of  a  note  that  its  consideration  is  to  be 
hereafter  realized,  or  that,  from  contingency,  it  may  never  be 
enjojred.** 

The  most  that  can  be  said  of  a  recital  in  the  instrument 
itself,  of  tlie  consideration  upon  which  it  rests,  is,  that  the 
indorsee  taking  it  before  maturity  is  chargeable  with  notice 
of  the  recital.  Such  recital,  however,  is  not  sufficient,  of  it- 
self, to  advise  him  that  there  was,  or  would  necessarily  be,  a 
failure  of  consideration,  but  if,  at  the  time  of  the  indor{>ement, 
the  consideration  has  in  fact  failed,  the  recital  might  be  suffi- 
cient to  put  him  upon  inquiry,  and,  in  connection  with  other 
facts,  amount  to  notice:  Henneberry  v,  Morse,  56  111.  894. 
The  case  at  bar  does  not,  however,  fall  within  the  rule  just 
stated;  for  the  assignment  was  made  the  same  day  the  note 
was  made,  and  by  the  terms  of  the  recital  it  was  apparent  the 
payee  was  required  to  do  no  act  till  the  15th  of  May  following, 
—  an  intenral  of  seventy  days. 

There  is  a  distinction,  clearly  recognized  in  the  authorities, 
between  an  instrument  payable  at  a  particular  day,  and  one 
payable  upon  the  happening  of  some  event;  and  the  rule  is, 
that  where  the  parties  insert  a  specific  date  of  payment,  the 
instrument  is  then  payable  at  all  events,  and  this  although, 
in  the  same  instrument,  an  uncertain  and  different  time  of 
payment  may  be  mentioned,  as  that  it  shall  be  payable  nponi 
a  particular  day,  or  upon  the  completion  of  a  house,  or  the 
performance  of  other  contracts,  and  the  like:  McCarty  v, 
Howell,  24  HI.  341,  and  authorities  tupm.  But  the  doctrine 
of  this  and  kindred  cases,  where  there  are  both  a  certain  day 
of  payment  and  one  more  or  less  contingent,  need  not  be  here 
invoked;  for  the  time  of  payment  in  the  instrument  under  con- 
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eideration  ie  not  made  to  depend  upon  the  happening  or  not 
happening  of  any  event,  but  is  specific  and  certain,  and  must 
occur  by  the  efflux  of  time,  alone. 

If,  therefore,  it  be  conceded,  as  it  must,  that  a  condition  in- 
serted in  a  promissory  note,  postponing  the  day  of  payment 
until  the  happening  of  some  uncertain  or  contingent  event, 
will  destroy  its  negotiability,  and  render  the  instrument  a 
mere  agreement,  yet  under  the  authorities,  if  by  the  instru- 
ment the  maker  promises  to  pay  a  sum  certain  at  a  day  cer- 
tain to  a  certain  person  or  his  order,  such  instrument  must  be 
regarded  as  negotiable,  although  it  also  contains  a  recital  of 
the  consideration  upon  which  it  is  based,  and  although  it 
further  appear  that  such  consideration,  if  executory,  may  not 
have  been  performed.  Here  the  money  was  payable,  abso- 
lutely, on  the  first  day  of  July,  1887,  —  a  time  when  the  con- 
tract for  the  advertising  could  not  have  been  completed.  If 
the  instrument  had  remained  the  property  of  the  payee,  and 
upon  its  maturity  and  performance  to  that  time  suit  had  been 
brought,  it  is  clear  that  no  plea  of  partial  failure  of  considera- 
tion could  have  been  sustained,  for  the  reason  that  the  entire 
term  had  not  then  expired.  No  analysis  of  the  instrument 
itself  is  necessary.  The  most  careful  examination  of  it  will 
fail  to  disclose  a  condition  precedent  to  the  payment  of  the 
money  at  the  time  stipulated.  Nor  is  there  anything  in  the 
recital  of  the  consideration  to  put  the  indorsee  upon  inquiry 
at  the  time  the  indorsement  was  made.  Indeed,  it  is  clear 
that  at  that  time  no  inquiry  would  have  led  to  notice  that 
Dakiel  would  fail  to  comply  with  his  contract  on  the  15th  of 
May  thereafter,  when  the  term  was  to  commence.  All  that 
the  recitals  would  give  notice  of  was,  that  the  note  was  given 
in  consideration  of  an  agreement  on  the  part  of  the  payee 
that  the  privilege  of  advertisement  named  should  be  enjoyed 
by  the  makers  for  three  months  from  May  15,  1887.  Giving 
to  the  language  employed  its  broadest  possible  meaning,  it 
cannot  be  construed  as  notice  to  the  indorsee  of  the  future 
breach  of  the  contract  by  Dalziel.  The  presumption  of  law 
would  be,  that  the  contract  would  be  carried  out  in  good  faith, 
and  the  consideration  performed  as  stipulated.  The  makers 
had  put  their  promissory  note  into  the  hands  of  Dalziel  upon 
an  expressed  consideration  which  they  were  thereafter  to  re- 
ceive, and  for  the  performance  of  which  they  had  seen  fit  to 
rely  upon  the  undertaking  of  Dalziel,  and  we  are  aware  of  no 
rule  by  which  they  can  hold  this  indorsee  for  value,  before 
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due  and  before  the  time  of  performance  was  to  begin,  charge- 
able with  notice  that  the  promise  upon  which  the  makers  re- 
lied woald  not  be  kept  and  performed:  Wade  on  Notice,  sec. 
94  a;  Lotmis  v.  Mowry^  8  Hun,  812;  Davu  y.  McCready^  17 
N.  Y.  230;  92  Am.  Dec  461. 

It  is  also  contended  that  the  coart  erred  in  giving  the  eighth 
instruction  in  behalf  of  appellee,  as  to  the  meaning  of  the 
words  ^good  faith.''  Without  pausing  to  discuss  the  instruc- 
tion, we  think  it  clear  that  appellants  were  not  prejudiced 
thereby,  and  that  no  inference  unfavorable  or  prejudicial  to 
them  could  have  been  drawn  therefrom  by  the  jury.  While, 
therefore,  the  instruction  may  be  regarded  as  inaccurate,  it 
worked  no  injury,  and  appellants  cannot  complain:  8ee  Comr 
9tock  V.  Hannahl  76  111.  530. 

Other  minor  objections  are  urged,  which,  it  is  sufficient  to 
■ay,  we  have  examined  with  care,  but  find  no  prejudicial 
error. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Pbomisbobt  Nona  —  OoHsiDxaAXiov.  —  An  ezecntory  contract  may  be 
consideration  of  a  promissory  note:   MeGowen  r.   Wu^  7  Mo.  669;  38 
Dea  468;  Lomg  ▼.  AUm,  2  FUl  403;  60  Am.  Dec  281. 
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ArrBALS — Rbtikwiiio  Eyidrtcb.  —  The  supreme  conrt  may  examine  the 
•▼idence  for  the  purpose  of  deciding  as  to  the  correctness  of  instmctions 
or  whether  cr  not  there  was  any  evidence  tending  to  support  a  material 
element  in  the  eaose  of  action  or  defensei  bat  it  cannot  examine 
oTidence  to  determine  whether  the  lower  court  found  correctly  as  to  the 
facts  in  issue,  respecting  which  the  evidence  was  conflicting,  nor  can  it 
examine  the  opinion  of  that  court  to  ascertain  what  the  facts  were  found 
to  be. 

TBtMBAPB    OOMFUnM— LiABUJTT    lOB    MOTAKB    IK    TbAKBIOSBIOV    Of 

Mekaob. — 11  a  message  as  written,  read  in  the  light  of  a  well-known 
unge  in  eommerdal  oorreepondenoe^  reasonably  informs  the  operator 
that  the  message  Is  one  of  business  importance,  and  discloses  the 
transaction  so  far  as  Is  necessary  to  accomplish  the  purpose  for  which  it 
is  sent,  the  company  Is  liable  for  all  direct  damages  resulting  from  a 
negligent  faalure  to  transmit  it  as  written  within  a  reasonable  time, 
unless  such  negligence  Is  in  some  way  excused.  The  message  need  not 
on  its  face  disclose  the  nature  of  the  business  so  that  the  operator  may 
vnderstand  its  meaning  as  to  the  article,  quantity,  quality,  or  price. 
ImTBVonovs  Bathbe  n  thb  Naturr  of  a  RAsrai  of  thb  Etidbncb 
and  an  argument^  than  concise  statements  of  law,  should  be  refused. 
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Caob  to  recover  damftgee  for  a  imstftke  in  tlie  tniDeiBfsskm 
-of  a  telegraphio  meesage.  The  meeeage,  as  written  and  re- 
oeived  by  the  oompany,  read  aa  follows:— 

'*  W.  H.  Cbossman  ft  Bro.«— Pnt  stop-order  on  five  thousand 
December  at  seventeen  cents.  This  order  good  until  coanler* 
mandod.  C.  D.  Lathkop  A  Co." 

The  message  as  transmitted  and  delivered  read  as  follows:  — 

"  W.  H.  Grossman  &  Bbo. — Put  sto(horder  on  five  thousand 
December  at  seventy  cents.  This  order  good  until  counter* 
manded.  C.  D.  Lathrop  &  Co." 

The  other  facts  are  stated  in  the  oidnion.    Judgment  tor  plaia- 
tiffs,  and  defendant  appeals. 

James  L.  Hiyh^  for  the  appellant. 

DexUTf  Herriekj  and  Alien,  for  the  appellees. 

WiixxN,  J.  It  seems  to  be  thought  by  counsel  for  appel- 
lant that,  notwithstanding  the  judgment  of  affirmance  in  the 
appellate  court,  controverted  questions  of  fact  may  still  be  re- 
viewed in  this  court,  because,  as  is  said,  the  appellate  court 
has  not  expressly  found,  in  terms,  against  appellant  on  these 
questions,  and  because  portions  of  its  opinion  are  inconsistent 
with  and  negative  the  presumption  of  such  a  finding.  This 
position  is  untenable.  Sections  87  and  89  of  our  Practice  Aot| 
chapter  116,  prohibit  this  court  from  re-examining  contro- 
verted questions  of  fact  in  all  cases  of  this  kind.  We  may 
look  into  the  evidence  for  the  purpose  of  deciding  as  to  the 
correctness  of  instructions,  or,  in  a  proper  case,  to  determine 
whether  or  not  there  is  any  evidence  tending  to  support  a  ma- 
terial element  in  the  cause  of  action  or  defense.  In  such  cases 
it  becomes  necessary  to  examine  the  evidence,  in  order  to  settle 
questions  of  law;  but  we  have  uniformly  held  that  we  cannot 
examine  evidence  to  determine  whether  the  appellate  court 
found  correctly  as  to  the  facts  in  issue:  See  Montgomery  v. 
Black,  124  111.  62,  and  cases  cited;  Commercial  Nat.  Bank  v. 
Proctor,  98  ID.  561;  Darlington  v.  Chamberlin,  120  111.585; 
Sangamon  Coal  Mining  Co.  v.  W^iggerhans^  122  111.  281;  Hayee 
V.  Ma$9acha9etie  Mut.  L.  Im.  Co,,  125  111.  631.  We  also  said  in 
Coalfield  Co.  v.  Peck,  98  111.  145,  that  we  could  not  look  to  the 
opinion  of  the  appellate  court  to  ascertain  what  that  court 
found  the  facts  to  be. 

The  controlling  question  in  the  case,  so  far  as  we  are  at  lib- 
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arty  to  pass  upon  it,  arifles  on  the  refusal  of  the  trial  court  t» 
giTO  the  third  inetraction  aeked  by  appellant,  as  follows: — 

**The  jary  are  instructed  that  the  defemlant  is  only  liable 
tar  siieb  damages,  if  any,  as  were  actually  contemplated,  or 
wfaicb  might  reasonaMy  be  supposed  to  ha?e  been  contem- 
plated, by  the  parties  in  tho  deiiTery  and  receipt  of  the  mes- 
aagea  in  the  transmission  of  which  the  alleged  errors  occurred. 
And  if  the  jnry  brieve,  from  the  evidence,  that  such  messageif 
were  not  sufficiently  clear  or  precise  to  inform  the  agents  of 
the  defendant  receiving  them,  of  their  meaning,  and  of  the 
possible  risk  and  damage  which  might  result  from  mistakes 
in  their  transmission,  and  that  such  facts  were  not  disclosed 
by  the  plaintiffs  to  the  defendant  or  its  agent,  then  the  defend- 
ant cannot  be  charged  with  having  contemplated  the  special 
damages  claimed  by  the  plaintiffs  in  this  action,  and  plain- 
tiffs are  only  entitled  to  recover  the  amount  actually  paid  by 
them  for  the  sending  of  such  messages,  with  interest  at  six 
per  oent  from  the  date  of  payment  to  the  date  of  your  verdict.*' 

It  is  earnestly  contended  by  cotuisel  for  appellant,  that  the 
Bsesaagea,  **  Please  boy,  in  addition  to  thousand  August, 
one  thousand  cheapest  month,*'  and  *'  Put  stop-order  on  five 
thousand  December,  at  seventeen  ceute,"  wore,  unexplained, 
neanin^eas  and  unintelligible  te  the  operator  of  appellant 
who  trartsmitted  them,  and  therefore,  as  in  case  of  cipher  dis- 
patches, no  special  or  consequential  damages  could  have  been 
reascmably  contemplated  by  the  parties  when  they  were  sent, 
and  hence  none  can  be  recovered  in  this  suit  This  position  is 
based  on  the  rule  of  damages  announced  in  Hadley  v.  Baxen* 
dale^  9  Ex.  S41,  and  followed  generally  in  this  country  as 
well  as  England.  In  any  view  of  that  rule,  as  applied  te  this 
case,  the  instructioa  is  too  narrow.  The  evidence  shows  that 
at  the  time  of  sending  these  dispatehes,  appellees  were,  ami 
had  for  some  time  prior  thereto  been,  engaged  in  the  business 
of  jobbers  in  coffee,  tea,  and  sugar  in  the  city  of  Chicago;  that 
Grossman  and  Brother  were  commission  merchanto  in  New 
York,  buying  and  selling  coffee,  rubber,  and  hides  on  commis- 
sion; that  appellant  had  a  branch  office  near  the  place  of  busi- 
ness of  appellees,  from  which  the  messages  in  question  were 
sent,  and  had  frequentl}*  sent  others  pertaining  to  th^'r  busi- 
ness. It  also  tends  to  sho\f  tliat  from  business  transactions 
in  New  York  between  appellant  and  the  firm  of  Grossman  and 
Brother,  appellant  knew  the  business  in  which  the  latter  fn*m 
was  enKaiced.     It  is  in  proof  that  during  the  month  of  June. 
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1887,  and  prior  to  the  first  mistake  complained  of,  a  number 
of  dispatches  were  sent  by  appellees  to  Grossman  and  Brother 
from  appellant's  Chicago  office.  One  on  the  13th  read:  ^^  Please 
wire  us  to-day  whether  you  do  or  do  not  execute  our  order  for 
five  thousand  bags,  as  we  must  place  it  elsewhere  if  you  de* 
cline."  Another  of  the  same  date  refers  to ''  five  thousand  bags." 
It  must  at  least  be  conceded  that  there  is  evidence  tending  to 
show  that  from  their  previous  dealings  appellant  knew,  or 
might  by  reasonable  diligence  have  understood,  the  purport  of 
these  messages.  Therefore,  in  detei  mining  whether  or  not  the 
messages  were  sufficient  to  inform  the  operator  of  their  mean- 
ing, and  of  the  possible  risk  of  loss  to  appellees  by  a  mistake 
in  transmitting  them,  the  jury  should  have  been  left  free  to 
consider  all  the  facts  and  circumstances  proved  in  the  case, 
bearing  on  that  question,  whereas  the  instruction  limits  the 
inquiry  to  that  which  appears  in  the  dispatches  themselves, 
and  to  such  facts  as  may  have  been  disclosed  by  the  plaintiffs 
to  the  defendant  or  its  agent  at  the  time  they  were  sent:  See 
2  Thompson  on  Negligence,  857. 

On  the  question  as  to  how  far  mere  indefiniteness  in  the 
language  of  a  message  will  defeat  a  recovery  for  consequential 
damages  against  a  telegraph  cpmpany,  the  decisions  cannot 
be  said  to  be  harmonious.  Counsel  for  appellant  contends 
that  the  better  line  of  authorities  sustains  the 'rule  announced 
in  this  instruction,  viz.,  that  the  operator  who  transmits  a 
message  must  be  able  to  understand  its  meaning  as  to  quan- 
tity, quality,  price,  etc.,  as  the  sender  and  party  to  whom  it 
is  sent  themselves  understood  it,  otherwise  it  is  said  he  can- 
not reasonably.be  supposed  to  have  contemplated  damages  as 
the  probable  consequence  of  a  failure  to  correctly  transmit  it. 
While  some  of  the  calses  cited  go  to  that  extent,  especially 
where  the  message  is  in  cipher,  another  line  of  decisions,  and, 
we  think,  founded  on  the  better  reasons,  hold  that  where 
enough  appears  in  the  message  to  show  that  it  relates  to  a 
commercial  business  transaction  between  the  correspondents, 
it  is  sufficient  to  charge  the  company  with  damages  resulting 
from  its  negligent  transmission. 

In  United  States  Tel  Co.  y.  Wenger,  66  Pa.  St  262,  93  Am. 
Dec.  761,  a  message  read:  ^'  Buy  fifty  (60)  Northwestern,  fifty 
(50)  Prairie  du  Chien,  limit  forty-five  (46)."  There  was  a 
delay  by  the  telegraph  company  in  its  delivery,  resulting  iti  a 
loss  to  the  sender  on  account  of  the  advance  in  price  of  Chi- 
cago and  Northwestern  Railway  Company  stock,  and  the  Mil- 
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waukee  and  Prairie  do  Chien  Railway  Company  stock,  which 
the  message  was  intended  to  order  purchased.  The  supreme 
court  of  Pennsylvania  sustained  a  recovery,  saying:  *'  The  dis* 
patch  was  such  as  to  disclose  the  nature  of  the  business  to 
which  it  related,  and  that  loss  might  be  very  likely  to  occur 
if  there  was  a  want  of  promptitude  in  transmitting  it,  contain- 
ing the  order." 

In  TyUr  v.  Western  Union  TeL  Co.^  60  111.  421,  14  Am.  Rep. 
88,  the  message  was,  *'  Sell  one  hundred  (100)  Western  Union; 
answer  price."  The  message  as  delivered  read,  *'Sell  one 
thousand  (1,000),"  instead  of  *'one  hundred  (100)."  The 
message  was  intended  as  an  order  to  sell  one  hundred  shares 
of  stock  in  Western  Union  Telegraph  Company,  The  agent, 
obeying  the  order  as  delivered,  sold  one  thousand  shares  of 
said  stock,  and  to  fill  the  order,  was  compelled  to  buy  nine 
hundred  shares.  We  held  that  the  plaintiff  was  entitled  to 
recover  the  difference  between  the  price  for  which  the  shares 
of  stock  were  sold  and  that  which  he  was  compelled  to  pay  for 
those  purchased.  On  the  question  as  to  the  sufficiency  of  the 
dispatch  to  inform  the  agent  of  the  transaction  to  which  it 
referred,  so  as  to  charge  the  telegraph  company  with  resulting 
damages,  the  rule  announced  in  United  States  TeL  Co.  v.  Wen- 
get,  65  Pa.  St  262,  93  Am.  Deo.  751,  was  approved,  and  it  was 
held  that  the  dispatch  disclosed  the  nature  of  the  business  as 
Mly  as  the  case  demanded.  On  a  second  appeal  (  Western 
Union  TeL  Co.  v.  Tyler,  74  III.  168,  24  Am.  Rep.  279)  by  gen- 
eral language,  the  decision  is  reaffirmed. 

In  Telegraph  Co.  v.  Oriswold,  37  Ohio  St  802,  41  Am.  Rep. 
600,  a  dispatch  read:  ^'  Will  you  give  one  fifty  for  twenty-five 
hundred  at  London;  answer  at  once,  as  I  have  only  till  to- 
night" As  delivered,  it  read,  '^one  five"  instead  of  ^'one 
fifty."  As  written,  it  was  an  irquiry  whether  the  sendee 
would  pay  $1.50  in  gold  for  two  thousand  five  hundred  bush- 
els of  flax-seed  at  Ix>ndon,  Ontario,  the  parties  having  pre- 
viously corresponded  on  the  subject.  The  sendee  replied  to 
the  dispatch  as  received,  ordering  the  purchase,  and  he  recov- 
ered from  the  telegraph  company  the  difference  in  price.  On 
appeal  to  the  supreme  court,  it  was  contended,  as  it  is  here, 
that  the  message  was  indefinite,  and  therefore  the  recovery 
below  unauthorized.  But  the  court  said:  ^'It  appeared  upon 
its  face  that  it  related  to  a  business  transaction, — a  transac- 
tion involving  the  purchase  and  sale  of  property.  The  com- 
pany'was  therefore  apprised  of  the  fact  that  a  pecuniary  loss 
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might  result  from  an  incorrect  transmission  of  the  message. 
Where  this  appears,  there  is  no  such  obscurity  as  relieves  tiie 
company  from  liability  for  negligently  failing  to  transmit  and 
deliver  a  message  in  the  language  in  which  it  was  received." 

In  Marr  v.  Western  Union  Tel.  Co,,  85  Tenn.  530,  a  message 
was  delivered  to  the  company  reading,  **Buy  one  hundred 
shares  Memphis  and  Charlestown."  As  delivered,  it  read, 
**  Buy  one  thousand  shares  Memphis  and  Charlestown."  The 
recovery  for  consequential  damages  was  sustained,  the  supreme 
court  of  that  state  saying:  *'This  message  was  so  written  that 
the  slightest  reflection  would  enable  the  operator  who  under- 
took its  transmission  to  see  its  commercial  importance,  and 
put  him  on  his  guard  against  error/' 

In  Western  Union  Tel.  Co.  v.  Blanckard^  68  Ga.  299,,  45  Am. 
Rep.  480,  the  message  sent  read,  **  Cover  two  hundred  Septem- 
ber, one  hundred  August."  By  an  error  in  its  transmlHsioii, 
as  received  it  read,  **  two  hundred  August,"  instead  of  "  one 
hundred."  As  sent,  it  was  an  order  to  sell  one  hundred  bales 
of  cotton  for  August  delivery,  and  two  hundred  for  September 
delivery.  The  agent  sold  two  hundred  bales  for  August,  and 
plaintiff  was  compelled  to  buy  one  hundred  at  a  loss,  in  order 
to  meet  the  sale.  A  recovery  for  this  loss  was  sustained  by 
the  supreme  court  of  that  state  in  the  following  language:  ^^As 
to  the  fifth  ground  in  the  request  to  charge,  we  do  not  see  but 
what  the  message  sought  to  be  transmitted  was,  according  to 
the  proof,  an  ordinary  commercial  message,  intelligible  to 
those  engaged  in  cotton-dealing,  and  we  can  see  no  special 
purpose  intended  by  the  sender  which  was  unknown  to  the 
company,  so  as  to  vary  the  rule  of  liability.  There  was  at 
least  enough  known  to  show  it  was  a  commercial  message  of 
value,  and  that  is  sufficient."  See  also  Squire  v.  Western  Union 
Tel.  Co.,  98  Mass.  232;  93  Am.  Dec.  157;  Pepper  v.  Western 
Union  Tel.  Co.,  87  Tenn.  654;  10  Am.  St.  Rep.  699;  Suther- 
land on  Damages. 

All  the  cases  which  hold  that  a  telegraph  company  is  not 
liable  for  consequential  damages  for  a  failure  to  transmit  a 
dispatch  as  received,  on  the  ground  of  indefiniteness  or  obscu- 
rity in  the  language  of  the  message,  do  so  upon  the  ground 
that  unless  the  agent  of  the  company  may  reasonably  know 
from  the  message  itself,  or  is  informed  by  other  means,  that 
it  relates  to  a  matter  of  business  importance,  he  cannot  be 
supposed  to  have  contemplated  damages  as  a  result  from  his 
failure  to  send  it  as  written,  as  in  the  case  of  cipher  dispatches. 
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The  supreme  court  of  Wisconsin,  in  Candee  v.  Western  Union 
Tel,  Co,f  34  Wis.  472,  say:  "The  operator,  who  represents  the 
companj,  and  may  for  this  purpose  be  said  to  be  the  other 
party  to  the  contract,  cannot  be  supposed  to  look  upon  such  a 
message  as  one  pertaining  to  transactions  of  pecuniary  value 
and  importance,  and  in  respect  to  which  pecuniary  loss  or 
damage  will  naturally  arise  in  case  of  his  failure  or  omis- 
sion to  send  it.    It  may  be  a  mere  item  of  news,  or  some 
other  communication  of  a  trifling  and  unimportant  character." 
It  18  clear  enough  that  applying  the  rule  in  Hadley  v.  Bar- 
endcde^  9  Ex.  341,  a  recovery  cannot  be  had  for  a  failure  to 
correctly  transmit  a  mere  cipher  dispatch,  unexplained,  for 
the  reason  that  to  one  unacquainted  with  the  meaning  of  the 
ciphers  it  is  wholly  unintelligible  and  nonsensicaL    An  oper- 
ator  would,  therefore,  be  justifiable  in  saying  it  can  contain 
no  information  of  value  as  pertaining  to  a  business  transac- 
tion, and  a  failure  to  send  it,  or  a  mistake  in  its  transmission, 
can  reasonably  result  in  no  pecuniary  loss.    The  messages  in 
this  case,  however,  are  not  cipher  dispatches.    Their  language 
is  plain  and  intelligible  to  every  one  who  can  read,  so  far  as 
they  purport  to  disclose  the  business  to  which  they  relate. 
They  are  abbreviations,  and  clearly  indicate  that  they  relate 
to  business  transactions  between  the  sender  and  sendee.    The 
first  message,  "  Please  buy,  in  addition  to  thousand  August, 
one  thousand  cheapest  month,"  was  notice  to  the  agent 'at 
Chicago  that  appellees  were  ordering  their  agents  in  New 
York  to  purchase  merchandise  for  them.    We  do  not  agree 
with  counsel  in  saying  that  it  might  as  well  be  construed  to 
be  an  order  "  for  a  thousand  toothpicks  or  a  thousand  papers 
of  pins,  as  anything  else."    Every  one  of  intelligence  knows 
that  such  articles  are  not  purchased  in  that  way.    Suppose, 
however,  that  the  agent  was  not  informed  as  to  the  quantity^ 
quality,  and  value  of  the  merchandise  to  be  purchased,  by  the 
message;  would  that  justify  him  in  contemplating,  within  the 
role  in  the  Hadley  case,  suproj  no  damages  as  a  result  of  his 
negligence  or  omission  of  duty  in  promptly  and  correctly  send* 
ing  it  forward  ?  It  certainly  cannot  be  contended  that  the  agent 
must  be  informed  of  all  the  facts  and  circumstances  pertain- 
ing to  a  transaction  referred  to  in  a  telegram,  which  are  known 
by  the  parties  themselves,  to  make  his  company  liable  for 
more  than  nominal  damages.    If  it  should  be  so  held,  the 
telegraph  would  cease  to  be  of  practical  utility  in  the  com- 
mercial world 
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It  is  not  easy  to  state  a  case  in  which  it  can  be  said  the 
parties  contemplated,  at  the  time  of  contracting,  all  the  dam- 
ages which  would  probably  result  from  a  failure  to  perform  the 
contract.  We  think  .the  reasonable  rule,  and  one  well  sus- 
tained by  authority,  is,  that  where  a  message,  as  written^ 
read  in  the  light  of  well-known  usage  in  commercial  corre- 
spondence, reasonably  informs  the  operator  that  the  message 
is  one  of  business  importance,  and  discloses  the  transaction  so 
far  as  is  necessary  to  accomplish  the  purpose  for  which  it  is 
sent,  the  company  should  be  held  liable  for  all  the  direct 
damages  resulting  from  a  negligent  failure  to  transmit  it  as 
written,  within  a  reasonable  time,  unless  such  negligence  is  in 
some  way  excused.  Under  this  rule,  both  dispatches,  as  pre* 
sented  to  appellant's  operator,  were  sufficiently  explicit  to 
charge  it  with  the  loss  sustained  by  appellees,  resulting  from 
what  has  been  found  by  the  jury  inexcusable  mistakes. 

Objection  is  also  urged  to  the  ruling  of  the  circuit  court  in 
giving,  modifying,  and  refusing  other  in9tructions;  also  in 
excluding  certain  evidence  offered  on  behalf  of  the  defendant 
below.  We  have  examined  these  several  points  of  objection, 
and  think  they  are  without  substantial  merit,  unless  it  be  as 
to  the  giving  of  the  fourth  and  fifth  instructions  on  behalf  of 
plaintiffs.  They  are  subject  to  just  criticism.  They  violate 
a  wholesome  rule  of  practice  announced  in  Merriti  v.  Merritt^ 
20  111.  80.  They  are  very  lengthy,  are  rather  in  the  nature 
of  a  rfiumt  of  the  evidence  and  an  argument,  than  concise 
statements  of  the  law,  and  for  that  reason  should  have  been 
refused.  But  after  having  carefully  compared  them  with  the 
evidence,  we  cannot  say  that  they  are  so  unfair  to  appellant 
as  to  have  misled  the  jury  to  its  prejudice. 

Finding  no  reversible  error  in  the  record,  the  judgment  of 
the  appellate  court  will  be  affirmed. 


Tbliorafh  Cokpaniks.  —  A  telegraph  company  mnBt  take  notice  that  the 
ntmoet  brevity  of  expreasioa  is  onltivated  in  correspondence  by  telegrmph, 
and  that  that  oiode  of  communication  is  chiefly  resorted  to  in  matters  of  im- 
portance! Western  Union  TeL  Co,  ▼.  Adams,  75  Tex.  531;  16  Am.  St  Rep. 
920,  and  compare  oases  cited  in  note.  As  to  the  knowledge  of  the  impor- 
tance of  the  message  as  affecting  the  question  of  damages,  toe  note  to  Wesierm 
Unkm  TeL  Oo.  r.  Cooper.  10  Am.  81  Rep.  786-788. 
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Johnson  v.  Lbman. 

tlSl  ILLXXOIS,  6Q0.J 

I — JdMB  AmADm  TavCT  Bbtati.  »  A  daiin  for  oompmtatioa  hy  a 
amployod  by  a  tnutee  to  negotiate  a  loan  for  a  tmst  ootato 
witliout  an  order  of  eoort^  bat  nnder  promiee  from  the  tnutee  that  the 
daim  shoold  be  paid  ont  of  the  tmat  fond,  eannot  be  enforced  against 
the  trut  estate,  in  the  absence  of  iniolvency  on  the  part  of  the  trustee 
or  an  agreement  by  him  exempting  himself  from  personal  liability,  mak- 
ing the  eUim  a  specific  lien  against  the  trast  fnnd.  The  only  remedy  is 
against  the  trustee  personally,  or  against  his  estate,  in  case  of  his  death. 
Tmvns  —  Liui  iob  SMPLoriiKire  AOAmtrr  Taaar  Estatb.  »  As  a  general 
rule,  the  expenses  of  properly  adniinistering  a  trust  are  a  lien  on  behalf 
of  the  trustee,  on  the  estate  in  his  hands,  and  he  will  not  be  compelled 
to  part  with  his  control  of  that  estate  until  such  expenses  are  paid. 
This  lien,  however,  unless  in  exceptional  cases,  does  not  extend  to  per^ 
sons  employed  by  the  trustee.  Their  only  remedy  for  eompensation  is 
personal  against  the  trustee  employing  them. 

Peckham  and  Brown^  and  Tenney^  Baahfordf  and  Tenney,  for 
the  appellant 

William  0.  YFtbon,  David  L.  Zooh^  and  W.  T.  Burgess^  for 
the  appellees. 

ScHOLFiBLD,  J.  Appellant's  case,  stated  briefly,  and  in  the 
most  favorable  view  for  him  warranted  by  the  record,  is  this: 
He  was  employed  as  a  broker  by  the  trustee  of  the  Sherman 
House  property  in  Chicago,  to  obtain  a  loan  for  the  benefit  of 
that  trust  The  best  interests  of  that  trust  required  that  the 
loan  should  be  obtained,  and  the  trustee  promised  him  that 
he  should  be  paid  for  obtaining  the  loan  a  stipulated  commis- 
sion from  the  trust  fund.  He  did  all  the  work  necessary  to 
obtain  the  loan;  but  before  the  corporation  from  which  the 
loan  was  to  be  obtained  signified  its  formal  acceptance  of  the 
terms  proposed  by  him,  the  trustee  by  whom  he  was  employed 
died.  A  subsequent  trustee  obtained  the  loan  on  substantially 
the  same  terms  as  those  for  which  he  had  negotiated,  and 
thus  the  trust  had  the  fruits  of  his  labor. 

It  is  not  alleged  that  the  agreement  between  the  trustee 
and  the  appellant  was,  that  the  trustee  should  not  be  person- 
ally liable  to  appellant  upon  their  contract,  or  that  the  com- 
pensation for  obtaining  the  loan  should  be  a  specific  lien  on 
the  trust  fund,  or  that  the  same  was  thereby  assigned  by  the 
trustee  to  the  appellant,  nor  is  it  alleged  that  the  trustee  was, 
or  that  his  estate  is  now,  insolvent.  The  question  is,  Does  the 
claim  of  appellant  for  compensation  for  his  services  in  obtuin- 
big  the  loan  constitute  a  charge  against  the  trust  estate  which 
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«  court  of  equity  will  decree  payment  of  out  of  that  estate,  the 
fund  being  ample,  on  bill  filed  by  appellant? 

The  general  rule  is,  that  the  expenses  of  properly  adminis- 
tering a  irofli  are  a  lien,  on  behalf  of  tbe  trustee,  on  the 
estate  in  his  hands,  and  be  will  not  be  compelled  to  part  with 
his  control  of  that  estate  until  such  ejcpenses  are  paid.  But 
this,  unless  it  may  be  in  exceptional  cases,  does  not  exteod  to 
persons  employed  by  the  trustee.  In  general,  their  only  rem- 
edy for  compensation  is  personal  against  the  trustee  employing 
them:  Hill  on  Trustees,  4th  Am.  ed.,  879,  ♦567;  Lewiu  oa 
Trusts,  7th  ed.,  549;  Perry  on  Trusts,  sec.  907;  Tiffany 
and  Bullard  on  Trusts,  583;  WorraU  v.  Harfwd,  8  Ves.  7,  ♦S; 
Herioi's  Hospital  v.  Ro8$,  12  Clark  A  F.  507;  Hall  v.  Saver,  1 
Hare,  670;  Francis  v.  Francis,  5  De  Gex,  M.  &  G.  108;  In  r$ 
iSaddj  34  Beav.  650;  Jones  v.  Dawson^  19  Ala.  672;  Feam  v. 
MayerSj  53  Miss.  458. 

It  is  manifestly  irrelevant  to  notice  cases  where,  the  benefi- 
ciary of  a  fund  in  the  hands  of  a  trustee  becoming  indebted, 
it  has  been  held  the  creditor  may  have  satisfaction  from  the 
fund,  as  in  Frazier  v.  BrownloWj  3  Ired.  Eq.  237,  42  Am.  Dec. 
165,  cited  by  counsel  for  appellant,  since  this  is  not  the  con- 
tract of  the  beneficiary  of  the  fund,  but  of  the  trustee;  nor 
are  cases  that  might  be  cited,  where  it  has  been  held  tliat  so- 
licitors, etc.,  had  a  lien  upon  the  amount  realized  to  the  estate 
in  the  case  in  which  they  had  been  employed,  for  their  costs, 
because  appellant  is  not  a  solicitor  or  attorney  seeking  the  re- 
covery of  taxable  costs,  nor  is  he  seeking  tbe  enforcement  of 
a  lien  upon  a  specific  fund  brought  to  the  estate  through  hia 
endeavors.  The  borrowed  money  was  paid  out  in  satisfaction 
of  previous  loans,  and  appellant  seeks  recourse  against  any 
unappropriated  trust  funds  of  the  estate^ 

Counsel  for  appellant  cite  and  rely  upon  Noyes  v.  Blakeman 
6  N.  Y.  567,  and  New  v.  NicoU,  73  N.  Y.  127, 29  Am.  Rep.  11 1, 
as  laying  down  a  rule  by  which  his  claim  may  be  sustained. 
Those  cases  certainly  go,  in  the  direction  of  his  contention, 
much  farther  than  any  other  cases  of  which  we  have  know  j- 
edge,  but  if  we  were  to  concede  that  they  are  the  law  here,  it 
is  impossible  that  he  could  recover.  In  Noyes  v.  Blakemaiiy 
-6  N.  Y.  567,  the  recovery  was  only  sustained  by  a  divided 
court,  and  then  upon  the  ground  that  the  agreement  waa  that 
the  trustee  was  not  to  incur  any  personal  liability,  and  that 
the  claim  was  to  be  paid  out  of  the  income  of  the  trust  estate* 
In  New  V.  Nicoll,  73  N.  Y.  127,  29  Am.  Reix  lil,  it  is  con- 
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okled  la  &e  opinioa  that  **  the  general  rule  ondoubMIy  ia, 
that  a  trustee  cannot  charge  the  trust  estate  by  bia  executory 
oaotcaets,  uxklesa  authioriiad  ta  do>so  by  the  ttrma  of  tba  in- 
strument creating  the  truat.  Upon  such  coatracta  he  is 
peraooally  liable,  and  the  remedy  ia  against  him  personally," 
The  oourti  however^  adda:  *'  But  there  are  esceptiona  to  this 
general  rule.  When  a  trustee  is  authorized  to  makei  an  ex- 
penditure, and  ha  haa  no  trust  funds^  and  the  expenditure  is 
neceaaary  for  the  protection^  reparation,  or  safety  of  the  trust 
eatate,  and  ha  is  not  willing  to  make  himself  personally  liable, 
he  may,  by  expresa  agreeiaent^  maka  the  expenditure  a  charge 
upon  the  trust  estate.  In  such  case  he  could  himself  advance 
the  money  to  make  the  expenditure,  and  he  would  have  a  lien 
upon  the  trust  estate,  and  he  can,  by  express  contract^  trans- 
far  ihia  lien  to  any  other  party  who  may,  upon  the  faith  of  the 
trust  estate^  make  the  expenditure.''  And  the  court  further 
adds;  '*  It  was  not  sufficient  fox  him  to  show  that  he  did  the 
work  upon  tha  faith  or  credit  of  the  trust  estate.  He  could 
get  a  lien  or  charge  upon,  the  trust  estate  only  by  virtue  of 
soma  agreement  to  that  effecL''  It  haa  been  seen,  there  was 
hera  no  agreement  releasing  the  trustee  from  liability  and  as* 
signing  his  lien  to  ai^Uant,  or  otherwiae  creating  a  Hen  in 
behalf  of  qppeUant  upon  the  trust  estate. 

Wa  express  no  opinion  whether,  if  the  facts  presented  to  us 
the  precise  caae  before  the  New  York  court,  we  should  follow 
their  ruling.  It  is  sufficient  that  no  such  ease  now  demands 
the  expression  of  our  opinion. 

Counsel  for  appellant  have  also  cited,  in  support  of  their 
contention,  our  decision  in  Greene  v,  QrimsbxiWy  11  IlL  889. 
The  question  there  originated  ia  the  probate  court,  and  was, 
whether  a  daim  presented  by  attornejra  at  law  against  an  es- 
tate for  professional  services  in  an  action  at  law,  whereby  as- 
sets of  tiia  estate  were  collected,  should  be  allowed  as  a  charge 
against  the  estate,  and  it  was  held  that  it  should.  The  statute 
then  in  force  provided  that  expenses  of  the  settlement  of  the 
estate  should  be  allowed  against  the  estate  in  the  second  class: 
R.  S.  1845,  sec.  116,  a  110.  It  is  true,  the  statute  was  not 
cited  in  the  opinion,  but  the  only  controversy  was,  whether  the 
judgment,  in  the  recovery  of  which  the  attorney's  services  were 
rendered,  waa  for  the  executrix  personally  or  for  the  estate, — 
the  oontroversy  assuming  that  if  for  the  latter,  tiie  estate  was 
liable,  and  so  there  was  no  necessity  for  referring  to  the  alat- 
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ate.  The  dedsion,  therefore,  has  do  bearing  upon  the  questioQ 
involved  here. 

It  Ib  earnestly  insiBted  by  counsel  for  appellant  that  the 
death  of  the  tmstee  before  the  consammation  of  the  negotia- 
tions to  borrow  money,  the  subsequent  transfer  of  the  trust 
property  to  another  person  acting  as  trustee,  and  the  subse- 
quent decision  of  the  courts  that  the  person  with  whom  appel- 
lant  contracted,  and  the  person  to  whom  the  trust  property 
was  subsequently  transferred,  were  not  lawfully  appointed 
trustees,  are  exceptional  reasons  to  take  the  present  case  from 
without  the  operation  of  the  general  rule  as  stated  tupra.  But 
it  is  manifest  that  that  rule  cannot  logically  be  affected  by 
these  circumstances.  If  the  trustee  was  liable  individually, 
no  rule  of  law  is  better  settled  than  that  his  death  did  not 
terminate  it.  Nor  could  any  possible  reason  exist  why,  if  the 
estate  was  not  liable  when  the  contract  was  made,  it  should 
become  liable  by  the  fact  of  the  subsequent  death  of  the 
trustee.  If  the  trust  property  was  liable  when  the  contract 
was  made,  it  would  be  equally  liable  when  transferred  to  a 
subsequent  trustee.  If  it  was  not  then  liable,  it  is  not  posaible 
to  reasonably  conceive  of  its  being  made  liable  by  the  mere 
act  of  subsequent  transfer.  If  the  validity  of  the  appoint* 
ment  of  the  trustees  cannot  be  inquired  into  in  this  case,  then, 
beyond  all  question,  it  is  immaterial  how  the  courts  have  de- 
cided— or,  indeed,  whether  they  have  decided  at  all — upon 
that  question.  If  the  validity  of  the  appointment  of  the 
trustees  can  be  inquired  into  in  this  case,  it  is  not  to  be  con^ 
ceived  that  appellant's  position  can  be  strengthened  thereby, 
since,  if  the  act  of  a  trustee  would  not,  under  the  circum- 
stances, have  rendered  the  estate  liable,  much  less  could  the 
act  of  a  mere  intermeddler,  having  no  authority  of  law,  have 
done  sa 

It  is  argued  by  counsel  that  the  rule,  however  well  adapted 
to  the  conditions  of  things  in  the  days  of  Lord  Eldon,  is  not 
adapted  to  the  conditions  of  things  to-day.  It  may  be  that 
trust  estates  are  more  numerous  and  the  property  values  af- 
fected thereby  are  much  greater  now  than  they  were  then,  but 
we  do  not  perceive  that  these  affect  the  reason  of  the  rule. 
Lord  Eldon  said,  in  WorraU  v.  Harford,  8  Ves.  7,  ♦S,  that  "  it 
would  be  quite  mischievous  to  allow  every  person  with  whom 
the  trustees  may  contract  to  have  an  account  of  the  whole  ad- 
ministration of  the  estate;  and,  without  such  an  account, 
■ach  claimant  could  in  no  case  have  a  decree  against  the 
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trust  fund."  It  would  seem  obvious  that  the  greater  the  es- 
tate, the  more  mischievous  this  would  be.  The  rule  can  work 
DO  great  hardship.  If  a  trustee  shall  be  unable  to  procure  th» 
services  of  the  necessary  agents  upon  his  own  responsibility, 
let  him  apply  to  the  chancellor  for  permission  to  charge  the 
estate  specially  for  that  purpose.  In  our  •opinion,  the  ends  of 
justice  will  be  best  subserved  by  adhering  to  the  rule. 
The  judgment  is  afSrmed. 

LisNa  AGAiwar  Tavnr  Estates  di  Favor  of  GRKDrroRs  or  Truotbbs.  — 
It  my  be  stated,  m  a  general  rale,  that  a  trastee,  express  or  implied,  can« 
not^  in  the  abeence  of  statutory  enactnfent  to  that  effect,  or  of  power  espe- 
eially  conferred  upon  him  by  the  instrument  creating  the  trust,  impose  a 
liability  upon  the  trust  estate  by  any  contract  or  engagement  he  may  make. 
If  he  makes  a  contract  which  is  beneficial  to  the  estate,  the  person  with 
whom  he  contracts  has  no  legal  nor  equitable  right  to  charge  the  estate, 
unless  the  trustee  is  insolyent,  as  shown  by  the  exhaustion  of  legal  remedies 
against  him,  and  the  trust  estate  is  indebted  to  him.  In  other  words,  the 
contracts  of  trustees,  though  for  the  benefit  of  the  trust  estate,  impose  upon 
them  a  persons]  liability  only,  in  the  absence  of  an  express  provision  to  the 
oontraiy;  and  a  person  so  contracting  with  the  trustee  cannot  proceed 
directly,  in  the  first  instance,  against  the  trust  estate:  Jones  v.  Dawtonf  19 
Ala.  672;  Wade  y.  Pope,  44  Ala.  690;  Steele  ▼.  Steele,  64  AU.  438;  38  Aiil 
Rep.  15;  Aekew  r.  Mfrkk,  64  Ala.  30. 

The  contracts  of  guardians,  adniinistrat<»rs,  or  other  trustees,  though  mads 
in  execution  of  the  trust,  and  in  the  performance  of  a  legal  duty,  impose 
upon  them  a  persons]  liabiUty  only,  and  create  no  liability  either  against  the 
trust  estate  or  the  beneficiary;  but  if  the  estate  is  indebted  to  the  trustee 
en  settlement  of  his  accounts,  and  he  is  insoWent,  as  shown  by  the  exhaus* 
fcioD  of  legal  remediss  against  him,  and  the  contract  has  inured  to  the  benefit 
of  the  trust  estate,  a  court  of  equity  will  subrogate  the  creditor  to  the  trus- 
tee's right  against  the  estate:  Moeely  ▼.  Norman,  74  Ala.  422;  Bladahear  r. 
Bmrke,  74  Ala.  239;  Dtdofuan  ▼.  Connfff:  65  Ala.  581. 

In  Steele  y.  Steele,  64  Ala.  451,  38  Am.  Rep.  15,  the  court  said:  "The  f<Nre* 
going  is  the  rule.  It  sometimes  works  great  hardship;  but  the  rule  is  neces- 
sary to  saye  and  protect  trust  estates  from  mismanagement,  and  sometimes 
laitiilessness  of  trustees.  Persons  who  deal  with  trustees,  and  extend  them 
ercdit^  as  a  rule^  acquire  no  lien  on  or  right  to  proceed  against  the  trust 
eetate  in  their  hands.  It  is  a  matter  of  personal  trust  and  confidence. 
Trae^  if  the  trustee  is  in  advance,  and  the  trust  fund  is  indebted  to  him,  a 
ereditor,  after  suing  the  trustee  to  insolvency,  may  have  a  remedy  to  reach 
and  condemn  such  trust  indebtedness.  A  trustee  cannot  create  a  charge  on 
the  trust  fund,  enforceable  at  the  suit  of  a  creditor,  without  express  power 
and  anthority  therefor." 

For  these  reasons,  persons  dealing  with  a  trustee  on  the  faith  of  the  trust 
estate  are  bound,  at  their  peril,  to  take  notice  of  the  scope  and  extent  of  the 
tmstee's  powers,  and  the  latter  cannot  bind  or  encumber,  by  contract  or 
otherwise,  the  trust  estate,  except  only  so  far  as  the  power  may  be  conferred 
or  giyen  by  the  instrument  creating  the  trust:  Owen  v.  Reed,  27  Ark.  122| 
Fermom  ▼.  Board  qf  PoUce,  47  Miss.  181.  Under  this  rule  it  has  been  decided 
that  a  tmatoe  has  no  authority  to  create  a  lien  upon  the  trust  estate,  or  oo 
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tii*oiopi  te-  W  grown  tlMreon,  for  supplies  farntshad  wttk  yikith,  to  makft 
inch  crops:  Toy/or  r.  Clark,  56  Ga.  309;  r(/2  v.  Mayo,  61  Oa.  246. 

In  Ciopion  T.  Ohoiaon,  53  Miss.  466,  471,  the  court  said:  '*  We  had  occa- 
sion ia  the  recent  case  of  Feam  ▼.  Mayertp  58  Miss.  458^  to  declare  tba^ 
while  trosteea  have  a  lien  on  the  tntst  estate  for  ail  osate  aaii  expeoMs  legifi^ 
inately  incmrrad  bj  thena  ia  ita  adminisitfaiioa,  this  pnviUge  duos  uot 
extend  to  agents  employ^  by  them,  bat  such  agents  mast  look  alone  to  the 
tmstee  for  reimbursement.  It  followa  from  this  that  while  a  trastee  who 
has  paid  or  become  respoasible  to  pasties  legitimately  emjrfoyed  Iiy  him  in 
the  business  of  the  estate  may  retain  th^aesata  for  Iiis  ovor  reuabnraeiueiit^ 
yet  if  he  does  not  do  so^  the  parties  employed  by  him  are,  ordinarily,  power- 
less to  assert  any  daun  againat  the  estate.  A  careful  ra-exauii  nation  of  tJia 
sabject  has  strengthened  our  oonvictioa  of  the  aoondneas  of  this  decision, 
both  on  principle  and  aathority.  If  the  trust  eetata  wsa  liaUe  to  be  attacked 
and  impleadefl  by  every  person  who  had  dealt  with  the  trustee,,  aud  forced  to 
litigate  with  them  the  aafcare,  value,  and  beneficial  character  to  the  estate  of 
the  services  alleged  by  them  to  have  been  rendered,  it  would  be  iuvolved  in 
•eadless  litigatton  andcomplication%aad  be,  perhaps^  swallowed  up  or  serioualy 
iajnred  by  the  aocumnlatioa  of  coatsi  The  law  tlierefore  compels  aneh  per- 
sens  to  look  to  the  trustee  with  whom  *  tliey  dealt,  and  agfiinst  whom  alone 
they  have  a  legal  dennaad.  If  their  claim  ia  reoogiiixed  or  enforced  against 
him,  he  presents  it  to  the  proper  tribunal,  and  with  him  the  beneficiaries  of 
-the  estate  will  litigate  the  qneatioii  of  the  propriety  of  ite  allowance  against 
ifaenieelvea.  The  anthoritiea  oa  this  point  are  almost^  if  not  altegether,  har* 
iBDiuoiis  '*;  citing,  in  addition  to  some  of  the  casea  before  notieedt  IVorrall  v. 
Harford,  8  Ves.  4;  MulhaU  v.  WilliaTM,  32  Ala.  439;  Limngtton.  v.  Otmsiten, 
-SI  La.  Ann.  286;  Kemkr  v.  ffaii,  64  N.  a  60:  Auttim  v.  ifaaro,  47  N.  T. 
360;  Querrp  v.  Ckxperai,  Bail.  Bq.  159;  8im»  v.  StUwOit  Z  How.  (Miss.)  176; 
IFoodf  V.  Sidlqf,  27  Miss.  119. 

''It  ia  enrident  that  this  prinoipld  applies  with  eapeeial  fc^roa  to  coatracto 
entered  into  by  azaoatera  and  adminiatratora.  These  f unctiuuariea  have  no 
aathori^  to  contiaot  dekte  which  shall  primarily  bind  the  estates  committed 
to  them,  except  in  caaes  especially  authoriaed  by  statnte,  and  ordinarily  snoh 
debte  are  obligatory  only  as  personal  obligations.  This  has  repeatedly  been 
held  true  of  fees  due  attorneyv  for  professional  servioes  in  the  management 
of  estates,  aa  was  deolared  in  the  leading  case  of  WarraU  v.  Harfard^  8  Ves. 
4^  and  in  sevnral  ol  the  casea  above  cited.  It  ia  true  that  nnder  some  cir* 
cnmstances  attomsys  or  other  creditors  of  the  administrator  may,  under  the 
principlea  of  substitution  and  subrogation,  readi  the  asseto  of  the  estete; 
bat  such  relief  must  be  based  on  the  faci  that  the  administrator  himself 
either  already  has  some  daim  against  the  estete,  or  would  be  entitled  to  one 
by  a  payment  of  the  demand  of  the  creditor,  and  that  the  latter  ia  unable 
to  obtain  satisfaction  from  the  administrator.  If,  for  instence,  a  creditor 
can  show  that  the  consideration  of  his  demand  inured  to  the  benefit  of  the 
estete,  and  is  unpaid;  that  the  administrator  is  non-resident  or  inaolvent; 
has  never  received  credit  for  it  in  his  settlemente;  and  that  the  estate  is 
indebted  to  him,  —  in  such  case  the  creditor  may,  by  a  bill  in  chancery,  have 
himself  subrogated  to  the  righto  of  the  administrator  against  the  estete,  and 
to  that  extent  have  satisfaction  of  his  demand  out  of  the  a^^sete  Nor  would 
H  be  necessary  for  him  to  show  that  the  estete  was  actually  indebted  to  the 
insolvent  administrator.  It  would  be  sufficient  if  he  should  show  that  the 
•rtate  would  have  been  indebted  if  the  administrator  had  paid  the  demand 
•at  of  his  private  funds.     luaamuch  ae^  in  snch  a  case,  the  administrator 
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ought  to  liay«  -pt&L  it,  ftnd  if  fae  kad  don  «o  would  Iwre  Ywen  'allowed  a 
oredit  against  the  estate,  a  oont  of  eqnity  will  oonstder  tiiat  done  whleh 
ahonld  haro  beaa  done,  and  will  give  the  creditor  a  decree  agahiat  the  «afcafee, 
providod  the  admiiiiatrator  it  not  indehted  to  thoortate,  or  woald  not  thereby 
heoomo  so^  and  has  not  aiready  xooeivod  eredit  ior  the  ehdm.  Uader  eaeh 
etnminstanoea  the  creditor  would  obtaia  payment  only  for  the  lioneficial 
aervicaa  rendered  to  the  estate,  while  it  would  be  in  no  wise  •daouiged.'* 

In  the  snheeqnent  case  of  iforfoa  v.  PMps,  54  Vbw»  46V,  ttra  ooart  said: 
**  In  the  ease  of  Cfopftm  r.  Okotaon^  5S  'Miss.  466,  we  annovneed  ttie  priuci* 
plea  applicable  to  this  case.  Tliese  are,  that  persons  dealing  with  the  trastee 
most  look  to  him  for  payment  of  tiioir  demands,  and  tiiati  ordinarily,  lAio 
creditor  has  no  right  to  resort  to  Ae  trast  estate  to  onforee  his  demand  for 
advances  mmle  or  serrioes  rendered  for  the  lieneftt  of  the  trust  estate. 
Bat  while  this  is  the  mle,  lihere  are  exoeptiona  to  it;  and  where  ezpon- 
ditnros  ham  been  made  for  the  benefit  of  the  tmst  'estate,  and  it  has  not 
paid  for  them,  direOtly  -or  indireetiy,  and  the  ostate  is  either  indebted  to 
the  trustee,  or  would  have  been  if  the  trustee  had  pa^d,  or  woahl  he 
if  ha  should  pay,  the  demand,  and  the  trustee  is  insotvent  or  non* 
resident^  so  that  the  oreditor  cannot  -recover  the  demand  from  him,  or 
will  be  compelled  to  foUow  him  to  a  foreign  jurisdiotion,  the  trust  estate 
may  be  reached  direetly  by  a  pioosediug  in  chancery.  The  principle  is.  that 
while  persons  dealing  as  oredrtors  with  the  trustee  must  look  to  him  person- 
ally, and  not  to  the  trust  estate,  yet  where  the  estate  has  received  the  benefit 
of  the  eapenditnrea  procured  to  be  made  for  it  by  the  trustoe,  and  it  has  not 
in  any  way  borne  the  harden  of  these  expenditures  properly  ohargeableto  it^ 
and  to  faaten  the  charge  upon  it  will  do  it  no  wrong,  bat  simply  cause  it  t» 
pay  what  it  is  indebted  for  to  tiie  trustee,  or  would  be  liable  for  if  he  bad 
paid  it,  or  should  pay  it,  and  because  of  the  insolvency  or  wm-residence  ef 
the  trustee,  our  tribunah  cannot  afford  the  oreditor  a  remedy  for  his  deuuaid, 
he  may  proceed  direedy  agaiast  tbe  trust  estate,  -and  assert  -against  it  the 
demand  the  trustee  could  maintain,  if  he  had  paid  or  -should  pay  the  elafan, 
and  should  himself  -prooeed  against  the  trust  estate.  Generally,  the  trustee 
alone  must  %e  looked  toi  He  stands  l^etween  the  creditor  and  Ihe  estate. 
He  represents  the  estate,  and  deals  for  ik  He  is  entitlBd  to  be  reimbursed 
oat  of  the  tnut  estate  for  all  disbursements  rightfully  made  by  him  on  ae* 
count  of  it,  and  creditors  must  get  payment  from  him.  But  when  they  can* 
not  do  tba^  and  it  is  right  for  the  trust  estate  to  pay  lAie  demand,  and  it  owes 
it  to  the  trustee^  or  would  owe  him  if  he  had  pssd  or  should  pay  the  demand, 
the  mle^  founded  in  policy,  which  denies  the  ore<fitor  access  to  the  trust 
estate^  yields  to  the  higher  eonslderations  xA  justice  and  equity;  and  in  order 
that  justioe  |nay  he  done,  tiie  cieditor  may  he  substrtuted,  as  to  the  trast 
sstate,  to  the  exact  position  whidi  the  trustee  would  occupy  if  he  had  paid 
or  should  pay  the  demand  andseek  to  obtain  reimbursement  out  of  the  estate." 
The  rule  is  thus  laid  down  in  HeaiU  y.  Phelps,  105  U.  S.  998:  Persons  deal« 
ing  with  a  trustee  must  look  to  him  for  payments  of  their  demands,  and, 
ordinarily,  the  creditor  has  no  right  to  resort  to  the  trust  estate  toeoloree 
his  d^m.  Still,  where  the  estate  is  indebted  to  the  trustee,  or  would  be  if 
he  should  pay  the  demand,  and  the  trustee  is  inaolvent  or  non-resident,  the 
trust  estate  may  be  reached  directly  by  a  proceeding  in  chancery. 

Under  this  exception  to  the  general  rule,  the  cost  of  improvements  on  a 
trust  estate,  made  in  relianoe  upon  the  estate,  and  followed  by  a  promise  by 
the  tmstee  to  pay  for  them,  has  been  dooiiled  to  be  a  proper  charge  upon  it: 
JMd  ▼•   WSbur,  9$  Tt.   IS?.     A  trustee  expressly  authoriasd  to 
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expenditaret  neceasary  for  the  repair  or  protection  of  tiie  tnut  estate,  and 
having  no  trust  funds  on  hand,  may  by  express  agreement  exempt  himself 
from  liability  therefor,  and  make  the  expenditure  a  lien  upon  the  estate. 
But  in  the  absence  of  such  agreementi  the  trustee  is  individually  liable,  and 
he  cannot,  by  mere  subsequent  promise  to  pay  out  of  the  estate,  create  a  lien 
thereon,  although  the  creditor  acted  upon  the  faith  and  credit  of  the  estate: 
Net9  r.  NicoO,  IZ  N.  T.   127;  29  Am.  Rep.  111.    The  court  said:  *«The 
general  rule  undoubtedly  is,  that  a  trustee  cannot  charge  by  his  executory 
contracts  unless  authorised  to  do  so  by  the  terms  of  the  instrument  creating  the 
trust     Upon  such  contracts  he  is  personally  liable,  and  the  remedy  is  against 
him  personally.    Bnt  there  are  exceptions  to  this  general  rule.    When  a  trus- 
tee is  authorised  to  make  an  expenditure,  and  he  has  no  trust  funds,  and  the 
expenditure  is  necessary  for  the  protection,  reparation,  or  safety  of  the  trust 
estate,  and  he  is  not  willing  to  make  himself  personally  liable,  he  may,  by 
express  agreement,  make  the  expenditure  a  charge  upon  the  trust  estate. 
In  such  case  he  oould  himself  advance  the  money  to  make  the  expenditure, 
and  he  would  have  a  lien  upon  the  trust  estate,  and  he  can,  by  expreas 
contract^  transfer  this  lien  to  any  other  party  who  may,   upon  the   faith 
of    the  trust  estate,  make  the  expenditure:  Noye$  ▼.  Blakeman,  6  N.   Y. 
567;  Randall  v.  Diuenbwy,  63  N.  Y.  6i5;  HUuUon  v.  King,  8  Hun,  4." 

Some  cases  hold  that  the  trustee  may  charge  the  estate  or  anticipated 
profits  thereof  with  the  expenses  necessary  for  its  protection  when  there  are 
no  funds  in  his  hands,  although  such  power  is  not  specified  in  the  instrument 
creating  the  trust:  Randcdl  v.  Duaenbut-y,  63  N.  Y.  645;  MaufieU  y.  KUgowr,  31 
Md.  241;  Downey  v.  BuUoek,  7  Ired.  £q.  112.  This,  however,  is  undoubtedly 
against  the  great  weight  of  authority.  In  Buam  ▼.  Schenck,  12  Daly,  IS^  it  was 
decided  that,  in  the  absence  of  authority  or  pressing  necessity,  a  trustee  cannot 
make  a  binding  contract  for  repairs  on  a  building  belonging  to  the  trust 
estate.  If  a  trustee  borrows  money  for  his  own  use,  and  assigns  an  order  or 
decree  in  favor  of  the  trust  estate  as  security,  the  assignment  is  invalid: 
Brewder  ▼.  QaJUcway,  4  Lea,  666. 

A  trustee  of  a  trust  for  charitable  uses  has  power  by  contract  to  charge 
the  trust  property  with  the  reasonable  expense  of  its  necessary  preservation, 
improvement,  and  repair,  in  favor  of  one  who  expends  money,  labor,  or  ma- 
terials for  that  purpose:  Mannix  v.  Purcell,  46  Ohio  St.  103;  15  Am.  St.  Rep. 
562. 

In  those  jurisdictions  where,  under  statute,  the  trustee  may  charge  the 
trust  estate  with  claims  of  creditors,  under  some  circumstances  it  is  incum- 
bent on  the  creditor  in  a  suit  to  subject  suoh  estate  to  his  claim  to  prove  the 
existence  of  the  trust  estate,  of  what  it  consists,  and  the  specific  acts  which 
render  it  liable  for  the  debt.  It  was  so  decided  on  a  bill  to  subject  a 
trust  estate  for  mill  machinery  sold  to  the  trustee  for  the  use  Imd  benefit  of 
the  estate:  Jackaon  v.  Pool,  73  Ga.  801 ;  and  in  an  action  where  a  trustee 
had  given  his  note  for  the  payment  of  the  debt:  Gaudy  v.  BtMiU,  56  Q-jl 
640;  also  deciding  that  the  note  itself  was  not  sufficient  to  warrant  a  re- 
covery; to  the  same  effect,  MeFarlin  v.  Stinton,  56  Ga.  396.  So  the  iiKli- 
yiduid  notes  of  the  trustee  and  one  of  the  beneficiaries  will  not  charge  the 
trust  estate,  although  such  notes  were  given  for  the  supplies  furnishetl  fur 
the  benefit  of  the  trust,  and  although  the  creditor  looked  alone  to  the  trust 
estate  for  payment  If  the  bill  is  founded  alone  on  the  notes,  and  not  directly 
on  the  account  in  lieu  of  which  they  were  given,  there  can  be  no  decree  suit- 
jecting  the  trust  property:  Froal  v.  Sehackeffind,  57  Ga.  260.  A  bill  to  the 
effect  that  the  trustee  owned  a  oertain  business  house  wherein  he  carried  on 
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boiiiMM  for  tlie  trust  Mtate,  and  bomght  of  plaintiff  articlM  nejeasary  for 
■ooh  Imaineai^  that  the  oreditor  at  the  time  waa  ignorant  of  the  trnst  and 
creditody  to  aooie  extent^  the  tmatee^  afterwards  aacertaining  that  he  was  in* 
■olTont  and  had  need  the  goods  for  the  trnst  business,  thereby  making  pri>f]ts 
which  went  into  snch  business  by  way  of  repair  and  improvement,  and  into 
the  porchaae  of  real  estate  for  the  trusty  with  an  exhibit  attached  containing 
Mpiae  of  the  trust  paperi^  is  sufficient  to  snbjeot  the  trnst  property  to  the 
payment  of  the  debt:  Mo(n^  ▼•  Lampkin^  63  Ga.  748.  An  attorney  who,  at 
the  instance  of  a  tnutee  having  power  to  employ  him,  has  rendered  neces- 
wy  and  beneficial  services  to  the  trust  estate,  is  entitled  to  be  compensated 
out  of  such  estate  if  the  trustee  employing  him  afterwards  proves  to  be  a 
defaulter  and  absconds  without  paying  the  claim:  ManfleraoH*9  Ajipeal,  113 
Pa.  St.  631.  Where  certain  property  is  conveyed  to  trustees  to  receive  the 
profits  and  pay  them  over  to  the  eeUui^e  iru$t  beyond  the  necessary  expenses 
incident  thereto^  a  debt  contracted  by  the  trustees  for  repairs  is  a  proper 
eharge  against  the  trust  estate^  which  may  be  subjected  to  its  payment 
nader  a  mechanic's  lien:  CkuUham  v.  Bowlnndf  92  N.  C.  340. 

In  addition  to  what  has  already  been  incidentally  said,  it  may  be  stated  as 
weH-established  doctrine  universally  applied,  that  a  trustee  has  a  right  to 
make  advances  or  necessary  repairs  or  improvements  for  the  benefit  of  the 
trust  estate  against  which  he  has  a  lien  for  reimbursement  of  such  advances, 
or  costs  and  expenses,  which  he  may  enforce  before  he  can  be  compelled  to 
enrrender  the  estate,  unless  prohibited  either  expressly  or  by  necessnry  im- 
plication from  incurring  such  expenses  by  the  terms  of  the  instrument  creat- 
ing the  trust:  DiMtrnM  ▼.  Cmnift  65  Ala.  681;  Jonei  ▼.  Dawfon^  19  Ala. 
672;  Smilk  v.  If  otter,  49  Iowa,  293;  Murray  ▼.  De  RoUenJutm,  6  Johns.  Ch. 
B2;  Feam  ▼.  Mayers  63  Miss.  458;  Norton  ▼.  Phelf,  54  Miss.  467;  Fcriy 
r.  LaSbU,  27  N.  J.  Eq.  146;  Bradbury  ▼.  Birehmort,  117  Mass.  569;  WUUam9 
▼.  SnUtK  10  R.  L  280;  Mycn  ▼.  Myer$,  2  McCord  Ch.  214;  16  Am.  Dec.  618. 
Bocfa  lion  will  pass  to  the  trustee's  assignee  in  insolvency  as  individual  assets: 
MamtOx  T.  PurcOk  46  Ohio  Sk  103;  15  Am.  St.  Rep.  56Z  In  A»kew  ▼. 
Myndtt  64  Ala.  8I9  it  is  said:  **  The  execution  of  the  trust  may  have  com- 
pelled him  to  incur  expenses,  or  have  required  the  employment  of  third  per- 
sons whose  services  beoamo  beneficial  to  the  trust  estate.  Until  ho  was 
rsimlnursed  ineli  expenses^  and  the  claims  for  compensation  of  those  employed 
by  hia  were  satisfied,  he  could  not  be  compelled  to  surrender  the  estate.  If 
ho  had  received  funds^  or  was  in  default  to  a  sum  equal  to  such  expenses,  he 
ooold  bo  compelled  to  surrender,  because  he  could  retain,  and  was  supposed 
to  retain,  the  funds  for  his  indemnity,  or  if  in  default,  from  that  default  he 
should  satisfy  the  daims  of  those  employed  by  him  for  which  he  was  per- 
■onally  babla. 

Trustees  invested  with  general  powers  of  control  and  management  are  not 
bonnd  to  strict  limitations;  they  are  Justified  in  making  ordinary  repairs  and 
improvements  and  insuring  the  property,  and  are  allowed  to  hold  the  estate 
nntil  reimbursed;  nor  does  the  right  of  reimbursement  depend  upon  the 
knowledge  or  consent  of  the  cetUd  que  iru$i:  Woodard  v.  WrigfU,  82  CaL 
202;  or  of  his  oo-trastees:  MiUer  ▼.  BeverUyM,  4  Hen.  ft  M.  415. 

The  right  of  a  trustee  to  be  reimbursed  out  of  the  trust  estate  covers  not 
only  payments  actually  made  by  him,  but  also  his  liability  to  pay,  end  by 
virtue  of  his  right  he  may  reeort  to  the  trust  fund,  in  the  first  instance,  for 
neceesary  ozpensee;  /n  re  BlundeU,  57  I*  J.  Ch.  D.  780.  However,  snch 
right  to  be  indemnified  is  strictly  limited  to  the  trust  fund:  In  re  WincheUea, 
Lb  &  39  Ch.  D.    168;  58  L.  J.  Ch.  D.  2a    The  trustee  is  entitled  to  be 


ramDuiMX  oB^y  radi  isponditiira  m  ftn  tuBOBunry,  or  t&iposed  upcA 
hlin  by  tb«  initniineDt  onatmg  the  tract:  Trtny  ▼.  O'ravDd  1?.  ff.  t^.«  84  Ha 
tlO;  or  ciioh  «b  would  be  MuetionBd  by  tho  eoait  ft  tho  qveitian  were  rab- 
uitted  to  it  in  the  ftrtt  inataaoo.  Ai  money  advMnced  to  bay  in  an  otrtetand* 
ing  title  for  tbe  benefit  of  the  trast  estate:  King  ▼.  Vushmafit  41  CI.  SI ;  or 
to  mnoTO  any  enoambranoe:  Fretftum  ▼.  ThrnipHnM^  1  Strob.  "Eq.  5S;  as  Bimple 
debte:  CarpaOof^M  Appeal,  2  Onsst  t)as.  S81;  ezeentions  against  the  trail 
aetata:  ffarrSmm  t.  Modt,  16  AUl  016;  board  and  ednoation  of  the  ceitai^qm 
ktrifc*  Bardif  t.  Park,  28  <9Nl  866;  neoeaaary  ezpenaes  for  legal  adrice  or 
ofRinael  feea  in  oondncting  litigation  for  the  benefit  of  the  trast:  MMhtrntyS 
AppetO,  46  Pfti  8t  847;  fftten's  Appeal,  41  Pa.  St.  M;  Wmkamf.  BmUh,  fb 
KLW;  Temk  r.  Mmdt,tyt,lh  and  in  all  other  proper 
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Oatalani  v.  Gatalanl 

flrAnm  ov  FliAinM.— Wbdui  a  Wmaan  about  vo  ib  MAwniw>  h  I«* 
nroBD  so  GoiTTST  her  property  to  the  •wife  of  a  hrother  of  her  intended 
taabaad,  1>7  the  agreement  of  the  grantee  and  the  repreeentationa  of  the 
InlMded  famlbaiid  that  aa  soon  as  the  marriage  took  plaoe  she  would 
wm&Bwtjihm  pnytyta'the  gvaoler,  and  where  the  relatione  off  the  par- 
ftiei  to  the  dead  fpeie^  heSore  it  wae  made,  of  a  vary  mtimate  and  fidaci* 
ary  eharaeter,  the  agreement  to  reoonrey  will  not  be  regarded  «e  witbia 
flie  statute  of  frauds^  and  will  be  speeificaUy  enforced.  Where  it  wonld 
aa  fraud  to  allow  a  grantee  to  rely  apon  his  deed  absolute  on  its 
panl  sfvidflBoe  miti  be  vdm^ted  to  -prove  tbe  fseta  establishing  a 


IF.  t.  WWb  mmiG.L.  WaM$,  Ibrtfae  appellants. 
W.  W.  Herod  and  W.  P.  Hered,  tor  tbe  appellee. 

Ommj  J.  TUb  «ofli6B  wm  brouglit  by  the  appellee  against 
Mary  Oatalaai  and  Vioc3i  Catalan!,  appellants.  The  com- 
^«int  is  in  two  paragraphs.  The  first  paragraph  seeks  to  re- 
cover  tspo  tboasand  dollars,  the  purchase-money  for  certain 
seal  aetata  oonTsyed  by  the  appellee  to  the  appellant  Mary 
CSatalani.  The  second  paragraph  seeks  a  reconveyance  of 
dortaio  real  estate  sitoate  m  Marion  County,  and  conveyed  by 
appellee  to  the  appellant  Mary  Catalan!.  The  appellants  de- 
marred  to<oadh  paragraph  of  the  complaint,  which  demurrer 
was  ovormledi  and  exceptions  ivserved.  Issues  were  joined 
and  a  trial  had,  apesatting  in  a  finding  and  judgment  in  favor 
of  Ae  appellee  for  the  recovery  of  the  real  estate. 

7t 
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Appellants  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled,  and  exceptions  reserved. 

Errors  are  assigned  on  the  rulings  of  the  court  in  overruling 
the  demurrer  to  the  complaint,  and  in  overruling  the  motion 
for  a  new  triaL 

The  principal  question  is  presented  hy  the  ruling  of  the 
court  in  overruling  the  demurrer  to  the  second  paragraph  of 
the  complaint.  The  second  paragraph  of  the  complaint  is,  in 
substance,  as  follows:  It  is  alleged  that  on  the  second  day  of 
Julj,  1886,  the  appellee  was  the  widow  of  one  Michael  Pan- 
tone;  that  upon  the  death  of  her  husband  there  descended  to 
her,  as  such  widow,  certain  real  estate,  which  is  described; 
that  on  said  second  daj  of  Julj,  1886,  she  contemplated  mar- 
riage with  one  Frank  Catalani,  and  that  in  order  to  relieve 
said  real  estate  from  the  operation  of  the  statute  prohibiting 
her  from  selling,  conveying,  mortgaging,  or  encumbering 
the  same  in  any  way  during  her  second  marriage,  it  was 
agreed  between  said  appellant  Mary  Catalani  and  appellee 
that  the  appellee  should  convey  said  real  estate  to  said  Mary 
Catalani,  to  be  held  by  said  Mary  for  the  use  and  benefit  of 
the  appellee  until  the  appellee  should  consummate  her  said 
contemplated  marriage  by  having  the  marriage  ceremony 
with  the  said  Frank  Catalani  performed  in  due  form  of  law, 
and  upon  said  marriage  taking  place,  the  said  Mary  Catalani 
and  her  husband,  said  Nicoli  Catalani,  who  also  assented  to 
said  arrangement,  agreed  to  reconvey  said  real  estate  back  to 
and  vest  the  title  to  the  same  in  the  appellee;  that  the  present 
husband  of  the  appellee,  said  Frank  Catalani,  is  a  brother  of 
the  said  Nicoli  Catalani,  and  said  Frank  had  lived  in  the 
family  of  the  said  Mary  and  Nicoli  as  a  member  thereof^  and 
that  the  relations  of  the  said  appellee  and  the  appellants  and 
said  Frank  Catalani  were,  at  and  before  the  time  of  said  con- 
veyance, of  a  very  intimate  and  confidential  character,  and 
the  appellee  was  induced  by  her  present  husband  and  the 
appellants  to  believe  that  she  could  safely  vest  the  title  to  the 
said  real  estate  in  said  Mary  Catalani,  and  that  she  would,  in 
good  faith,  hold  said  title  for  and  reconvey  the  same  back  to 
her  as  soon  as  she  and  said  Frank  were  married;  that  she  in 
good  faith  relied  upon  the  integrity  and  good  faith  of  said 
Mary,  and  conveyed  said  real  estate  to  her  as  aforesaid;  that 
within  a  few  days  after  said  convej'ance  the  appellee  was  duly 
and  legally  married  to  said  Frank  Catalani,  and  after  her  said 
marriage  she  requested  said  Mary  to  reconvey  said  real  estate 
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to  her  bj  quitclaim  deed,  as  she  had  solemnly  agreed  to  do; 
but  said  Mary,  intending  to  cheat  and  defraud  this  appellee 
out  of  said  real  estate,  and  to  hold  the  same  for  her  own  use 
and  benefit,  absolutely  refused  to  convey  the  same  to  her;  and 
though  often  requested  so  to  do,  still  refuses  to  reconvey  the 
flame.    Prayer  for  reconveyance,  etc. 

It  is  contended  by  counsel  for  appellants  that  the  convey- 
ance  is  a  valid  one,  and  that  the  paragraph  of  complaint  seeks 
to  show  by  parol  that  a  deed,  absolute  upon  its  face,  was 
made  upon  the  agreement  of  the  grantee  to  hold  the  land  in 
trust,  and  reconvey  it  to  the  grantor  at  a  future  time  upon 
the  happening  of  a  contingency,  and  that  this  cannot  be  done; 
that  such  an  agreement  is  within  the  statute  of  frauds,  and 
cannot  be  proven  by  paroL 

By  the  demurrer,  the  appellants  admit  the  facts  alleged  in 
this  paragraph,  which  show  that  the  appellant  Mary  received 
the  conveyance  and  title  to  the  land  without  any  considera- 
tion whatever;  that  by  virtue  of  the  intimate  and  confidential 
relations  existing  between  the  parties  the  appellants  were  en- 
abled to  induce,  and  did  by  their  promises  induce,  the  appel- 
lee to  rely  upon  their  good  faith  and  honesty  and  convey  the 
land  to  said  Mary  upon  an  agreement  that  she  would  reconvey 
the  same  upon  her  marriage;  and  that  she  now,  with  the  in- 
tent to  cheat  and  defraud  the  appellee  out  of  the  land,  and 
retain  the  same  for  her  own  use,  refuses  to  reconvey  the  same 
as  she  agreed.  If,  under  these  circumstances,  the  appellee 
was  prevented  by  the  statute  of  frauds  from  recovering  the 
land,  the  statute  would  operate  to  enable,  and  be  the  means  of 
enabling,  the  appellant  Mary  to  perpetrate  a  fraud  upon  the 
appellee;  and  it  has  been  repeatedly  held  that  this  is  not  the 
purpose  of  the  statute  of  frauds,  and  that  the  statute  will  not 
be  permitted  to  aid  in  the  perpetration  of  a  fraud.  Thus  in 
the  case  of  Tinkler  v.  SwaynUy  71  Ind.  662,  it  was  said  by  the 
court:  '^  It  has  often  been  held  that  the  statute  of  frauds  shall 
not  be  made  an  instrument  of  fraud." 

Daviei  v.  Ottyf  35  Beav.  208,  is  a  case  where  the  plaintiff's 
wife  deserted  him,  in  1844,  and  left  with  her  paramour.  In 
1854,  the  plaintiff,  not  having  heard  of  his  wife  since  her  de- 
parture, believed  her  to  be  dead,  and  married  a  second  wife. 
In  1860,  plaintiff  was  informed  that  his  first  wife  was  still 
living,  and  fearing  prosecution  for  bigamy,  he  made  an  ar- 
rangement with  the  defendant  that  the  plaintiff  should  trans- 
fer his  land  to  the  defendant,  which  he  did,  the  defendant  to 
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hold  the  satne  nntti  after  he  was  through  with  Ub  dJiTicBltf, 
and  then  to  reeonvej  the  satne.  Plaintifi*  aftenvardfi  learned 
that  the  prosecuthyn  for  bigamj  was  barred  by  limitatkin,  and 
called  upon  the  defendant  to  reeonvej  the  land  to  him,  and 
the  defendant  refnued,  and  daiwad  the  land  as  hk  own.  It 
was  held  that  the  statute  of  frauds  did  not  applf,  and  that 
the  plaintiff  was  entitled  to  reeoTer.  The  court,  in  that  cBse, 
after  stating  the  fact?,  say:  **  This  being  so,  [  am  of  opinion 
that '  it  is  not  honest  to  keep  the  land.'  If  bo,  this  is  a  easQ 
in  which,  in  my  opinion,  the  statute  of  frauds  does  not  apply." 

In  DarrvBckroedEr  v.  Tkias,  61  Mo.  100,  it  is  held  that  wbem 
one  acquires  title  to  land  by  fraud,  end  by  fraud  induoea  tba 
owner  to  conTey  tx>  him  or  acknowledge  his  title,  a  oonrt  of 
equity  will  declare  him  a  trustee  for  the  owner,  and  that  he 
cannot,  in  such  cave,  intokv  the  statute  of  frands  and  claim 
that  agreements  by  which  the  title  was  obtained  were  'verbal, 
and  therefore  void  tinder  the  statnte  of  fraads,  and  that  tfae 
statute  of  frauds  was  nerer  intendod  for  the  proteotion  of  fraad« 
While  this  decision  probably  goes  too  far,  yet  we  cite  it  .aa 
showing  that  some  courts  90  farther  in  tiie  adndsBian  laf  paoroi 
evidence  than  it  is  necessary  to  do  in  tbia  caae  in  order  to 
sustain  the  complaint. 

In  1  Perry  on  Trusts,  seetion  226,  it  is  said:  ^'The  ataUile 
of  frauds  is  no  obstacle  in  the  way  of  pnoof  of  te  actaal  :or 
constructive  fraud  in  the  sale  of  property.  Painl  evidenoe  ia 
admiesible  to  establish  a  trast,  er?on  against  a  deed  Abaolute  an 
its  face,  if  it  would  be  a  fraud  to  aet  up  ti)e  form  of  tte  deed 
as  conclusive."  It  is  further  'said :  *'  Bui  wbeiB  a  eonvieyaneo 
in  trust  is  made  voluntarily,  without  solicitation  or  undue  in- 
fluence, a  mere  promise  to  iM^d  in  trust  is  within  the  atal- 
irte.'* 

But  the  facts  alleged  in  this  oaise  show  Apt  the  parties 
'bore  a  peculiar  and  confidential  relation  to  each  other,  and 
that  the  appellee  was  volicited,  prevailed  upon,  inftueneed, 
and  induced  by  the  appellants  to  make  the  oonveyanoe,  and 
it  would  operate  as  a  fraud  to  permit  the  form  of  the  deed  to 
be  set  xrp  as  a  defense  to  the  action. 

This  court  has  recognized  this  Bame  tdoctrine  in  a  numiwrr 
of  cases.  In  Ooz  v.  j4m«T»iann,  76  Ind.  2iO,  numerous  author- 
ities are  cited  and  quoted  from  recognizing  the  doetiine  tUttt 
where  it  would  operate  as  a  fraud  to  alkmr  the  grantee  to  rely 
upon  his  deed,  absolute  upon  its  face,  parol  ervideaee  will  iie 
admitted  to  prove  tlie  facto  -establiebing  a  iraaL    Ako  in  the 
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of  Teague  y.  FowUr^  56  Ind.  569;  Jnchcm  y,  lfytr%  120 
Ind.  604;  McDonald  ▼.  McDonald,  24  Ind.  68. 

We  are  of  the  opinioQ  that  the  second  paragraph  stated  a 
good  canoe  of  aotioDy  and  that  the  demurrer  thereto  was  prop- 
•rlj  OTerraled. 

The  question  presented  by  the  overruling  of  the  motion 
far  a  new  trial  is  aa  to  the  sufficiency  of  the  evidence!  and 
presents  substantisllj  the  same  question  as  the  one  presented 
by  the  denmrretr  to  the  complaint.  The  evidence  supports 
the  finding. 

Thare  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Sbatutb  of  Fbauds  —  Tbustb.  —  A  gn&tae*«  ▼loUtton  of  «  promlte  to 
racouToy  ii  comtmctively  fraudalent,  and  givea  rne  to  a  construotive  trust, 
which  may  be  established  by  parol,  if  he  obtains  an  absolute  deed  without 
eonaideration,  by  means  of  a  parol  promise  to  reconvey  to  the  grantor,  to 
whom  he  stands  in  a  confidential  relation,  even  if  there  be  no  intention  at 
liM  time  aot  to  perform  the  promiset  Bruou  ▼•  Brimm,  7S  CSaL  585;  7  Am. 
8t  Bep.  189;  compare  Clark  ▼.  Hane^  62  Tex.  511;  50  Am.  Rep.  53d. 
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ISMTBAHGB.  —  PouciB  OfT  ImvKANCS  ABJB  TO  VM  CoHSTRVBD  with  reference 
to  the  intantiona  of  the  parties^  to  bo  asoertamed  from  the  termo  and 
cooditiona  placed  therein. 

InURANGS  —  CONSTRUINO  GONDrriONS  AGAXMBT  BlOOUINa  VACANT  AVD  Un- 

oocuFiXD.  —  In  construing  a  condition  in  an  insurance  policy  against 
▼acancy  or  nnoccvpancy,  the  courts  will  look  to  the  subject-matter  of 
the  contract.  The  oceapaney  of  a  dwelling,  of  a  mill,  or  of  a  barn,  is 
each  eesentially  different  in  its  scope  and  character,  and  the  oonatruotion 
most  be  with  reference  thereto. 
ImmAVcs.  —  Coiit>rnoN  AOAiNaEr  Owkllino  Bbcomino  Vacant  and  Un- 
occoraD  is  broken  if  the  former  tenant  moved  out  fiye  days  before  the 
fire,  thoai^  the  building  had  been  leaoed  to  aaotiier,  who  had  made  some 
repairs,  and  left  some  planea  in  the  honse^  had  hanlded  some  hay,  and 
pot  it  in  a  stablo-lofti  and  baried  some  potatoes  on  the  premises^  and  in- 
tended to  move  in  on  the  following  day. 

H.  H,  Boudinot,  W.  Eggle$ion,  and  E.  Reedy  for  the  appellant. 

C.  F.  McNuii,  J.  0.  McNuti,  and  F.  A.  McNuii,  for  the  ap- 
pellee. 

Berkshire,  C.  J.    This  was  an  action  brought  by  the  ap- 
pellant to  review  a  judgment  obtained  by  the  appellee  against 
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the  appellant  in  an  action  upon  an  ineurance  policy  iseued  bj 
the  appellant  to  the  appellee,  the  said  judgment  having  been 
obtniried  in  the  said  Vigo  circuit  court. 

Tlie  complaint  rests  upon  the  .first  branch  of  section  616, 
Revised  Statutes  of  1881.  The  court  below  sustained  a  de- 
murrer to  the  complaint,  and  the  appellant  elected  to  abide 
ly  the  ruling  upon  the  demurrer,  and  judgment  having  been 
given  for  the  appellee,  this  appeal  is  prosecuted. 

The  errors  of  law  stated  in  the  complaint  are:  1.  The  court 
erred  in  its  conclusions  of  law  upon  the  facts  found  and  stated 
in  its  special  finding;  2.  The  court  erred  in  overruling  the 
plaintiff's  motion  to  modify  said  special  finding;  3.  The  court 
erred  in  overruling  the  motion  for  a  new  trial. 

The  first  alleged  error  involves  substantially  the  same 
questions  as  the  third,  and  as  the  third  presents  the  questions 
more  clearly  and  satisfactorily,  we  do  not  care  to  consider  the 
first 

It  does  not  become  necessary  to  consider  the  second  alleged 
error.     But  see  Levy  v.  Chittenden^  120  Ind.  37. 

The  policy  sued  upon  in  the  original  action  contained  the 
following  conditions:  *'0r  if  the  assured,  without  written  per- 
mission hereon,  shall  now  have  or  hereafter  make  or  procure 
any  other  contract  of  insurance,  whether  valid  or  not,  or  if  the 
above-mentioned  buildings  be  or  become  vacant  or  unoccupied, 
or  be  used  for  any  other  purpose  than  is  mentioned  in  said  ap- 
plication, without  consent  indorsed  hereon,  or  if  the  property 
shall  hereafter  become  mortgaged  or  encumbered,  or  upon  the 
commencement  of  foreclosure  proceedings,  or  in  case  any 
change  shall  take  place  in  the  title  or  possession  (except  by 
succession  by  reason  of  the  death  of  the  assured)  of  the  prop- 
erty herein  named,  or  if  the  assured  shall  not  be  the  sole  and 
unconditional  owner  in  fee  of  said  property,  jr  if  the  policy 
shall  be  assigned,  or  if  the  risk  shall  be  increased  in  any  man- 
ner, except  by  the  erection  of  ordinary  out-buildings,  without 
consent  indorsed  hereon,  then  in  each  and  every  one  of  the 
above  cases  this  policy  shall  be  null  and  void.'' 

The  foregoing  conditions  are  such  as  the  parties  have  a  right 
to  place  in  their  contract,  and  as  they  form  a  part  of  the  con- 
tract, the  courts  cannot  disregard  them.  It  is  the  duty  of  the 
courts  to  recognize  and  enforce  the  contracts  of  parties,  when 
valid  and  binding,  according  to  the  terms  and  conditions 
thereof  as  expressed  therein. 

The  portion  of  the  policy  which  we  have  above  set  out  is 
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plain  and  easilj  understood.  Policies  of  insurance,  like  all 
other  contracts,  are  to  be  construed  with  reference  to  the  in* 
tention  of  the  parties,  to  be  ascertained  from  the  terms  and 
conditions  placed  therein:  Barton  v.  Home  Ins.  Co.^  42  Mo.  166; 
97  Am.  Dec.  829;  Siram  v.  Imperial  Fire  Ins.  Co.,  94  Mo.  182; 
4  Am.  8t  Rep.  868;  Eipley  v.  jEtna  Ins.  Co.,  80  N.  Y.  186;  86 
Am.  Dec  862;  Wetls,  Fargo,  &  Co.  v.  Pacific  Ins.  Co,,  44  Cal. 
897;  Home  Ins.  Co.  v.  Owathmey,  82  Va.  928. 

With  this  most  important  rule  as  our  guide  when  we  read 
and  consider  the  policy  here  under  consideration,  we  must 
reach  the  conclusion  that  for  a  breach  of  any  one  of  the  con* 
ditions  above  named,  on  the  part  of  the  assured,  the  insurer 
was,  because  thereof^  to  be  absolved  from  all  liability  on  ac- 
count of  the  policy,  unless  its  consent  to  such  breach  of  condi- 
tion should  be  obtained  in  advance  thereof. 

There  is  no  contention  that  the  appellant,  by  indorsement 
on  the  policy,  or  otherwise,  ever  gave  its  consent  that  the 
building  insured  should  become  or  stand  vacant. 

This  leaves  but  one  further  question  for  our  consideration: 
Had  the  building  become  vacant  before  it  was  burned? 

If  the  evidence  establishes  the  affirmative  of  this  proposi- 
tion beyond  controversy,  then  the  court  erred  in  overruling 
the  motion  made  in  the  original  action  for  a  new  trial,  and 
erred  in  overruling  the  demurrer  to  the  complaint  in  the  pres* 
ent  action. 

In  our  opinion,  the  court  erred  in  both  of  its  rulings.  The 
complaint  charges  that  the  building  was  destroyed  by  fire  on 
the  thirty-first  day  of  October,  1886,  and  the  special  finding 
states  that  the  tenant  who  had  occupied  the  building  moved 
out  on  the  twenty-sixth  day  of  October,  1886,  and  that  the  fire 
occurred  on  the  thirty-first  day  of  the  same  month. 

The  undispt^ted  evidence  is,  that  the  tenant  moved  out  on 
the  twenty-sixth  day  of  March,  1886,  and  that  the  fire  occurred 
on  the  thirty-first  day  of  said  month. 

We  have  concluded  to  set  out  the  evidence  as  we  find  it  in 
the  bill  of  exceptions,  with  reference  to  the  occupancy  of  the 
building. . 

The  appellee  testified:  '^At  the  time  the  building  was  in- 
sured it  was  occupied  by  myself,  and  afterwards  by  my  aunt 
She  moved  out  of  the  house  on  the  twenty-sixth  day  of  March, 
1886,  and  took  everything  out  of  it  Prior  to  her  removal 
from  the  house  I  had  rented  it  to  Crabb  and  McClintock. 
After  she  moved  out  they  made  some  repairs  on  the  house. 
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and  when  tliey  finifihed  repairing  they  hft  two  or  three  planes 
in  the  house.  On  the  30th  or  Slsi  of  March  the  said  Crabh 
and  McClintoek  hauled  Bome  hay  and  put  it  in  the  8tablo-]o& 
on  the  premisee,  and  intended  to  mo^  in  on  the  first  day  of 
April,  1886.  On  the  night  of  the  thirty-first  day  of  M^h, 
1886«  the  house  was  totally  destroyed  by  fire.  At  the  tima  it 
burned,  the  only  articles  in  it  were  the  planes  left  tiiere  by 
Crabb  and  McClintoek  after  they  had  finished  the  repair^ 
ing." 

Mrs.  Kyle  testified:  *'  I  am  the  aunt  of  the  jdaintift  I 
moved  out  of  the  house  which  was  burned  down,  for  the  por- 
pose  of  letting  the  new  renters  in,  —  Crabb  and  McClintoek* 
There  was  some  hay  in  the  stable  and  some  potatoes  buried 
in  the  ground  near  the  house  by  Crabb  and  McClintoek.  The 
house  was  a  frame  house.  Crabb  and  McClintoek  lired  about 
one  and  a  quarter  miles  from  the  house" 

John  Crabb  testified:  "I  and  Mr.  McClintoek,  prior  to 
March  26,  1886,  rented  the  house  belonging  to  Mr.  Kyle, 
which  was  burned  down  on  the  thirty-first  day  of  March,  1886. 
After  we  rented  it  Mrs.  Kyle  moved  out,  on  the  twentyndxth 
day  of  March,  1886,  and  took  all  of  her  things  out  of  the 
house.  After  she  moved  out  wo  made  some  repairs  on  thai 
house,  and  intended  to  move  into  the  house  on  the  first  day  of 
April|  1886.  We  had  moved  some  of  our  things  on  the  prem- 
ises. I  put  some  hay  in  the  stable-loft  After  we  got  dona 
rewiring  we  left  a  plane  or  two  in  the  stable.  They  were  the 
only  property  we  had  th^e  at  the  time  the  house  burned 
down.  No  one.  was  living  in  the  house  Yvben  it  burned  down. 
It  was  unoccupied  by  any  one."         • 

Henry  McClintoek  testified:  ^'  I  and  Mr.  Crabb  rented  tba 
house  that  was  burned  down,  of  Mr.  Kyle,  the  fdaintiff.  At 
the  time  we  rented  it,  his  aunt,  Margaret  Kyle,  was  liring  in 
it.  On  the  twenty-sixth  day  of  March,  1886,  she  moved  out 
and  took  all  of  her  things  out  After  she  moved  out  we  made 
some  repairs  on  the  house,  and  when  we  finished  repairing  we 
left  a  few  planes  in  said  hous&  On  or  about  the  thirtieth 
day  of  March,  1886,  we  hauled  some  hay  and  put  it  in  the 
Stable-loft.  At  the  time  the  house  burned  down  it  was  unoc- 
cupied by  any  one.  The  planes  were  all  the  property  that 
was  in  it  We  intended  to  move  in  the  next  day  after  the 
fire  occurred." 

We  have  examined  the  authorities  to  which  eonnsel  fbr  the 
appellee  in  their  brief  call  our  attention,  and  other  authorities 
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which  wf  har0  b«tn  iibLd  to  £x&d  in  the  sazoe  Udo,  but  thiak 
they  do  not  support  the  rulings  of  the  court  to  which  •we  have 
called  attention. 

A«  otro^g  a  oasa  as  we  have  been  able  to  find  in  support  of 
the  oonteotion  4d  the  appellee  is  the  ease  of  Eddy  t.  Hawkeys 
/fia.  Co.,  70  lova,  472;  £9  Am.  Rep.  444.  The  ^yllalm  to  that 
M0e  is  aa  ioUowa:  ^*  A  tenant  mored  ont  of  an  insored  dwell- 
ing on  Tuesday^  and  on  Wednesday  maroing  tba  owner  took 
possession,  and  with  his  servants,  began  .cleaning  it,  and 
thay  were  continuoaBly  engaged  during  the  working-houvs  of 
aacli  day  in  cleaning,  and  moving  ^ods  into  the  bo«se«  until 
Friday  evening,  intending  that  the  family  should  be  fully 
domiciled  tbeie  on  Saturday;  but  on  Friday  night  the  house 
waa  burned.    Held,  that  the  bouse  was  not  vacant." 

The  fisetSf  aa  atated  by  tbe  learned  judge  who  delivered  the 
iipinioo  ef  the  oourt,  are  aa  iollows:  *'  The  house  bad  bean 
lemporarily  occupied  by  a  tenant,  who  jremoved  therefrom  on 
Tneaday.  Tbe  fire  occurred  on  tbe  following  Friday  night 
The  plaintiff  was  residing  in  another  house,  no  another  part 
•f  the  Imtid;  and  on  Ae  next  morning  after  the  tenant  moved 
cut  of  tba  faooae  which  waa  burned,  tbe  plaintiff  took  possee- 
aion  of  it,  and  bis  employees  oleaned  tbe  bouae  and  prepared 
to  move  in.  They  were  i^onstantiLy  engaged  evexy  day  in 
ftkaiiing  the  bousey  and  in  moving  in  household  gooda,  until 
JPiiday  evening.  By  that  time  there  ware  carpets^  and  bed- 
eBfig  and  bedataads,  oans  of  fruit,  cbaira,  pictures,  mirror,  and 
a  atova,  aad  clothing,  a  table,  aud  dishes,  in  the  house,  and 
the  family  ware  avpeoted  to  be  there  to  remain,  on  Saturday. 
The  fiirai  staofc  was  there,  and  tbe  plaintiff,  or  his  employees, 
were  in  and  about  the  house  every  day  from  six  o'clock  in  the 
mownmg  anAil  soYon  er  eight  o'clock  itn  tbe  evening.  The 
pfeparalioA  for  oeoopying  the  bouse  waa  continuous  during 
ail  tbe  working^Mucs  of  each  day."  The  court  could  very 
well  hold,  as  it  did,  from  these  facts,  that  the  building  waa 
not  Tacaai  when  horned* 

Bat  wo  hereafkar  cite  a  later  case  from  tbe  same  court, 
where  tbe  faots  were  not  so  favorable  to  the  insurance  com- 
pany MB  the  ease  be&re  ua»  in  which  it  was  held  that  tbe 
policy  ooold  not  be  enforced^ 

Alost  of  tbe  cases  to  which  counsel  call  our  attention,  if  the 
boildings  inanred  were  dwelliogSi  were  where  there  was  a 
parmaneat  oosapaooy  aad  a  temporary  absence  of  the  tenant 
at  the  time  of  the  fire;  and  if  miUa  or  manufiaetoriea,  where 

▲M.  ST.  Kkf..  Voi.  xix— • 
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there  was  but  a  temporary  suspension  of  business  at  the  time 
of  the  fire. 

In  construing  a  condition  in  an  insurance  policy  against 
vacancy  or  non-occupancy,  the  courts  will  look  to  the  subject- 
matter  of  the  contract:  Whitney  v.  Black  River  Ins.  Co.j  72 
N.  Y.  117;  28  Am.  Rep.  116;  American  Fire  Ins.  Co.  ▼. 
Brighton  Cotton  Mfg.  Co.^  125  HI.  131;  Georgia  Home  Ine.  Co. 
Y.  Kinnierj  28  Qratt.  88;  Sonnebom  v.  Insurance  Co.^  44  N.  J. 
L.  220;  43  Am.  Rep.  365. 

The  occupancy  of  a  dwelling,  of  a  mill,  of  a  bam,  is  each 
essentially  different  in  its  scope  and  character,  and  the  con- 
struction  must  have  reference  thereto:  Sonnebom  v.  Insurance 
Co.,  44  N.  J.  L.  220;  43  Am.  Rep.  365;  KimbaU  v.  Monarch 
Ins.  Co.f  70  Iowa,  513.  The  house  covered  by  the  policy  here 
under  consideration  was  a  dwelling.  It  became  entirely  vacant 
on  the  twenty-sixth  day  of  March,  1886,  and  remained  so 
until  its  destruction  by  fire  on  the  thirty-first  day  of  March. 
The  prospective  tenants  made  some  repairs  on  the  building 
after  Mrs.  Eyie  vacated  it,  but  the  nature  and  character 
thereof  do  not  appear,  nor  the  length  of  time  they  were  engaged 
thereat.  It  appears  that  the  repairs  were  completed  about 
the  30th  of  March,  and  on  that  day  the  prospective  occupants 
moved  some  hay  to  the  loft  of  the  stable  on  the  premises,  and 
then  or  before  buried  some  potatoes  on  the  premises,  but  all 
of  the  witnesses  state  that  the  building  was  unoccupied  when 
burned,  and  had  not  been  occupied  after  Mrs.  Kyle  moved 
out,  and  that  the  only  things  left  in  it  at  any  time  after  her 
removal  were  a  couple  of  carpenter's  planes  left  there  by  Crabb 
and  McClintock  during  the  time  they  were  making  the  repairs 
and  thereafter. 

The  contract,  in  all  of  its  parts,  was  one  that  the  parties 
were  competent  to  make,  and  which  they  had  a  perfect  right 
to  enter  into,  and  hence  they  are  bound  by  all  of  its  terms 
and  conditions. 

From  the  time  the  building  became  vacant  until  its  de- 
struction the  risk  which  the  appellant  had  assumed  was  in- 
creased because  of  the  vacancy,  and  it  was  an  increase  of 
risk  which  the  appellant  had  guarded  against  by  its  contract 
It  would  be  folly  to  contend  that  the  building  would  have 
been  consumed  notwithstanding  the  vacancy.  Most  certainly 
the  care  and  vigilance  that  would  have  accompanied  the  oc- 
cupation of  the  property,  for  its  protection  and  preservation, 
was  lessened  because  of  the  vacancy. 
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In  the  light  of  all  of  the  aathorities,  the  facts  which  the 
record  discloses  establish  beyond  questioa  that  the  property 
was  ''vacant  or  unoccupied"  from  the  26th  of  March,  1886, 
until  it  was  consumed  by  fire,  on  the  31st  of  that  month. 

In  ^tna  Ins.  Co.  v.  Meyers^  63  Ind.  238,  the  condition  in 
the  policy  and  the  circumstances  of  the  case  and  those  in  the 
present  case  do  not  materially  differ.  The  following  is  the 
condition  in  the  policy  in  that  case:  ''  It  is  hereby  agreed  and 
declared  to  be  the  true  intent  and  meaning  of  the  parties 
hereto,  that  in  case  the  above-mentioned  building  shall  at 
any  time  after  the  making  and  during  the  continuance  of  this 
insurance  become  unoccupied, ....  unless  herein  otherwise 
specially  provided  for,  or  hereafter  agreed  by  the  company,  in 
writing  added  or  indorsed  on  this  policy,  then  and  from 
thenceforth,  so  long  as  the  same  shall  be  so  unoccupied,  •  •  •  • 
these  presents  shall  cease  and  be  of  no  force  or  effect." 

We  copy  the  following  from  the  opinion:  '*It  appeared  by 
the  evidence  that  the  house  was  occupied  by  tenants  when  it 
was  insured;  that  the  tenants  failed  to  pay  rent  when  due, 
and  the  landlord  took  steps  to  remove  them.  Myers,  the 
cwner,  testified:  'No  one  lived  in  the  house  at  the  time  of  the 
fire.  The  tenants  left  on  Friday  or  Saturday.  The  building 
was  burned  the  next  Tuesday.  The  building  was  used  as  a 
tenant-house.  It  was  a  double  tenement,  usually  occupied 
by  two  families.  I  put  the  tenants  out  because  they  would 
not  pay  rent.  I  had  engaged  it  to  S.  C.  Carney  as  soon  as  I 
could  get  them  out  and  have  the  building  repaired.  A  little 
plastering  and  whitewashing  was  all  that  was  needed.  Car- 
ney was  living  in  my  house  across  the  street,  and  was  to  g4 
into  it  for  a  year,  as  soon  as  I  could  get  the  tenants  out,  and 
get  Fred  Myers  to  fix  the  house.  The  tenant  was  to  move 
in  as  soon  as  it  was  repaired.'  In  the  case  at  bar,  the  boute 
was  unoccupied  at  the  time  it  was  burned;  it  had  been  un- 
occupied for  about  four  days;  some  of  the  witnesses  make  the 
time  longer;  and  no  definite  time  when  it  was  to  be  occupied 
was  fixed.  It  was  to  be  occupied  as  soon  as  it  should  be  re- 
paired by  Fred  Myers As  a  mater  of  fact,  as  we  have 

said,  the  house  was  unoccupied  when  it  was  burned.  By  its 
terms,  the  company  was  not  liable  on  the  policy  sued  upon. 
The  policy  was  a  contract.  What  reason  appears  for  giving 
it  an  operation  by  construction  different  from  that  which  its 
terms  require?  It  seems  to  us  that  the  literal  meaning  ex- 
presses just  what  the  parties  intended.     Here  a  tenant-house 
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ifl  inflttrcri  Cm*  a  yesr.  A  ohnnf^  of  tenante,  dmiDg  tlie  time., 
16  Dot  prohibited,  and  might  naturally  be  expelled;  abort 
intervals  in  which  the  property  would  be  vacant  might 
naturally  occur.  The  contract  provided  that  when  they  did 
oecur,  tiie  policy  should  not  be  operative  during  their  exist- 
ence.*' 

In  Cook  v.  Oonii'nental  Ine.  Co.,  70  Mo.  610,  35  Am.  Aep. 
438,  the  condition  in  the  policy  wae:  *'If  the  premisee  be- 
come unoccupied  without  tl^  assent  of  the  company  indorsed 
hereon,  then,  aud  in  every  such  case,  the  policy  eliall  be 
void." 

The  following  is  the  learned  judge's  atatement  of  the  £Ac4fs: 
"About  two  weeks  before  the  fire,  the  plaintiff  went  to  Kan* 
sas  City,  Missouri,  to  reside,  and  lived  there  until  after  tlie 
fire.  She  shipped  a  car-load  of  lier  furniture  to  the  latter 
place,  and  left  about  three  hundred  dollars'  worth  in  the 
bouse,  and  incptructed  one  Barnard  to  sell  ft,  except  a  bed- 
n)om  set,  and  also  to  rent  the  house.  Joseph  South  wick  was 
left  in  possession,  with  instructions  to  remain  in  poaaessiou 
and  sleep  in  the  house  until  he  could  rent  it.  De  Lanc^  was 
to  rent  the  house.  Southwick  went  to  KanBas  City  three  or 
four  days  before,  and  was  there  when  the  fire  occurred.  He 
left  no  one  in  the  house,  but  told  De  Laney,  with  whom  he 
left  the  keys,  except  the  key  of  the  bedroom  he  had  slept  in, 
to  take  charge  of  the  house,  and  rent  it,  if  he  eoukl,  beSore  he 
returned." 

And  following  this  recital  of  the  facte,  the  teamed  judge 
goes  on  to  say:  ''On  these  facts,  the  question  arises,  Was  the 
house  unoccupied  when  it  was  burned?  If  it  was,  she  was 
not  entitled  to  recover.  ^Occupation  of  a  dwelling-house  is 
living  in  it':  Fame  v.  AyricvUnral  Ins,  Co.^  5  N.  Y.  Super.  Ct 
619.  *A  fair  and  reasonable  construction  of  the  language 
'*  vacant  and  unoccufHed "  is,  that  it  should  be  without  an 
occupant,  —  without  any  person  living  in  it*:  78  UL  169. 
Speaking  of  a  dwelling-hou^e  and  barn,  C<dt,  J^  in  Ashtoorih^ 
V.  Builders'  Ins.  Co.,  112  Mass.  422,  17  Am.  Rep.  117,  ob- 
served: 'Occupancy,  ae  applied  to  such  buildings,  implies  tn 
actual  use  of  the  house  as  a  dwelling-place,  and  such  use  ol 
the  barn  as  is  ordinarily  incident  to  a  barn  belonging  to  an 
occupied  bouse,  or  at  least  something  more  than  a  use  of  it 
for  mere  storage.  The  insurer  has  a  right,  by  the  terms  of 
the  policy,  to  the  care  and  supervision  which  is  involved  in 
such  an  occupancy.'    In  Wood  on  Insurance,  page  164,  the 
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ftbove  obserrations  of  Colt,  J.,  are  quoted  and  approred.  In 
Paine  v.  Agricfdiural  Ins.  Co.,  6  N.  Y.  Super.  Ct.  619,  it  was 
said  that  'occupation  of  a  dwelling-house  is  living  in  it,  not 
mere  eupervision  over  it,  and  while  a  person  need  not  live  in 
it  every  moment,  there  must  not  be  a  cessation  of  occupancy 
for  any  considerable  portion  of  time.'"  After  citing  other 
authorities,  the  court  say:  "Applying  the  doctrines  of  tho 
above-cited  cases  to  this,  it  is  clear  that,  within  the  meaning 
of  the  clause  under  consideration,  the  premises  insured  were 
unoccupied  from  the  time  the  plaintiff  went  to  Kansas  City 
until  the  fire  occurred." 

Farmers'  Ins.  Co.  ▼.  Wdls,  42  Ohio  St.  619,  supports  the 
oontention  of  the  appellant  The  tenant  moved  out  with  no 
intention  of  returning,  leaving  behind  a  barrel  of  corn  and 
a  coal-oil  can.  During  the  night  following  the  removal,  the 
building  was  destroyed  by  fire.  The  court  said:  **  The  condi- 
tion that  the  policy  should  be  void  if  the  building  therein 
mentioned  be  'vacated  or  unoccupied'  was  absolute.  The 
parties  to  the  contract  were  competent  to  make  such  a  stipula- 
tion." The  court  concludes  by  holding  that  the  property  was 
racant  and  the  policy  void,  and  says  that  the  duration  of  the 
vacancy  was  wholly  immaterial. 

In  the  case  of  Sleeper  r.  New  Hampshire  F.  Ins.  Co.,  56  N.  H. 
4D1,  the  condition  of  the  policy  was:  "  If  the  premises  hereby 
insured  become  vacated  by  the  removal  of  the  owner  or  occu- 
pant, without  immediate  notice  to  the  company  and  consent 
indorsed  hereon,  ....  this  policy  shall  be  void." 

In  the  opinion  of  Smith,  J.,  it  is  said:  ^  It  is  apparent  the 
insurers  intended  to  guard  against  the  increased  risk  which 
inevitably  affects  buildings  where  no  one  is  living  or  carrying 
on  any  business.  An  unoccupied  building  invites  a  shelter  to 
wanderers  and  evil-disposed  persons.  No  one  interested  is 
present  to  watch  or  care  for  the  property,  or  seasonably  to  ex- 
tinguish the  flames  in  case  of  fire;  and  for  various  reasons 
that  might  be  enumerated,  an  unoccupied  building  is  more 
eT.poded  to  destruction,  to  say  nothing  of  the  inducement  a 
disiionest  owner  would  have  to  turn  it,  if  unprofitable,  into 
money,  when  insured,  by  becoming  a  party  to  its  destruction 
by  fire.  If,  then,  the  motive  is  to  have  some  one  present,  oc- 
cupjring  and  dwelling  in  the  buildings,  and  interested  to  pre- 
serve the  roof  that  shelters  his  family  or  holds  his  household 
goods,  that  object  would  plainly  be  defeated  by  holding  that 
he  and  his  family  may  depart  with  all  their  possessions,  savOi 
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perhaps,  a  few  articles  not  needed  for  present  use.  and  still  the 

premises  be  considered  occupied I  cannot  say  that  I 

have  any  doubt  that  these  buildings  were  yaoant  at  the  time 
they  were  burned,  in  the  sense  in  which  that  term  was  used 
in  the  policy/' 

All  of  the  reasoning  of  the  court  has  much  force  when  ap- 
plied to  the  facts  of  the  case  we  have  before  us.  In  the  same 
case,  Ladd,  J.,  said:  **I  think,  when  the  occupant  of  a  dwell- 
ing-house moves  out  with  his  family,  taking  part  of  his  fur- 
niture and  all  of  the  wearing  apparel  of  the  familyi  and  makes 
his  place  of  abode  in  another  town,  although  he  may  have  an 
intention  of  returning  in  eight  or  ten  months,  such  dwelling- 
house,  while  thus  deserted,  must  be  regarded  as  unoccupied 
— that  is,  vacated — according  to  the  naturally  and  ordinarily 
received  import  of  those  terms.  It  is  the  very  situation  against 
the  hazards  of  which  the  defendants  undertook  to  guard 
themselves  by  an  express  stipulation  and  condition  inserted 
in  the  contract  upon  which  this  action  is  founded." 

In  the  case  of  Moore  v.  Phanix  Ina.  Co.^  64  N.  H.  140,  10 
Am.  St.  Rep.  384,  it  is  held  that  the  words  *Wacant"and 
**  unoccupied,"  when  used  in  a  policy  of  insurance  in  connec- 
tion with  the  idea  that  the  insurer  was  stipulating  against  an 
increase  in  the  risk  from  the  absence  of  persons  from  the 
premises  insured,  must  be  regarded  as  interchangeable  and 
equivalent  in  meaning;  that  when  no  one  lives  in  the  house 
it  is  both  vacant  and  unoccupied,  though  it  may  contain  ar- 
ticles of  furniture  which  the  last  occupant  failed  to  remove. 
In  the  learned  note  to  the  foregoing  case  (10  Am.  St.  Rep.  391), 
it  is  said:  ** There  is  strong  authority  in  support  of  the  rule 
that  a  fair  and  reasonable  construction  of  the  term  Wacant 
and  unoccupied '  is,  that  the  house  should  be  without  an  oc- 
cupant; that  is,  without  any  person  living  in  it ";  citing  North 
American  Fire  Ina,  Co,  v.  Zaengery  63  111.  464;  American  Ins, 
Co.  V.  Padfieldy  78  111.  167;  Phcenix  Im.  Co.  v.  Tucker,  92  111. 
64;  Fitzgerald  v.  Connecticut  F.  Ins.  Co.,  64  Wis.  463;  Ahton 
r.  Old  North  State  Ins.  Co.,  80  N.  C.  326;  Cook  v.  Continental 
Ins.  Co.,  70  Mo.  610;  35  Am.  Rep.  438.  And  it  is  stated: 
^  The  same  construction  is  given  to  the  term  *  vacant  or  un- 
occupied'": Herrman  y.  Adriatic  Ins.  Co.,  85  N.  Y.  162;  39 
Am.  Rep.  644;  Stupetske  v.  Transatlantic  F.  Ins.  Co.,  43  Mich. 
373;  38  Am.  Rep.  195;  Imperial  Fire  Ins.  Co.  v.  Kieman, 
83  Ky.  468;  Sonnebom  v.  Ins.  Co.,  44  N.  J.  L.  220;  43  Am. 
Rep.  865. 
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As  will  be  remembered,  the  words  "  vacant  or  unoccupied  " 
are  employed  in  the  policy  under  consideration. 

In  view  of  these  authorities,  we  repeat,  at  least  in  substance, 
what  we  have  once  before  said,  that  we  cannot  well  imagine 
bow  it  can  be  said  that  the  building  covered  by  the  policy  upon 
which  the  present  action  rests  can  be  said  not  to  have  been 
vacant  when  the  fire  occurred.  It  was  certainly  without  an 
occupant  in  any  sense  of  the  term. 

In  Sexton  v.  Hawkeye  Ins.  Co,^  69  Iowa,  99,  it  was  held  that 
the  use  of  a  building  for  the  purpose  of  storing  kegs,  jars,  etc., 
was  not  a  compliance  with  the  condition  against  the  vacancy 
of  the  building. 

In  Feshe  v.  Cowficil  Blvffs  Ins.  Co.y  74  Iowa,  676,  the  insured 
property  was  a  dwelling-house  occupied  by  a  tenant,  and  the 
policy  provided  that  it  should  become  void  if  the  building  be- 
came **  wholly  or  partially  vacant  or  unoccupied."  The  ten- 
ant moved  out,  and  five  days  afterward  the  property  was 
burned.  The  owner,  who  lived  but  a  half-mile  distant,  spent 
a  part  of  each  intervening  day  in  examining  and  cleaning  the 
bouse,  but  did  not  stay  there  at  night,  and  her  father,  who 
worked  near,  left  a  few  tools  in  the  house  at  night.  It  was 
held  that  the  house  was  ^'  vacant  and  unoccupied  "  within  the 
the  meaning  of  the  policy,  and  that  no  recovery  could  be  had 
thereon. 

In  Bennett  v.  Affrieultural  Ins,  Co,^  60  Conn.  420,  the  policy 
provided  that  it  should  be  void  '*  if  the  dwelling-house  hereby 
insured  shall  cease  to  be  occupied  as  such."  At  the  time  of 
the  insurance  the  house  was  occupied  by  a  tenant  who  moved 
oot  about  six  o'clock  on  a  certain  evening,  and  the  house  was 
burned  about  two  o'clock  the  next  morning.  It  was  held  that 
the  policy  was  void,  and  was  not  saved  by  the  fact  that  the 
fire  had  actually  commenced  and  was  smoldering  unobserved 
when  the  tenant  moved  out. 

The  first  of  the  last  two  cited  cases  is  in  some  of  its  facts 
much  like  the  case  we  have  under  consideration,  but  the  facts 
of  this  case  support,  more  strongly  the  contention  of  the  in- 
surer than  did  the  facts  in  those  cases.  For  a  further  con- 
sideration of  the  questions  discussed,  we  refer  to  the  exhaustive 
note  to  Moore  v.  Phanix  Ins.  Co.^  64  N.  H.  140;  10  Am.  St. 
Rep.  384. 

At  this  point  it  may  be  well  to  say  that  we  do  not  wish  to 
be  understood  as  holding  that  a  temporary  absence  of  the  oc- 
cupants of  an  insured  dwelling,  the  furniture  and  other  con- 
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tents  remaining  undisturbed  during'  such  temporary  absence, 
would  render  a  policy  of  insurance  thereon  inoperative  be- 
cause of  a  condition  against  vacancy. 

The  point  is  made  by  counsel  for  the  appellee  that  counsel 
for  the  appellant  do  not  discuss  in  their  brief  the  ruling  of  liie 
court  upon  the  motion  for  a  new  trial,  and  therefore  waive  it 
In  this  contention  counsel  are  mistaken  as  to  the  fkct. 

The  judgment  is  reversed,  with  costs,  with  direction  to  the 
court  below  to  overrule  the  demurrer  to  the  complaint,  and 
proceed  in  accordance  with  this  opinion. 


IvBmuvoi— OoHSTBironov  or  Poliot  — CoNDrnoNa  lOAnrer  Bboqvik* 
Vacuuit  a«»  UirooovnEa  -*- A«  to  tte  nf^flaktto&  of  the  Umm  **  vwMnt 
•ad  imooeapiMly''  and  tiiehUk0  ezpremoiM  in  polioiM  of  ioMnmaoei  mo  ok« 
tended  note  to  Moore  r.  Phanix  Ina,  Co,^  10  Am.  St  Eep.  390-390.  See 
also  Moon  ▼•  PhoBtax  /m.  (^»  02  N.  H.  240;  13  Am.  St  Rep.  556,  and  note. 
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Oifion. -*  Qimnov  whskhu  an  Otiicb  is  oe  n  vor  Vaoutt  n  am 

iHTBursiOALLT  JuDioiAL  ONBi  —  Mandomtu  wfll  not  lie  where  an  aot  la 
Judicial,  and  there  ia  a  remedy  by  appeal. 

OiyiQUL  BinnMk  Affail  men  DiSAPPaovAL  •».  -*If  an  oCoer  preuaute  hia 
bond,  and  it  ia  tejeoted  am.  the  ground  that  ho  im  noteatitiod  to  theoffioa^ 
there  ia  a  jndioial  deoiaion  from  which  an  iq^peal  will  lie. 

OmoiAL  Bonds.  —  Statutbs  Rbquirino  Ovfioial  Bonds  to  bb  Filbo 
wiTHiir  A  Dbsionatbd  Ton  are  directory,  not  mandatory,  and  Ae  fkii* 
lire  to  file  a  bond  ndthtn  aneh  time  doea  not  wcvk  a  forfbitavo  ef  tlw 
ottoe»  nor  ereate  a  ▼aeancy  therein* 

OmoB  — >  Foanrusc  ior  Failurs  to  Oi¥B  OmoiAXi  Bonsu.  —  One  rin^ 
fnlly  in  office  cannot  be  ouated  for  failure  to  give  an  additional  and 
apecial  bond  within  the  time  preacribed  by  atatate,  where  there  ia  a  anb- 
atantial  and  dose  legal  qneation  aa  to  when  aacfa  time  began  to  nrn,  witli* 
out  he  la  firvt  given  a  day  ia  oonrt  and  n  bearing, 

OFnCBV,  BBIOBS  HB  OAN  bb  OoSTBO  BT  ASTBORm,  OTKBB  THAW  ThAT  0» 

THB  Appointxnq  Powbb,  ia  entitled  to  a  hearing,  becauae  the  question 
whether  he  ahall  be  ouated  ia  a  Judicial  one,  and  a  decision  given  with- 
out affording  him  an  opportimity  to  be  heard  is  inefifectnal 
Omnnt  hbbd  bov  Show  tbmt  Um  i»  Bliaibu  vo  ah  Otnos  to  wkMi  1» 
haa  been  duly  elected  and  induoted,  where  the  only  queatioa  ia,  whether 
he  haa  forfeited  auch  office  by  failure  to  file  an  additional  bond. 

W*  A.  0%U&p  tmd  C.  B.  KeBein^,  for  tbe  appellant. 

O.  0.  ReUy,  J.  WUhdMj  and  W.  F.  Townsend,  tor  tike  ap^ 
pellee. 
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Blliott,  J.  On  the  third  day  of  June.  1889,  the  appellee 
was  elected  eountj  euperintendent  of  the  pablie  schools  of 
Knox  County,  for  the  term  of  two  years,  and  on  the  fourteenth 
day  of  that  month  he  duly  qualified.  On  the  twentieth  day 
of  June,  1889,  the  board  of  eommissionerg  declared  the  office 
▼Bcaat  beeause  of  the  failure  of  the  appellee  to  file  the  special 
bond  Feqtdred  by  section  10  of  the  act  of  March  2,  1889: 
SUiott'r  Supp.,  see.  1298.  The  board  on  the  same  day  ap* 
pointed  William  H.  Pennington  to  the  office  which  it  had 
declared  vacant,  but  he  did  not  accept  the  appointment.  On 
the  twelfth  day  of  August,  1889,  the  appellee  presented  the^ 
bond  required  by  the  statute  to  which  we  have  referred,  but 
the  board  refused  to  accept  it.  The  appellee  continued  to  dis- 
diarge  the  duties  of  the  office,  but  his  claim  for  compensation 
was  rejected.  In  September,  1889,  the  board  of  commissioners 
appointed  Thomae  Crosson  to  the  office,  and  he  accepted  and 
qualified.  The  appellee  appealed  from  the  decision  of  the 
board  to  the  circuit  court,  and  judgment  was  there  rendered 
in  his  fayor.  In  the  circuit  court  the  appellant  unsuccessfully 
moTed  to  dismiss  the  appeal. 

It  is  held  by  some  of  the  courts  that  the  refusal  to  accept 
the  bond  of  a  puUic  officer  is  a  ministerial  aet,  and  that 
spproral  may  be  coerced  by  mandamtu:  2  Am.  A  Eng.  Ency. 
of  Law,  466  h. 

But  there  are  many  strongly  reasoned  cases  which  hold  that 
the  duty  is  a  judicial  and  not  a  ministerial  one:  State  v.  Dun-- 
nrngtofij  12  Md.  340;  Ex  parte  Harris^  62  Ala.  87;  23  Am.  Rep. 
6S9;  Thtyma$<m  ▼.  Jtatieety  3  Humph.  233;  Swan  y.  Oray^  44 
Miss.  S98;  County  of  Bay  y.  Broek^  44  Mich.  45.  In  the  case 
of  Guliek  r.  New,  14  Ind.  93,  77  Am.  Dec.  49,  it  was  held  that 
mand(nry(u  wSI  lie  to  compel  a  county  clerk  to  approve  the 
bond  of  a  sherifC  The  decision  in  that  case  may  be  sustained 
upon  the  ground  that  the  clerk  was  a  ministerial  officer,  and 
thtft  no  appeal  could  be  taken  from  his  action  in  refusing  to 
approve  the  bond.  But  where  the  officer  is  a  judicial  one,  and 
there  is  a  right  of  appeal,  the  quef<tion  is  essentially  diflerent. 
There  is,  howeyer,  a  decision  directly  declaring  that  mandate 
will  lie  to  compel  a  board  of  commissioners  to  approve  the 
bend  of  a  porUic  officer,  or  show  cause  for  refusing  to  approve 
it:  Boari  ete.  y.  StaUf  01  Ind.  879.  No  authorities  are  cited 
in  support  of  the  conclusion  asserted  in  that  case,  nor  are 
any  reasons  adduced,  and  we  very  much  doubt  the  soundness 
Off  the  doctrine  asserted.    We  cannot  believe  that  where  the 
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tribunal  18  a  judicial  one,  and  a  right  of  appeal  is  provided, 
mandamus  is  the  appropriate  remedy,  but  we  feel  bound  to 
yield  to  the  decision  upon  the  rule  of  stare  decisis.  We  are 
not,  however,  inclined  to  extend  the  rule  declared  in  that 
case,  and  we  deny  its  application  to  the  present,  for  the  rea- 
son that  here  the  rejection  of  the  bond  operated  to  bring  in 
question  the  right  to  the  office  held  by  the  appellee,  and  the 
appellant  did  declare  the  office  vacant.  These  facts,  as  we 
are  satisfied,  clearly  distinguish  the  case  from  the  case  to 
which  we  have  referred,  for  much  more  than  the  simple  ap- 
proval or  rejection  of  the  bond  is  involved. 

The  question  whether  an  office  is  or  is  not  vacant  is  intrin- 
sically a  judicial  one:  Stocking  y.  State^  7  Ind.  826.  In  the 
case  cited  it  was  held  that  the  legislature  could  not,  even  by 
an  express  statute,  create  a  vacancy  in  a  constitutional  office; 
and  certainly,  if  the  legislature  cannot  create  a  vacancy  in 
a  constitutional  office,  a  board  of  commissioners  cannot,  by  a 
ministerial  or  legislative  act,  create  a  yacancy  in  an  office 
created  by  the  legislature.  If  such  a  board  assumes  to  de- 
clare a  legislative  office  vacant,  it  assumes  to  exercise  judicial 
power,  and  in  all  cases  where  its  decisions  are  judicial,  there  is 
a  right  of  appeal  It  is  settled,  beyond  controversy,  that 
where  the  act  is  a  judicial  one,  and  there  is  a  remedy  by  ap- 
peal, mandamus  will  not  lie. 

There  is  no  question  before  us  as  to  the  sufficiency  of  the 
sureties  on  the  bond  tendered  to  the  appellant,  for  the  bond 
was  rejected  upon  other  grounds.  The  ground  upon  which  it 
was  rejected  directly  involved  the  appellee's  right  to  the  office, 
and  therefore  a  judicial  question  was  presented  for  decision. 
We  are,  for  this  reason,  not  required  to  decide  whether  the 
decision  of  a  board  of  commissioners  in  rejecting  a  bond  can 
be  reviewed  in  an  action  for  mandate  by  appeal,  or  other- 
wise. 

There  is  no  law  requiring  an  officer  who  presents  a  bond  for 
approval  to  file  any  claim  or  complaint.  If  he  presents  his 
bond,  and  it  is  rejected  for  the  reasons  which  influenced  the 
board  in  this  instance,  there  is  a  judicial  decision  from  which 
an  appeal  will  lie. 

The  validity  of  the  statute  which  controls  this  case  was 
affirmed,  upon  full  consideration,  in  the  case  of  State  v.  IIc^- 
worthy  122  Ind.  462,  so  that  the  question  remaining  for  decis- 
ion is  one  of  construction. 

The  contention  of  the  appellant  is,  that  the  failure  of  the 
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appellee  to  give  bond  within  thirty  dayp  after  his  election 
aothorised  a  declaration  that  the  office  wChj  vacant,  and  justi- 
fied the  decision  refusing  to  approve  the  bond.  The  appellee's 
position  upon  this  point  is,  that  the  execution  of  the  bond 
within  thirty  days  after  the  governor  issued  his  proclamation 
protected  his  title  to  the  office. 

As  our  statement  of  facts  shows,  the  appellee  was  elected 
after  the  act  t>f  March  2,  1889,  went  into  force,  and  the 
question  is,  whether  he  lost  his  title  to  the  office  by  his 
failure  to  give  the  special  bond  within  thirty  days  after  his 
election.  If  he  did  lose  his  title  to  the  office,  then  he  is  in  no 
situation  to  complain;  for  if  he  is  not  entitled  to  the  office,  he 
has  no  cause  for  action. 

The  section  of  the  statute  which  governs  the  case  reads 
thus:     ''It  shall  be  the  duty  of  the  several  county  School 
superintendents  of  this  state,  within  thirty  days  from  the 
issuing  of  the  proclamation  by  the  governor,  as  hereinbefore 
provided    for,  and  of  every  county  school    superintendent 
hereafter  elected,  before  he  enters  upon  the  discharge  of  his 
official  duties,  to  enter  into  a  special  bond,  with  at  least  two 
freehold  sureties  of  such  county,  payable  to  the    state  of 
Indiana,  conditioned  that  they  will  fiitithfully  and  honestly 
perform  all  the  duties  required  of  them  by  this  act,  and 
account  for  and  pay  over  all  moneys  that  may  come  into  their 
hands  pursuant  to  the  provisions  of  this  ac^  in  a  penal  sum 
which  shall  be  equal  in  amount  to  one  hundred  dollars  for 
every  one  thousand  inhabitants  of  their  respective  counties  as 
shown  by  the  last  census  immediately  preceding  the  giving 
of  such  bond,  to  be  approved  by  the  board  of  commissioners 
of  their  respective  counties;  and  upon  the  failure  of  any 
county  school  superintendent  to  give  such  bond,  his  office 
shall  become  immediately  vacant,  and  the  board  of  commis- 
sioners   of    his    county    shall    immediately   appoint    some 
competent  and  suitable  person  to  fill  such  vacancy  for  the 
unexpired  term  of  his  office." 

We  cannot  agree  with  the  appellee's  counsel  that  tlie 
statute  does  not  apply  to  superintendents  elected  after  the 
law  went  into  force,  but  who  had  given  the  general  bond  at 
the  time  of  their  election.  We  see  no  reason  for  attempting 
change  the  words  used  in  the  statute,  and  they  clearly  direct 
that  superintendents  elected  after  its  passage  shall  file  a 
special  bond  within  thirty  days  after  their  election.  It  is 
only  those  who  were  elected  prior  to  the  time  the  statute  took 
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efieci  ibat  are  allowed  tUrty  dmj^  after  ibe  governor  issmeiF 
biiF  proBlamatioii:  to  file  a  special  bandi 

But  i*  by  na  meafM  vesidtv,  from  the  eoiwtruction  we  hav^ 
ffvea  tfae  statuite,  tbat  the  appellee  lest  has  title  to  Mie  office 
to  wfasah  he  was  elected  arid  into  whtch  he  had  beeii 
legally  inducted.  It  is  held  by  our  own  and  oAier  eofrrta 
that  statutes  requiring  oSeial  bsfide  to  be  fifed  within'  a 
designated  time  am  directory,  and  not  mandatory.  Upon 
tins  questioa  the  authorities  mve  harmonious:  State  v.  P&rterr 
7  Ind.  204;  amith  v.  Cr^nhhiie,  »  Ind.  1S4;  M^yor  v.  Geisd, 
19  Ind.  344;  Mayer  y.  WrigM,  19  Ind.  346;  Speahe  y.  United 
States,  9  Craneh,  28;  PeopU  r.  Hell&y,  12  Wend.  481;  Siat^  r. 
Churchill,  41  Mo.  41;  State  y.  County  Court,  44  BTo.  23(h 
Sptxnd  y.  Lawrence,  38  Ala.  674;  Sictte  t.  Bly,  48  Afa.  568; 
Kearney  y.  ^Amfrem,  10  Nv  J.  Eq.  70;  iSto/^  y.  Faleoner,  44  Ala* 
69& 

This*  rule  is'  carried  yery  far,  fbr  it  is  held,  without  snb- 
silawtial  diyeorsity  of  opinion,  that  unless  ttic  statute*  nmlres 
tiiiS'  filing  of  a  bond  within  a  limited  tfme  »  conditTon  pP9* 
cedent  to  the  right  to  the  ofiice,  the  ftiilum  !o  file  it  within 
the  time  prseoribed  will  not  work  a  forfeiture  of  the  right 
to  tiie  ofiice  nor  create  a  yacancy.  In  the  case  of  City  of 
Chieag&  y.  Qagt,  95  IlL  593,  33  Am.  Rep.  1:82,  tlie  statute 
provided  that  upon  farUnm  to"  file-  a  bond  withm  the  tinre 
deaignatted^  the  person  chosen  shd4  ^  be  deemed  to  haye  re- 
fwed  til*  office,  and  the  same  shall  be  Mled'  by  appointment, " 
and  it  was  held  not  to  change  the  rule*.  In  State  y.  jToamtfr,  T 
Rich.  216^  tfae  provision  of  the  statute  was,  that  upon  the 
failure  of  the  person  elected  to  file  a  bond  wrthin  the  time 
limited,  "  bis  o^oe  shall'  be  deemed  absohitefy  yacant,  and 
shall  be  filled  by  election  or  appointment,"  and  the  court 
adjudged  upon  foil  consideFfftion  that  title  to  the  office  was 
not  lost.  But  we  cannot;  further  quote  fVom  the  adjud^ged 
cases,  and  we  cite  then  wTlhout  eomwientt  State  v.  Coivig, 
15  Or.  57;  State  y.  Peck,  30  La.  A^wn.  28©;  Steete  y.  iKViy,  29^ 
Minn.  7& 

Under  the  established  rule,  the  mere  failure  of  the  appellee 
to  giye  the  additional  smd  special  bond  required  by  the  act  of 
1889  did  not,  it  is  clear,  forfeit  his  title  to  the  office,  for  hi-s 
case  is  much  stronger  than  those  ito- which  we  have  referred*. 
That  the  case  of  the  appellee  is  an  unusuHlly  strong  one  fs 
apparent  when  it  is  brought  to  mind  that  he  was  actually  aiul 
rif^itfally  in  office,  bayiDg  duly  qualified  as  the  law  directs. 
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As  he  was  rigbifollj  in  office,  and  lisd  duly  qualified,  ins 
failure  to  execute  the  apecial  bond  cannot  by  any  poaeibility 
be  considered  as  a  failure  to  perform  a  condition  precedent  to 
his  right  to  the  office.  The  utmost  that  can  be  said  is,  that  it 
was  his  duty,  if  he  desired  to  continue  in  office,  to  file  the 
qiecial  hond  required  by  the  act  of  1889. 

If  the  appellee  has  lost  title  to  the  office,  it  must  be  for  the 
reason  that  befoie  he  filed  the  special  bond  the  Loard  of  eom- 
missioners  had  declared  the  office  vacant.     In  (vder  to  deter- 
mine the  effect  of  this  declaration  it  is  necessary  to  consider 
the  facts,  and  to  give  some  atteation  to  the  pn>vtsions  of  the 
act.     The  proclamation  of  the  governor  was  not  issued  until 
more  than  thirty  days  after  the  election  of  the  appellee,  and 
until  the  proclamation  was  issued  no  duty  could  be  required 
of  the  superintendent  which  made  a  bond  necessary.    There 
is,  indeed,  reason  for  the  contention  of  the  appellee's  counsel 
that  no  superintendent,  whether  elected  before  or  after  the 
passage  of  the  aot,  viaa  bouiid  U>  give  the  special  bond  until 
the  governor's  proclamation  was  issued,  for  until  that  was 
done,  there  was  no  neeessity  for  a  bond.    Section  6  of  the  act 
provides  that  as  soon  as  the  contract  for  the  furnishing  of 
books  shall  be  entered  into,  the  governor  shall  issue  his  proe- 
kunation  announcing  such  fact  to  the  people  of  tibe  state. 
While  we  feel  compelled  to  yield  to  the  explicit  provisions  of 
section  10,  and  hold  that  the  direotion  oontaiaed  in  it  applies 
to  all  su])erintendents  «lected  after  the  passage  of  the  act,  we 
must  also  hold  that  there  is  a  substantial  and  close  question 
involved,  for  there  is  no  littie  reason  for  holding  that  until 
the  governor  issued  his  proclamation  the  school  superintend- 
ents were  not  bound  to  proceed  under  the  act     There  was  a 
real  questicm  as  to  when  it  was  the  duty  of  the  appellee  to 
execute  a  bond,  and  a  question,  too,  upon  which  not  only 
laymen,  but  lawyers,  migh^,  in  the  utmoat  good  faith,  enter- 
tain opposite  views. 

The  question  eomes  to  this:  Can  a  person  rightfully  in 
office  be  ousted  for  the  failure  to  give  an  additional  and  special 
bond  within  the  time  prescribed  in  a  case  where  there  is  a 
substantial  and  close  legal  question  as  to  when  the  time  be- 
gins to  run,  without  a  day  in  court  and  a  hearing? 

It  is  to  be  remembered  that  the  board  of  commissionerB  has 
no  power  to  elect  a  county  superintendent,  nor  any  general 
power  to  appoint,  so  that  the  question  is  very  different  from 
«ne  arising  in  a  oase  where  the  Temoval  is  made  by  the 
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appoiDting  power.  The  power  to  oust  an  officer  rightfully  in 
office  is  essentially  a  judicial  one,  except  where  it  is  exercised 
by  the*  appointing  power:  State  v.  Harrison^  TlS  Ind.  434;  3 
Am.  St.  Rep.  663;  Page  v.  Hardin,  8  B.  Mon.  648;  DvUam  v. 
WaUon,  63  Mich.  392;  61  Am.  Rep.  128.  If  it  is  judicial, 
then  it  seems  clear  that  the  officer  is  entitled  to  a  hearing. 
In  Williams  v.  Bagot,  8  Barn.  4  C.  786,  Bay  ley,  J.,  said:  **It 
is  contrary  to  common  justice  that  a  party  should  be  con* 
eluded  unheard."  The  question  was  fully  considered  in  the 
case  of  Queen  v.  Archbishop^  1  El.  &  E.  546,  and  it  was  held 
that  there  could  not  be  a  removal  without  a  hearing.  This 
decision  was  made  upon  a  statute  providing  that  a  curate 
whose  license  was  revoked  might  *'  appeal  to  the  archbishop 
of  the  province,  who  shall  confirm  or  annul  such  revocation 
as  shall  seem  to  him  proper."  Lord  Campbell  said:  ^'No 
doubt  the  archbishop  acted  most  conscientiously,  and  with  a 
sincere  desire  to  promote  the  interests  of  the  church;  but  we 
all  think  he  has  taken  an  erroneous  view  of  the  law.  He  was 
bound  to  hear  the  appellant,  and  he  has  not  heard  him.  It 
is  one  of  the  first  principles  of  justice  that  no  man  should  be 
condemned  without  being  heard."  Delivering  an  opinion  in 
a  case  involving  the  right  to  remove  an  officer,  Chief  Jastice 
Marshall  said:  *'It  is  a  principle  of  natural  justice,  which 
courts  are  never  at  liberty  to  dispense  with,  unless  under  the 
mandate  of  positive  law,  that  no  person  shall  be  condemned 
unheard,  or  without  an  opportunity  of  being  heard ":  Meade 
V.  Deputy  Marshal^  1  Brock.  324. 

In  the  case  of  ComvMmwealth  v.  Slifer^  25  Pa.  St.  23,  64  Am. 
Rep.  680,  the  doctrine  was  carried  very  far,  perhaps  too  far; 
for  it  was  there  held  that  although  the  governor  had  the  power 
to  appoint,  still  lie  could  not  remove  an  officer  without  giring 
him  an  opportunity  to  be  heard.  In  the  case  of  Biggs  v.  Jf^ 
Bride^  17  Or.  640,  the  question  arose  in  a  case  where  the  gov- 
ernor,  acting  under  a  statute,  removed  a  railroad  commissioner 
who  held  his  office  by  virtue  of  a  legislative  enactment,  and 
the  court,  in  discussing  the  question  whether  the  power  to 
remove  was  executive  or  judicial,  said:  ^'But  it  is  believed, 
under  either  view,  and  by  whomsoever  the  power  of  removal 
for  cause  may  be  exercised,  it  must  be  done  upon  notice  to  the 
delinquent  of  the  particular  charges  against  him,  and  an 
opportunity  be  given  him  to  be  heard  in  his  defense.'*  Many 
other  cases  affirm  the  same  general  doctrine:  Slate  v.  Hawhinif 
44  Ohio  St  98;  People  v.  Board  of  Fire  CommWs,  72  N.  Y. 
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445;  People  y.  Mayor,  19  Hun,  441;  SiaU  ▼.  CUy  of  Si 
Louis,  90  Mo.  19;  Willar<Ps  Appeal,  4  R  L  595;  Field  v. 
Commmiwealth,  82  Pa.  St.  478;  Foster  v.  Kansas,  112  U.  S.  201; 
Kennard  ▼•  Ijouisiana,  92  U.  8. 480.  In  the  two  oases  last 
cited,  the  supreme  court  of  the  United  States  assumed  juris* 
diction,  without  hesitation  or  question,  of  cases  involving  the 
right  to  remove  state  oflScers,  and  examined  the  statutes  and 
proceedings  so  far  as  to  ascertain  whether  there  was  due  pn^ 
cess  of  law  under  the  Fourteenth  Amendment,  thus  tacitlj 
deciding  that  without  a  hearing  an  officer  cannot  be  removed. 

Oar  conclusion  is,  that  where,  as  here,  an  officer  is  rightfully  I 
in  office,  and   there  is  a  fair  question  as   to  whether  the  . 
time  within  which  he  is  directed  to  file  a  special  bond  in 
order  to  entitle  him  to  continue  in  office  begins  to  run  from  ^ 
the  date  of  his  election,  or  upon  the  happening  of  a  future 
event,  and  he  does  file  a  bond  within  the  time  designated  after 
such  event  does  happen,  a  declaration  that  he  has  vacated  the 
office,  made  without  a  hearing,  does  not  oust  him.    We  are  far 
within  the  authorities  in  asserting  this  conclusion,  but  the  case 
does  not  require  that  a  broader  or  more  general  one  should  be 
asserted. 

As  the  appellee  had  been  duly  elected  and  inducted  into 
office,  and  as  the  only  question  that  was  presented  by  his  fail« 
ure  to  file  the  additional  bond  required  by  the  act  of  1889 
was  ss  to  his  right  to  continue  in  office,  it  was  not  necessary 
for  him  to  show  that  he  was  eligible  to  the  office.  There  is  a 
radical  difference  between  such  a  case  as  this  and  one  wherein 
the  plaintiff  asserts  a  right  to  be  admitted  to  an  office. 

Judgment  affirmed.  ^^^^^ 

QifiOB  AVD  QmosBS. — Mamdanms  will  no%  He  to  ravisir  the  Ml  of  «■ 
officer  wh«n  tho  duty  ho  is  oollod  npoa  to  porform  requireo  tho  ezeroiM  of  aa 
act  of  jndgmoat  on  his  port:  Sanmm  t.  Mereer^  68  Tox.  488;  2  Am.  Si 
Repi  505^  ond  note;  Garinsr  r.  Ooktn,  SI  K.  J.  L.  126;  SiaU  r.  Read,  41 
Ia.  Ann.  73;  Waiah  t.  Breooori,  76  Mioh.  470;  PsopU  ▼.  OantU,  ISO  IlL 
340;  ifoom  ▼.  WsH/ord,  84  Va.  84;  Lyon  ▼.  Smith,  66  Mich.  676;  Boom  w. 
De  Haven,  72  CU.  280;  SiaU  ▼.  Bdwards,  61  N.  J.  L.  479;  Wood/ord  ▼. 
BtiU,  31  W.  Va.  470;  SiaU  ▼.  AppUgaU^  61  K.  J.  L.  117;  SiaU  t.  Neleom,  41 
Mian.  25;  SatterlM  r.  SiHder,  31  W.  Vo.  781;  Miils  PMUhing  Co.  ▼.  iUirro. 
bee,  78  Iow%  97. 

OmcB  AHD  OvnoiBS — YACAiror.  —  As  to  tho  moaning  of  tho  torm  **  ▼»- 
etney,"  a*  applied  to  an  offioo,  aoo  aoto  to  WaUk  t.  Commom^oaUk,  83  Am. 
Rep.  777.  778;  SiaU  r.  Harrimm,  113  Ind.  434;  8  Am.  St.  Rep.  663. 

Ornoi  MxtJ>  OwwrnsBA — Failitbb  to  Fili  Bosi>.  — An  offioor,  by  merely 
bfling  to  file  an  official  bond,  doee  not  forfeit  hia  offioe,  and  he  may  file  anoh 
bond  when  dbjection  k  made  to  the  omimion:  CommomvotaUk  r,  SUfir,  26 
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h.  8t.23;  64  A]n.i>«a.  680;  ImiinMwfAv.  Ck^ t/ Bamgor^  46  Ha.4Mi, 
74  Am.  Deo.  468,  \%  wan  decided  that  an  officer  4K>nld  oot  joatily  m  Jtn  officer 
de  jure  until  he  filed  the  bond  reqaired  of  him  by  law.  And  in  State  ▼• 
JjiMighton,  19  Nev.  902,  a  failare  to  file  a  bond  a*  ex  ofido  ttate  UUratriaii  waa 
iMld  to  eptate  a  vaoanqy  iu  that  ofioe. 

OvnoB  ASD  OwFunoBS — BJM0I7AL.  — Am  imaanhenkjti  ml  offiot  aooQ^  to 
be  Tonunred  therefrom  is  -eniiiJad  to  a  jjidioial  keajriag:  Slate  v,  Harrwotit 
113  Ind.  434;  3  Ajo.  St  Rep.  663.  In  People  r.  Frerse,  83  Cal.  453^  it  wae 
decided  that  when  an  officer  had  been  appointed  by  the  governor  and  con- 
firmed by  the  senate,  and  the  eenate  had  &iled  to  eunfirm  the  nmninattom  by 
the  goreroor  of  anotiier  offioer  in  hie  plaoe  a>t  the  next  aeaaiony  the  loovemor 
Qoold  oAt,  after  the  eloae  of  tiie  aewioi^  reinove  the  iaettmbent  aad  n^ppoiat 


CiNoiNNATi,  Indianapolis,  St.  Louia,  aitd  Ceioaqo 
Railway  Company  v.  Howabd. 
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ftuxmoL  -—  A  QmvwKLAL  Objaxtioh  to  tbm  Adm iflBMiT  nr  iETiDom  oi  aa 
answer  to  a  qneatiim  propooaded  a  witaeia  raiaee  jbo  qaeetioa  for  eoa- 
fidecation  in  the  appellate  oourt.  An  objeotion  to  eyideooe  Jthai  it  if 
improper,  incompetent,  irrelevant^  and  immaterial  ia  without  effect  for 
sny  purpose.  The  precise  grounds  of  Objection  must  be  definitely 
stated. 

SvxDBiiaii — Rm  Qflncjb — ftnnnnfnm  Maob  .«r  Phnoiw  war  hMiMVQ 
VBXOL  HoiU,  AS  TO  TWUK  IiTTiiissD  DssHNAXioii,  ai>e  Qot  haaoa^ ,  amA 
are  therefore  admissible  as  evidence  ia  an  aotioa  to  recover  dsms^ 
suffered  by  them  at  a  railway  crossing  l>y  the  collision  with  a  train. 

SnovrcB — Coht&ibotort  NieuaKios —  BiminEir  oi  Paoor.  —  When  a  per- 
son €MBsing  a  failwBiy  traok  is  injnxad  by  oeUiaioa  wiAh  iha  teain,  tfas 
lanli  is  prkaa/ade  his  own^  and  he  moat  show  sffirmatrfefy  that  hit 
fault  or  negligence  did  aot  contribute  to  the  i^juiy^  before  ha  i$  entitlsd 
to  recover  therefor. 

CtoHTRlBUTOBT  NbOUOKNCB.  — TraVXLIB  UPON  A  PUBUO  HXOHWAT  CaOSi- 

nro  A  Railroad  ii  guilty  of  oontributory  negligence  if  he  drives  upon  tbf 
orossing  without  stopping  to  look  or  listen,  though  he  does  not  hear  any 
whistle  sounded  nor  bell  rung,  and  though  the  Tiew  ii  obstructed  snd 
there  are  no  indieatiom  of  danger. 

Railboads  —  OowTBiBUTOBT  NsoLiGBiroB.  — The  faet  that  a  tnon  was  be- 
hind time,  and  was  running  faster  than  its  usual  speed  si  a  crossing,  to 
make  up  time,  does  not  exonerate  one  about  to  cross  tSie  track  from  ex- 
eroising  the  care  and  csution  required  when  a  train  is  on  time  and  mn- 
ning  at  its  usual  rate  of  speed. 

Kboliobncb  —  BuRSBN  ow  Proo7.  — One  seeking  to  recover  damages  for  in< 
juries  which  he  claims  to  have  suffered  from  the  negligence  of  another 
mast  show  the  faets,  those  which  relate  to  his  share  of  the  tranaaetiou, 
as  woU  as  those  which  relate  to  the  defendant,  and  if,  upon  the  whele 
ease,  an  inference  of  negligence  arises  against  the  defendant,  and  of  dot 
aare  on  the  part  of  the  plaintiff,  ha  may  recover. 

Raelboad  CaoBsaro.  — A  person,  before  crassing  a  lailmad  tsaak,  mast  stsfi 
look,  and  liaten,  and  this  rale  nppUas  ta  padastrians  aa  well  as  oth-^a. 
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aaucrmD  tbat  av  AprsoACHiao  Tkaui  cam  not  bb  Sbbv  mor  Hbako 
vntn  the  trmTi]«r  eooiM  very  near  ihe  fmilrcMul  track,  oommon  pnidaiioe 
nqniree  him  to  approach  at  each  speed  that  when  wm  appeoaehhig  traia 
naj  faa  ewm,  he  umj  be  able  toeiup  end  aUev  ift  la  pai& 
AaHiBaap  ClB08scf«.  -*Ii  thbus  b  Amy  OaeTBuanoii  «o  SfOflT  «b  flBaA- 
no  in  the  direction  of  aa  epproaehiag  traio,  aoch  abetmctioo  requires 
increased  eare  on  the  part  of  one  approachln|{  tho  croesing.  In  such 
esses  the  eare  mast  be  in  proportbn  to  the  increased  danger  that  may 
ixmm  the  ase  of  the  highway  at  so^  a  plao^ 


7".  A,  HendricH^  A.  W,  Hendrieh,  C.  Bdker^  0.  B,  Hard^  A» 
Baler,  and  E.  DanieUy  for  the  appellant. 

X.  Ritier,  E.  F.  Ritter,  and  R  W.  RiUer.  for  the  appellee. 

BssKSBXBB,  C.  J.  The  appellee  was  the  plaintiff  faelow, 
and  appellant  the  defeudanL  Tbe  frwmmen  of  Uie  aetion  x% 
negligence,  and  in  the  complaint  there  is  the  proper  negation 
ofceBtribukiry  negligenoe 

The  appellant  answered  in  feneral  denidL 

Tbe  caiMa  was  aubmitlod  to  a  jury  for  trial,  a  iwrdict  re- 
turned in  CaTor  of  the  appellee,  aad  of«c  a  motion  lor  a  new 
Irial,  judgment  was  miidered  upon  tbe  verdiei.  From  the 
jndgflwnt  at  special  term  an  appeal  was  taiEen  to  general 
term,  and  from  its  judgmeaiaffiriaing  tbe  jndgmoni  m  speoial 
term  tfaia  appeal  is  prooeeuted. 

Sereral  arrors  hafie  been  aeeigned,  bai  we  are  only  oonoemed 
wilb  certain  queationa  ariaiag  out  of  ibe  ooiirt's  aetioa  in  over* 
ruling  the  motion  for  a  new  trial. 

It  k  noi  oar  pnoTinoe  io  determine  whether  the  twenty- 
sirth  qaeatwn  pat  by  tbe  appellee  to  the  witneas  Jahn  Kiseel, 
and  his  answer  thereto,  were  or  were  not  improper,  for  tlie 
teaaea  thai  no  epeciio  objection  was  made  to  tbe  aame.  It 
has  been  hold  lame  and  again  that  a  general  objection  la  the 
admittsion  of  OTidenoe  in  answer  to  a  qaeetion  propoanded  to 
a  witaeas  saisee  no  quaation  Cor  oar  consideration.  Tbe  ob- 
jeetioB  wfaioh  we  find  ia  tbe  record  ia,  that  tbe  eridence  '*  is 
improper  and  iacompetent."  This  is  a  stereotyped  objection 
te  ibe  adrnMsinn  af  ofiered  eiridoaoe  that  is  witfaont  Talne  lor 
any  purpose. 

There  is  no  available  error  in  the  record  as  to  the  mling 
of  the  eonrt  ia  allowing  the  wilneas  Oliver  Kiii^enatnitb  to 
answer  question  27|  propounded  to  him  by  the  appellee. 
The  obJBCtioa  made  was:  ''  We  oigeei  to  it^  aa  not  rebut- 
iiag  anjrtbifig,  and  as  ioeon^petent  and  inelevant,  and  im« 
materid,  and  having  nothing  to  do  with  the  matter."    The 
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objection  fa  too  general;  bot  in  view  of  the  testimony  as  to  the 
distance  the  road  crossings  were  from  each  other,  introduced 
by  the  appellant,  and  the  further  testimony  introduced  by  the 
appellant  as  to  the  different  points  at  which  the  whistle  was 
Bounded,  we  are  of  the  opinion  that  the  question  and  answer 
were  proper.  The  illustrations  given  by  counsel  for  the  appel- 
lant in  their  original  brief  are  not  parallel  cases.  What  we 
have  said  as  to  the  question  put  and  answer  given  thereto 
by  the  witness  Oliver  Klingensmith  applies  equally,  to  the 
question  propounded  to  Francis  Matbes  and  his  answer  to  the 
same. 

The  objection  to  the  twenty-first  question  asked  of  Mrs. 
Sarah  F.  Howard,  and  her  answer  thereto,  is,  that  the  evidence 
^4s  incompetent,  irrelevant,  and  immaterial."  The  objection 
is  unavailing. 

The  objections  to  questions  17  and  18  propounded  to  this 
witness,  and  her  answers  thereto,  are  unavailing. 

The  testimony  was  not  improper.  The  witness  was  the 
mother  of  the  appellee  and  the  wife  of  Dr.  Howard,  who  lost 
his  life  in  the  accident  involved  in  this  controversy.  When 
the  husband  and  daughter  left  their  home,  which  was  also  the 
home  of  the  witness,  on  the  fatal  evening,  she  was  present 
What  was  said  when  they  were  about  to  depart,  as  to  their 
destination,  was  not  mere  hearsay,  but  was  a  part  of  the  re$ 
gesta.  It  was  preliminary  to  what  afterwards  happened.  Such 
testimony  is  always  competent. 

The  appellee  was  permitted  by  the  court  to  introduce  in 
evidence  certain  answers  given  to  certain  interrogatories  pro- 
pounded by  the  appellee  to  the  api)ellant. 

Section  359  of  the  Revised  Statutes  of  1881  entitled  the 
appellee  to  propound  interrogatories  to  the  appellant  relative 
to  the  matter  in  controversy,  and  required  the  appellant  to 
answer  the  same.  After  the  interrogatories  had  been  an- 
swered, by  virtue  of  the  same  section  of  the  statute  it  was  the 
appellee's  right  to  introduce  the  answers  in  evidence,  if  she  so 
desired.  If  the  interrogatories  were  not  relevant,  the  appel- 
lant should  have  moved  their  rejection;  if  the  appellant  gave 
irrelevant  answers  to  the  interrogatories,  that  was  its  own 
fault,  and  it  cannot  complain  that  they  were  introduced  in 
evidence. 

This  brings  os  to  the  questions  arising  in  the  record  because 
of  the  instmctions  given  to  the  jury  by  the  court,  and  those 
refused. 
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This  is  an  action  to  recover  damages  because  of  injuries  to 
the  appellee  occasioned  by  an  accident  occurring  at  a  point 
where  the  appellant's  railroad  crosses  a  certain  highway  lo- 
cated in  Marion  County,  Indiana. 

The  appellee  and  her  father,  Dr.  Howard,  were  in  a  buggy 
drawn  by  one  horse,  and  were  in  the  act  of  passing  over  the 
railroad  track  when  struck  by  one  of  the  appellant's  loco- 
motive-engines pulling  a  train  of  cars  along  its  said  railroad 
and  across  said  highway. 

The  correctness  of  the  instructions  depends  upon  the  duties 
and  liabilities  of  the  parties  under  the  recognized  rules  of  law 
in  such  cases.  And  at  this  point,  as  well  as  at  any  other,  we 
may  state  that  there  was  a  conflict  in  the  evidence  as  to 
whether  the  whistle  was  sounded  and  the  bell  rung  as  the 
statute  law  of  the  state  then  required,  and  the  jury  having 
found  that  they  were  hot,  we  are  concluded  by  the  finding, 
and  in  the  further  consideration  of  the  case  shall  take  it  for 
granted  that  the  appellant  was  guilty  of  negligence  contribut- 
ing to  the  disaster. 

This  will  leave  but  the  one  main  fact,  and  the  questions 
which  are  involved  relating  to  it:  the  want  of  contributory 
negligence  on  the  appellee's  pari 

In  Hathaway  v.  Toledo  etc.  B^y  Co.^  46  Ind.  26,  the  follow- 
ing instruction  was  held  to  be  correct  as  a  statement  of  the 
law:  ''When  a  person  crossing  a  railroad  track  is  injured  by 
a  collision  with  a  train,  the  fault  is  prima  facie  his  own,  and 
he  must  show  affirmatively  that  his  fault  or  negligence  did 
not  contribute  to  the  injury,  before  be  is  entitled  to  recover  for 
such  injury." 

In  the  case  of  Cincinnati  etc.  R,  R,  Co.  v.  Butler^  103  Ind. 
81,  it  is  said:  ''In  cases  where  contributory  negligence  may 
be  claimed,  it  is  settled  in  this  court  that  the  absence  of  con- 
tributory negligence  is  part  of  the  plaintiff's  case,  both  as  to 
averment  and  proof." 

In  Lyon9  v.  Tare  Haute  etc,  R.  R.  Co.,  101  Ind.  419,  it  is 
said:  "It  is  too  well  settled  to  admit  of  debate  that  a  party 
who  sues  for  an  injury  to  person  or  property  resulting  from 
negligence  must  prove  that  he  was  himself  without  negligence: 
Cincinnati  etc.  Ry  Co.  v.  Hiltzhauer^  99  Ind.  486,  and  author- 
ities cited." 

In  Indiana  etc.  Ry  Co.  v.  Qreene,  106  Ind.  279,  55  Am.  Rep. 
786,  it  is  said  by  this  court:  "  It  may  suffice  to  say,  since  it  is 
the  established  rule  of  this  court,  as  it  is  of  the  courts  in  a 
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large  majoidtf  «f  ib«  states,  tt^t  it  auat  be  aAnamHy^ly 
flhown  that  the  injured  party  wae  ia  the  tesevQiae  of  4«e  caie 
at  the  time  the  accident  oocurrad.  At  least,  it  must  be  made 
to  appear  that  want  of  care  on  his  part  in  no  way  oontrihaied 
to  bring  about  the  injoryi  or  helped  to  piodaoe  the  accident 
for  which  oompensation  is  sought." 

In  view  of  these  authorities  the  foUowiag  instructions  aaked 
by  the  appellee,  and  given  by  the  court,  were  erroneous: — 

^*  No.  2.  A  traveler  upon  a  public  highway  in  this  state  has 
a  right  to  assume  that  a  railroad  company  whose  track  crosses 
such  highway  will  obey  the  law  and  give  the  signals  required 
by  law  upon  the  approach  of  trains  to  such  crossing,  and  (al- 
though the  failure  to  give  such  signals  does  not  release  the 
traveler  from  exercising  due  care)  if  no  such  signals  are  given, 
and  the  view  is  obstructed,  and  there  are  no  indications  to  the 
contrary,  the  traveler  is  not  guilty  of  contributory  negligence 
in  assuming  that  no  train  is  advancing  upon  snoh  crossing 
within  eighty  rods  thereof." 

*'  No.  4.  The  burden  is  upon  the  plaintiff  to  show  that  tbeie 
was  no  negl^ence  upon  her  part  contributing  to  the  injury 
complained  of;  but  this  need  not  necessarily  be  shown  by  di- 
rectly affirmative  evidence,  but  may  be  shown  by  proving  the 
facts  and  circumstances  from  which  it  may  be  inferred.  If 
iill  of  the  circumstances  under  which  the  said  injury  occurred 
are  put  in  evidence,  and  upon  an  examination  of  them  nothing 
is  found  in  acts  or  omissions  showing  contributory  negligence,  or 
ground  for  suspecting  or  inferring  such  negligence  on  the  part 
of  the  plaintiff,  the  inference  of  care  upon  her  part  may  be 
drawn  from  the  absence  of  all  appearance  of  fault,  either  posi- 
tive  or  negative,  on  tfae  part  of  plaintiff,  in  the  circumstances 
under  which  the  injury  was  received;  and  in  considering 
the  question  of  due  care  on  her  part,  you  have  a  right  to 
take  into  consideration,  together  with  the  other  facts  and  cir- 
cumstances in  the  case,  the  instinct  of  self-preservation  and 
the  known  and  ordinary  disposition  of  all  persons  to  guard 
themselves  against  danger. 

'^  No.  6.  It  was  the  duty  of  the  defendant,  by  her  employees 
in  charge  of  such  train,  in  approaching  said  crossing,  when  not 
less  than  eighty  (80)  nor  more  than  one  hundred  (100)  rods 
distant  therefrom,  to  sound  the  whistle  on  such  engine  dis- 
tinctly three  (8)  times,  and  to  ring  the  bell  upon  such  engine 
continuously  from  the  time  of  sounding  such  whistle  until 
such  engine  had  fully  passed  said  crossing;  and  although  the 
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to  g^re  manh  warning  of  ibe  •ppraaeh  of  micfa  train  did 
not  rriiovo  tim  {Mntiff  from  exeroinng  dne  cftre  to  avoid  tbo 
injiujF^  jet  if  no  aueh  wsmiDg  wao  giTon,  the  abeenoe  of  snch 
wamiDg  is  •  circvmfitaaoo  lo  bo  eonoidered  in  dotermxiring 
whether  Bach  care  was  exercised  by  the  plaintifC* 

Tlio  seeond  inotraetion  ooiiM  havo  led  the  jury  to  no  other 
GOBdcMion,  if  the  view  wae  in  some  way  obetraeted  between 
tb*t  part  of -flkr  highway  over  wbieb  tbo  appellee  was  aproaeb- 
]»g  tbo  croe^fig»'i^kl  the'taihdad,  a?«d  there  bad  been  a  failure 
to  somd  ttio  wbisilo'attaebeft  to'tbo  loedW'otiv^^^mgtne  or  ring 
its  bell  within  eighty  rods  of  the  crossing,  an4  it  i4m  ccmld 
have  erosaed  in  safety  had  the  approaehing  train  been  eighty 
TodB  away,  than  that  she  waa  not  gaihy  of  contributory  negli- 
gence, ew»  tboogfa  she  dronre  upon  the  crossing  without  stop* 
ping  to  look  or  listen  for  an  approaching  train.  In  other 
words,  from  a  riigbt  obetnictioa  of  the  view,  and  a  failure  to 
ring  the  bell  or  sound  the  whistle,  the  jury  might  infer  want 
of  contributory  negligence  in  attempting  to  cross  the  railroad 
track  under  any  circumstaneee  which  would  have  made  it 
reasonably  safe  on  the  etqppoBitkm  that  the  engine  and  train 
were  eighty  rods  arway. 

By  the  Iburtii  instruction  the  juiy  are  fold,  substantially, 
that  if  there  is  nothing  in  the  evidence  tending  to  show  con- 
tributory negligenee,  they  may,  without  proof,  infer  there  waa 
DO  such  negligence* 

By  the  fifth  instraotion  the  jury  are  told  that  if  the  whistlo 
wae  net  oewnded  nor  the  bell  rung,  this  wae  a  circumstance 
tending  ta  show  want  of  contributory  negKgence,  and  as  a 
logical  sequence  (if  it  were  a  circumstance  in  that  direction), 
the  jury  were  teid  that  they  might  find  therefrom  that  it  waa 
BofiBcicnt  te  establish  the  fact,  as  it  was  for  them  to  determiaa 
at  te  the  weight  of  the  evidence. 

Tbie  very  inelruetion  may  have  misled  the  jury,  and  caused 
theB>  to  find  want  (rf"  contributory  negligence. 

The  court  should  have  given  instructions  numbers  8^  8, 
and  11,  or  their  equivalent,  asked  by  the  appellant,  as  they 
Btated  tiie  law  eorreetly,  and  were  applicable  to  the  evi-- 
denee:  — 

**No.  9.  The  burden  is  on  the  ptaintifT  to  show,  by  a  pre- 
ponderance of  the  evidence,  that  she  and  her  father  vigilantly 
used  their  eyes  and  eara  to  ascertain  if  a  train  of  cars  was 
approaching,  and  if  this  hae  not  been  shown  to  you  by  a  pre- 
ponderance of  the  efidenee,  the  plaintiff  cannot  recover." 
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**  No.  8.  When  a  person  crossing  a  railroad  track  is  injured 
by  collision  with  a  train,  the  fault  is,  prima  facUf  her  own, 
and  she  must  sl^ow  affirmatively  that  her  fault  or  negligence 
did  not  contribute  to  the  injury,  before  she  is  entitled  to  re- 
cover for  such  injury." 

^*  No.  11.  The  fact  that  the  train  was  behind  time,  and  was 
running  faster  than  its  usual  speed  at  the  crossing  to  make 
up  time,  did  not  excuse  the  plaintiff  or  h<Br  father  from  exer- 
cising the  care  and  cautipq  required  of  Ibem  when  the  train 
was  on  tiine|4ind,  running;  aC  itp  usual  rate  of  speed  at  that 

ci:odrfBg.r^ ',    - . .  . 

tn  ^nekhy  V.  Cape  Cod  R.  R.  Co.^  120  Mass.  257,  it  is  said: 
^  Mere  proof  that  the  negligence  of  the  defendant  was  a  cause 
adequate  to  have  produced  the  injury  will  not  enable  a  plain- 
tiff to  recover,  as  it  does  not  necessarily  give  rise  to  the  in- 
ference of  due  care  upon  his  part,  proof  of  which  is  essential 
to  his  case":  See  Sherlock  v.  AUing^  44  Ind.  184. 

In  Indiana  etc.  R*y  Co.  v.  Qreene^  106  Ind.  279, 55  Am.  Rep. 
736,  it  is  further  said:  '*  The  facts  and  circumstances  illus- 
trating the  conduct  of  the  injured  person  at  the  time  of  the 
accident  must  be  made  to  appear.  If  from  these  the  infer- 
ence can  be  drawn  that  proper  caution  was  exercised,  it  may 
then  be  said  the  presumption  of  contributory  negligence  has 
been  affirmatively  removed."  The  trial  court  in  that  case 
gave  the  following  instruction:  "  The  allegation  that  the  injury 
occurred  without  the  fault  or  negligence  of  the  plaintiff's  in- 
testate must  be  proved  by  the  plaintiff;  but  at  the  same  time 
it  is  a  negative  averment,  and  if  the  plaintiff  has  shown  by 
the  evidence  that  the  injury  occurred  as  charged,  resulting  in 
the  death  of  the  plaintiff's  intestate,  and  that  it  was  caused 
by  the  negligence  of  the  defendant  as  charged,  without  show- 
ing any  contributory  negligence  or  ground  for  inferring  or 
reasonably  suspecting  such  negligence,  she  will  be  entitled  to 
recover  without  making  direct  and  affirmative  proof  on  that 
subject  In  the  absence  of  circumstances  to  show  or  suggest 
it,  there  is  no  presumption  of  contributory  negligence." 

This  instruction  was  held  to  be  erroneous,  and  the  court 
said,  speaking  of  the  appellant:  ^  He  must  show  the  facts,  as 
well  those  which  relate  to  his  share  in  the  transaction  as  those 
which  relate  to  the  defendant's,  and  if  upon  the  whole  case 
the  inference  of  negligence  arises  against  the  defendant,  and 
of  due  care  on  his  part,  he  may  recover.  The  fact  that  a  per- 
son traveling  on  a  highway  comes  in  collision  with  a  train  on 
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a  railway  crossing  is  of  itself  sufficient  to  suggest  a  presump- 
tion of  contributory  negligence  against  Him  in  a  suit  for  com- 
pensation":  Jincinnati  etc.  R,  R.  Co,  v.  Butler,  103  Ind.  31; 
Hathaway  v.  ToUdo  eU.  R'y  Co.,  46  Ind.  25.  See  ToUdo  etc. 
R'y  Co.  Y.  Brannagan^  75  Ind.  490,  upon  the  last  proposition 
above. 

It  is  the  rule  that  a  person,  before  crossing  a  railroad  track, 
must  stop,  look,  and  listen,  and  it  applies  to  pedestrians  as 
well  as  to  others:  Aiken  y.  Pennsylvania  R'y  Co.,  130  Pa.  Sl 
380;  17  Am.  St.  Rep.  775;  BuOer  v.  Gettysburg  etc.  R.  R.  Co., 
126  Pa.  St  160. 

In  Allen  v.  Maine  etc.  R.  R.  Co.,  82  Me.  Ill,  it  is  said:  ''  The 
evidence  shows  that  at  twenty-five  or  thirty  feet  from  the 
crossing,  the  approaching  train  from  Bath  might  have  been 
seen  by  the  plaintiff  several  hundred  feet  distant  from  the 
crossing.  The  plaintiff  did  not  look  in  that  direction  until 
his  horse's  forefeet  were  between  the  rails.  Was  the  neglect 
on  his  part  to  look  in  that  direction  a  want  of  ordinary  care 
and  prudence?  Is  a  traveler  justified  in  driving  upon  a  rail- 
road crossing,  in  the  absence  of  safety  signals  giving  him 
the  right  to  cross,  without  looking  for  an  approaching  train? 
It  has  been  many  times  decided  in  this  court  that  the 
traveler,  before  crossing  a  railroad,  must  both  look  and  listen. 
•  ...  If  the  crossing  at  which  the  plaintiff  was  injured  is 
00  constructed  that  an  approaching  train  cannot  be  seen  until 
a  traveler  comes  very  near  to  the  railroad  track,  common 
prudence  requires  him  to  approach  at  such  speed  that  when 
an  approaching  train  may  be  seen  he  may  be  able  to  stop, 
and  allow  such  train  to  pass.'' 

To  the  same  effect  are  our  own  cases:  Cincinnati  etc,  R.  R. 
Co.  V.  BuUer^  103  Ind.  81,  and  cases  cited;  Indiana  etc.  Ry 
Co.  V.  Greene^  106  Ind.  279;  55  Am.  Rep.  736.  See,  upon 
these  different  propositions,  Chicago  etc.  Ry  Co.  v.  Hedges, 
118  Ind.  5;  Conts  v.  Cincinnati  etc.  R'y  Co.,  114  Ind.  328; 
Ohio  etc.  R'y  Co.  v.  Hill,  117  Ind.  56;  Lake  Shore  etc.  R'y  Co. 
Y.  Pinchin^  112  Ind.  592;  Indiana  etc.  R'y  Co.  v.  Hammock, 
113  Ind.  1. 

In  the  light  of  these  authorities  the  following  instruction 
requested  by  the  appellee,  and  given  by  the  court,  was  erro- 
neous:— 

**  No.  8.  There  is  no  rule  of  law  which  requires  a  traveler 
upon  a  public  highway,  in  approaching  a  railroad  crossing, 
to  stop  his  team  still.     But,  in  determining  the  question  of 
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pUiDliff't  eootribatory  negligence,  it  k  fcr  yon  to  Mywhctber 
the  coune  ponued  bj  the  plaiiHi#  wae  tudu  b»  woold  hsue 
been  adopted  bj  ao  ordinarily  cautious  ami  prudent  person, 
in  the  «aerciss  of  reaeonable  care  te»  amd  injury,  ooder  the 
facts  aibd  eireimistaneee  of  this  ease  as  diaeloeed  by  the  cth 
dence.  And  I  leave  it  for  you  to  say  whether  there  weresDcb 
obsiractfons  to  the  view  ef  the  train  that  did  tbe  injury,  aad 
such  ladt  of  warning  on  tbe  panrt  of  the  defendant  ef  its  ap- 
proach, as  would  lead  an  ordinarily  eautions  and  pmdeut  bmr^ 
in  the  exercise  of  reasonable  care  to  avoid  injary,  to  beliovo 
that  no  train  was  approaching  within  such  distance  of  the* 
crossing  as  to  make  his  endeavor  to  pass  the  same  dangerous.'' 

From  this  instruction  tbe  jury  could  well  infer,  if  it  ap- 
peared that  there  was  some  lack  of  warning  that  tbe  train 
was  approaching  the  crossing,  and  that  the  view  between  the 
app&Iiee  and  the  approaching  train  was  obstructed,  that  it 
then  became  a  qfuestion  for  their  determination  as  to  whether 
such  lack  of  warning,  together  with  the  obstrneted  view,  were 
sufficient  to  lead  a  person  of  ordinary  prudence  and  judgment 
to  the  condusion  that  there  was  no  train  approaohing  within 
such  a  distance  as  to  render  it  unsafe  for  the  appellee  and  her 
father  to  attempt  to  pass  over  the  track;  and  if  so,  then  they 
were  not  guilty  of  negligence  in  atteoeipiing  to  pass  over  with* 
out  first  slopping  and  exercising  their  senses  of  hearing  and 
sight 

In  our  opinion,  instruction  number  15,  asked  by  tbe  appel- 
lant, contained  a  correct  statement  of  the  law,  and  should  have 
been  given.    This  instruction  reads  thus: — 

^  No.  16.  If  there  were  any  obstmetions  to  sight  or  hear- 
ing in  the  direction  of  the  approaching  train  as  the  plaintiff 
and  her  father  neared  the  crossing,  the  obstructions  required 
increased  care  on  the  part  of  tbe  plaintiff  and  her  ftither  on 
approaching  the  crossing.  In  such  case  the  care  must  bo  in 
proportion  to  the  increase  of  the  danger  that  may  come  from 
the  use  of  the  highway  at  such  a  place.** 

When  applied  tcf  the  evidence  in  the  case,  all  of  the  fore- 
going instructions  asked  by  the  appellant  were  exceedingly- 
pertinent  as  well  as  proper. 

While  we  io  not  condemn  instruction  number  1,  asked  by 
the  appellee,  and  given  by  the  court  in  the  abstract,  we  Hiink 
that  there  was  no  evidence  which  made  it  pertinent,  and  that 
it  was  calculated  to  mislead  the  jury.  The  said  instruction 
is  as  follows: — 
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**  No.  f .  Tfjon  ffncT  from  the  evidence  that  the  plaintiff  waa 
injured  bj  the  defendAat's  train  while  travel! n|j|  upon  a  puUlifi 
highwajy  aa  aUeged  in  hav  complauit^  thai  the  whkUa  waa 
Bat  aiNiiided  and  Ae  IMl  mng,  a»  required  bj  law,  av  aakf 
Indn  approached  aaid  crossings  and  that  pFaintiff  was  nitsled 
by  dafendantls  failure  to  give  auch  warnings  and  without 
fault  or  negligence  on  her  part,  and  wittiout  notice  of  the  ap- 
proach of  said  train,  was  placed  in  a  position  of  great  peril, 
and  in  the  excitement  of  that  peril,  and  in  the  effort  to 
escape,  made  a  miataka  aa  to  the  proper  course  to  be  pursued, 
and  injury  resulted,  such  error  of  judgment  is  not  contribu- 
tory negligence^  axki  will  not  bar  a  recovery  by  her  for  tha 
injury  sastained." 

Wa  may  add  fiiiihar,  that  wa  find  no  evidanav  tending  to 
rebut  contributory  negligence  on  the  appellee's  part;  in  view 
af  the  authorities,  not  a  circumstance.* 

Aa  to  the  circumstances  which  found  the  I4)pelkuit  and  her 
father  on  the  crossing  when  the  misfortune  overtook  them,  the 
eridenee  is  an  entire  blank.  Whether  or  not  they  saw  the 
train  approaching,  or  heard  the  sound  which  a  moving  train 
^ves  out,  and  Were  deceived  as  to  the  distance  it  waa  from 
ihein»  and  aitemfitad  la  croas  the  track  notwithstaindiihg,  we 
do-  nal>  know.  The  rate  of  spaed  ai  which  Ihey  approached 
the  crossing,  and  whether  or  not  they  stopped  and  exercised 
their  sensea  of  hearing  and  sight,  ate  Iftcts  which  da  nai  ap- 
pear in  the  evidence. 

In  yiew  of  the  authorities  which  we  have  cited,  and  espe- 
ciaHy  the  cbecb  of  Indiana  eU.  IPy  Co,  t.  Oreentj  106  Ind. 
STS*,  &5  Am.  Bcp.  7S6,  and  (Hncirmati  ett.  M.  R,  Co,  v.  Bntler, 
SOS  Ind.  SI,  die  caaa  al  bar  weems  te  havw  been  tried  upon  a 
theory  cwthrely  erroneooa.  The  case  of  PitMurgh  ete.  Ry  Co,  v. 
Harftfi,  82  Ind.  476,  relied  upon  by  the  appellee,  is  not  in  har- 
mony with  our  earlier  cases,  and  is  out  of  line  with  those  more 
rsocot;  the  later  casea  following  the  earfier  ones,  and  upon  the 
qmetiene  involved  m  the  present  case  cannot  be  regarded  aa 
an  awthority  smcc  the  case  of  Cincinnaii  eie,  R,  R.  v.  BtcAer^ 
lOS  Ind.  SI.    The  judgment  must  be  reversed. 

Judgment  retersed,  with  oosts. 


VasLiosBrea — K^iawAV  OKanMa—  Svaoaa  cp  Paeor— One  iiijand  •• 
•  nilwsy  trrrrr'rg  »«ai  •■laliMah  his  fiwdtm  liwn  ODntsibotory  aagligt«M 
bjf  tbowing  that  ha  approached  tha  oraadag  with  cara  and  prudanca:  BrkktM 
V.  New  Twk  eie.  R.  JL  Co,,  120  K.  Y.  290;  17  Am.  St.  Rep.  648^  aad  nota; 
CUo  ele,  rp  C^  T.  HiH  117  bd.  661 
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Nboliosnce  —  Rauwat  Crossinos— Durrio  Stop,  Look,  ahd  LoTKir. 
—  PerBona  walking  or  driving,  when  about  to  crora  a  railway  track,  muat 
■top,  look,  and  listen  for  approaching  trains;  a  failure  so  to  do  is  not  merely 
•▼idenoe  of  negli^eiioe,  bat  negligence  itself:  Aiken  y,  Pemuyhania  B.  R. 
Cbu,  190  Pa.  St  3S0;  17  Am.  St.  Rep.  775,  and  note;  Marty  t.  Chicago  eie. 
B'y  Co.,  38  Minn.  108;  CuUen  t.  President  etc  of  Canal  Co.,  113  N.  Y.  667; 
Indiana  etc,  R'y  Co,  v.  Hammock,  113  lud.  1;  Young  t.  New  York  etc  /f'y 
Co.,  107  K.  Y.  500;  Bloomjleld  ▼.  Burlington  etc  R.  B,  Co.,  74  Iowa,  607. 


BOWBN   V.    WlOKERSHAM. 
ri24  Indiana,  401.] 

JuxKiMBiiT  Am>  Judicial  Sals,  Dbscription  or  Propsbtt  nr. — Where 
one  claims  through  a  judicial  sale,  it  must  appear  from  the  decree  and 
deed  through  which  he  claims  that  the  title  to  the  property  claimed  is  in 
him.  If  the  decree  and  deed  are  so  defective  that  it  cannot  be  ascer- 
tained by  inspection  or  f]*om  data  which  they  furnish  what  property  was 
in  fact  sold,  or  if,  in  order  to  ascertain  the  intention  of  the  officer  in 
selling,  it  becomes  necessary  to  institute  an  extrinsic  inquiry,  the  deed 
is  void,  if  anoertain. 

DsscRiFTioir  ov  Propxrtt  im  a  Dbcbss  or  Salb. — A  decree  directing  the 
sale  of  a  parcel  of  land,  except  such  parcels  as  have  before  been  laid  out 
in  town  lots  by  James  Roach,  and  have  been  sold  an^  conveyed  prior  to 
the  execution  of  a  designated  mortgage,  is  invalid  for  want  o&  descrip- 
tion, when  there  is  nothing  in  the  reoord  famishing  diUa  by  which  to 
ascertain  what  tracts  had  been  laid  oat  in  town  lots  and  sold  aad  oqh* 
veyed. 

/.  ApplegaU  and  C.  R.  PoUard^  for  the  appellant. 
W.  C  Smith  and  O.  W,  Julian^  for  the  appellees. 

Mitchell,  J.  Bowen  sued  Wickersham  and  others,  in  eject- 
ment, to  recover  the  possession  of  lot  numbered  9  in  the  town 
of  Mortonville,  in  Carroll  County.  The  plaintiff's  only  claim 
of  title  rests  upon  a  decree  of  foreclosure  and  a  sale  and  con- 
veyance made  in  pursuance  thereof  by  the  sheriff  of  Carroll 
County. 

The  essential  part  of  the  description  of  the  land  in  contro- 
versy, as  contained  in  the  decree,  advertisement,  and  deed,  is 
as  follows:  *' Twenty  acres  out  of  the  northwest  fractional 
quarter  of  section  29,  in  township  25  north,  of  range  2  west, 
bounded  as  follows:  Commencing  at  low-water  mark  on  the 
north  bank  of  Deer  Creek  south  of  an  oak  witness-tree  of  the 
old  survey;  thence  south  parallel  with  the  section  line  forty- 
seven  and  one  half  rods;  thence  south  with  the  section  line  to 
Deer  Creek;  thence  down  said  creek  with  the  meanderings 
thereof  to  the  place  of  beginning,  ....  except  such  portions 
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of  the  above-described  tracts  of  land  as  have  heretofore  been 
laid  ont  in  town  lots  by  James  Roach,  and  have  been  by  him 
sold  and  conveyed  prior  to  the  szecution  of  the  mortgage 
herein." 

There  was  evidence  tending  to  show  that  the  lot  in  contro- 
versy was  embraced  by  the  general  description  above,  and 
that  it  was  one  of  the  town  lots  laid  out  by  Roach;  but  it  did 
not  appear  whether  it  had  been  sold  and  conveyed  at  the  time 
the  mortgage  mentioned  in  the  decree  was  executed,  nor  is 
there  anything  in  the  record  of  the  present  case  to  indicate 
that  the  decree  of  foreclosure  was  taken  upon  a  mortgage  exe- 
cuted to  the  plaintiff.  If  it  should  be  conceded  that  the 
general  description  of  the  twenty-acre  tract,  read  in  connec- 
tion with  the  testimony  of  the  surveyor,  was  sufficient,  still 
there  is  nothing  in  the  decree  or  deed  to  indicate  whether  or 
not  the  foreclosure  sale  and  subsequent  conveyance  embraced 
the  lot  in  controversy. 

In  order  to  maintain  ejectment,  the  burden  rests  upon  the 
plaintiff  to  make  out  a  title  to  the  land  in  dispute  in  him- 
self, and  as  he  claims  through  a  judicial  sale,  it  must  appear 
bora  the  decree  and  deed  through  which  he  claims,  without 
the  aid  of  extrinsic  evidenoe,  that  the  title  to  lot  numbered  9 
is  in  him. 

It  does  not  appear  from  the  record  that  the  lot  in  dispute 
was  embraced  in  the  foreclosure  proceeding,  nor  in  the  sale 
and  conveyance  made  by  the  sheriff  to  the  plaintiff.  In  order 
to  ascertain  whether  or  not  it  was  so  sold  and  conveyed,  it 
woold  be  necessary  to  institute  an  inquiry  outside  of  the 
reoord  so  as  to  ascertain  the  date  of  the  mortgage  upon  which 
the  decree  was  taken,  and  to  determine  whether  or  not 
the  lot  in  controversy  had  been  sold  by  Roach  before  that 
time. 

A  description  in  a  deed  or  mortgage  may  be  sufficient,  even 
though  it  may  be  necessary  on  account  of  its  imperfect  or  in- 
definite character,  to  aid  the  intention  of  the  parties  by  aver- 
ring  and  proving  extrinsic  facts.  This  rule  has,  however,  no 
application  to  a  description  found  in  a  decree  of  foreclosure, 
or  in  a  conveyance  made  in  pursuance  thereof.  Descriptions 
of  land  found  in  judicial  decrees  or  sheriff's  deeds  cannot 
be  reformed  or  aided  by  invoking  the  chancery  powers  of  the 
court:  Lewis  v.  Owen^  64  Ind.  446;  DdU  v.  TraveUn  Ins,  Co.^ 
89  Ind.  478. 

Where  the  description  as  contained  in  a  mortgage  or  other 
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iti0iruiii0iii  19  inporftot  6r  kicfeffiiil&,  tlk^  lancl  acttMlly  morir 
gviged  or  c0bwjwwI  sbovM  be  oeevraieljr  descRbed  m  the*  bifi 
or  tomplaAni  to  ftreolwe,  aa4  the  Jeocription  ht  tfce  decree 
should  be  bo  reformed  that  the  ofScer  may  know  on  wbsi 
land  to  exeeut<»  the  order  ef  the  court:  SlrwMe  vi  Neiffhberty  41 
Ind.  344;  Jonea*  on  Mortgage^  see.  1462.  The  sheriff  mtrsi 
be  able  te  identify  the  property  frotn  the  description  contained 
f  n  the-  decree,  and  the  purchaser  can  only  be  pBt  in  poaapsaicM 
of  the  land  definHely  described  in  the  deed:  Cnxmn^han^  ▼. 
McColhim^  98  Ind.  %;  Bf^rmeh  ▼.  Kaylor^  96  Ind.  603. 

If  the  decree  and  deed  are  so  defective  thai  it  cannot  be 
%8certained  by  inspection,  or  from  data  wWeh  tliey  funrisb, 
what  property  wae  rw  fact  sold,  or  if  in  order  to  ascertain  the  itt- 
tention  of  the  officer  in  selling,  it  beeoraes  necessarjpteinetitvte 
an  extraneoiiB  inquiry,  the  deed  is  toH  for  uncertaintjpr  Free- 
man  on  Execotions,  see.  98tl.  Thus  where  a  tract  of  lancF  hnA 
been  laid  off  into  town  lots,  some  of  which  had  been  seld,  it 
was  held  tiiat  a  sale  by  the  sheriff  of  the  owner^  iaterest  in 
the  land,  described  generally,  was  too  rague  to  conrey  title  ta 
any  partieolar  lot:  J^enne  y.  AshUy^  8  Mo.  177. 

It  cannot  be  ascertained  from  an  inspection  of  tlie  decree 
and  deed,  or  from  any  data  contained  therein,  wbetiier  lei 
numbered  9  was  or  was  not  sold  to  the  plaintiff,  and  ae  it  was 
Inetirobent  on  him  to  make  ont  an  affirmatire  title  before  his 
right  to  recovw  mm  eetabKsbed,  the  jadgraent  tar  the  defence 
ant  wae  right 

Jodgment  affirmed,  wftb  costs. 


DassRiFnoiv  n  Staaov^  Iheie.  — fti  aslleRffVdec&ollaai,  lh« 

>  shMld  biA-flpbedwitl»rwwaniihlB  OMteintjr^ «  BotfaiBS^  wilLpMi  th^^^ 
aadar:  Jankaam  t.  Ddcmqh  ^  Johiu.  506;  7  Anou  Deo.  403;.  BraugktotL  v. 
Birchmore,  Harp.  300;  18  Am.  Dea  664.  Compare  Hqffma*  t.  Antkonif^  6  R.  L 
S82;  75  Am.  Deo.  70ft. 
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White  SfiwiKO-HAcmNE  Company  v.  Gosmnf. 

[134  ljn>iAiiA«  «&] 
IvtDKvci— C6icPABi8oir  ov  Hahml  —  Patshi  Wrioh  abb  war  n  Sn* 

geniiiiM^  oannoi  Im  used  for  tlM  fBiptat  «l  makaig  «nfnit«i  ImAipmb 
tfif  sifiDfttiKM  i'hti^fo  BttMbftd  And  tiiA  MSBAtanA  4B  A  Vnad  or  otiior 
paper  in  a  ooitb 

Gboss-bxaminatioh.  — The  extent  to  wUeh  cron-ezAnSBAlioii«  thAll  be  eon- 
ducted  U  burgely  in  Hn  dncretion  «f  the  trkl  oonrt^  mmk  wmdk  Aiwrelwn 
will  no*  be  interforod  wiik  nnhw  itolwiy  npfi  ■  tkrt  it  WM  ohBurl  » 
the  injury  of  the  pnrty  eomplAining. 

EviDKROB.  —  Fhotoobapbs  ASS  Sioo^iDABT  SviDBBOi^  And  therefore  not  Ad* 
mieeible  when  the  original  ean  be  produeed  in  oonrl 

iTZDINfa,  —  MlOROSOOPIO    ElfLASQIMKIT   OV    StOBATTOB    «    W9t    AOHIA- 

muB  in  eridoBoe  w^antbeorigBMlnlgnBlBMisinBABrl 

BriDIAOB.  — liBRBBB  ABD  OnUB  PaVBBB  ABB  MOT  ABMBBBLB  JM  KtI- 
DBBCB   WHBX   THB    SlONATflBSS    THKBBTO    ABB    HOT    AOMrmD    TO    B8 

Gbkuixb,  And  they  are  not  relerent  to  any  iatoe  in  the  eaa^  And  the  only 
object  of  putting  them  in  eridenoe  mnet  be  for  tlM  pnrpoee  of  eoBpering 
tiie  ei^aAtuno  thereon  with  tbo  lignAtnre  on  tfie  bond  in  sBik 


M.  B.  Johnson,  W.  0.  Cruxlonf  and  F.  if.  Potffen^  for  the  aj^ 

pellant 

Z>.  JB.  BmL  mnd  E.  A,  SraHon,  for  tim  ayptllet. 

Coffey.  J.  This  waa  a  suit  bj  the  appellant  against  the 
appellee  upon  a  bond  winch  the  complaint  allegea  waa  exe* 
cuted  to  the  appellant,  by  the  appellee,  aa  anretj  of  one  Bush 
Gordan. 

The  appellee  pleaded  non  ett  factum.  The  canae  waa  tried 
by  a  jury,  resulting  in  a  verdict  for  the  appellee,  upon  which 
the  court  rendered  judgment 

The  error  assigned  is,  that  the  court  erred  in  oyerruling  the 
motion  for  a  new  trial. 

It  is  claimed  by  the  appellant  that  the  court  erred  tn  refus* 
Ing  to  permit  it  to  prove  by  Asa  T.  Beebe  and  others,  wit- 
nesses called  by  the  appellee,  on  cross-examination,  that  in 
their  opinion  the  signatures  to  two  letters,  four  promissory 
notes,  and  a  certain  claim-file  were  the  genuine  aignatures  of 
the  appellee.  The  two  letters,  a  witness  called  by  the  appel- 
lant testified  he  had  received  from  the  appellee,  and  that  they, 
among  other  things,  had  given  him  his  acquaintance  with  the 
appellee's  handwriting,  and  that  from  his  acquaintance  with 
the  appellee's  handwriting  he  believed  the  signature  to  the 
bond  in  suit  was  genuine. 

The  four  promissory  notes  were  produced  by  a  witness  on 
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behalf  of  the  appellant,  who  testified  that  he  was  acquainted 
with  the  appellee's  signature;  that  one  of  the  means  by  which 
be  became  acquainted  with  it  was  by  seeing  it  to  said  notes, 
and  that  in  his  opinion  the  signature  to  the  bond  in  suit  was 
the  appellee's  genuine  signature. 

The  claim-file  was  identified  by  a  witness  for  the  appellant, 
who  testified  that  the  same  was  acknowledged  before  him,  and 
that  he  was  acquainted  with  the  handwriting  of  the  appellee, 
and  that^  in  his  opinion,  the  signature  to  the  bond  in  suit  was 
his  genuine  signature. 

The  letters,  promissory  notes,  and  claim-file  were  not  papers 
in  this  cause,  nor  were  the  signatures,  thereto  admitted  to  be 
the  genuine  signatures  of  the  appellee,  nor  were  they  read  in 
evidence.  They  could  not,  under  these  circumstances,  be  used 
for  making  comparison  between  the  signatures  thereto  at- 
tached and  the  signatures  to  the  bond  in  suit:  Burdick  v. 
Huntf  43  Ind.  881;  Huston  v.  Schindler^  46  Ind.  38;  Jones  v. 
State^  60  Ind.  241.  Furthermore,  these  papers  had  not  been 
referred  to  by  the  witnesses  sought  to  be  cross-examined,  and 
were  not  in  any  way  connected  with  their  testimony;  they 
were  not  expert  witnesses.  For  these  reasons  the  testimony 
sought  to  be  elicited  was  not  cross-examination.  The  court 
did  not,  under  the  circumstances,  err  in  sustaining  an  objec- 
tion thereta 

The  extent  to  which  a  cross-examination  shall  be  conducted 
is  largely  in  the  discretion  of  the  trial  court,  and  such  discre- 
tion will  not  be  interfered  with  unless  it  clearly  appears  that 
such  discretion  has  been  abused  to  the  injury  of  the  party 
complaining.  For  this  reason  we  cannot  say  that  the  court 
erred  in  refusing  to  allow  the  appellant  to  prove  by  the  ap- 
pellee on  cross-examination  that  the  signatures  to  the  notes 
and  letters  above  referred  to  were  genuine. 

On  the  trial  of  the  cause,  the  appellant  offered,  for  the  in- 
spection of  the  jury,  what  purported  to  be  a  microscopic  en- 
largement of  the  signature  of  the  appellee  to  the  bond  in  suit, 
and  proved  by  a  competent  witness  that  he  made  it  by  hand 
from  an  image  in  the  camera  lucida.  Upon  objection  made  by 
the  appellee,  the  appellant,  by  his  counsel,  state d  to  the  court 
that  he  expected  to  prove  by  said  witness  that  it  was  a  micro- 
scopic enlargement,  and  a  correct  enlargement  of  the  signa- 
ture upon  the  bond,  and  that  said  enlargement  showed  that 
after  the  letter  "o"  in  the  word  "Gordon"  had  been  made, 
tlie  pen  was  put  aside  to  retouch  it;  but  the  court  sustained 
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the  objection,  and  ezcloded  the  enlarged  microscopic  signa- 
tare.  The  witness,  however,  was  permitted  to  testify  fully  in 
lelation  to  said  signature,  and  to  its  appearance  in  its  en- 
larged condition. 

It  is  claimed  by  the  appellant  that  the  court  erred  in  ex- 
olnding  from  the  inspection  of  the  jury  the  enlarged  micro- 
scopic signature. 

In  the  case  of  Marcy  ▼.  Bame9y  16  Gray,  161,  77  Am.  Dec 
405,  it  was  held  that  it  was  not  improper  to  permit  the  jury  to 
compare  magnified  photographic  copies  of  genuine  signatures 
with  similar  copies  of  the  disputed  signature;  but  in  this  case 
it  was  not  proposed  to  compare  the  enlarged  copy  of  the  dis- 
puted signature  with  a  similar  one  of  a  signature  admitted 
to  be  genuine.  The  offer  was  to  furnish  such  enlarged  copy 
^merely  for  the  inspection  of  the  jury. 

It  seems  to  be  well  established  that  photographs  are  not 
admissible  in  evidence  when  the  original  can  be  produced  in 
court,  photographs  at  best  being  secondary  evidence:  Rogers 
on  Expert  Testimony,  sec.  144;  Mailer  of  Foster^s  WUlj  34 
Mich.  23;  Ebom  v.  Zimpelman^  47  Tex.  508;  26  Am.  Rep. 
513;  Niiler  v.  Johnson^  27  Md.  6;  Tome  v.  Parlersburg  etc. 
R.  R.  Co.,  39  Md.  36;  17  Am.  Rep.  540. 

The  enlarged  signature  offered  to  the  jury  in  this  case  was, 
at  most,  a  mere  copy,  while  the  original  was  in  court.  Had 
it  been  desirable  that  the  jury  should  examine  the  signature 
in  question  with  the  aid  of  a  microscope,  we  know  of  no  rea* 
son  why  they  should  not  have  been  permitted  to  do  so;  but 
the  admission  of  what  purported  to  be  an  enlarged  copy  of 
such  signature  opened  the  door  to  innumerable  collateral 
questions.  We  do  not  think  the  court  erred  in  refusing  to 
submit  to  the  inspection  of  the  jury  this  enlarged  copy  of  the 
signature  in  question,  as  it  was  not  proposed  to  compare  it 
with  enlarged  copies  of  signatures  admitted  to  be  genuine. 

It  is  also  claimed  by  the  appellant  that  the  circuit  court 
erred  in  refusing  to  admit  in  evidence  the  letters  and  promis- 
sory notes  hereinbefore  referred  to  in  this  opinion.  In  the 
exclusion  of  these  letters  and  notes,  we  do  not  think  the  court 
erred.  The  witnesses  having  them  in  possession  had  the  ri|;ht 
to  refer  to  them  for  the  purpose  of  refreshing  their  memories 
before  testifying,  and  in  corroboration  of  their  testimony,  ad- 
dressed to  the  court,  upon  the  subject  of  their  competency  to 
testify;  but  they  were  not  competent  testimony  to  go  to  the 
jury:  Thamoi  v.  SiaU,  103  Ind.  419. 
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They  had  no  oonaeetioa  whatever  with  4be  eafle  oa  triaL 
As  the  Bagnaturea  thereto  were  not  AcUnitted  lo  hegemrino, 
ihejr  coiild  uot,  as  wo  have  soeii,  bo  oompored  with  the  sJi^na* 
ture  to  the  bond  in  suit.  There  was  no  issue  ia  tlie^asB  apoD 
which  they  ooukl  ha^e  ihrown  any  light.  * 

Fiualiyy  it  is  oonteoded  by  the  appeUan^  that  tbo  verdki  of 
the  jury  is  not  supported  by  the  evidence  in  the  canoe. 

The  appellee  testified,  on  tlie  trial  of  the  cause,  that  he  did 
BOt  sigo  or  execute  the  botid  io  suit.  There  ia  mtieh  teesti- 
moiiy  in  the  cause  tending  to  cc»*roborate  hitii.  The  rbcord 
presents  a  case  where  there  is  a  conflict  in  the  evidenee  upoci 
ail  the  material  points  in  the  case.  It  has  been  so  often 
decideii  and  is  so  well  settled  that  this  oourt  will  not  nndor- 
take  to  weigh  conflicting  evidence,  that  we  need  cite  no  au- 
thority upon  the  subject. 

There  is  no  error  in  the  record  foi  which  the  judgment 
should  be  reversed. 

Judgment  affirmed* 

Cross- BXAMiNATioii.  —  TIm  exteat  to  which  a  eron-ezaniinattMi  laay  1m 
carried  rests  in  the  sound  discretion  of  the  court:  Hincficliffe  v.  Kooniz^  121 
Ind.  422;  16  Am.  St.  Rep.  403;  and  the  exeroiae  of  such  discretion,  if  nol 
abused,  is  not  reviewable  upon  appeal:  Mirwuntjham  •«0e.  7im.  Co,  r.  Fubmr^ 
126  lU.  328;  9  Am.  St.  Aep.  599. 

EviDBNCB — PaorooaAPUn.  —  As  to  the  proof  of  haadwotiBg  by  fihata- 
graphie  copies,  see  Ehorn  v.  Zimpelman^  47  Tec  503;  26  Am.  Rep.  315,  and 
note  819-321.  For  photographs  as  evidence,  generally,  tee  Dyson  ▼.  New 
Turk  Ht,  I?.  R.  Oo.,  57  Com.  9;  14  Am.  St.  Rep.  82;  Bromn  T.  M9tropo(Mam 
L.  /m.  Co.,  05  Midi.  306;  8  Am.  St  Bcp.  894;  Di^im  ▼.  Peapk,  107  Ui.  U8| 
47  Am.  Rep.  431;  In  tv  Jtwt^,  61  CaL  408;  KcmM  ▼.  MaM,  ISO  Mass. 
141. 

EviDBNCB — Proving  Handwriting  vt  Compariboii.  —  As  to  the  ad* 
missibility  of  evidence  of  handwriting,  founded  upon  a  comparison  with 
Dther  writings  admitted  or  proared  to  be  genntae,  wem  FnHxr  v.  #^  IM 
K.  C.  119;  f  Am.  Si.  Rep.  27,  and  note.  Saoh  •vidnoe  is  inalkninibU  "viMn 
the  writings  produced  for  oomparisott  are  not  ppcvoi  ^or  adailtad  Ao  lie 
genuine:  Bray  v.  FUekinger,  79  Iowa,  313;  WaOotr  ▼.  Statle,  121  lad.  437. 
Parol  testimony  to  establish  by  comparison  the  handwriting  of  the  signsturo 
to  a  jMiper  which  is  not  produced  is  not  admisBible:  Mmjgt  t.  AtEoms,  76 
Tex.  448.  But  the  optaton  of  a  witnass  as  Co  the  gaaniiwmass  «f  «  disputed 
lost  signature  which  he  Jum  aaeu,  basail  upon  a  CMipcasflB  of  his  ffsoeUec 
tion  of  it  with  a  aignatuM  of  the  same  peiwui,  in  eyidena^  Aod  admitted  to 
be  genuine,  is  admissible:  Hammond  t.  Wolf,  78  Iowa,  228. 
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(iSilMPUPA^tn.i 

HioHWAnb— ABirrniii  oh  ▲  Pvbuo  Suborbut  Hmhwat  H4V9  a  Riobt 
therein  dlatinoi  from  that  of  the  pnbU(v  which  the  l^UUtejre  OMUieft 
take  away,  except  to  appropriate  it  to  a  public  nee  upon  paymept  of 
aompensation.  The  pablio  hat  no  intereat  in  anoh  a  highway,  other  than 
the  right  to  paae  aad  repaaa  erer  it. 

Hmmwaym.  ^hknwQ  QAB-rirm  m  a  Sobvbbah  IUu»  is  vm  iMwomnon 
ow  AM  ADDinovAii  BuJUXN,  for  which  compenaation  muat  he  nade  to 
the  land-owner. 

iBJUNCnOH  WILL  MOT  BB  I8SUB1>  AT  THB  Surr  OF  All  ABUTTING  LanP-OWNBB 

to  prerent  the  maintenanoe  ef  a  line  of  gaa-pipea  in  a  public  highway, 
where  laige  inma  of  Money  hare  been  expeaded  by  the  gaa  company  en 
the  faith  of  a  liceoae  granted  to  it  by  the  board  of  commivioaera,  ami 
the  oomplainiBg  Und-owoer,  with  fall  knowledge  of  all  the  faeta^  made 
no  objection  until  the  company  had  eooitrncted  ita  mala  line  and  ay  stem 
at  great  expenae.  Hie  remedy  ia  hj  action  to  recover  damagea  for  the 
i&Taaton  of  Ida  rightBi 

/.  A.  New,  S.  E.  UrmMton,  B.  R.  St^Jienim^  af^  W.  R.  F$r- 
tigt  for  the  appellant. 


A.  F.  SkirU,  M.  Ve$Ud,  T.  /.  Ecme^  rnni  T.  P.  Davis,  fer  the 
appelleea. 

SluotTi  J.  The  board  of  comrowioners  #f  HamiltoD 
CSounty  granted  the  IndianapoliB  Natural  Oas  Cgtnpanjr  tiio 
right  to  lay  pipes  in  a  free  gravel  road  cooetrueied  under 
the  statute  of  thia  atate  at  tb«  ^xpenat  of  the  land-owners. 
The  appellant  is  mm  abutting  owner  in  fee  of  land  along  the 
line  of  the  highway.  Prior  to  the  time  thia  suit  waa  bmoughtt 
the  oompany  had  conatruoted  a  aystem  of  gaa-worka,  and  had 
laid  in  the  highway  a  line  of  pipea  for  the  purpoae  of  aupply- 
ing  the  citiiens  of  the  city  of  Indianapolis  and  otbei'e  with 
natural  gaa.  In  the  prosecution  of  thia  work  the  company 
had  expended  many  thoosanda  of  doUara.  To  make  the  sy^- 
tern  effective^  and  to  successfully  supply  gas  aa  it  had  under- 
taken to  do^  it  became  neceasary  for  the  oompaoy  to  extend 
ita  line  of  pipea  so  aa  to  connect  ita  main  line  and  eyatem  with 
additional  gaa»wella  which  it  had  drilled,  and  of  wbieh  it  was 
the  owner.  Thia  it  waa  undertaking  to  do  at  the  time  the  ap- 
pellant Bued  OQt  the  injunction  issued  in  this  ease.  The  trial 
court  diasolFod  the  temporary  injunction,  and  refused  to  grant 
a  perpetual  injunction.  From  this  judgment  the  appellant 
prosecutaa  hia  SLppeaL 

The  license  granted  by  the  board  of  comnussjooers  w«iS 
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effectual  to  convey  the  right  of  the  county,  such  as  it  had, 
in  the  highway,  but  it  did  not  affect  private  property  rights: 
Burhim  v.  Ohio  ete.  R  y  Co^  122  Ind.  844. 

The  owner  of  the  fee  in  a  suburban  highway  has  a  special 
proprietary  right  distinct  from  that  of  the  public,  and  this 
right  cannot  be  taken  without  compensation.  In  a  case 
decided  in  1855  it  was  held  that  abutters  have  a  private  right 
distinct  from  that  of  the  public,  which  even  the  legislature 
cannot  take  away  except  to  appropriate  to  a  public  use  upon 
payment  of  compensation:  Common  Council  v.  Croca^  7  Ind. 
9.  This  doctrine  has  been  steadily  adhered  to  by  this  court: 
Haynet  v.  ThomaSj  7  Ind.  88;  Cox  v.  LouiavUU  eU.  R.  R.  Co.^ 
48  Ind.  178;  PeUU  v.  Johnson^  56  Ind.  139;  8taU  v.  Berdetia, 
73  Ind.  185;  Ro8$  v.  Thompson^  78  Ind.  90;  Cummim  v.  City 
of  Seymour^  79  Ind.  491;  41  Am.  Rep.  618;  City  of  Logan$port 
V.  Shirkf  88  Ind.  563;  City  of  IndianajxdiB  v.  Kingsbury^  101 
Ind.  200,  211;  51  Am.  Rep.  749;  Terre  Haute  ete.  R.  R.  Co.  v. 
Bieaell^  108  Ind.  113;  Town  of  Rensselaer  v.  Leopold,  106  Ind. 
29;  City  of  LafayetU  v.  NagU,  113  Ind.  425. 

The  rule  declared  by  our  own  oases  is  in  harmony  with 
the  very  ancient  and  well-settled  rule  that  the  public 
acquires,  except  in  cases  where  the  leisure  of  the  fee  is 
authorised,  nothing  more  than  a  right  to  pass  and  repass,  and 
the  great  freight  of  authority  sustains  the  doctrine  laid  down 
by  our  decisions. 

There  is  an  essential  distinction  between  urban  and  sub- 
urban highways,  and  the  rights  of  abutters  are  much  more 
limited  in  the  case  of  urban  streets  than  they  are  in  the  case 
of  suburban  ways.  We  note  the  distinction  between  the 
classes  of  public  ways,  and  declare  that  the  servitude  in  the 
one  class  is  much  broader  than  it  is  in  the  other,  but  it  is 
not  necessary  to  here  mark  with  particularity  the  difference 
between  the  two  classes  of  public  ways,  for  we  are  here  con- 
cerned only  with  suburban  ways. 

Subject  to  the  right  of  the  public,  the  owner  of  the  fee  of 
a  rural  road  retains  all  right  and  interest  in  it  He  remains 
the  owner,  and,  as  such,  his  rights  are  very  comprehensive: 
BrookviUe  etc.  Co.  v.  Butler,  91  Ind.  134;  ShelbyvUle  ete. 
T.  P.  Co.  V.  Oreen,  99  Ind.  205;  Dovaeton  v.  Payne,  2  H.  Bl. 
527;  Peek  v.  Smith,  1  Conn.  108;  Trueteee  etc  Society  v.  Auburn 
etc.  R.  R.  Co.,  8  Hill,  567. 

That  the  appellant  has  a  special  private  interest  in  the 
land  upon  which  the  highway  is  located,  which  cannot  be 
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taken  from  him  without  compensatioQ,  is  quite  clear  upon 
principle  and  authority. 

The  appropriation  of  the  land  for  a  rural  highway  did  not 
entitle  the  local  officers  to  use  it  for  any  other  than  highway 
purposes,  although  they  did  acquire  a  right  to  use  it  for  all 
purposes  legitimately  connected  with  the  local  system  of 
highways.  A  use  for  any  other  than  a  legitimate  highway 
purpose  is  a  taking  within  the  meaning  of  the  constitution, 
inasmuch  as  it  imposes  an  additional  burden  upon  the  land; 
and  whenever  land  is  subjected  to  an  additional  burden,  the 
owner  is  entitled  to  compensation.  The  authorities,  although 
not  very  numerous,  are  harmonious  upon  the  proposition  that 
laying  gai^-pipes  in  a  suburban  road  is  the  imposition  of  an 
additional  burden,  and  that  compensation  must  be  made  to 
the  owner:  Bloomfield  etc.  Co.  v.  CcdkinB,  62  N.  Y.  886; 
Blocmfidd  etc.  Co.  v.  Calkin$,  1  Thomp.  &  C.  649;  Bhomfidd 
etc  Co.  y.  Riehardsonj  63  Barb.  487;  8Urling*$  Appeal^  111  Pa. 
8t  85;  56  Am.  Rep.  246;  Webb  v.  Ohio  Gae  Fuel  Co.,  16 
Weekly  Law  Bulletin,  121. 

The  same  principle  is  declared  in  the  cases  which  hold  that 
drainage  pipes  cannot  be  laid  in  rural  highways  except  for 
public  drainage  purposes  connected  with  the  system  of  high- 
ways: Murray  v.  Qibeon,  21  HI.  App.  488;  Indianapclis  ete.R.R. 
Co.  ▼.  Hartley,  67  111.  439;  Board  of  Trade  etc.  Co.  v.  BameU, 
107  BL  507;  47  Am.  Rep.  458.  The  cases  to  which  we  have 
referred  are  well  reasoned  and  are  founded  on  solid  principle. 
We  have  no  hesitation  in  concluding  that  the  laying  of  the 
pipes  in  the  highway  was  a  taking  of  the  appellant's  property 
within  the  meaning  of  the  constitution,  and  that  he  is  enti« 
tied  to  compensation. 

It  does  not  follow,  however,  that  a  land-owner  entitled  to 
compensation  for  property  appropriated  to  a  public  use  can 
always  maintain  injunction.  It  remains,  therefore,  to  inquire 
and  decide  whether  the  appellant  can  maintain  this  suit;  for  if 
he  is  not  entitled  to  an  injunction,  he  cannot  succeed. 

The  use  to  which  the  line  of  the  highway  was  appropriated 
was  a  public  one.  There  can  be  no  doubt  that  the  work  of 
supplying  cities  with  natural  gas  is  a  public  one  for  which 
property  may  be  appropriated  under  the  right  of  eminent  do- 
main: State  Y.  Indiana  etc.  Mining  Co.,  120  Ind.  575;  Caroih^ 
ere  v.  Philadelphia  Co.,  118  Pa.  St.  468;  Pennsylvania  Natural 
Oae  Co.Y.  Cook,  128  Pa.  St  170;  JohneUm'e  Appeal,  Penn. 
Nov.  15, 1886. 
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There  was  an  awertion  of  a  right  to  uae  the  highway,  and 
the  gas  company  had  expended  large  sums  of  money  on  the 
ferth  of  the  license  granted  to  it  by  the  board  of  commlsaion- 
era.  It  had  assumed  to  'Use  the  highway  for  a  puhUc  purpose, 
and  many  oitiienB  had  aoquived  qghts  apan  the  faith  of  the 
Bucoeeefnl  and  effective  prosecution  and  conduct  of  the  work 
and  busineBS  undertaken  by  the  company.  The  appellant, 
with  knowledge  of  the  facta,  madis  no  oljjection  until  the  com* 
pletion  of  the  noain  line  and  system,  but  delayed  until  they 
had  been  completed,  and  then  asked  an  injunction.  To  grant 
tiiB  relief  he  aeeks  will,  it  is  dearly  inferable,  seriously  iuxpair 
the  rights  of  the  public  as  well  as  those  of  tiie.gas  company. 
We  are  satisfied  that  upon  the  case  made  .by  the  evidence,  the 
appellant  ifl  not  entitled  to  an  injunction.  In  adjudging  Uiat 
he  has  no  right  to  an  injunction,  we  do  not  hold  that  he  may 
not,  in  a  proper  case,  recover  damages  fcr  .the  invasion  of  his 
le^l  rights.  What  we  here  decide  is,  that  the  case  made  is 
not  one  justifying  resont  to  the  extraordinary  semedy-of  in- 
junction. The  effect  of  our  decision  is,  that  hie  has  mistaken 
his  remedy. 

The  work  In  which  the  gas  company  is  ei^g^ed  is  one  in 
whicfa  ihe  general  tcommunity  have  an  intensst,  and  to  arrest 
file  wonk  by  injunction  would  do  great  injury  to  many  citi- 
aens.  Persons  other  than  the  company  have  an  interest,  and 
they  are  so  nomerous  .that  it  is  the  duty  of  the  courts  to  pro- 
tect that  interest,  where  it  can  be  done  without  .materially  im- 
pairing ike  rights  of  any  privato  citizen;  and  that  can  be  done 
in  this  instance,  for  the  appellant,  in  the  appropriate  action 
and  u^on  making  a  proper  case,  can  be  fully  compensated  in 
damages  for  all  injury  that  he  may  have  suffered.  There 
is  pFBBent  here  an  element^of 'public  policy  which  exerts  a  con- 
trolling influenoe.  The  good  of  the  community  forbids  that 
one  who  occupies  auch  a  position  as  the  appellant  does  should 
be  permitted  to  arrest  work  essential  to  the  successful  dis- 
charge of  the  company's  duty  to  aupply  tbe  community  with 
fuel  in  the  form  of  natural  gas.  Public  policy,  as  has  been 
demonstrated  in  analogous  cases,  requires  that  the  rights  of 
the  community  should  be  protected,  and  the  land-owner  left 
to  his  remedy  at  law:  Louisville  etc.  Ry  Co,  v.  Beck^  119  Ind. 
124;  LovAaville  etc.  R^y  Co,  v.  SoltweddUy  116  Ind.  257;  9  Am. 
St.  Rep.  852;  Bravard  v.  CinciiiTuiti  etc,  R.  R,  Go,,,  115  Ind.  1; 
Sherlock  V.  Louisville  etc.  R^  Co.,  115  Ind.  22;  Midland  R^y  Co. 
V.  Smith,  118  Ind.  233;  Indiana  etc.  R'y  Co.  v.  Allen,  118  Ind. 
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681.  Nor  does  this  rule  operate  unjustly,  for  the  land-owner 
is  not  deprived  of  compensation;  on  the  contrary,  the  right  to 
eompensation  is  left  open  to  him,  and  it  is  his  own  fault  if  he 
does  not  recover  foil  compenaatioa  for  all  the  loss  he  has 
actoally  sustained.  Blended  with  theelement  of  public  policy 
is  another  influential  one,  and  that  is  this:  The  appellant, 
without  objection,  knowingly  permitted  the  work  to  proceed 
until  it  Mclied  a  stage  at  which  it  wonld  -be  nmim»  to  the 
eompany^  wfafch  had  invested  such  large  sums*  of  money,  to 
stop  it  by  injunction.  These  two  elements,  in  their  combined 
strength,  certainly  make  a  case  in  which  an  injunction  should, 
upon  plain  principles  of  e^itj,  be  denied:  City  of  Logansport 
V.  UfU,  99  Ind.  631,  644;  60  Am.  Rep.  109;  Dodge  v.  Pennsylr 
vania  R.  R.  Co.,  86  Am.  &.  Bug.  IL  R.  Cas.  180. 
Judgment  affirmed.  


HiOHWATS. — For  th«  rights  and  remedial  of  a  person  over  whoee  land  a 
highway  haa  been  establiahed,  aee  Mayhem  r,  NwrUnih  H  Pick.  357;  28  Am. 
Dec.  900,  and  partioalarly^  note  SOS-906;  Adams  r.  Ckkago  ett:  Rl  X:  Co,,  89 
Iflnn.  28e^;  rs  A'm.  St  Rep.  944,  and  note;  HkdMd  r,  LouUvUttetc  B^  Co.. 
66  Ififf.  879;  14  Am.  8t  Rep.  064^  and  Botof  Kamn  Mt,  S'f  09.  r.  Cuif 
faMUl  4S  KiMi.  SH;  1«  Am.  8t  Sep.  47t. 
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iHsu&Ajroi— LuuTAnoHtf  ixf  PouoT,  BOW  Fab  BwDnra  oir  Awobsd— 

POWXB  OF  LOOAL  AOKHT   TO  WaIYB    CoNDITIORS.  —  Om  wfao^  in  JUNh 

euring  insnnmoe,  aoti  in  good  faith,  and  without  knowledgo  of  any  limi* 
tationa  npon  the  anthority  of  the  agent  of  the  oompany  effecting  the 
insaranoe^  may  aafely  aianme  that  the  agent  ii  a  generii  agent  of  the 
oompany;  that  he  atanda  in  the  plaoe  of  the  oompanyt  which  will  be 
bonnd  by  any  terma  or  oonditiona  to  which  he  may  agree  while  acting 
for  the  company  in  consnmmating  the  insnrance.  Thla  nile  doea  not 
apply,  howcTcr,  when  the  policy  haa  already  been  exeonted  and  deliv- 
ered  to  the  aaanred,  haa  gone  into  fall  force  and  effeot»  and  givea  notioe 
npon  its  faoe  of  Umitationa  upon  the  authority  of  the  local  agents  or 
npon  ail  ageote,  except  lome  particalar  agenti  of  the  company.  In  audi 
caseSi  the  ascnred  will  be  preaamed  to  take  notioe  of  anch  limitationa 
from  the  face  of  hia  policy,  and  will  be  bound  by  them«  notwithatanding 
a  waiver  thereof  by  the  local  agent 
Ibsurangb— Waitbb  of  Oomditioms  di  Pouot  bt  Looal  AaniT. — If  an 
agent  haa  authority  only  to  aolicit  inaurance  and  conanmmate  the  earner 
or  to  issue  the  policy,  with  no  authority  to  anbaequently  change  or 
waive  any  of  its  terma  or  conditions,  any  attempted  change  or  waiver 
.  by  him,  after  the  policy  haa  issued,  is  generally  void;  and  in  the  ab- 
aenoe  of  any  ahowing  to  the  contrary,  it  will  ordinarily  be  preaumed 
that  the  aaaured,  or  any  person  claiming  under  him,  had  knowledge  of 
the  terms  and  oonditiona  of  the  policy.  Henoe^  if  the  policy  providea 
that  it  shall  become  void  if  the  property  insured  ahall  become  %'acant, 
unoccupiAd,  or  uninhabited,  without  the  conaent  of  the  aeoretary  of  ihe 
compauy  indorsed  on  the  policy,  a  waiver  of  thia  oondition  by  the  local 
agent,  after  the  inaurance  ia  effected,  is  unauthoriaed«  and  lendera  the 
policy  void. 

Carroll  and  Sheldon^  for  the  plaintiff  in  error. 
Brayman  and  SievenSf  for  the  defendant  in  error. 
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Valkmtine,  J.  This  was  an  action  on  a  fire  insurance 
policy,  brought  in  the  district  court  of  Miami  County  on 
March  7,  1887,  by  Ellen  Gibbons,  against  the  Burlington  In- 
surance Company,  of  Burlington,  Iowa,  to  recover  $150,  and 
interest  from  November  27,  1886,  for  an  alleged  loss  of  that 
amount,  occurring  by  fire  at  that  date.  The  case  was  tried 
before  the  court  without  a  jury,  and  judgment  was  rendered 
in  favor  of  the  plaintiff  and  against  the  defendant  on  Decem- 
ber 13,  1887,  for  1150  principal,  and  $10.97  interest,  total 
(160.97;  and  to  procure  a  reversal  of  this  judgment,  the  de- 
fendant, as  plaintiff  in  error,  brings  the  case  to  this  court. 

The  &ct8  of  the  case  are  substantially  as  follows:  On  De- 
cember 1, 1885,  the  Burlington  Insurance  Company  insured 
for  five  years,  and  to  the  amount  of  $150,  a  bouse  belonging 
to  Sarah  A.  Bixby,  in  the  city  of  Paola,  in  said  county.  The 
policy  contained,  among  others,  .he  following  provisions:  ^If 
there  be  any  false  representation,  false  swearing,  or  fraud  by 
the  assured,  either  before  or  after  a  loss;  or  if  there  be  any 
other  insurance,  now  or  hereafter,  whether  valid  or  not,  on  the 
property  hereby  insured,  or  any  part  thereof;  or  if  the  above- 
mentioned  premises  shall  be  occupied  or  used  so  as  to  increase 
the  risk,  or  be  or  become  vacant,  unoccupied,  or  uninhabited,  or 
the  risk  be  increased  by  the  erection  of  adjacent  buildings, 
or  by  any  other  means  whatever;  or  if  the  property  be  sold 
or  transferred  or  encumbered,  in  whole  or  in  part>  by  mort- 
gage, judgment,  or  liens;  or  if  this  policy  shall  be  assigned, 
either  before  or  after  a  loss;  or  if  the  premium  note  or  notes, 
or  any  part  or  installment  thereof  shall  be  overdue  and  un- 
paid,—  then,  unless  the  consent  of  the  secretary  is  indorsed 
thereon  in  each  and  every  one  of  the  above  cases,  this  policy 
is  void." 

On  August  4, 1886,  Mrs.  Bixby  sold  the  aforesaid  property 
and  assigned  the  aforesaid  policy  to  Minnie  £.  Shigley,  and 
on  the  next  day  the  insurance  company,  by  its  president, 
consented  to  the  same.  Afterward,  Minnie  E.  Shigley  was 
married  and  became  Minnie  E.  Stanley,  and  afterward  her 
mother,  Mrs.  Ellen  Gibbons,  attended  to  her  property  and 
insurance  for  her.  On  November  18, 1886,  the  property  be- 
came vacant;  and  with  reference  to  this  vacancy  the  principal 
question  in  this  case  arises,  and  we  shall  have  more  hereafter 
to  say  with  respect  thereto.  On  November  27, 1886,  the  prop- 
erty was  totally  destroyed  by  fir^.  On  February  4, 1887,  Mrs. 
Stanley  sold  and  transferred  all  her  interest  in  the  foregoing 
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policy  and  her  claim  thereon  against  the  insurance  company 
lo  her  mother,  Mrs.  Qibbons.  The  insurance  company  refus- 
ing to  pay  the  loss,  or  any  portion  thereof,  Mrs.  Oibbons,  on 
March  7,  1887,  commenced  this  action  against  the  insurance 
company  as  aforesaid.  The  defendant  (plaintiff  in  error),  as 
shown  by  the  brief  of  its  counsel,  contends  as  follows;  ''The 
insurance  company  contends  that  at  the  time  of  the  alleged 
loss,  November  27,  1886,  said  policy  of  insurance,  by  the 
terms  thereof,  and  by  the  acts  of  the  holders  thereof,  had  be- 
come null  and  void,  and  was  then  of  no  binding  fcM'ceor  effect; 
and  that  the  insurance  company  was  not  then  and  is  not 
liable  thereon  in  any  sum  whatever,  for  the  reason  that  at  the 
time  of  the  alleged  loss  the  dwelling-house  covered  by  said 
policy  of  insurance  was  then,  with  the  knowledge  and  consent 
of  the  then  holder  of  said  policy  No.  186,102,  and  without  the 
knowledge  or  consent  of  said  insurance  company,  *  wholly 
vacant  and  unoccupied,'  and  had  been  so  vacant  and  unoc- 
cupied for  a  number  of  days  prior  to  November  27,  1886,  con- 
trary to  and  in  violation  of  the  terms  of  said  policy  and 
contract  of  insurance.  And  further,  that  if  there  was  any 
liability  on  the  part  of  the  insurance  company,  which  it  ex- 
plicitly denies,  that  the  damage  to  said  dwelling-house  waa 
not  $150,  but  was  less  than  $100.'' 

The  plaintiff  admits  that  at  the  time  of  the  fire  the  prop- 
erty was  vacant,  unoccupied,  and  uninhabited,  and  also  ad- 
mits that  the  consent  of  the  secretary  of  the  company  had  not 
been  indorsed  upon  the  policy,  nor  even  given;  but  it  is  con- 
tended by  the  plaintiff  that  the  consent  of  the  company  to 
such  vacancy  had  nevertheless  been  given,  and  that  it  waa 
given  by  J.  W.  Morehead,  the  agent  of  the  company  who  pro- 
cured the  policy,  and  who  presumptively  had  full  authority 
from  the  company  to  give  such  consent.  The  insurance  com- 
pany admits  that  Morehead  was  its  agent,  but  claims  that  he 
was  only  a  "  soliciting  agent  to  transact  business  for  said 
company,  having  or  keeping  an  office  or  principal  plaoe  of 
business  at  Paola,  in  the  county  of  Miami,"  as  provided  in  a 
certain  appointment  on  file  in  the  oflSce  of  the  department  of 
insurance  at  Topeka,  Kansas;  and  that  he  had  no  other  or 
further  authority,  and  no  authority  to  consent  to  a  vacancy  of 
the  property  insured  or  to  waive  any  of  the  terms  or  condi* 
tions  of  the  insurance  policy. 

It  appears  that  the  defendant  was  an  insurance  company 
of  Burlington,  Iowa;  that  J.  W.  Morehead  waa  its  agent  at 
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Paola,  Kansas;  and  that  the  insurance  in  this  case  was  effected 
through  Morehead's  agency.     The  bailding  insured  was  to 
be  occupied,  as   the  policy  shows,  by  ''owner  or  tenant" 
Under  the  evidence  and  findings  of  the  court  below,  it  must 
be  taken  as  a  fact — although  the  evidence  upon  the  subject  was 
confficting  —  ^at  Morehead  gave  his  oral  consent,  about  two 
weeks  prior  to  the  fire,  that  the  property  might  be  and  remain 
vacant  for  a  period  of  thirty  days,  or  until  a  tenant  could  be 
procured,  not  exceeding  that  time.     Morehead  testified  that 
be  never  gave  any  such  consent,  and  Mrs.  Gibbons  testified 
that  be  did.    The  house  had  been  in  fact  vacant  only  nine 
days  when  the  fire  occurred  which  destroyed  it.     Morehead's 
agency,  as  the  evidence  shows,  was  limited  as  the  defendant 
contends,  but  it  does  not  appear  tKat  Mrs.  Bixby  or  Mrs. 
Stanley  or  Mrs.  Gibbons  ever  had  any  knowledge  or  notice  of 
any  such  limitations  further  than  the  policy  itself  may  show. 
In  fact,  we  think  they  had  a  right  to  believe  that  the  agency 
of  Morehead  was  as  comprehensive  and  extensive  as  his  acts 
in  procuring  the  insurance  would   indicate,  except  as   the 
policy  itself  may  otherwise  show.    But  just  what  he  did  in 
procoring  the  insurance  is  not  shown.     Everything  with  re- 
spect to  that  matter  is  left  blank.     His  name  is  not  even 
found  in  the  policy,  and  is  found  on  the  back  of  the  policy 
only  as  follows:   **J.  W.  Morehead,  Solicitor."    The  policy 
appears  to  have  been  signed  by  **  John  6.  Miller,  President," 
and  by  **  Jacob  Allen,  Seo'y  pro  iem.*'    Whether  these  names 
were  printed  on  the  policy  or  written  thereon  we  do  not  know, 
and  whether  they  were  placed  thereon  while  the  policy  was 
in  blank  form,  and  before  the  blank  was  sent  to  Morehead,  or 
whether  the  blank  was  first  filled  up  by  Morehead  or  some 
one  else,  and  the  signatures  afterward  placed  thereon,  we  can- 
not tell.    The  copy  brought  to  this  court  has  the  name  of  the 
president)  Miller,  printed  thereon,  but  the  name  of  the  secre- 
tary pro  Umpar^  is  written.    Of  course  the  judge  of  the  court 
below,  who  saw  the  original  policy,  could  know  better  with 
regard  to  all  these  matters  than  we  can;  and  hence  all  pre- 
sumptions from  absence  or  silence  in  these  respects  we  shall 
oonstroe  in  favor  of  the  plaintiff's  right  to  recover  upon  the 
poli^.     Bui  these  presumptions  relate  only  to  absence  or 
silence;  lor  what  is  shown  affirmatively  by  the  policy,  or  con- 
tained in  the  policy,  we  most  give  full  force  and  effect  to,  un- 
lees  the  same  is  shown  affirmatively  to  haie  been  waived  hf 
tbe  consent  of  the  parties* 
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It  has  generally  been  held  that  where  a  person,  in  procur- 
ing an  insurance  upon  bis  property,  acts  in  good  faith  and 
without  any  knowledge  of  any  limitations  upon  the  authority 
of  the  agent  of  the  insurance  company  effecting  the  insurance, 
such  person  may  assume  that  the  agent  is  a  general  agent  of 
the  insurance  company  for  that  purpose;  that  he  stands  in 
the  place  of  the  company,  and  that  the  company  will  be  bound 
by  any  terms  or  conditions,  or  any  waiver  of  terms  or  condi- 
tions, which  the  agent  may  agree  to  while  acting  for  the 
company  in  consummating  the  insurance.  But  we  do  not 
understand  that  this  rule  applies  where  the  insurance  policy 
haa  already  been  executed  and  delivered  to  the  assured,  where 
it  has  already  gone  into  full  force  and  effect,  and  where  it  it- 
self gives  notice  upon  itsr  face  of  limitations  upon  the  author- 
ity of  the  local  agent  or  agents  of  the  company,  or  upon  all 
agents  except  some  particular  agent  or  agents.  In  such  cases 
we  understand  that  the  assured  will  be  presumed  to  take  no- 
tice of  such  limitations  from  the  face  of  his  policy,  and  will, 
as  a  general  rule,  be  bound  by  them:  Hartford  Fire  /tia.  Co.  v. 
Davenport,  87  Mich.  609;  Cleaver  v.  Tradenf  In$.  Co.,  65  Mich. 
527;  8  Am.  8t  Rep.  908;  Hankim  v.  Rockford  In$.  Co.,  70 
Wis.  1;  Eno8  v.  Sun  In».  Co.,  67  CaL  621;  Hale  v.  Meekanics' 
Mut.  Fire  Ins.  Co.,  6  Gray,  169;  66  Am.  Dec.  410;  KyU  v. 
Commereial  U.  Aeswrance  Co.,  144  Mass.  48;  Heatey  v.  Impe- 
rial Fire  Ins.  Co.,  5  Nev.  268;  Mitchell  v.  Lycoming  Mut,  Ine. 
Co.,  61  Pa.  St.  402;  Waynesboro  Mut.  Fire  Ine.  Co.  v.  Conover, 
98  Pa.  St.  384;  Universal  Mut.  Fire  Ins.  Co.  v.  Weiss,  106  Pa. 
St.  20;  Wilson  ▼.  Genesee  Mut.  Ins.  Co.,  14  N.  Y.  418;  Marvin 
Y.  Universal  Life  Ins.  Co.,  85  N.  Y.  278;  89  Am.  Rep.  657; 
Underwriteit^  Agency  v.  Sutherlin,  55  Ga.  266.  Where  the 
agent  has  the  authority  only  to  solicit  insurance  or  to  effect 
or  bring  about  the  same,  or  to  issue  the  policy  of  insurance, 
and  has  no  authority  to  afterward  change  or  waive  any  of 
its  terms  or  conditions,  any  attempted  change  or  waiver  by 
him  after  the  policy  has  been  issued  will  generally  be  held  to 
be  void;  and  in  the  absence  of  any  showing  to  the  contrary, 
it  will  generally  be  presumed  that  the  assured,  or  any  person 
claiming  under  him,  had  knowledge  of  all  the  terms  and  con- 
ditions of  the  policy.  In  the  present  case  it  is  provided  in 
the  policy  and  by  its  terms,  among  other  things,  that  if  the 
property  insured  shall  "become  vacant,  unoccupied,  or  unin- 
habited, •  •  •  •  then,  unless  the  consent  of  the  secretary  is  in- 
dorsed thereon,  .  •  •  •  this  policy  is  void  ";  and  as  nothing  has 
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been  shown  to  the  contrary  in  this  case,  it  must  be  presumed 
that  Mrs.  Bixby,  Mrs.  Stanley,  and  Mrs.  Gibbons  had  knowl- 
edge of  these  provisions.  And  yet  they  may  not  have  had  any 
such  knowledge.  These  provisions,  along  with  many  other 
provisions  tending  to  render  the  policy  Toid  upon  certain  con- 
ditions, were  contained  in  a  paragraph  of  the  policy  containing 
over  seven  hundred  words,  all  printed  in  small  letters,  and 
covered  over  by  the  words  **  indemnity  bond,"  printed  in  large 
letters.  The  law  ought  to  be  such  that  provisions  printed  in 
an  insurance  policy  in  such  a  covert,  hidden,  and  obscure  man- 
ner should  be  held  to  be  absolutely  Toid,  unless  it  should  first 
appear  affirmatively  that  the  assured  had  actual  knowledge 
of  such  provisions. 

In  the  case  of  Hartford  Fire  In$.  Co,  v.  Davenport^  37  Mich. 
609,  it  was  held  that  the  insurance  agent  who  issued  the  pol- 
icy had  no  power  to  waive  a  clause  contained  in  the  policy, 
that  the  insurance  should  be  void  if  the  property  should  be- 
come Tacant  To  the  same  efiect,  and  perhaps  a  stronger  case, 
where  the  property  was  occupied  by  a  tenant,  is  the  case  of 
Harritan  v.  City  Fire  In$.  Co.,  9  Allen,  231;  85  Am.  Dec.  761. 
And  with  respect  to  vacancies,  generally,  rendering  insurance 
policies  void  where  the  property  is  occupied  by  tenants,  see 
the  following  cases:  Corrigan  y.  Connecticui  Fire  Im.  Co.^  122 
Mass.  298;  Sleeper  v.  N.  H.  Fire  Ins.  Co.,  66  N.  H.  401 ;  Dennison 
y.  Phoenix  In$.  Co.^  62  Iowa,  467;  Fitchpatriek  y.  Hawkeye  Im. 
Co.^  63  Iowa,  336;  JStna  In$.  Co.  y.  Meyere,  63  Ind.  238;  In- 
surafu:^  Co.  v.  Wetts,  42  Ohio  St  619;  American  Ins.  Co.  v. 
Padfidd^  78  HI.  167.  See  also  the  following  oases  as  having 
some  application  to  this  case:  Wustum  y.  City  Fire  Ins.  Co., 
15  Wis.  188;  Cook  y.  Continental  Ins.  Co.,  70  Mo.  610;  36  Am. 
Rep.  488;  AshwoHh  y.  Builders^  Mut.  Ins.  Co.,  112  Mass.  422; 
17  Am.  Rep.  117;  Meadows  y.  Hawkeye  Ins.  Co.,  62  Iowa,  387; 
Bartholomew  v.  Merchants*  Ins.  Co.,  26  Iowa,  607;  96  Am.  Dec. 
66;  Merserau  v.  Phoenix  Mut.  Life  Ins.  Co.,  66  N.  Y.  274. 

From  the  facts  of  this  case  as  they  now  appear  to  this  court, 
the  plaintiff  cannot  recover,  and  therefore  the  judgment  of  the 
court  below  will  be  reversed,  and  the  cause  remanded  for  a 
new  trial.  

IvsqBAiiCB.  —  Waivsb  ov  CoHDmomi  BT  Agkntb:  See  note  to  Famum  r, 
Pkomtx  InM.  Co.,  17  Am.  Si.  Rep.  248;  note  to  WheaUm  r.  North  British  etc 
/m.  Co.,  9  Am.  St  Rep.  229-238.  The  Msnred  mnst  know  what  are  the  etipa- 
latiotts  and  oooditioiu  in  the  oontraet  of  inrarance:  Cleaver  ▼.  Traden*  Int. 
Os.,  71  Mich.  414;  16  Am.  St  Bepb  275.    And  he  cannot  rely  npon  the  powers 
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ti  an  agent  in  oppodti«ii  to  thB  nyprwiil  IfaaitatiaiiB  in.tha  poiliay:    CUaror- 
▼.   ZVtideri'   Am^  Cb.,    6B   Miofa.    627;  8  Aaou    St.    B«p.    9Q8;    Rohimom  v. 
i^re  Att'n.  cto.,  63  Mich.  90;.  ContiMOttal  Im,  Go.  v.  Rtukman.  127  111.  .3(34;. 
11  Am.  St  Rep.  121.     CoinBore  Qerman  Tru.  Co,  v,  Oray,  43  ICaa.  497;  pcMt 
p.  150.     The  poliisy  fftipalating  that  no  agreements-  by  agents  shall  be  bind- 
ing except  when  signed  and  indoseed  upon  the  polscjF;  sn  ocsil  isaiver  of  &» 
ODndition  in  the  pohey  hj  a  leoal  agent-  i*  Toid  if  soAde  sitsr  tbaexecutiaa 
ol  the  policy:  Knudaon  Y.  Hekla  Ins,   Co.,  7fi.  Wi&    198.     An  ai^ent   may 
waive  a  stipulation  signed  only  by  himself,  and  attached  to  the  policy  of  in- 
snrance  npon  a  stock  of  goods:  Nia/jara  F,  Im,  Cd.  r.  Brown,  r23  111.  35d. 
Ih  Wilkins  vi  StaU  fiu.  Co.,  48  Minn.  177,  i«  is  decided  that  where  it  \s^ 
pcoFtdedin  a  pi^oy  of  insojanee  that  the  contract  shall  not  be  Inndiiig-tiU 
actUAl  payAiflnt  of  the  preininm,  and  that  no  waiver  oi.  eonditum.  sbalLbe 
valid  unless  in  writing  signed  by  the  company's  secretary,,  the  company  is  not 
responsible  for  a  loss  occurring  l>eforethe  payment  of  the  premium,  notwith- 
standing the  local  agent  pretended  to  have  waived  the  immediati  paymenl 
ol  thet  premiank 


BeOQU£T    V.    WAaNBlb 

Mqbtoags  FoBflCLOBuai.  —  HouiaRSfor  OurarANiiuPii  Tax  Linra  max  ■■ 
Brought  in,  and  their  validity  determined,  in  an  action  to  CaEedose  a 
mortgage. 

Tax  SkLSS- — Wwor  itAT  Acqutrs  Valfd  Tax.Titck.  — BP  husttand  and  wifi 
are  out  of.  paeuDosien,  he  oiay^  after  the  deaitll  of  ».  testfetor,  wo^pjm  a. 
valid,  tax  titla  to  the  land  of  the  heirs.of  whioh  liiswife  ispone^  andtitiir 
•o  aaqnired  is  superior  to  the  lighte  of  a  mortgagee  of  the  testatoc. 

Action  by  T.  W.  Warner,  as  adminrBtfra?ton  of  J.  8i  Wilf-ainf, 
deceased',  againflt  Mary  Broq^et,  EVn^et.  fik*oquet,  and  other 
diefendantff,  upon  »  note*  and  moFtgoge,  esiecuted  by  Jaine» 
and  Mary  Blue  to  G%  W.  Burton,  and  by  him  a«fii^ed'  to  said 
Willard'.  Mary  Broquet,  wife  of  Ernest  Blx>quet,  and  the^ 
other  defendeniS)  were  t^e  heirs  of  said  James  Bl«e.  No  do*- 
fenfio  wa&  made^  by  any  of  the  defendant?  exoept  Kmest'  Bro- 
quet, ffgainet  whom*  it'  wae  averred  that  he  had,  by  reguisr 
proceedings-,  acquired*  a  t»r  dtsed  to  the  mortgaged  premises 
under  a  sale  for  delinquent  taxBs;^  thatrby  virtue  of  such  deed 
he  claimed  title  to  the  land  adhrereeiy  to  tiie  mortgncgee;  that 
ot  the  time  of  the  executionr  of  the  deed'  he  was  the-  husband 
of  Mary  Broquet,  heir  of  the  mortgagor,  and  therefore  under 
obligation  to  pay  taxes  on  the  land,  and  incompetent  to  ac- 
quire title  theretb  at  tax  sale.  Broq^aet  demurred  to  the-peti- 
tjon.  The  demurrer  was  overruled,  and  j,udgment  rendered 
for  plaintiff^,  forecloang  thsr  moEtgB4|.e,.  and  oaii<»]ij2g.  the.  t&x: 
deed.     Defendant  Ernest  Broquet  pvoseeu4;«d'  a.  wril^  of  error^ 
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John  R.  ITamUt<mj  for  the  plaintiff  in  error. 
C  D.  Jones^  for  the  defendant  in  error, 

Clogston,  C.  The  single  question  now  presented  is,  Could 
the  plaintiff  in  error  obtain  a  valid  tax  title  upon  land  in 
which  hk  wife  had  an  interest  as  «ne  of  ihe  surviving  heirs  of 
James  Blue,  her  father?  It  is  to  be  remembered  that  thiB  ac- 
tion war  to  foreclose  a  mortgage  that  was  executed  in  the  Iffe- 
time  of  James  Blue.  After  his  death,  tlie  plaintiff  in  error 
obtained  a  tax  title  upon  the  property  mortgaged,  in  which  his 
wife  was  an  heir,  and  the  plaintiff  in  error  now  insiets  that 
the  question  of  the  Tafidtty  of  this  tax  title  could  not  be  liti- 
gated in  this  action.  This  question  has  been  decided  in  this 
court,  and  against  the  plaintiff  in  error,  in  Bradhy  v.  Park- 
hur^i^  20  Kan.  462,  where  it  is  held  that  all  outstanding  tax 
liens  might  be  brought  in  and  determined  in  an  action  to  fore- 
close a  mortgage. 

The  remaining  questions  are,  Was  the  tax  title  void  because 
issued  to  the  plaintiff  in  error  ?  and  had  he,  by  reason  of  being 
the  husband  of  an  heir  at  law  of  James  Blue,  such  an  interest 
in  the  property  as  to  render  the  tax  title  void?  The  record 
16  fiileiit  on  ihe  question  of  possession  or  claim  of  hoinestead 
interest  by  plaintiff  in  error,  and  in  the  absence  of  any  claim 
of  that  kind,  we  must  presume  that  no  possession  vested  in 
him;  and  if  no  possession  vested  in  Ernest  Broquet,  then  can 
it  be  said  that  he  was  under  any  legal  obligation  to  pay  the 
taxes  upon  the  premises?  It  has  been  universally  held  that 
where  a  husband  and  wife  had  an  interest  in  common  with 
other  heirs,  that  neither  could  obtain  a  tax  title  upon  the 
property.  This  is  based  upon  the  assumption  that,  being  in 
the  possession  and  enjoyment  of  ihe  premises,  an  obligation 
rested  upon  them  to  pay  the  taxes:  Bums  v.  Bryne,  45  Iowa, 
285;  Austin  v.  Barrett,  44  Iowa,  488;  Bmch  v.  Huston,  75  111. 
843.  But  where  these  facts  do  not  exist,  we  think  they  are 
freed  from  this  obligation,  and  the  husband  might  procure  a 
valid  tax  title  upon  the  property,  although  his  wife  may  have 
an  interest  in  the  property. 

It  is  recommended  that  the  judgment  of  the  court  "below  be 
reversed,  and  the  cause  remanded,  with  directions  to  sustain 
the  demurrer  of  the  defendant  to  the  plaintiff's  petition* 

By  the  Court.    It  is  so  ordered. 

Tax  Sales.  —  As  to  Who  may  Acquirb  Titlr  by  purcliasing  land  at  a  tax 
ale,  see  extended  note  to  Blake  ▼.  Hotoe,  1  Aiken,  306;  15  Am.  Dec  CS4-690; 
LaUm  ▼.  JSaleam,  64  N.  H.  92;  10  Am.  St.  Rep.  381,  and  note. 
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PiuonoB.  —  Where  an  original  petition  is  answered  by  a  general  denial,  and 
by  setting  np  other  matters  in  defense,  and  is  replied  to  by  a  general 
denial,  a  second  answer  not  setting  forth  any  new  matter  need  not  be 
replied  to. 

Mbootiablb  Ihstrumsxts  —  Suit  on  Notb  — Obdkr  or  Proof. — In  an 
action  by  the  assignee  of  a  note  given  in  payment  of  a  thrashing-ma- 
chine, warranted  by  the  seller,  after  the  plaintiff  has  testified  that  he 
purchased  the  note  before  due^  and  without  knowledge  of  any  equLties» 
the  court  may  require  the  defendant*  before  offering  evidence  of  a  breach 
of  the  warranty  and  failure  of  consideration,  to  show  that  the  note  was 
either  transferred  after  maturity,  or  without  a  valuable  consideration,  or 
taken  with  notice  of  defendant's  equities. 

NiooTiABLB  Imstrumbntb—  iNHookHT  PuRCBAsn  fOR  Valvb.  — If  a  bank 
discounts  a  9ote  before  due  and  places  the  amount  to  the  credit  of  the 
payee,  this  alone  will  not  constitute  the  bank  a  bona  Jide  purchaser  for 
value  against  equities;  bnt  if  the  payee  subsequently  checks  against  and 
exhausts  the  amount  of  his  credit  at  the  time  the  note  was  placed  to  his 
account*  including  the  amount  of  the  note,  before  the  bank  has  notioa 
of  any  equities,  it  will  be  considered  an  innocent  purchaser  for  valua. 

ff,  D.  OUkeson^  for  the  plaintiffs  in  error. 

Reeder  and  Reeder^  and  W*  P.  Montgomery^  for  the  defendant 
in  error. 

Holt,  C.  This  was  an  action  in  the  Ellis  district  court  on 
a  negotiable  promisBory  note;  trial  by  jury;  the  court  directed 
them  peremptorily  to  find  for  the  plaintiff  for  the  unpaid  bal- 
ance of  the  note.  The  defendants,  as  plaintiffs  in  error,  com- 
plain  of  this  direction  of  the  court,  and  of  certain  rulings 
concerning  the  pleadings. 

The  action  was  commenced  hj  the  First  National  Bank 
of  Battle  Creek  as  plaintiff.  Afterward  the  court  permitted 
a  supplemental  petition  to  be  filed,  wherein  none  of  the  alle- 
gations of  the  original  petition  were  repeated  upon  which  the 
plaintiff  relied  to  recover,  but  simply  stated  that  after  the 
commencement  of  this  action  the  First  National  Bank  of 
Battle  Creek  and  the  Second  National  Bank  of  Battle  Creek 
had  been  consolidated,  under  the  name  of  the  National  Bank 
of  Battle  Creek.  This  supplemental  pleading  was  authorized 
by  section  144,  Civil  Code:  Clark  v.  Spencer,  14  Kan.  398;  19 
Am.  Rep.  96;  Simpson  v.  Fbw,  81  Kan.  227. 

The  defendants  answered  the  original  petition  by  a  sworn 
denial,  and  also  by  setting  up  other  matters  of  defense;  the 
plaintiff  replied  by  a  general  denial.    After  the  supplemental 
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petition  was  filed,  the  defendants  again  answered  fiilly  as  to 
the  merits  of  the  action,  but  set  np  no  new  matter,  only  more 
elafiorately  and  fully  stating  their  defenses  as  set  forth  in 
their  first  answer.  After  this  second  answer,  there  was  no 
reply  filed.  None  was  necessary;  the  allegations  of  the  an- 
swer had  been  once  denied  substantially  by  the  reply  to  the 
defendant's  original  answer;  this  was  sufficient:  Brookover 
y.  EBUrly,  12  Kan.  149;  Cooper  v.  Davii  S.  M.  Co.,  87  Kan. 
231. 

At  the  trial  the  plaintiff  showed  that  it  bought  the  note  be- 
fore due,  without  knowledge  of  any  defenses  there  might  be  to  • 
it.  The  note  was  given  in  payment  of  a  thrashing-machine.  . 
In  the  sale  of  this  machine  a  warranty  was  given,  and  the  de- 
fense urged  was,  that  there  had  been  a  breach  of  the  warranty, 
and  therefore  a  failure  of  consideration.  The  court  required 
of  the  defendants,  before  proof  of  this  warranty  and  its  breach 
could  be  offered,  that  they  should  show  that  the  note  was 
either  transferred  after  due,  or  else  was  not  transferred  for  a 
valuable  consideration,  or  that  if  plaintiff  took  it  before  due, 
be  took  it  with  notice  of  the  defenses  which  defendants  had 
against  it.  The  defendants  proffered  evidence  to  show  the 
warranty  and  its  breach,  but  neither  offered  nor  attempted  to 
establish  either  one  of  the  three  propositions  suggested  by  the 
court.  The  defendants  complain  of  this  ruling,  first,  because 
the  court  arbitrarily  directed  their  order  of  proof.  It  had  the 
right  to  do  so,  and  did  not  abuse  its  discretion  in  its  require- 
ments; in  fact,  it  was  the  proper  order  for  the  court  to  make. 

Ordinarily,  a  party  has  latitude  in  introducing  his  testimony; 
hot  in  this  case  it  would  have  been  an  idle  thing  to  introduce 
testimony  concerning  the  warranty  and  its  breach,  when  it  had 
been  fairly  established  by  evidence,  prima  faeie^  that  plaintiff 
was  a  bona  jide  purchaser  of  the  note  before  maturity.  All 
defenses  which  might  have  been  urged  against  the  original 
payee  thereof  were  cut  off  in  an  action  by  the  holder,  who  pur- 
chased before  maturity,  without  notice,  and  for  a  valuable  con- 
sideration. 

The  defendants  urge,  secondly,  that  the  evidence  offered  by 
the  plaintiff  does  not  show  it  to  have  been  a  bona  fide  purchaser 
of  the  note.  The  testimony  established  that  the  First  National 
Bank  of  Battle  Creek  took  this  note  at  its  face  value  before  due, 
and  gave  Nichols.  Shepherd,  &,  Co.,  the  original  payees  of  the 
note,  credit  on  their  account  When  the  note  was  taken, 
Nichols,  Shepherd,  &  Ca  had  a  balance  at  the  bank  to  their 
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credit  of  over  ten  thousand  dollars,  and  it  was  proven  that  np 
to  the  time  of  this  action  their  balance  had  never  been  less 
than  ten  thousand  dollars.  The  testimonj  of  Victor  P.  Col- 
lins, president  of  the  bank,  shows  that  the  amount  of  the 
credit  of  Nichols,  Shepherd,  A  Co.  at  the  bank  when  this  note 
was  placed  to  their  credit  has  since  been  drawn  out  many 
times  and  replaced  by  new  deposits,  so  that  the  amount  to 
the  credit  of  Nichols,  Shepherd,  A  Co.,  though  often  changed 
in  character,  had  not  been  materially  diminished  in  amount, 
but  had  been  kept  good  by  other  notes,  drafts,  and  moneys 
deposited  subsequently.  It  is  probably  true  that  simply 
discounting  a  note  and  crediting  the  amount  thereof  on  the 
indorser's  account  without  parting  with  any  value  for  it  is 
not  enough  to  constitute  such  bank  a  bona  fide  purchaser  of  the  < 
note;  in  this  instance,  however,  this  transaction  was  simply 
placing  the  note  to  the  credit  of  Nichols,  Shepherd,  A  Co. 
alone,  for  they  subsequently  checked  against  it  and  exhausted 
the  amount  of  their  credit  at  the  time  this  note  was  placed  to 
their  account,  including  the  amount  of  this  note. 

We  think  the  fact  of  thus  paying  out  the  foil  amount  makea 
them  purchasers.  It  is  conceded  that  the  bank  did  not  bay 
the  note  outright  and  pay  for  it  at  that  time,  but  it  certainly 
was  debtor  to  Nichols,  Shepherd,  A  Co.  for  its  amount;  and 
the  general  rule  as  to  the  application  of  payments,  when  there 
are  no  special  facts  to  interfere,  is,  that  the  first  payments  go 
to  the  oldest  debts.  Under  this  rule,  the  bank  paid  for  it  by 
allowing  Nichols,  Shepherd,  A  Co.  to  check  against  and  ex- 
haust the  amount  of  their  credit  at  that  time.  This  note  was 
a  part  of  that  credit;  it  paid  for  it  by  cashing  checks  drawn 
upon  it,  and  thus  became  a  purchaser  of  the  same  for  ralue: 
Fox  y.  Bank  of  Kanmu  Ciiy^  80  Kan.  441;  Maim  t.  Second 
Naiiontd  Bank^  80  Kan.  412;  Randolph  on  Commercial  Paper, 
sec.  994. 

The  other  errors  complained  of  do  not  requivs  mention;  and 
we  recommend  that  the  judgment  be  affirmed. 

By  the  Court.    It  is  so  ordered. 

Pbomissort  Notbs  --  PRi»uirpTiu!ra  nr  Favor  or  Boka  Fidi  Holukr.  — 
Th«  holder  of  negotiable  paper  is  presumeil  to  be  a  bona  fidt  boldw,  notil 
something  u  shown  to  the  dup&ragement  of  his  title:  Dmm  t.  BartUU,  lH 
Ohio  St  634;  80  Am.  Dec  376,  and  note.  Where  one  takee  a  negotiable  note 
before  maturity,  without  notice  of  any  defect  of  title,  and  in  good  faith,  he 
holds  it  ag?%iii9t  the  world,  and  the  burden  of  proof  is  upon  the  person  -who 
aSMiii  his  tisle:  DoU  v.  Bkotti,  20  La.  Ana.  263;  M  Am^  Dea  8S9,  and  note. 
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The  law  Inoka  witli  favor  vpon  the  bolder  of  negotiable  paper,  and  reqniree 
▼ery  cogent  proof  to  oonvict  him  of  bad  faith:  New  OrUcnu  etc  Banking  Co,  r, 
Tentpieiomt  20  La.  Ann.  141 ;  96  Am.  Deei  3d5.  The  burden  of  showing  bad  faith 
iBvpoo  him  whoaUegee  ite  Woodnartk  r.  Hmdoom,  40  m.l31;  8t  Am.  Dee. 
340.  But  tee  WUUamg  ▼.  fftmtiiisfkm,  66  Md.  MO,  ft  Am.  St.  Rep.  477,  for 
the  mie  as  to  whea  the  bvrden  eC  proof  is  cast  upon  the  holder  to  show  good 


Ba9K8  and  Bankiko  —  Dlsoounttno  Kotk. — Where  a  bank  disconnted 
A  oote^  and  frfaeed  the  proceed*  to  the  eredit  of  the  borrower,  enbeeqeently 
tKeooTering  that  tha  maker  waa  inaolvent,  it  properly  tsadered  hade  the  note 
aad  refused  to  pay  the  proceeds  to  the  borrower's  assigneea;  Doughertg  «» 
CadnUITal.  Bank.  93  Pa.  St.  287;  39  Am.  Bep.  75a 


Atghi80n%  Topbka,  and  Santa  Fb  Railboad  Com- 
pany V.  Cochran. 

fO  Karsas,  :2&1 

AixJU>ABt — SrocKHDLDnt's  LiABTLirT  fOB  NBOUOKircK — Stockholders 
i»  »  railroad  eompany  aj»  aol  individoaily  lialjle  lor  the  asgligeaae  el 
tha  effiocn,  agents,  or  employees  ef  tha  company  opeiutiag  tha  read 
The  remedy  is  against  the  company,  not  against  the  stockholders. 

00«POBATI0N8»    RZOHT    Or    OnB    TO    PURCHASB     StOCK    OF    AnOTHSR.  —  A 

railroad  oompaay  may  purohass  and  hold  the  stock  of  any  other  raihoad 
eompany  wbeae  Ime  of  read,  eonstraoled  or  being  ooostreetBil^  oenaeots 
with  ita  own.    Thia  right  exiafas  under  siatate  in  Kannas. 

BaHJUUSB  —  SfTOCKHOLDKaV  LlABIUTT  lOR  NlOLIOBNGS  OF  Caifi4Ecny« 
BoAD.  —  Where  the  rights  and  powers  of  a  railroad  company  in  reUtion 
to  a  connecting  road  are  those  of  a  stockholder  merely,  the  former,  as 
aneh  stockholder,  is  not  liable  for  tiie  aegligenoe  ef  Ae  latter. 

BAiLBOAoa — Concionifv  CAxaicRS-rlrfABiUTy  fob  Act  ow  A«snt  Ao^- 
iiw  FOB  Both.  — Whea  cooaectiag  carriers  use  one  statioa  and  )oiatLy 
employ  n  ticketri^nt^  the  fact  that  he  sells  a  ticket  for  transportation 
over  one  of  the  roads  does  not  render  the  other  road  liable  for  the  safe 
transportation  ef  the  paeeenger  over  tiie  road  oo  which  he  boaght  the 
ticket 

CUorge  R.  Peel^  A.  A.  Hurd^  and  Robert  DwUap^  for  the 
plaintiff  in  ertor. 

A.  Sfnith  Devmney^  lor  the  defendant  in  erroc 

HoBTTONy  C.  J.  This  was  an  action  brought  by  Joel  Coch- 
Ffljii  adouniatrator  of  the  estate  of  John  IL  Gibson,  deceased, 
afsinst  the  Atchison^  Topeka,  and  Santa  F^  Railroad  Com- 
pany, to  recover  damages  for  the  killing  of  Mr.  Gibson,  at 
HoUiday,  in  this  state.  At  the  time  of  his  death  Mr.  Gibson 
was  a  widower  with  two  married  daughters,  and  no  other  chil- 
dreo.    He  waa  the  owner  of  a  farm  in  Douglas  County,  whioh 
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was  occupied  bj  a  tenant.  One  daughter  resided  at  Eudora, 
and  the  other  at  Olathe.  He  sometimes  made  his  home  with 
one  and  at  other  times  with  the  other  daughter.  He  was 
about  sixty-five  years  of  age.  About  eight  o'clock,  a.  k.,  on 
the  twenty-first  day  of  March,  1887,  he  left  Eudora  and  took 
passage  on  a  regular  passenger  train  of  the  Atchison  road  for 
Holliday.  The  latter  is  a  junction  of  the  Atchison  road  and 
the  Southern  Kansas  railway,  in  Johnson  County.  Mr.  Gibson 
left  the  train  at  Holliday,  and  at  once  purchased  a  ticket  at 
the  office  there  over  the  Southern  Kansas  railway  for  Olathe. 
He  was  compelled  to  wait  the  coming  of  the  Southern  Kan- 
sas train  from  Kansas  City,  Missouri,  from  about  9:80,  a.  k., 
until  11:80,  A.  k.  The  Southern  Kansas  train  pulled  into 
Holliday,  on  the  second  track,  about  11:80,  A.  u.,  and  at  this 
time  there  were  six  or  seven  passengers  for  Olathe  and  the 
southwest  waiting.  When  the  Southern  Kansas  came  up, 
some  of  the  passengers  were  on  the  south  side  of  the  platform, 
next  to  the  first  or  main  track;  among  them  were  Mr.  Gibson, 
the  deceased,  Johnson  and  Owens.  Just  as  the  Southern 
Kansas  train  had  come  to  a  rest,  one  passenger  crossed  the 
first  track,  and  the  mail-carrier  crossed  and  got  over,  and  he 
was  followed  by  Mr.  Gibson.  As  he  got  upon  the  track,  a 
freight  train  of  the  Atchison  road  came  in  from  the  west,  in 
firont  of  the  platform  and  on  the  main  track;  the  engine 
struck  Mr.  Gibson,  knocked  him  down,  and  dragg^  him  some 
distance  between  the  north  rail  and  the  platform.  His  head 
was  badly  cut,  his  leg  was  broken  in  two  places,  and  he  was 
greatly  bruised  about  the  body,  internally  and  externally. 
His  daughter,  Mrs.  Cochran,  came  to  Holliday,  took  him  to 
her  house  at  Olathe,  where  he  died,  intestate,  on  the  thirtieth 
day  of  March,  1887. 

It  is  clearly  apparent  fix)m  the  instructions  of  the  court  and 
the  findings  of  the  jury  that  the  recovery  for  the  plaintiff  be- 
low against  the  railroad  company  was  upon  the  theory  that 
Mr.  Gibson,  at  the  time  of  his  injury,  was  entitled  to  the  rights 
and  privileges  of  a  passenger  of  tiie  Atchison  company.  This 
upon  the  claim  that  the  Atchison  company  controlled,  directed, 
and  managed  the  Southern  Kansas  railway.  The  testimony 
in  the  record  will  not  sustain  a  verdict  upon  this  gpround.  Tho 
ticket  which  Gibson  purchased  at  the  station  read:  **  South- 
em  Kansas  Rly.  Co.  First-class  ticket  Holliday  to  Olathe. 
(When  stamped  by  agent  at  first-named  station.)  8.  B. 
Hynes,  G.  P.  A.     (2882.)     [Reverse  side;  stamped]  A.  T. 
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A  S.  F.  R,  R.  Co.,  Ilolliday,  Mar.  2lBt,  1887.  Ex.  I,  A.  P.  R.'' 
At  the  station  of  Holliday,  the  second  track  south  of  the  de- 
pot was  used  by  the  Southern  Kansas  Railway  Company  for 
its  passenger  trains,  and  the  main  track  next  to  the  depot,  and 
south  thereof,  was  used  by  the  Atchison,  Topeka,  and  Santa 
V6  Rf  ilroad  Company.  The  jury  found  that  the  majority  of 
the  stock  of  the  Southern  Kansas  Railway  Company  was 
owned  by  the  Kansas  City,  Topeka,  and  Western  Railroad 
Company;  that  the  balance  of  the  stock  of  the  company  was 
owned  by  the  Atchison  company;  and  that  the  Atchison  com- 
pany  leased  and  operated  the  Kansas  City,  Topeka,  and  West- 
ern railroad.  The  two  companies,  according  to  the  testimony, 
are  separate  and  independent  corporations.  The  Atchison 
company,  by  virtue  of  controlKng  the  stock  of  the  Southern 
Kansas  Railway  Company,  was  enabled  to  elect  directors  of 
that  company.  These  directors  elected  several  persons  who 
were  also  officials  of  the  Atchison  company. 

In  Auhism  $te,  R.  R.  Co.  v.  Davis,  84  Kan.  209,  210,  it  is 
said:  ^That  corporation  had  the  power  to  purchase  and  hold 
the  stock  and  bonds  of  the  Wichita  and  Western  Railroad 
Company,  or  to  guarantee  the  payment  of  the  principal  and 
interest  of  the  bonds  of  that  company,  and  thereby,  as  a  stock- 
holder or  bondholder,  or  as  a  guarantor  of  the  bonds,  to  aid 
that  company  to  construct  its  road;  but  by  so  doing,  the  Santa 
F^  company  did  not  make  the  Wichita  and  Western  company 
its  servant  or  agent,  and  did  not  thereby  make  itself  respon- 
sible for  the  negligence  or  other  default  of  the  Wichita  and 
Western  company:  Laws  of  1878,  c.  105;  Const.,  art.  12,  seo. 

2;  Comp.  Laws  of  1879,  c.  23,  sec.  82 Where  a  parent 

company,  operating  a  long  line  of  road  in  the  state,  takes  the 
necessary  steps  to  construct  an  auxiliary  railroad  for  the  pur- 
pose of  a  local  line,  in  the  name  of  another  company,  and  in 
strictly  pursuing  the  provisions  of  the  statute  merely  furnished 
aid  as  a  stockholder  or  bondholder,  or  a  guarantor  of  bonds, 
to  the  auxiliary  company,  and  such  auxiliary  company  con- 
structs its  road  in  its  own  name,  it  is  not  the  servant  or 
agent,  in  such  construction,  of  the  parent  company;  and  the 
parent  company  is  not,  on  account  of  being  a  stockholder  or 
bondholder,  or  guarantor  of  bonds  of  the  auxiliary  company, 
responsible  for  the  negligence  or  other  default  of  the  auxiliary 
company  in  constructing  its  road  in  its  own  name.'' 

In  the  case  of  PuUman  Pal.  Car  Co.  v.  Missouri  Pac.  Ry  Co.^ 
116  U.  S.  587,  the  former  company  claimed  that  the  St.  Louis, 
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Iron  Mountain,  and  Southern  Kailway  Company  was  con* 
trolled  by  tlie  Missouri  Pacific  company,  and  there£i>re  tl>at 
the  Missouri  Pacific  compauy  was  bound,  under  its  contract, 
tt)  hnul  the  palace  cars  over  it  In  that  case,  as  in  thia^itwas 
shown  that  the  Missouri  Pacific  company  owned  stock  in  the 
railvray  company,  and  in  that  way  selected  its  directoin.  The 
court,  however,  decided  that  this  did  not  g;ive  it  the  control  of 
the  road.  Chief  Justice  Waite,  in  delivering  the  opinion  of  the 
court,  said,  aoiong  other  things,  that  *'  the  Misaouri  Pacific  com* 
pany  has  bought  the  stock  of  the  St  Louis,  Iron  Mountain, 
and  Southern  company,  and  has  effected  a  satisfactory  elec- 
tioD  of  directors;  but  this  is  all.  It  has  all  the  advantages  of 
a  control  of  the  road,  but  that  is  not  in  law  the  control  itaelt 
Practically  it  roay  control  tlie  company,  but  tlie  company 
alone  controls  its  road.  In  a  sense,  the  stockholders  of  a  cor- 
poration own  its  property,  but  they  are  not  the  managers  of  its 
business,  or  in  the  immediate  control  of  its  a&ira.  Ordinarily 
they  elect  the  governing  body  of  the  corporation,  and  that 
body  controls  its  property.  Such  is  the  case  here.  The  Mis- 
souri Pacific  company  owns  enough  of  the  stock  of  the  St 
Louis,  Iron  Mountain,  and  Southern  to  control  the  election  of 
directors,  and  this  it  has  done.  The  direot(^s  now  control  the 
road  though  their  own  agents  and  executive  officers,  and  these 
agents  and  officers  are  in  no  way  under  the  direction  of  the 
Missouri  Pacific  company.  If  they  or  the  directors  act  con- 
trary to  the  wishes  of  the  Missouri  Pacific  company,  that  com- 
pany has  no  power  to  prevent  it,  except  by  the  election,  at  the 
proper  time  and  in  the  proper  way,  of  oth^r  directors,  or  by 
some  judicial  proceeding  for  the  protection  of  its  interest  as  a 
stockholder.  Its  rights  and  its  powers  are  those  of  the  stock- 
holder only.  It  is  not  the  corporation,  in  the  sense  of  that 
term  as  applied  to  the  management  of  the  corporate  business 
or  the  control  of  the  corporate  property." 

There  is  no  testimony  in  the  record  tending  to  show  that 
the  Atchison  road  leased  the  Southern  Kansas  road,  or  that 
it  was  the  owner  of  the  road.  The  rights  and  powers  of  the 
Atchison  road  were  those  of  a  stockholder  only;  therefore 
the  Atchison  road  was  not  the  Southern  Kansas  corporation  in 
the  sense  of  that  term  as  applied  to  the  management  of  the 
corporate  business,  or  the  control  of  the  corporate  property  of 
the  Southern  Kansas. 

Under  the  laws  of  this  state,  a  railroad  company  has  a  law- 
ful right  to  purchase  and  hold  stock  of  any  oUier  railroad 
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eompany,  the  line  of  whose  raflroad,  construeied  or  being  con- 
structed, connects  with  its  own:  Atchison  etc.  R,  R,  Co.  ▼. 
J^fefcAer,  86  Kan.  286.  The  stockholders  of  b  railroad  com- 
pnny  may  be  said  in  a  certain  sense  to  control,  direct,  and 
uianage  the  road,  but  an  action  for  the  negligence  of  the  offi- 
cerSy  agents,  or  employees  of  the  railroad  company  must  be 
brought  against  tiie  company,  not  against  tlie  atockholders; 
therefore,  as  the  rights  and  powers  of  the  Atchison  road  in  the 
Southern  Kansas  Railway  Company  were  those  of  a  stock* 
holder  only,  the  Atchison  company  is  not  responsible  for  the 
T&Tongful  acts  of  omission  or  commission  of  the  Southern 
Kansas  road.  As  the  rights  and  powers  of  the  Atchiaon  road 
in  tlie  Southern  Kansas  were  those  of  a  stockholder  only,  the 
instructions  of  the  court  that  the  jury  might  find,  from  the 
teslimony,  that  the  Southern  Kansas  Railway  Company,  for 
all  practical  purposes,  was  managed,  controlled,  and  operated 
by  the  Atchison  company,  was  misleading.  The  finding  of 
a  verdict  upon  this  and  similar  instructions  cannot  be  sub- 
tained. 

The  fact  that  Mr.  Gibson  purchased  a  ticket  to  ride  over 
the  Southern  Kansas  road,  at  the  station  of  the  Atchison  road 
at  Holliday,  did  not  make  him  a  passenger  of  the  Atchison 
road,  or  make  the  Atchison  road  responsible  for  the  negligence 
of  the  Southern  Kansas  road.  The  jury  found  thai  the  per* 
BOB  in  charge  of  the  ticket-oflSoe  at  the  station  of  Holliday 
was  agent  both  for  the  Atchison  company  and  the  Southern 
Kansas  company;  but  even  if  the  ticket-agent  at  Holliday 
acted  for  the  Atchison  road,  and  the  Atchison  road  sold  the 
ticket  for  the  Southern  Kansas  road,  this  would  noi  make  the 
Atchipon  road  liable  for  the  negligence  of  the  Southern  Kan- 
sas.  The  ticket  purchased  by  Mr.  Gibson  shows  that  the 
contract  of  carriage  was  made  on  b^alf  of  the  Southern 
Kansas  Railway  Company. 

Upon  a  retrial,  unless  different  testimony  is  presented,  the 
case  should  not  go  to  the  jury  upon  the  theory  thai  the  Atchi- 
son company  controlled,  directed,  and  managed  the  Southern 
Kansas  railway.  If  the  Southern  Kansas  road  was  guilty  of 
negligence  in  not  running  its  passenger  trains  close  or  near  to 
the  station,  that  company  is  responsible,  not  the  Atchison.  If 
the  Atchison  road  operated  its  freight  train  negligently,  and 
without  any  contributory  negligence  on  his  part,  Mr.  Gib^ 
son  was  killed  thereby,  then  the  Atchison  company  is  liablei 
noi  the  Southern  Kansas.    They  were  two  separate  eorpora* 
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tions,  and  the  one  is  not  responsible  for  the  negligence  of  the 
other. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded.  __^ 

Railroads.  —  A  railrcMid  oorpontion  eaiinot  become  a  ttoekh^lder  in  aa- 
ither  railroad  oorporation  for  the  parpose  of  oontroUing  the  basiness  or 
affectins  the  management  of  the  latter,  nnlesa  such  power  is  oonferred  by 
■tatate:  Peara<m  ▼.  Concord  R.  R.  Co.,  62  N.  H.  537;  13  Am.  St.  Rep.  590. 
At  to  corporations,  generally,  acquiring  stock  in  other  corpora  tions*  see  Peo» 
fU  T.  ChkoQO  €fa$  TrttU  Co.,  130  HI.  268;  17  Am.  St.  Rep.  819,  and  noU. 
One  railroad  corporation  may  acquire  stock  in  another  when  the  two  form  on« 
oontianons  line  of  road,  for  nnder  the  Nebraska  laws  the  prohibition  agninst 
consolidation,  etc.,  of  railroads  applies  only  to  such  roads  as  are  parallel  or 
oompettng:  Siaie  r.  AtehUon  He.  R.  R.  Co.,  24  Keb.  143;  8  Am.  St  Rep.  165. 
In  RaUwny  Co.  v.  Iron  Co.,  46  Ohio  St.  44*  it  is  decided  that  an  incorporated 
company  cannot  subscribe  to  the  capital  stock  of  another^  unless  antboriisd 
by  statute  to  do  so. 


Sherman  Gentbb  Town  Company  v.  Morris. 

[48  KaKSAS,  281] 

OoBPORATioNS  — Ultra  Vires,  Dsrksi  or,  WHXir  hot  PsBMiTTBik — If 
a  corporation  has  entered  into  a  contract  in  yiolatioa  of  a  directory  pro- 
vision of  its  charter,  and  has  enjoyed  the  full  benefit  of  such  oontraoty  it 
cannot  plead  in  defense  that  it  is  ultra  vbrtt,  in  the  absence  of  proof  that 
fraud  was  intended  or  has  been  committed. 

Corporations.  —  Coiitract  Ultra  Virxs,  while  it  remains  ezeontory,  can- 
not be  enforced;  but  when  it  has  been  executed  and  the  corporation  has 
received  the  benefit  thereof,  it  is  estopped  from  denying  the  validity  of 
the  contract. 

Corporations — RATinoATioN  of  Comtraot  Ultra  VntRS. — When  a  cor- 
poration has  had  the  benefit  of  a  contract  executed  by  its  agent  in  dis- 
regard of  a  mere  formality,  slight  evidence  will  establish  ratification  by 
the  corporation,  and  estop  it  from  denying  the  validi^  of  the  oontraelb 

/.  H.  Sterling^  for  the  plaintiff  in  error. 
/.  W,  LewiSj  for  the  defendant  in  error. 

HoRTON,  C.  J.  J.  R.  Morris  recovered  a  judgment  against 
the  Sherman  Center  Town  Company  for  $1,304.85,  with  inter- 
est and  costs.  This  judgment  is  complained  of  by  the  town 
company.  The  principal  grounds  of  defense  are,  that  the 
written  contract  was  not  authorized  by  the  board  of  directors 
of  the  town  company,  and  also  that  it  is  ultra  vires.  The 
company  is  a  corporation  organized  under  the  laws  of  the 
state  for  *'  the  purchase  of  lands,  the  surveying  and  platting  of 
town  sites,  selling  lots  and  other  lands."    The  charter  also  pro- 
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videB  that ''  the  indebtedness  of  the  company  shall  not  exceed 
five  hundred  dollars  at  any  one  time.*'  The  number  of  directors 
of  the  company  was  seven^  and  at  the  time  of  the  execution 
of  the  contract  D.  G.  Clark  was  the  president,  and  Samuel  J. 
Gandy  the  secretary.  The  contract  related  to  the  purchase  of 
a  stock  of  general  merchandise  valued  at  $1,904.22.  It  was 
executed  in  the  name  of  the  company,  signed  by  its  president 
and  secretary,  with  the  seal  of  the  company  attached.  Before 
this  action  was  brought,  the  contract  had  been  fully  complied 
with  on  the  part  of  the  seller,  and  all  the  purchase  price  paid 
but  $1,304.22,  the  balance  sued  for.  The  case  was  tried  before 
the  court  without  a  jury,  and  a  general  finding  made  in  favor 
of  Morris  against  the  town  company. 

The  rule  is,  that  a  corporation  has  no  powers  except  such 
as  are  granted  or  necessarily  implied  by  its  charter.  If  we 
could  ascertain  from  the  testimony  that  the  town  company 
had  not  received  the  benefit  or  proceeds  of  the  merchandise 
purchased  by  its  president  and  secretary,  we  would  have  no 
hesitation  in  saying  that  the  plaintiff  below  was  not  entitled 
to  recover.  It  does  not  appear  from  the  charter  that  the  cor- 
poration had  any  authority  or  power  to  engage  in  buying  and 
selling  general  merchandise.  It  appears,  however,  from  the 
testimony,  that  at  the  time  the  contract  was  executed,  the 
Btock  of  merchandise  was  at  Voltaire,  in  Sherman  County. 
After  the  contract  was  executed  and  a  part  of  the  purchase- 
money  paid,  the  merchandise  was  removed  from  Voltaire  to 
Sherman  Center,  where  the  business  of  the  town  company 
was  carried  on,  and  where  a  majority  of  the  directors  of  the 
company  reside.  There  is  testimony  tending  to  show  that 
the  company  sold  the  merchandise  and  appropriated  its  pro- 
ceeds to  its  own  use  and  benefit.  The  town  company  did  not 
show,  or  offer  to  show,  that  the  president  and  secretary  of  the 
company  purchased  or  received  the  merchandise  for  their  own 
use  and  benefit,  or  that  they  applied  the  proceeds  to  their  own 
use  and  benefit  The  general  rule  is,  that  where  a  contract 
executed  by  a  corporation  is  uUra  vires^  and  the  corporation 
received  the  money  or  property  paid  upon  such  contract,  the 
money  or  the  value  of  the  property  may  be  recovered  to  pre- 
vent injury  resulting  from  the  application  of  ultra  vires  upon 
a  corporate  contract,  if  no  fraud  is  intended  or  has  been  com- 
mitted. 

''After  a  corporation  has  enjoyed  the  benefit  of  a  contract, 
or  other  arrangement,  made  in  good  faith  with  any  of  its 


136  Bhkrkak  Center  Towv  Co.  «.  Morris.    [Kansas, 

regular  agents,  it  is  bat  fair  that  ererj  reasonable  presump- 
tion should  be  made  in  order  to  hold  the  transactioa  bindinf^ 
upon  the  company.  Under  these  circumstances,  the  acqui- 
escence of  the  share-holders  may  often  be  presumed  ":  2  Mo- 
rawetz  on  Corporations,  sec.  882. 

While  an  executory  contract  made  by  a  corporation  without 
authority  cannot  be  enforced,  yet  where  the  contract  has  been 
executed,  and  the  corporation  has  received  the  benefit  of  it, 
the  law  interposes  an  estoppel,  and  will  not  permit  the  validity 
of  the  contract  to  be  questioned :  Durham  v.  Carbon  Coal  etc 
Co.,  22  Kan.  282;  Kennedy  v.  Otoe  County  Nat.  Bank^  7  Neb. 
69;  Rich  v.  State  Nat.  Bank,  7  Neb.  201;  29  Am.  Rep.  882; 
Topeka  Prim.  Asa^n  v.  Martin,  39  Kan.  760;  White  v.  Franklin 
Bank,  89  Mass.  181;  Allegheny  City  v.  McClurkan,  14  Pa.  St 
81.  Where  a  contract  results  to  the  benefit  of  a  corporation, 
very  slight  evidence  of  acquiescence  or  application  will  be 
sufficient  to  give  it  validity:  Qetty  v.  Barnes  Milling  Co.^  40 
Kan.  281,  287. 

We  think  that  the  limitation  of  five  hundred  dollars  in  the 
charter  of  the  corporation  cannot  be  regarded  of  any  more 
force  than  by  a  by-law.  The  statute  of  the  state  provides  that 
the  charter  of  an  ordinary  private  corporation  shall  set  forth 
the  amount  of  its  capital  stock,  but  does  not  require  its  in- 
debtedness  shall  have  other  limit.  Therefore,  the  limitation 
of  five  hundred  dollans  is  for  the  direction  of  the  officers  and 
agents  of  the  corporation,  and  may  be  considered  directofy 
only.     It  does  not  annul  the  contract. 

^  Where  the  corporation  has  had  thit  benefit  of  an  act  per* 
formed  by  an  agent  in  disregard  of  a  mere  formality,  slight 
evidence  will  usnally  be  sufficient  to  establish  ratification  by 
the  share-holders,  or  an  estoppel  by  reason  of  laches":  2 
Morawetz  on  Corporations,  sec.  634 ;  Angdl  and  Ames  on 
Corporations,  sec.  264;  Bates  v.  BanJfc  of  iiloiamo,  2  Aia.  4^; 
Bond  v.  Central  Bank  of  Georgia,  2  Ga.  92. 

The  other  alleged  errors  are  not  sufficiently  material  or  im* 
portant  to  comment  upon. 

The  judgment  of  the  district  court  will  be  affirmed. 

CoRFORATioiis— Ultra  Viris.  — As  to  when  aoorportion  oannot  avail  it- 
telf  of  the  defense  of  ultra  vii-es,  see  State  Board  v.  Street  R*jf  Co.,  47  Ind. 
407;  17  Am.  Rep.  702;  Day  v.  Sj^i-al  Spiingt  B.  Co.,  67  Mioh.  146;  SS  Am. 
Rep.  862;  Miners'  Ditch  Co.  v.  ZelUrhach,  37  Cal.  643;  99  Am.  Dec  300;  C7«* 
derutood  r.  Newport  L^oernn,  6  B.  Men.  129;  41  Am.  Dee.  260;  Wright  v.  Ftps 
Line  Co,,  101  Pa.  St.  204;  47  Am.  Rep.  701;  Denver  F.  Ina.  Co.  ▼.  McCkUm^ 
9  Ck>L  11;  69  Am.  Rep.  134. 
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OoBPOBATioifS — Presumption  that  Ofticers  had  Poweb  to  Contract. 
—  AooBtraei  in  dne  form,  and  regular  upon  it  face,  executed  by  the  prea* 
idaat  and  aacreiary  of  a  corpomtioii,  wlio  are  ita  duly  oonvkitated  offi- 
oar^  ia  prmu  fade  valid  and  executed  with  aaihorii»y,  and  thoae  who 
deny  such  authority  take  upon  themaelToa  the  burden  of  establiahing 
their  claim. 

CimroRATiONB— Power  ov  Owiuem  to  Execute  CoNTRAcra. — Expresa 
•sthoRty  by  reaolutioii  directing  the  preaideut  and  aecretary  to  represent 
the  corporation  in  the  execution  of  eoatracta  ia  not  indiapenaalile  to  the 
exercise  of  that  power  by  theae  officera.  Their  authority  may  be  im* 
plied  from  their  conduct  and  the  acquiescence  of  the  directors. 

OOBPORATIONB  —  AUTHORITT  OF  OfTIOEBS  TO  EXECUTE  CoVTKiLCn.  —  When 

the  president  and  aecretary  of  a  oorporation  aet  openly  and  publicly  aa 
ita  amenta  in  executing  ita  oontraets,  with  the  full  knowledge  and  aa- 
quiescenoe  of  the  directors,  the  corporation  oannot  eacape  liability  on  a 
oontract  ao  executed,  of  which  it  has  received  the  benefit,  on  the  mere 
ground  that  the  authority  was  not  expressly  conferred  by  resolution  en- 
tered upon  the  records  of  tiie  cerpora^n. 

J.  n.  SUrUng^  for  the  plaintiff  in  error. 
Bagley  and  Andrews^  for  the  defendant  in  error. 

Johnston,  J.  William  B.  Swigart  brought  this  action 
against  the  Sherman  Center  Town  Company  to  recover  dam- 
ages for  the  breach  of  a  contracli  by  which  the  company  bonnd 
itself  to  remove  a  building,  with  a  stock  of  goods  which  was 
therein,  from  Itasca  to  Sherman  Center,  and  there  place  the 
building  upon  lots  which  the  company  agreed  to  convey  to 
Swi^rt,  in  good  condition,  over  a  cellar  and  foundation  simi- 
lar  to  that  upon  which  it  stood  in  ItHsca.  The  cause  was 
tried  without  a  jury,  and  a  general  finding  made  by  the  court 
that  Swigart  was  entitled  to  recover  from  the  town  company 
$250,  and  upon  this  judgment  was  entered.  Some  argument 
is  made  that  the  making  of  the  contract  was  not  within  the 
chartered  powers  of  the  company,  but  this  question  is  not 
raised  by  the  pleadings,  and  there  is  nothing  in  the  record 
which  discloses  what  the  authorized  purposes  of  the  company 
are. 

The  principal  contention  is,  that  the  contract  was  entered 
into  without  authority  from  the  directors  of  the  company. 
There  is  sufficient  evidence,  we  think,  to  sustain  the  general 
finding,  holding  the  company  liable  on  the  contract.  It  was 
ezeonted  in  due  form  by  the  president  and  secretary  of  the 
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company,  and  being  regular  upon  its  face,  and  executed  hy 
the  dulj  constituted  officers  of  the  corporation,  it  is  prima 
facie  evidence  that  it  was  executed  with  authority,  and  those 
who  deny  the  authority  take  upon  themselves  the  burden  of 
establishing  their  claim.  The  company  has  received  the  bene- 
fits of  the  contract,  and  no  question  regarding  the  authority 
of  the  officers  was  raised  until  about  the  time  this  action  was 
brought.  The  board  of  directors  consisted  of  seven  members* 
a  majority  of  whom  resided  in  Sherman  Center,  and  were 
fully  cognizant  that  the  president  and  secretary  were  acting 
for  the  company,  and  had  made  this  and  many  other  similar 
contracts  in  behalf  of  the  company.  Some  claim  is  made  that 
no  authority  had  been  formally  conferred  upon  them  to  repre- 
sent the  company,  and  that  the  rules  governing  the  corpora- 
tion did  not  warrant  them  in  the  exercise  of  the  powers  which 
they  assumed  to  exercise;  but  there  is  no  competent  proof 
what  the  charter  and  by-laws  of  the  corporation  provided, 
nor  was  the  record  of  the  official  proceedings  of  the  board  of 
directors  offered  in  evidence.  Express  authority  by  resolu- 
tion directing  the  president  and  secretary  to  represent  the 
company  and  execute  the  contracts  is  not  indispensable  to  the 
exercise  of  that  power  by  these  officers,  as  their  authority  may 
be  implied  from  their  conduct  and  acquiescence  of  the  direc- 
tors. The  general  understanding  among  the  directors  was, 
that  the  president  and  secretary  should  act  for  the  company 
in  making  contracts  and  in  managing  the  business  affairs  of 
the  corporation.  They  acted  openly  and  publicly  as  the 
agents  of  the  company,  with  the  full  knowledge  and  acqui- 
escence of  the  directors.  The  president  of  the  corporation  testi- 
fied that  there  was  no  vote  or  resolution  formally  entered 
authorizing  them  to  make  contracts  and  manage  the  affairs  of 
the  corporation,  and  that  the  reason  that  a  meeting  was  not 
called  for  that  purpose  was,  that  they  had  been  advised  by 
their  attorney  that  that  procedure  was  unnecessary  to  the  ex- 
ercise of  such  authority.  While  he  says  that  no  official  record 
was  made  of  their  authority,  it  was  understood  among  them 
that  the  president  and  secretary  should  do  the  business  of 
the  company.  We  think  the  legitimate  inference  to  be  drawn 
from  the  testimony  is,  that  they  were  legally  authorized  to  act 
for  the  company,  and  that  it  should  not  escape  liability  upon 
its  contracts  on  the  mere  ground  that  the  authority  was  not 
expressly  conferred  by  resolution  entered  upon  the  records  of 
the  corporation:  Topeka  Prim.  Building  Ass^n  v.  Martin^  39 


Jan.  1800.]    Shebican  Center  Town  Co.  v.  Swioabt.       189 


n.  750;  Oiles  v.  Orimanj  11  Kan.  59;  Durham  v.  Carbon 
Coal  etc.  Co.,  22  Kan.  232. 

The  refusal  to  oontintie  the  cause  is  assigned  as  error,  but  a 
sufficient  showing  of  diligence  to  obtain  the  testimony  of  the 
absent  witness  was  not  made,  and  the  court  certainly  did  not 
abuse  its  discretion  in  denying  the  application. 

The  other  objections  are  not  of  sufficient  importance  to  re* 
quire  notice.    Judgment  affirmed. 


Turn  CASK  or  Bergman  t.  BvWU,  43  Kan.  709,  was  an  aetion  of  ejeetmeni 
to  Koorer  a  parcel  of  land  in  the  town  of  Wiohita.  Judgment  haring  been 
gjkrmk  for  the  plamti£^  defendant  alleged  that  it  waa  erroneoni  and  iboold  ba 
revened.  The  plaintiff  relied  on  title  derived  from  the  United  Statee^ 
throngh  yahons  couveyances  to  himself,  and  to  tnpport  the  claim,  offered  in 
•ridence  duly  certified  copies  of  a  patont,  and  of  other  cooTeyanoea  in  his 
diain  of  title,  on  record  in  the  office  of  the  register  of  deeds. 

It  waa  contended  that  there  waa  error  in  the  admismon  of  the  copies  in 
•ridence,  becanse  of  the  want  of  sufficient  proof  of  the  loss  or  deatniction 
mi  the  miginals.  To  this  objection  the  coart  responded:  ''These,  being 
copies  of  instruments  antfaorised  to  be  recorded  in  a  public  office,  and  which 
recorded  in  the  office  of  the  register  of  deeds,  were  admissible  in  oti- 
upon  proof  that  the  original  instruments  were  not  in  the  possession 
mad  oontrd  of  the  party  desiring  to  use  the  same.  Proof  that  the  originals 
were  lost  or  destroyed  was  not  essential  to  tha  admission  of  the  eopiesi 
Cir.  Code,  sec.  372;  Oen.  Stat,  of  1889,  par.  1136;  WUUanu  r.  SUI,  16  Kan. 
«8;  P/^aie  t.  State,  39  Kan.  128." 

Tha  defendant  claimed  title  under  a  tax  deed,  which  was  attacked  on 
liie  grounds,  —  1.  That  there  was  no  sufficient  redemption  notice;  2.  Thai 
liie  levy  of  taxes  for  which  tha  property  was  sold  waa  in  excess  of  thai 
allowed  by  law.  It  was  conceded  that  no  copy  of  such  redemption  notice 
was  on  file  in  the  office  of  the  county  derk,  and  for  the  purpose  of  showing 
tiiat  no  such  notice  was  given,  a  copy  of  a  redemption  notice,  dated  Norem- 
bsr  21,  1876b  certified  to  by  tha  county  treasurer,  reciting  that  certain 
parcels  of  land  situated  in  a  certain  plaoe,  and  sold  in  May,  1874,  for  delin* 
qnent  taxes  for  1873^  would  be  conveyed  on  and  after  May  6,  1877|  unless 
sooner  redeemed,  was  introduced,  and  admitted  against  objection. 

The  parcel  of  land  in  dispute  should  have  been  included  in  the  notice 
giren  at  that  time;  but  it  did  not  appear  in  the  certified  copy,  nor  was  there 
any  publisher's  affidavit  attached  thereto^  %or  any  statement  showing  publi* 
cation.  A  witness  testified,  against  objection,  that  he  had  examined  the 
files  of  the  Wichita  Weekly  Eagle,  which  did  the  county  printing  during 
1876,  and  that  such  certified  copy  was  a  true  and  correct  copy  of  the  notice 
aa  printed  in  the  files  of  that  paper;  and  that  he  found  no  otiier  or  different 
tax  sale  redemption  notice  published  therein  for  that  year.  In  relation  to 
the  admission  of  this  eyidence,  the  court  said:  "  Neither  the  certified  copy 
nor  the  testimony  of  this  witness  in  relation  to  the  same  was  competent 
•vidence.  To  justify  the  admission  of  the  certified  copy  of  the  treasurer,  it 
is  contended  tiiat,  as  the  statute  makes  it  his  duty  to  give  the  notice,  it  is 
«Im>  his  duty  to  keep  a  record  of  the  notice  and  the  affidavits  .or  proof  that 
aach  notice  was  published  and  posted;  and  being  a  part  of  the  record  of  his 
office,  a  certified  copy  of  the  same  is  competent  cTidence  under  the  provis- 
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of  seotioii  372  of  the  Cml  Cod«.  If  the  lair  required  a  vottoe  and 
affidavit  to  be  deposited  and  preserved  in  the  office  of  the  county  traasmrer, 
their  eontention  ivoald  be  good.  The  itatute^  however,  provides  that  all 
notices  and  alii  davits  with  refereiMse  to  the  sale  of  lauds  for  taxes  shall  be 
filed  by  the  county  treasurer  in  the  office  of  the  county  clerk:  Tax  Law, 
see.  121.  Tlie  ooanty  derk  is  therefore  the  official  cn-tmlian  of  all  sncb 
papers  and  proofs,  and  certified  eopiea  of  the  nne  mailb  by  him  are  reoeiv- 
able  in  evideooe.  The  ooua^  treasnrer,  however*  aei  having  the  4»ffieial 
cu-toly  of  these  records,  is  not  authorized  to  certify,  and  the  copy  of  the 
notice  which  he  chanced  to  find  in  his  office,  aud  which  was  offered  in  evi- 
dence, should  have  been  rejected.  The  parties,  however,  are  not  foreclosed 
by  the  absence  of  snch  record  evidence  in  the  office  of  the  connty  cIcHl. 
The  facts  with  reference  to  this  redemption  notice  may  be  obtained  from  the 
files  of  the  official  paper  aud  from  the  testimony  of  the  publisher  of  the 
same,  and  they  may  be  shown  by  still  other  competent  evidence.*  The 
plaintiff  offered  in  evidence  a  certified  copy  of  the  prooee .lings  of  the  county 
commissioners  for  the  year  1873,  showing  that  a  county  levy  of  two  per 
cent  taxes  was  made  for  that  year.  ThiB  evi<lcnce  was  offered  for  the  pur- 
pose of  establishing  the  fact  that  the  levy  made  for  that  year  was  excessive 
and  illegal.  .  The  courti  however,  considered  this  evidence  insufficient  to 
overthrow  the  tax  deed,  and  said  that  "  on  its  face  the  deed  is  regular  and 
valid,  and  it  is  prima  fade  evidence  that  all  the  steps  aud  proceedings  neoeB> 
sary  to  its  validity  were  duly  taken.  More  than  tbat,  it  will  always  be 
presumed,  in  the  absence  of  contrary  evidence,  that  public  offieera  have 
performed  their  duty  as  required  by  law.  If  the  board  of  county  commis- 
sioners could  not  in  any  event  have  legacy  levied  two  per  cent  for  county 
revenue,  t^e  proof  offered  might  be  held  sufficient  to  overcome  the  prima 
facie  character  of  the  deed,  and  the  presumption  mentioned,  that  the  officers 
duly  performed  their  duty." 

The  court  then  proceeded  to  say,  in  substance,  that  there  was  nothing  in 
the  record  to  show  that  the  authorized  officers  were  not  empowered  by  law 
to  fix  the  tax  levy  at  two  per  cent,  or  that  it  was  made  Tor  the  current  ex- 
penses of  the  year  1873,  or  that  it  did  not  include  deficits  in  the  connty 
fund  for  preceding  years.  The  plaintiff  was  attacking  the  validity  of  the 
tax  deed  on  the  ground  that  the  property  was  sold  for  excessive  taxes,  aud 
it  therefore  devolved  on  him  to  ehow  this,  and  that  the  sale  waa  illegal. 
The  proof  produced  by  him  only  shows  a  levy  which,  under  some  oircnm- 
stances,  would  be  legal,  and  under  others  illegal  and  excessive,  and  asks  that 
such  a  construction  be  placed  on  the  levy  as  will  render  it  invalid.  Tliis  the 
court  will  not  do,  in  the  absence  of  sitfficient  proof,  but  will  rather  giv^ 
force  to  the  presumption  that  the  officers  have  done  their  duty  and  acted 
within  the  law. 

For  the  reasons  given,  the  judgment  was  reversed,  and  the  case  remanded 
for  a  new  triaL 
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[48  TLkMMkB,  82IA.) 

Tax  Salvs  —  ScrmoiBvor  ov  Ridkmftios  Nonas.  — Undar  a  itsiato  n^ 
qniring  that  notices  of  the  time  limited  to  redeem  land  from  tax  lale 
by  publication  and  posting  most  be  completed  four  months  before  the 
ezpiralioa  of  the  time  allowed  for  redemption,  the  posting  of  notice,  as 
required,  foor  aionllis  belore  siich  time,  together  with  proper  paUication, 
la  a  compliance  with  the  statute,  although  the  notiee  by  publiimtion  and 
the  notice  by  posting  hav^e  not  existed  for  the  same  length  of  time. 

Tax  Dbbd — Presumption  of  Validitt. — A  tax  deed  regular  upon  its 
face  is  jmrnia  fade  eTideiice  of  the  regularity  of  the  prooeediugs,  and 
that  the  redemption  lists  and  aatioes  were  properly  poatoA  as  reqvired 
by  statute.  The  bordisa  of  proof  ia  on  the  party  attacking  the  deed  to 
•how  its  invalidity. 

QfFICB  and  OFnCKRS.  — OfFIOBR  is  PKBSCTMaD  TO  DO  HIS  DuTT,  in  the 
abaence  of  evidence  to  the  contrary,  and  when  the  affidavit  of  a  county 
treasnrer,  fonnd  among  the  records  of  his  office,  recites  the  time  and 
plaoea  ia  his  county  where  notice  of  time  for  redemptioa  from  a  tax 
sale  was  posted,  it  will  be  presumed,  in  the  absence  of  other  evidence, 
that  the  officer  did  his  dul^,  and  posted  the  notice  aa  required  by  ■tat> 
uta 

N.  Cree,  for  the  plaintififs  in  error. 

Alden  and  McOrew,  for  the  defendant  in  error. 

JoHNSToir,  J.  This  10  a  proceeding  to  rereree  a  Judgment 
of  tbe  district  court  of  Wyandotte  County,  awarded  in  an 
action  of  ejectment,  wherein  Leander  Hosp  sought  a  recovery 
of  real  estate  from  Creorge  and  Alice  Washington,  and  pre- 
Tailed.  Hosp  held  under  a  tax  deed  regular  upon  its  face, 
and  the  only  attack  made  upon  his  title,  or  the  tax  proceed- 
ings on  which  it  was  founded,  was,  that  the  redemption  notice 
given  was  insufficient^  According  to  the  notice,  the  time  lim- 
ited for  redeeming  the  land  in  controversy  was  September  5, 
1885;  and  under  the  statute  requiring  notice  to  be  given  and 
completed  four  months  before  the  expiration  of  the  time  of 
redemption,  publication  and  posting  of  the  notices  must  have 
been  completed  on  May  5,  1885.  The  statutory  provision 
which  governs  the  giving  of  such  notices,  or  so  much  of  it  as 
is  necessary  to  quote,  reads:  ''The  county  treasurer,  at  least 
ibur  months  before  the  expiration  of  the  time  limited  for 
redeeming  lands  as  aforesaid,  shall  cause  to  be  published  in 
some  paper  published  in,  or  of  general  circulation  in,  his 
eounty,  onoe  a  week  for  four  consecutive  weeks  (the  publica- 
tion herein  provided  for  to  be  completed  four  months  before 
the  day  of  sale),  a  list  of  all  unredeemed   land.  .  •  •  •  He 
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shall  also  cause  to  be  posted  for  the  same  length  of  tim<4  such 
list  and  notice  in  at  least  four  public  places  in  the  county, 
one  of  which  shall  be  in  some  conspicuous  place  In  his 
oflBce":  Comp.  Laws  of  1885,  c.  107,  sec.  187. 

The  publication  in  the  newspaper  is  conceded  to  bv  suffi- 
cient, and  the  notices  were  all  posted  prior  to  May  5,  1885; 
but  three  of  them  were  not  posted  until  May  2,  1885,  and  it 
is  now  claimed  that  all  should  have  been  posted  four  weeks 
preceding  May  5,  1885.  The  contention  is,  that  the  i>x>8ting 
must  correspond  with  the  publication,  and  that  thn  four 
mouths*  notice  of  redemption  cannot  be  given  by  pasting, 
unless  the  notices  are  posted  four  months  and  four  weeks 
before  the  expiration  of  the  time  to  redeem.  This  construc- 
tion does  not  accord  with  our  view.  The  provision  requiring 
a  posting  "  for  the  same  length  of  time  ''  refers  to  the  period  of 
four  months  which  must  intervene  between  the  completion  of 
notice  and  the  time  of  redemption.  The  theory  of  the  statute 
is,  that  notice  by  both  methods  shall  be  given  and  completed 
at  least  four  months  before  the  time  limited  to  redeem.  The 
notice  by  publication  is  complete  when  it  has  been  published 
in  a  newspaper  of  general  circulation  once  a  week  for  four 
consecutive  weeks.  The  notice  by  posting  is  complete  when 
lists  and  notices  have  been  posted  in  four  public  places  in  the 
county,  one  of  which  shall  be  in  some  conspicuous  place  in 
the  office  of  the  county  treasurer.  It  may  be  granted  thai 
the  posting  is  as  essential  as  the  publication,  and  that  the 
notice  in  each  case  must  be  ''for  the  same  length  of  time"; 
that  is,  both  of  the  notices  in  the  present  case  must  have 
been  completed  on  May  5,  1885.  This  was  done,  and  we 
think  the  requirements  of  the  statute  were  complied  with. 

Another  objection  to  the  notices  is,  that  the  proof  offered  did 
not  show  that  that  they  were  posted  in  public  places,  nor  that 
one  them  was  posted  in  a  conspicuous  place  in  the  county 
treasurer's  office.  The  tax  deed  under  which  Hosp  claimed, 
and  which  he  offered  in  evidence,  being  regular  upon  its  face, 
was  prima  facte  evidence  of  the  regularity  of  the  proceedings, 
and  that  the  redemption  lists  and  notices  were  properly  posted 
up.  Having  established  his  case,  it  devolved  upon  the  Wash- 
ingtons  to  prove  that  the  notices  were  not  posted  as  the  law 
required.  The  only  proof  offered  by  them  to  sustain  their 
claim  was  the  affidavit  of  the  county  treasurer,  found  in  the 
record  of  the  county,  in  which,  among  other  things,  he  recited 
the  time  and  places  in  his  county  where  the  notices  were 
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posted,  and  also  stated  that  one  of  them  was  posted  in  his 
o£Sc6.  No  testimony  was  offered  to  show  that  the  places 
where  the  notices  were  posted  were  not  public  places,  nor  that 
the  one  posted  in  the  office  was  not  in  a  conspicuous  place. 
More  than  that,  the  presumption  of  law,  in  the  absence  of 
testimony,  is,  that  the  officer  does  his  duty;  and  in  this  case 
we  must  assume  from  the  state  of  the  record  that  the  county 
treasurer  did  that  which  was  required  of  him.  There  was  no 
proof  offered  to  overthrow  the  pHmafade  case  established  by 
the  defendant  in  error:  Stout  y.  Coates^  35  Kan.  382. 
The  judgment  of  the  district  court  must  be  affirmed. 

PBxsusfPnoNS  —  OmoBR.  —  The  presumption  Is,  that  an  officer  doee  hie 
dnty,  bnt  this  presamptian  may  be  rebutted:  Dubue  t.  VatB,  19  La.  Ann.  210; 
92  Am.  Dea  626;  Farr  ▼.  Stms^  Rich.  £q.  Cas.  122;  24  Am.  Dea  396.  This 
presnmption  will  be  indalged  in  to  support  judicial  sales:  Teiry  ▼.  BUight^ 
8  T.  K  Mon.  270;  16  Am.  Dea  101.  And  when  the  record  is  silent  as  to 
whether  a  constable  gave  dne  notice  of  a  sale,  the  presumption  exists: 
Culbertmm  r.  MUhoUin,  22  Ind.  362;  86  Aoi.  Dea  428.  Compare  National  Bank 
r.  Berold,  74  CaL  603;  6  Am.  St.  Rep.  476.  The  regularity  of  aU  proceed- 
ings  leading  np  to  a  sheriff  *8  sale  wiU  be  presumed,  in  the  absence  of  proof 
to  the  contrary:  Leger  ▼.  Doyle,  11  Rich.  109;  70  Am.  Dea  240.  Com- 
pare BhdgeU  t.  Perry,  97  Ma  263;  10  Am.  St  Rep.  307,  and  note;  Qrotr  ▼. 
Wmtermdlh,  86  Ky.  616;  7  Am.  St  Rep.  613,  and  nota 

Tax  Dmx  —  Rboitals  n  a  Tax  Dkbd  as  to  complianoe  with  statutory 
reqnirements  are  not  even  ffimtafack  evidence  of  snoh  complianoe:  Brown  ▼. 
Wfif^  17  Vt.  97;  42  Am.  Dea  481;  Jack$om  t.  BhejHu^  7  Cow.  S8;17 
Dea  602;  and  note  606-1(14 
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[«  kaksab.  ra] 

OABjnsBMXMT— BxsMRioiis.— A  RiBiDSiiT  OF  Onb  state  who  perfonuB 
father  IB  snoh  state  for  a  railway  company  having  its  residence  in  another 
atate^  bat  doing  business  in  both  states,  in  each  of  which  wages  are  ex- 
empt^ may  maintain  an  action  to  recover  his  wages  in  the  state  of  his 
lesidenos^  althongh,  prior  to  the  commencement  of  such  action,  garnish- 
ment proceedings  against  snoh  company,  institnted  by  the  creditor  of 
■neh  employee,  were  pending  in  the  other  states  and  he  has  been  served 
with  snmmons  by  pnblioatioii. 

AoTiQV  bj  J.  W.  Bharitt  against  the  Missouri  Pacific  Rail- 
WB7  Company  to  recover  wages  due.  The  defendant  company, 
a  Missoari  corporation  doing  business  there,  in  Kansas,  and 
in  other  states,  owed  a  debt  to  plaintiff,  a  resident  of  Kansas, 
for  wages  earned  by  him  as  yard-master  for  the  defendant 
company,  in  the  latter  state,  where  such  wages  are  exempt 


\ 
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from  attacbmeDi  and  executioa.  W.  P.  Stewart,  a  resident  of 
Misfiouri,  and  a  creditor  of  Sbaritt'a,  instituted  a  garnishiaeoi 
proceeding  against  the  defendant  compajiy  in  that  state  to 
procure  payment  of  the  debt  out  of  the  money  which  the  de- 
fendant owed  plaintiff.  Plaintiff  was  served  with  Bummons 
in  that  action  by  publication,  and  it  was  still  peoding  at  the 
time  of  tlie  institution  of  the  present  suiU  Judgment  for 
plaintiff.    The  defendant  company  prosecuted  a  writ  of  error. 

John  W,  Defordf  and  Waggener^  Martin^  and  (hr^  for  the  plain* 
tiff  in  error. 

Enoch  HarpoUj  for  the  defendant  m  error. 

Glogston,  C.  It  is  not  contended  that  the  claim  sued  on  is 
not  exempt  under  the  exemption  laws  of  this  state,  but  it  is 
contended  that  because  the  garnishment  proceedings  were 
commenced  in  Missouri,  and  the  court  of  that  state  obtained 
jurisdiction  of  the  subject-matter  before  this  suit  was  brought 
in  Kansas,  for  that  reason  the  defendant  company  became 
liable  under  its  answer  in  Missouri  under  said  proceedings, 
and  should  not  again  be  held  liable  in  this  state,  in  this  actipn. 
The  plaintiff  in  error  recognizes  the  rule  laid  down  by  this 
court,  that  if  the  garnishment  proceedings  had  been  com- 
menced in  this  state,  no  question  could  have  been  raised,  and 
also  recognizes  the  rule  adopted  in  this  state,  that  the  garnishes 
has  the  same  right  in  his  answer  to  raise  all  the  questions  thjil 
the  debtor  himself  might  raise,  and  plead  the  exemption  law 
as  completely  as  the  debtor  might  plead  it.  But  plaintiff  in 
error  says  no  such  rule  exists  in  Missouri;  that  under  the  de- 
cisions of  that  state  it  is  precluded  from  asserting  this  right, 
and  therefore  if  it  is  compelled  to  pay  this  judgment,  it  will 
again  have  to  pay  the  claim  under  its  answer  in  Missonru 
This  seems  to  present  a  hardship;  bat  as  the  claim  is  exempt 
under  the  laws  of  this  state,  and  presumably  exempt  under 
the  laws  of  Missouri, — for  it  is  presumed,  in  the  absence  of 
any  showing  to  the  contrary,  that  the  laws  of  Missouri  are  the 
same  as  the  statutes  of  this  state, — therefore,  if  this  claim  is  ex- 
empt under  both  the  laws  of  Missouri  and  of  Kansas,  it  would 
be  unjust  to  the  defendant  in  error  if^  by  reason  of  some  oon- 
struction  of  the  statute  of  Missouri,  he  should  be  prevented 
from  securing  the  benefit  of  the  exemption.  It  has  been  held 
in  this  state  that  the  garnishee  may  plead  the  exemption  laws^ 
and  be  protected  theieby  as  completely  as  the  debtor  wauld 
be:  MuU  v.  Jones,  33  Kan.  112.    This  seems  to  b«  the  well* 
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recognized  doctrine  elsewhere;  and  while  these  is  oome  conflict 
in  the  authorities  on  this  sabject,  the  great  weight  of  authority 
is  with  our  court. 

We  see  no  reason  why  an  exception  should  be  made  in  this 
caee  to  a  rule  so  well  established.  Undef  the  role  laid  down 
in  Miswari  Pae,  I^y  Co.  t.  Maliby^  84  Kan.  131,  and  Kansas  etc, 
R.  R,  Co.  V.  Ooughj  35  Kan.  1,  this  judgment  must  be  affirmed; 
see  also  Drake  v.  Lake  Shore  etc.  Ry  Co.,  69  Mich.  168;  13  Am. 
St.  Rep.  382.  Under  those  decisions,  this  claim  would,  be  ex- 
empt to  the  plaintiff  below  had  he  resided  either  in  the  state 
of  Blissouri,  or,  as  he  does,  in  Kansas,  and  such  exemption 
ought  to  be  a  good  defense  for  the  defendant  company  in 
MiflsourL 

It  is  therefore  recommended  that  tlie  jodgnenA  of  llhe  court 
below  be  afiSrmed. 

By  the  Couut.    It  is  so  ordered. 

▼ALS9fSUii;  J«,  ^ve  M  his  rmoiu  for  ttMumrriag  in  th^  jndgiiMiitk  thai 
H  wa»  geoflraUy  Buiataioed  thai  th«  lawa  of  th«  oosntry  wherv  a  dobt  is 
araatoil  enter  iata  th»  coatraet  1190a  which  tho  debt  m  foanded^  ••  far  at  ap- 
phcable  aad  material,  aud  form  a  part  thereof:  Oner  r.  MeOari^r,  6  Kaii.  17- 
22;  Dmin§  Y.  Bo^  S-  Kau.  525^32{  md  in  ths  alnoueo  ai  proof  to>  the 
ouKktmtf,  it  will  be  preauiKed.  thai  tho  Uw«  of  all  othor  atabee  arf  the  same 
ao  those  in  wUob  the  eaae  is  pending;  Fwmna  v.  Clutyin,  la  ICaa.  107;  Dotije 
w.  Oqfim^  IS  Ksn.  377-2S6»  and  cases  died;  JEojwm  Parifie  R*p  Co.  v.  C^iOsr, 
la  Kaa.  S6S1  BiUigkmmi^  t«  Baughman,  29  Kan.  28a  When  the  aiUu  of  a 
debt  i»chaaged  from,  the  state  or  jaiiidiotioaiB  which  such  debt  waa  oissated 
W  eono  other  state  or  jurisdiolioa,  all  of  the  inoidents  and  eonditious'  ma* 
isiiisllj  lAeting  ii  aro  tiaasfemd  with- it;  and  ita  interpretation,  soope^  and 
validity  will  he-governed  hjr  tho  far  hoi  eotUrwtUM^  Thiia  if.  the  debt  is  •»> 
eMpi  irona  jndioial  prnsoss  in  the  state  of  ita  creation,  tho  essmption  will 
ioUowiiy  aa  an  ineidftnt>  into  any  other  state  or  jjorisiliotion  into  which,  ii 
nnf  be  sMppeeed  to  be  carried:.  Drake  v.  LaH  S/ton  ttc^  R'y  Co^  09  Mich. 
MS;  Wrii^  ^  CJUm^p  Me^JLB.  Ca,  19  Nob.  175;  B^yliM  v.  HoughtotK  ^ 
Vu  G2at  P'mrem^.  Ckitago  ete.  i?*y  Co^  30  Wis.  283;  Minmm/i  Pacffie  R'y  Co. 
v%  Mal^  34  Kan..  12a-12S.  Tho  miuw  of  the  debt  is  either  with,  the  owner 
thorsnf  or  at  hia  doiaieile,  or  where  ii  ia  to  be  paid,  and  cannot  be  snbj/Boted 
W  garnishaiBni  elsewhere. 

In  spealriiig  oi  the  debi  hi  dispnto,  tho  ]ndge  said:  "The  debt  ia  really 
aad  m  faoi  »meffo  ohoso  in  action  resting  wholly  in.  parol,  and  is  ot  soch  an 
indaajcihU  eharaetor  that  it  eould-  not  be  actually  seised  by  any  kind  of  pro- 
ases.  And  it  can  haidly  bo  said  to  have  any  actual  sitas  anywhere;  but  if 
11^  aheold  be  eonsidoiied  as  having  any  actual  tUm-  anywhere^  then  its  more 
sMms  in  whore  ii  is  to  be  paid-in  Kaasaa  aad  to  Shahtt.  Itiaseldom, 
ptrVf-  aevoiw  l^ld  thai  tha  property  in  a  debt^  a  mere  chose  in  action, 
bo  carried  around  with  the  debtor  wherever  he  may  go»  and  eaitfi 
ho  may  bei  Draka  on  Atteohment»  sees.  474,  4S1;  Wade  on  Attach- 
144;  Whmi  v.  PlaUe  City  tic  R.  R.  Go.^  4  Kam  370.  But,  on  tiie 
r,  tke  stataef  a  debt  \m  generally  held  to  bo  with  the  creditor  or  at 
AM.  ST.  Ear..  Vol.  XIX.  -10 
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his  domicfle,  or  at  the  place  where  it  ia  made  payable.  It  is  the  creditor  that 
owns  the  debt,  and  not  the  debtor;  and  the  sHhm  of  the  debt  most  be  consid* 
erod  as  being  either  with  the  owner  or  at  his  domicile,  or  where  it  ia  to  be 
paid.  Indeed,  the  more  natural  mius  of  any  contract,  whether  a  debt  or  not» 
would  seem  to  be  where  it  is  to  be  performed.  Even  tangible  property  is  not 
subject  to  garnishment  proceedings  in  a  state  or  jurindiction  in  which  the 
property  is  not  dtnated:  See  the  al>ove  aathorities,  and  also  Bnie$  w.  Chkng» 
ctfc  iTy  Cb.,  60  Wis.  296,  804,  305;  see  also  Butherhind  r.  Second  Naikmai 
Bank,  78  Ry.  250.  Now,  nuder  the  facts  of  this  case,  we  do  not  think  that 
the  Missouri  conrt  has  any  jurisdiction  either  of  Sharitt  or  of  anything  be- 
longing or  appertaining  to  him,  and  hence  the  garnishment  proceeding  is  void 
as  to  him.  We  think  the  weight  of  authority  sustains  this  view  of  the  case: 
LouiwUUet^i.  B.  B.  Co.  v.  Dooiey,  78  Ala.  024;  MUler  v.  ffooe,  2  Cranch  a  a 
622;  Bavlie$  v.  Hwghion,  16  Vt.  626;  TowU  v.  WUdir,  57  Vt.  622;  WMH  v. 
KquUabU  Ins.  Co.,  10  Abb.  Fr.  193;  Noble  v.  Thomfmm  Oil  Co.,  79  Pa.  St.  854; 
21  Am.  Rep.  66;  WUliame  v.  Ingereoll,  89  N.  Y.  508-523  ;;(?»-erfi'<  Bank  t.  Wieh 
ham,  23  Ma  App.  663;  Fielder  r.  Jesntp,  24  Mo.  A  pp.  91;  Keating  y.  Amerkan 
fi\  Co.,  82  Ma  App.  293;  Todd  v.  MiHwuH  Pacific  B'y  Co.,  33  Mo.  App.  110; 
B*Ue»  T.  N.  O.  /.  A  O.  N.  J?V  Co.,  4  Abb.  Pr.  72;  Lovejoy  v.  Albee,  33  Ma 
41 4;  Z^aiorencs  v.  Smiih,  45  N.  H.  533;  HamiUon  v.  Bogen,  67  Mich.  135; 
Drake  v.  Lake  Shore  eU.  B*v  Co.,  69  Mich.  168;  Wrighi  v.  Chicago  etc  B.  B. 
Cq.,  19  Neb.  175;  Pierce  v.  Chicago  etc  B'yOo.,  36  Wis.  383;  Tingley  v.  Baie- 
man,  10  Mass.  843;  Nye  v.  Lieoombe,  21  Pick.  263;  Sawyer  v.  nompmm,  24 
N.  H.  510;  Weetem  B.  B.  Co.  v.  T/tomton,  60  Ga.  300;  Orten  v.  Farmere* 
Bank,  25  Conn.  452;  Crontn  v.  Foi^er,  18  R.  L  190;  Myer  v.  Liverpool,  L^  * 
O.  Ins.  Co.,  40  Md.  595;  Wheat  v.  PhtU  City  etc  B.  B.  Co.,  4  Kan.  370. 

Judge  Valentine  placed  his  concurrence  chiefly  upon  the  theory  that  the 
Missouri  court  had  no  jurisdiction  over  Sharitt,  or  of  anything  belonging 
to  him,  and  that  there  was  no  sneh  thing  as  a  fit  pendens  by  virtue  of  the 
proceeding  in  that  state  in  regard  to  the  subject-matter  of  this  action,  and 
nothing  in  the  proceeding  in  that  state  was  valid  or  binding  against  him. 

The  conrt  first  obtaining  jurisdiction  of  the  subject-matter  of  an  action 
has  the  superior  right  to  control  such  subject-matter.  The  Missouri  ooart 
had  jurisdiction  of  Stewart,  the  plaintifiF  in  that  case,  and  of  the  railroad 
company,  the  garnishee  therein;  and  any  judgment  or  order  which  might 
be  rendered  or  made  by  that  court  as  against  them  would  be  binding  on 
them;  and  if  Stewart  had  obtained  personal  service  of  summons  in  that 
state  upon  Sharitti  then  any  judgment  or  order  which  might  be  rendered 
by  that  court  against  him,  or  against  the  garnishee,  would  be  binding  on 
both.  Bven  without  personal  service  on  Sharitt^  if  he  had  any  tangible 
property  in  that  state  which  that  court  could  seise,  even  money  in  the  hands 
of  some  one,  any  judgment  or  order  which  that  conrt  might  make  after  snch 
seixure  would  be  binding  against  Sharitt;  or  if  it  could  be  considered  that 
the  debt  owing  him  had  a  situs  in  that  state,  then  he  would  be  bonnd  by  a 
judgment  of  that  conrt;  or  if  he  were  a  resident  of  that  state,  or  even  tempo- 
rarily there  at  the  time  of  the  attempted  seianre  of  the  debt^  or  if  the  debt 
were  made  payable  in  that  state,  it  might  then  have  such  a  situs  as  to  subject 
it^  to  the  jurisdiction  of  that  court.  None  of  these  things  existing  in  thia 
ease,  the  ooort  in  that  state  had  no  jurisdiction  of  Sharitt^  or  of  anything 
belonging  to  him. 

The  lawi  of  a  state  have  no  extraterritorial  foroa  Hence  if  exempt  prop- 
erty, such  aa  could  be  seized  under  process,  were  carried  into  another  state, 
•noh  property  might  oease  to  be  exempt^  and  therefore  be  lawfully  seised  bj 
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attachment  or  gamishmant  for  the  payments  of  debts;  but  debts  existing 
in  Kansas  are  not  at  the  same  time  situate  in  Minonri. 

Generally,  contraets  with  respect  to  ererything  of  substance  inhering  in 
them,  including  the  laws  of  the  country  where  such  contracts  are  made^ 
BO  far  sa  they  affect  them,  are  governed  and  determined  by  the  tex  loci  oon- 
Iracfic^  in  whaterer  jurisdiction  the  construction  or  character  of  such  con- 
tracts comes  under  consideration. 

The  following  esses  are  cited  sa  holding  contrary  views  to  thoee  above  ex- 
pressed: Fergwnn  v.  Bamk  qfKanmu  City,  25  Kan.  333;  Burlington  etc  B.  i?. 
Co.  V.  7%nnpm>n,  81  Kan.  180;  47  Am.  Rep.  497;  Zimmerman  v.  Franke^  84 
Kan.  eSO;  Stark  v.  Bart^  39  Kan.  100;  7  Am.  St.  Rep.  537;  DanieU  v.  Clark, 
38  Iowa,  556;  Moort  v.  Chicago  etc,  R,  R.  Co.,  43  Iow:i,  385;  Leiber  v.  UnUm 
PaeiJU  R.  R.  Co.,  49  Iowa,68S;  Mooney  v.  Union  Pacific  R.  R.  Co.,  60  Iowa, 
846;  <7refA  v.  Van  Bwkirk,  7  Wall.  139;  Connmr  v.  Hanover  In».  Co,,  28  Fed. 
Rep.  519;  Morgan  v.  J^eviUe,  74  Pa.  St.  53;  Oaborne  v.  Schutt,  67  Ma  712; 
Blake  Y.  WHUama,  6  Pick.  285;  17  Am.  Dec.  372;  Stm-tevant  v.  Robinaon,  18 
Pick.  175;  Baltimore  etc  R,  R,  Co,  v.  Moy,  25  Ohio  St  347;  Snook  v.  Snet' 
Vr,  25  Ohio  St.  516;  B!aU  Tenneeaee  etc  R,  R,  Co,  v.  Kennedy,  83  Ala.  462;  3 
Am.  St.  Rep.  756. 

Judge  Valentine  reviewed  these  cases,  showing  that  in  all  of  them  jurisdic- 
tion was  conceded,  admitted,  obtained  by  personal  service,  or  elae  the  cases 
themselves  have  no  application  to  the  case  in  hand,  because  different  qiies- 
tions  were  presented.  In  this  connection  he  said:  "Scarcely  any  of  the 
above  eases  have  any  application  to  the  question  whether  a  court  of  ooe  state, 
by  virtiia  of  a  garnishment  proceeding  against  a  resident  garnishee,  but 
agaiBst  a  non-resident  and  absent  defendant  residing  in  another  state  and 
owning  a  debt  created  and  payable  to  him  in  his  own  state,  and  by  virtue  of 
a  servioe  of  summons  upon  the  defendant  only  by  publication,  could  obtain 
•nffioiefnt  jurisdiction  over  the  non-resident  and  absent  defendant,  or  over  the 
debt  created  and  payable  to  him  in  the  state  of  his  residence,  that  such  court 
could  render  a  judgment  or  make  an  order  against  the  garnishee  that  would 
be  valid  and  binding  is  against  the  defendant" 

The  argument  against  holding  the  railroad  company  liable  in  the  present 
case,  because  by  such  holding  and  by  the  possible  judgment  of  the  Mijsouri 
eonrt,  the  company  might  be  compelled  to  pay  the  debt  twice,  is  answered  by 
saying  that  the  company  is  not  the  only  party  entitled  to  sympathy.  The 
owner  of  the  debt  and  his  family  are  entitled  to  greater  consideration.  The 
debt^  being  his  personal  earnings  for  personal  services  rendered  for  less  than 
one  month  preceding  the  issuance  of  the  garnishment  process,  is  necessary  for 
the  support  of  his  family,  and  by  the  laws  of  his  own  state  is  exempt  from 
the  payment  of  hii  debts  and  from  all  judicial  process.  Therefore  it  ought 
not  to  be  allowed  to  be  taken  from  him  and  his  family  by  a  foreign  jurisdic- 
tion, perhaps  a  thousand  miles  away,  and  possibly  upon  a  fictitious  charge, 
without  any  personal  service  of  summons  npon  him.  lie  is  entitled  to  his 
day  in  the  court  that  has  first  rightfully  obtained  jurisdiction  of  him  or  of 
his  debt.  Notice  given  him  by  the  garnishee  of  the  pendency  of  the  action 
coold  not  confer  jurisdiction  on  the  foreign  court,  if  it  did  not  have  juris<iic- 
tioo  prior  to  such  notice.  The  owner  of  such  debt  upon  such  notice  ought 
not  to  be  eompelled  to  go  a  thousand  miles  to  defend  the  action,  and  thereby 
spend  more  money  than  the  amount  of  his  debt  It  would  be  better  for  him 
nid  hii  family  to  lose  the  debt  entirely,  and  let  the  laws  of  his  state  setting 
it  apart  for  tiie  use  of  himself  and  family  become  nugatory  and  inoperative. 

*'If  the  rule  contended  for  by  the  railroad  company  should  be  adopted,  then 
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lb  would  hm  piudent  for  ev^ry  creditor  to  oontinnally  waieh  bis  dslitor,  aad 
to  follow  him  aroand  into  •▼•ry  jjonaditftioii.iiito  wkieh  ho  migbt  goy  fop  fear 
that  aome  aaecmpiiloiu  peneni  wke  lealiy  had  no  jnat  elaim  might  inetitiite  a 
garniahaent  prooeeding  and  obtain  the  debt  befone  the  ereditor  ooald  haro 
an  opporcuaity  to  prevent  it." 

In  the  principal  eaae  a  motiea  for  a  rehearing  waa  made  and  denied,  Vri- 
entiae  and  Johnston,  JJ.,  eononrring.  Horton,  C  J.,,  diiaentedv  howerer, 
he  haying  ezpreeaed  grave  donbte  whether  the  law  waa  proiierLy  declared  at 
the  time  when  the  iadgment  ef  the  eupreme  oonrt  wa»  rendered.  He  waa 
of  opinion  that  a  rehearing  should  be  granted,  and  the  jndginent  of  the  trial 
oonrt  reversed.  Among  his  reaeona,  he  stated  that  railroads,  like  the  one 
interested  in  this  easa»  hire  thousands  of  employees  whose  wagea  aro  lial^le 
to  be  garnished,  and  they  ought  not  to  be  compelled  to  pay  for  the  servioee 
of  an  employee  twice,  once  to  the  creditor  and  again  to  the  employeo.  If 
this  railway  company  ia  compelled  to  satisfy  the  judgment  rendered  against 
it  in  Missouri,  then  the  employee  ought  not  to  recover,  and  the  sction  com* 
menced  in  Kansas  onght  to  be  delayed  until  the  final  diapoeitinn  of  the  pro- 
ceeding in  the  other  state:  Ferguson  t.  Bamk  ^f  Kanaa$CUjf^2&  Kan.  333; 
Burlington  etc  JL  R.  Co,  v.  Thrnnpaon,  31  Kan«  180;  47  Am.  Rep.  497;  2  KentTs 
Com.  122,  123,  12fi;  Morgan  v.  NwiUe,  74  Pa.  Sk  52;  Thompson  on  Bzemp- 
tions,  seca.  21-23;  Connor  r.  Hanovtr  Int.  Co.,.  2ft  Fed.  Rep.  64ft;  Freeman  on 
Execution^  2d  ed.,  sec.  209;  Pierce  ▼.  Chieago  etc  Jfp  Co»,  36  Wist.  2B3. 

In  Missouri  it  has  been  declared  that  the  exemption,  of  property  from-  jo- 
dicial  process  is  a  peraonaL  privilege  of  the  owner,  and  tho  deijter  of>  aooli 
owner  cannot  assert  it  for  him  by  way  of  defense  to  a- garnishment  prooeod- 
tng:  Oeborne.  v.  SchtU,  67  Mo*  71i2.  Hence,  the  railcosd  eonpany  oonld  nol^ 
nnder  thia  rule,  hare  protected  itself  or  its  employeo  by  aHeging  the  eassnip- 
tion  of  the  wages  attached,  and.as  the  garnishment  proeeoding  ia  stiU  pead^ 
ing  in  that  state,  and  the  employee  haa  notice  thereof,  it  ia  mantfeat  that  the 
prooeeding  in  Kansas  should  be  delayod  nntil  tftio  termination  of  ttm 
action.  Otherwise  tho  railroad  company  may  bo  ailiiiect^  to  a.donb]* 
bility. 

lasne  waa  taken  with  tho  view  of  the-  law  as  eapreseed  in  tho  cononrnng 
opinion  #t(pni,  that  as  Sharitt  is  not  a.ro8identof  Missonri,  and  haa  not  reoeivod 
personal  service  of  summons  ia  tho  garnishment  pcooeediag.  the  aoUon  in 
Missouri  by  the  creditor,  a  resident  of  that  afeatte^  againat.the  lailraad  oeos* 
gany,  a  Misacnri  corporation,  is  void  as  being  withont-  jnDadictian,.aQd.  tho 
garnishment  proceeding  no  defense  to  tho  action,  by  Sharitt  in  Kansaa*. 

Thia  doctrine  ia  declared  to  t)e  againnt  the  woight  of  authority  as  shown  by 
DridLe  on  Attaehraent^  aec  697;  Bhke  t.  WiOkanM,  6  £idi.  286;.  17  Aan.  De« 
872;  Baltimore  eia  R,  R.  Co.  v.  May,  25  Ohio  St  347;  StmlmfonLw.  Roidiieom 
18  Pick.  175;  Leiber  v.  UnhnPaei/icR,  R.  Ckiu,4d  Iow%  686;:  iCeonqf  v;  UfAm 
Pacific  R.  R.Oo.^  60  Iowa,  346.  Chief  Juatice  Horton  farther  saidc/'Tiie  con^ 
enrcing  opinion,  it  seems  to  me,  attempteteestabliah  a  mle  whiekiipuieesi  tho 
fact  that  the  proceedings  in  gamiahment  in  Misaouri  nro  entitled  to  fnU  faith 
and  credit  as  a  judgment  of  a  sister  state,  and  that  being  proeeodinga  m  rem^ 
and  the  debt  being  condemned  by  a  court  having  jmriadiotion*.  tho  judgment 
cannot  be  contested  in  this  state.  Of  course,  between'  oeurioof.  cononrreat 
jurisdiction,  the  court  firat  acquiring  jurisdiction  will  retain,  and'  the  other 
will  not  interfere  with  it  The  courts  of  Misaouri  firat  acquired  jaciadiotion 
of  the  debt  or  money  due  to  Sharitt,  and  the  courts  of  thiastnto  cngh*  not 
to  interfere  in  that  case  until  the  oauao  is  finally  diapoeed  ef.  If  the  rolo  ia 
ostablished  aa  stated  in  the  opinion,  then  the  rsilroad  <iom|MUiy  ia  twine  liable 
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*fort1w«aaiie  4ebt»  —  onea  io  Steiwrt,  fihe  amiStor  in  Vksunri,  and  then  again 
-to  Sbaritfc,  inHng^toto.  Tlie  eonrpanyfan  flone^nd  k  doing  all  it  can  to  de- 
feat aad -escape  wiy  liability  in  fke  fpumishmert  prt>cee/iiug;  it  has  appealed 
irtmk  the  jadgment  ef  Ust  jnaiioa  uf  the  -peaee  of  9t.  Lam  to  the  circuit 
'Oevrt  of  %L  htmn  Connrty,  wid  hm  tiotified  flhaaitl  trf  fhe  ^pendeucy  of  the 
gankMmeiit  preeeediagi.  The  oompany  is  helpless.  In  Miaeonri,  -exemption 
is  a  pervonal  privilege.  The  company  cannot  assert'the  exemption  for  Sharitt^ 
OtAom^'T.  Sdmtt,  €7  Mo.  '7 It.  SfavriM  can  akme  exerbiae  this  personal  privi- 
lega.  If  lie  will  asiort  *bia  liglrlB  in  tbe  ifisaeori  ^ooart,  Abe  deftvt  or  money 
win  'be  dedlaiod«KeiBpi.  It  aU  IieawiAi  fiharfttt  'Uader'tbe  eircnmatances, 
oogbt  the  oempawy  *to  pay  twice,  when  the  action  of  Sbaritt  will  prevent 
any  judgment  againet  him  or  the  railway  company  in  Missouri?  Ought  the 
tailway  ooaspany  *tD  rafiera  doiArle  liability  because 'Sbaritt  refuses  to  answer 
in  a  oaae  in  wQiieh  be  has  'been  aerwd  by  puUtoatioB,  and  in  which  -he  has 
been  pevsooaUy  notifiad  *by  the  mikvmy  'Soaipaayt  i  think  not.  .... 
I  i^iaik  that  flharitt»  asiatcaedsfcor  of  •the  ndlway  company^  oooM  'have  en- 
forced the  collection  of  his  debt  in  the  oouiits'Of  ifissoori,  and  if  4m  «r«o!d 
have  an  action  in  that  state,  his  creditor  is  entitled  to  equal  facilities.  It  is 
not  shown  anywhere  in  tbe  record  that  the  debt  was  payable  in  the  place  or 
county  where  Sliariit  performed  his  labor,  and  if  the  decision  is  carried  to  its 
logical  results,  Sharitt  should  have  brought  his  action  in  the  county  where  he 
worked*  and  not  in  another  .county.  .If  .his  jdabt  was  .creaJtad  dn  Morris 
County,  according  to  the  decision,  it  was  payable  in  Morris  County;  and 
therefore,  according  to  the  decision,  he  "bad  no  right  to  bring  his  action  at 
ilttaiKa.  This,  however,  ia  not  the  law.  '  A.  mere  debt  is  transitory,  -and 
Biay  foe  <enfor8ed  whefover  ibe  debtor  or  his  property  can  be  found.'  ^  it  be 
decided  by 'this  coart,  under  tbe  'facts  of  this  case,  that 'the  Missouri  court 
faaa  no  jmrisdiotion,  either  of  Sharrtt  or  of  anything  belonging  to  bim,  or  of 
MM^  .money  dna  to  him,  aad  that,  theiefore,  the  garnishment  proceeding  in 
■Miasoaii  is  void  as  to  bim,  then  tbere  oan  be  no  gamishmenrt  of  a  peruon  in 
this  atate  wwing  a^dabt  to  a  tperson  Tesiding  >in  anutber  state.  The  practice 
.amoDg  tiie  ptolessien  is  -contrary  to  this  decision.  -Very  often  persons  in 
this  state  owing  debts  to  non-residents  are  garnished  by  the  creditors  of 
'tha  non-residents  ia  this  state,  and  iihe  only  serTice  had  on  the  non-reeidenta 
'18  .by  pablication,  'being  tbe  eame  aerviee  had  in  the  Miasoari  court  upoik 
Bharitt:  Comp.  Laws  of  1865,  c  «!,  sees.  28-&i.  Section  72  of  the  Civil 
•CoAe^if  this  'State  •expressly -provides,  tbe  eame  as  'the  Missouri  code,  -that, 
'aorvieeinay  be  maile  by  publwittion  in  actions  brought  tigairwt  non-residenta^ 
jof  this  state,  or  «  foreign  eorponition,  having  in  this  state  debts  owing  to> 
ihem  aonght  to  be  taken  by  any  of  the  provisional  remedies,  or  to  be  -appro- 
pnatad  in  any  way.* " 

Jndga  Uorton  then  atatsd  that  Mie  concurring  opinion,  ncpra,  could  not  be- 
adopted  without  overruling  several  prior  (decisions  of  the  eourt,  among  them' 
baing  AofUmftm  cfe.  iff.  R.  Co.  v.  Thompton,  m  Kan.  190,  47  Am.  Rep.  497,. 
£immei  man  v.  Franke,  M  K«a.  650,  and  8ia?4:e  v.  Bare,  89  Kan.  100,  7  Anu. 
.St  Bop.  fiir7,  which -follow  SffMkw,  Snetaer,  ^  Ohio  St.  516;  Baltimore  tie. 
M.  R,  Co.  T.  Afa^  25  Ohio  St.  ;M7.    'Heiiien  declared  tlrnt  the  cases  cited  in 
thoaoncnrring  opinion,  as  holdingadvevse  ^iewe  to  those  expressed  by  himself, 
hare  vary  Httle  applioation  to  'tiie  eaw  in  hand.     After  citing  M'uutouri  Padfic 
'J?V  Co.  ▼.  MaUhy,  84  Kan.  125-131,  KcimMt  UUy  tie.  R.  R,  Co,  v.  OougK  35 
iCan.  1,  Bairns.  Chiea§o€6e.  R.  R^'Co., 00  Ww.  296,  60  Am.  Kep.  869,  StU/ter- 
iandv.  Beemi  MaLiomd  Bank,  96  iKy.  '^250,  #'Arctf  v.  i^laUc  CUy  elc  R.  R.  Co., 
4  Kan.  370.  Wrighi  v.  Chicago  etc  R.  R.  Co.,   19  Neb.   176.  56  Am.  Rep. 
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747,  and  showing  wherein  they  are  inapplicable  to  the  facte  preeented  in 
the  principal  caee,  he  eatd:  ''I  need  not  review  theee  casee,  because  they 
do  not  meet  the  question  presented,  as  to  the  Jurisdiction  of  the  Hissoari 
coart,  nuder  the  laws  of  that  state,  orer  the  debt  of  the  nulway  company 
due  to  Sharitt  They  are  nearly  all  cases  where  the  garnishment  proceed- 
ings have  been  commenced  and  disposed  of  in  the  states  where  the  decisions 
have  been  rendered.  The  decisions  are  oonstmctions  of  garnishment  laws 
of  the  states  where  the  decisions  have  been  rendered.  The  question  whether 
proceedings  in  garnishment  of  a  sister  state  are  entitled  to  full  faith  and 
credit  as  a  judgment^  where  the  oorporation  or  person  owing  the  debt  has 
been  garnished  in  such  sister  state  and  service  has  been  made  by  publica- 
tion upon  the  debtor,  is  discussed  in  but  one  or  two,  and  those  cases  are 
very  different  from  this.  I  think  if  Sharitt  had  brought  his  action  in  Mis- 
souri, instead  of  Kansas,  and  the  railroad  company  had  not  been  garnished, 
he  could  have  reoovered  his  Wages  in  that  state;  and  if  he  oonld  have  re- 
covered his  wages  by  an  action  brought  thers^  his  claim  for  damages  could 
be  attached  or  garnished  there." 
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LISVSA.NGB  —  Waitsb  ov  Cohditions  bt  Agknt.  — If  a  polioy  of  insurance 
contains  a  condition  of  forfeiture  for  false  repreeentations  as  to  encum- 
brances, and  makes  the  statements  of  the  insured,  as  they  appear  in  the 
policy,  a  warranty  of  their  truth,  and  the  applicant  gives  correct  answers 
respecting  encumbrances  to  the  general  agent  of  the  company,  who  fails 
to  mention  them  in  the  policy,  and  procures  the  sigpmture  of  the  assured, 
accepts  the  premium  and  issues  the  policy,  the  insurance  company  will 
be  deemed  to  have  waived  the  condition  and  held  liable  on  the  policy  ia 
case  of  loss. 

IxfsuRAHOM  —  Parol  Waivbr  ot  CoNDrnoN  by  Gbnbral  Aobnt.  — A  policy 
of  insurance  can  be  modified  or  a  condition  therein  waived  by  parol,  by 
the  general  agent  of  the  insurance  company. 

Ibbubancb  —  Parol  Waivbr  of  Condition.  —  An  insurance  company  or  its 
general  agent  may  waive  by  parol  a  condition  in  the  policy  respecting 
encumbrances,  although  the  policy  provides  that  no  agent  of  the  com- 
pany, or  other  person  than  the  president  or  secretary,  shall  have  au- 
thority to  waive  any  of  the  terms  or  conditions  of  the  polioy,  or  make 
any  indorsement  thereon,  and  that  all  agreements  by  the  officers  named 
must  be  signed  by  either  of  them. 

IxBURAMOB  — SuFPioiENCT  OF  Pboofs  OF  Lo8S.^When,  after  loss,  proofs 
thereof  are  reduced  to  writing,  signed  and  sworn  to  by  the  insured  at 
the  request  of  the  adjuster  of  the  insurance  company,  and  then  delivered 
to  him,  after  which  neither  he^  the  company,  nor  any  one  representing 
it^  returns  such  proofs  or  claims  that  they  are  insufficient^  but  on  the  con- 
trary, satisfaction  with  them  is  expressed,  together  with  a  statement 
that  the  loss  will  soon  be  paid,  the  assured  has  a  right  to  assume^  until 
notified  to  the  contrary,  that  no  other  or  different  proofs  will  be  re- 
quired, and  the  company  is  estopped  from  claiming  tbat  they  are  insnf- 
fioient. 
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Action  to  recover,  under  a  policy  of  insurance,  for  loss  of 
property  by  fire.    Judgment  for  the  plaintiff. 

Oeorfte  W.  BameUt  and  Oearge  and  King^  for  the  plaintiff  in 
error. 

MeDtmaU  and  Parker^  for  the  defendant  in  error. 

JoHH8TON|  J.  The  greater  part  of  the  testimony  taken  in 
the  case  was  with  reference  to  the  extent  and  value  of  the 
property  destroyed,  and  as  to  whether  or  not  the  fire  was  the 
result  of  the  action  of  the  insured.  But  these  questions,  as 
well  as  all  others  upon  which  there  was  a  conflict  of  evidence, 
have  been  determined  by  the  jury  in  favor  of  the  insured. 
The  insurance  company  how  seeks  to  escape  liability  upon  the 
ground  that  Gray  failed  to  disclose  the  existence  of  encum- 
brances upon  the  property  when  he  made  the  application  for 
insurance,  and  also  because  he  had  encumbered  the  property 
after  the  policy  was  issued  without  the  consent  of  the  com- 
pany indorsed  thereon,  and  in  violation  of  its  provisions. 
The  application  for  insurance  was  made  on  December  2, 1885, 
to  Steinbuschel  and  Brother,  of  Wichita,  who  were  agents  of 
the  company  for  that  portion  of  the  state  in  which  the  prop- 
erty was  situated.  They  wrote  the  answers  to  the  questions 
propounded  to  Gray,  and  the  application  contained  the  state- 
ment that  the  answers  made  were  true.  The  application  men- 
lions  only  one  mortgage,  but  Gray  testifies  that  he  stated  his 
indebtedness  and  the  encumbrances  on  his  property  to  the 
agents  fully  and  in  detail,  telling  them  that  it  would  be 
necessary  for  him  to  mortgage  and  remortgage  bis  property 
in  the  conduct  of  his  business  during  the  time  for  which  the 
insurance  was  contracted.  This  is  disputed,  but  the  jury 
sustain  Gray,  and  find  that  the  company  was  fully  informed 
in  respect  to  the  existing  encumbrances.  The  policy  was  not 
delivered  by  the  agents  at  the  time  the  application  was  made, 
but  was  sent  by  them  to  Qray,  at  Conway  Springs,  Sumner 
County,  near  which  place  he  resided.  Soon  after  it  had  been 
BO  delivered,  he  discovered  that  it  contained  a  provision  that 
if  the  property  should  thereafter  become  mortgaged  or  encum- 
beredy  or  in  case  a  change  should. take  place  in  the  title,  the 
policy  should  be  null  and  void.  He  immediately  went  to  the 
agent,  called  his  attention  to  the  provision  prohibiting  the 
encumbering  of  his  property,. and  insisted  that  it  must  be 
changed.  After  looking  at  the  policy,  Steinbuschel  said  that 
he  would  waive  the  condition  relative  to  encumbrances,  stating 
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ffaat  lie  had  attlboritj  far  that  purpose,  and  Gray,  actrng  upon 
this  waiver  and  agreement,  mortgaged  the  property  as  hafl 
already  b»ea  Btated.  The  eDeumbranoefi  flAOtd  on  the  prop- 
erty, however,  were  mostly,  if  not  entirely,  the  renewal  and  ex- 
tension of  dehtg  aad  JDortfagee  •exisXing  wJbea  ibe  contrafii  of 
insurance  was  made.  In  regard  to  the  misrepresentations  in 
the  applicirtion,  we  must  assume  that  Gray  gave  correct  an- 
swers to  all  questions  asked.  There  was  no  concealment  nor 
deception  on  his  part  Steinbuschel,  authorized  by  and  act- 
ing for  the  company,  prepared  the  application,  and  purposely 
omitted  a  ful'er  statement  concerning  encumbrances.  It  was 
the  fault  of  Steinbuschel,  or  the  company  which  he  repre- 
sented, and  not  of  the  insured,  that  the  application  did  not 
contain  a  complete  statement.  Steinbuschel  having  author- 
ity, his  act  must  be  treated  as  the  act  of  the  company,  and 
through  him  the  company  had  knowledge  of  all  the  encum- 
brances. With  this  knowledge  the  company  accepted  the 
risk  and  the  premium  therefor,  induced  Gray  to  sign  the  ap- 
plication, which  did  not  state  the  whole  truth,  and  now,  when 
the  loss  occurs,  it  cannot,  under  our  decisions,  insist  on  the 
breach  of  warranty  or  the  untruth  of  the  representations:  SvJr 
Kvan  V.  Phcsnia  Ins,  Co.^  84  Kan.  170;  Continental  Ins.  Co.  v. 
Pearce^  89  Kan.  396;  National  M,  F.  Ins,  Co,  v.  Barnes^  41 
Kan.  161;  Kansas  Protective  Union  v.  Gardner^  41  Kan.  401. 

It  is  next  contended  that  the  giving  of  the  subsequent 
mortgages  by  the  insured  avoided  the  policy; .  and  in  that  con* 
nection  it  is  urged  that  error  was  committed  in  admitting 
testimony  of  the  verbal  agreement  modifying  the  terms  of  the 
policy  and  waiving  its  conditions.  We  think  the  waiver  must 
be  upheld  and  the  point  made  by  the  company  overruled. 
The  agents  who  made  the  agreement  were  more  than  mere 
local  or  soliciting  agents,  lliey  fully  represented  the  com- 
pany within  a  certain  district;  were  authorized  to  solicit 
insurance,  receive  moneys  and  premiums,  issue  and  renew 
policies;  and  the  testimony  is,  tliat  they  appointed  subagenta 
and  adjusted  losses.  Only  a  short  time  previous  to  the  mak- 
ing of  the  contract  in  question,  they  adjusted  a  loss  under 
another  insurance  policy  issued  by  the  same  company  to 
Gray,  and  paid  him  the  amount  of  the  loss.  Gray  had  a 
right  to  assume,  and  we  may  fairly  assume,  that  they  were 
general  agents  of  the  company.  In  this  state  the  courts  have 
taken  a  liberal  view  with  reference  to  the  power  of  agents, 
and  especially  where  they  were  representing  foreign  compa- 
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Dies,  wliicfa  can  only  act  throttgh  fheir  agents,  and  where  the 
agent  IB  practically  the  principal  in  the  waking  of  contracts: 
Atnerican  HenL  Ins.  Co,  v.  McLanntlianj  11  Kan.  549,  and 
cases  a\>ove  ci'ted.  Being  general  agents  empowered  to  make 
and  renew  contracts,  tSiey  stood  in  this  respect  in  the  place  of 
the  company,  and  <jertainly  must  be  held  to  have  the  power 
to  modify  the  same  or  to  waive  any  of  tlie  conditions  in  the 
contract  whidi  they  had  made.  We  are  referred  to  Burlington, 
Ins.  Co.  V.  Gihbonsy  43  Kan.  15,  antSy  p.  118,  where  the  power 
of  th^  agent  to  waire  a  condition  was  denied.  In  that  case 
the  agent  had  no  authority  from  his  company  except  as  a  so- 
ficittng  agent,  and  it  diii  not  appear  that  he  had  any  authority 
to  rasne  policies,  and  he  did  not  even  countersign  tlhem  wlien 
issued.  In  that' case,  however,  it  was  said  that  '**Tt  has  gen- 
erally been  held  that  where  a  person  in  procwrmg  an  insurance 
trpon  his  property  acts  in  goad  faith,  and  without  any  knowl- 
edge of  any  limitations  trpon  the  authority  of  the  agent  of  the 
insurance  company  effecting  the  insurance,  sucfh  person  may 
assume  that  the  agent  is  a  general  agent  of  the  inrsurante 
company  for  that  purpose;  that  he  stands  in  the  place  of  the 
company,  and  that  the  compajiy  will  be  bound  by  any  terms 
or  conditions,  or  any  warver  of  terms  or  conditions,  that  the 
agent  may  agree  to  while  acting  for  the  company  in  consum- 
mating the  insurance.'* 

If  it  was  within  the  power  of  the  company,  acting  through 
its  agents,  to  waive  a  condition  or  diange  the  contract,  it 
surely  might  do  so  by  a  parol  contract,  and  might  even  waive 
the  provisions  stated  in  the  policy  with  reference  to  the  man- 
ner of  altering  or  waiving  its  terujs  and  conditions.  In  Weift- 
diester  F.  Ins.  Co.  v.  Eade,  S3  Mich.  143,  the  court,  in  consid- 
ering the  question  whether  mn  agent  of  a  company  might 
change  by  parol  the  conditions  of  a  policy  wherein  it  was  pro- 
vided that  it  could  only  be  done  upon  the  consent  of  the  com- 
pany written  thereon,  held  that  the  written  poliey  might  be 
changed  by  parol,  and  stated  that  ''a  written  bargain  is  of  no 
higher  legal  degree  than  a  parol  one.  Either  may  vary  or 
discharge  the  other,  and  there  •can  be  no  more  force  in  an 
-agreement  in  writing  not  to  agree  by  parol  than  in  a  parol 
agreement  not  to  agrr^e  in  writing.  Every  auch  agreement  is 
ended  by  the  new  one  which  contradicts  it.*'  Bee  also  Eclectic 
L,  Ins.  Co.  V.  Fahrenki-ug,  68  111.  4G3. 

In  the  present  case,  as  in  some  of  the  cases  cited,  it  was 
stipulated  in  the  policy  that  no  agent  of  the  company,  or  any 
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other  person  than  the  president  or  secretary,  should  have 
authority  to  alter  or  waive  any  of  the  terms  or  conditions  of 
the  policy,  or  make  any  indorsement  thereon;  and  all  agree- 
ments  of  the  president  or  secretary  must  be  signed  by  either 
of  them.  This  provision,  however,  may  be  modified  by  tae 
company  to  the  same  extent  as  any  other;  and  whatever  the 
company  can  do  may  be  done  by  its  general  agents.  Renier 
T.  Dwelling-House  Ine.  Co,<,  74  Wis.  89,  was  a  case  somewhat 
jimilar  to  the  one  we  are  considering.  In  that  case  the  policy 
provided  that  the  application  should  form  a  part  of  the  policy 
ind  a  warranty  by  the  assured.  In  the  application  for  insur- 
ince  it  was  stated  that  the  property  insured  was  not  encum- 
bered; but  it  appeared  that  the  property  was  mortgaged,  and 
that  the  insured  informed  the  agent  of  the*  company  of  the 
txistence  of  the  mortgages,  and  he  falsely  wrote  the  answers 
therein,  and  the  application  was  signed  at  the  request  of  the 
agent  In  the  policy  issued  was  a  provision  that  *'  no  act  or 
omission  of  the  company,  or  any  act  of  its  officers  or  agents, 
shall  be  deemed,  construed,  or  held  to  be  a  waiver  of  a  fall 
and  strict  compliance  with  the  foregoing  provisions  of  the 
terms  and  conditions  of  this  policy,  except  it  be  a  waiver  or 
extension  in  express  terms  in  writing,  signed  by  the  president 
or  secretary  of  the  company."  It  was  held  that  the  action  of 
the  agent,  with  knowledge  of  the  existence  of  the  mortgage, 
was  binding  upon  the  company,  and  a  waiver  of  the  condition 
of  the  policy  against  encumbrances;  and  this  notwithstand- 
ing the  limitation  of  authority  of  such  agent  expressed  in  the 
provision  quoted  on  the  face  of  the  policy.  Speaking  of  the 
restriction,  the  court  said:  '^  We  must  hold,  however,  that  such 
attempted  restriction  upon  the  power  of  the  company  or  its 
general  officers  or  agents  acting  within  the  scope  of  their  gen- 
eral authority^  to  subsequently  modify  the  contract  and  bind 
the  company  in  a  manner  contrary  to  such  previous  conditions 
in  the  policyi  are  inefiectual.  Especially  is  this  true  in  respect 
to  a  foreign  insurance  company  whose  officers  are  practically 
inaccessible  to  the  assured";  citing  Qana  v.  Sl  Pavl  etc.  Ins. 
Oo.^  48  Wis.  108;  28  Am.  Rep.  535;  American  Ins.  Co.  v.  Gat- 
laHn,  48  Wis.  86;  Shafer  v.  Phoenix  Ins.  Co,,  53  Wis.  861; 
Lawberian  ▼•  Oonneciicut  Ins.- Co.,  89  Minn.  129;  WiUerUs  v. 
NorthweiUm  ele.  Ins.  Co.^  81  Ind.  308;  Sieen  v.  Niagara  F. 
Ins.  Co.^  88  N.  Y.  826;  42  Am.  Rep.  297;  Richmond  v.  Niagara 
F.  Ins.  Oo.^  79  N.  Y.  230;  Eastern  R.  R.  Co.  v.  Reli^  Ins.  Co.^ 
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105  Mass.  570;  AtMrican  L.  Ins.  Co.  y.  Oreen^  57  Oa.  469;  West- 
Chester  F.  Ins,  Co.  y.  EarU,  38  Mich.  143. 

The  coart,  proceeding  further,  says:  '*  Of  course  an  insurance 
company,  and  especially  a  foreign  insurance  company,  in 
making  contracts  of  insurance  and  adjusting,  settling,  and 
pajring  losses,  must  act  through  its  agents,  if  at  all.  To  hold 
that  in  such  negotiations  between  such  general  agent  and  the 
assured  the  latter  is  bound,  but  that  in  the  same  transaction 
the  company,  the  agent's  principal,  cannot  be  bound,  by  rea- 
son of  haying  incapacitated  itself  and  them,  by  previous.stip- 
ulations,  from  agreeing  to  anything  contrary  to  the  conditions 
contained  in  the  original  contract,  is,  under  most  policies,  in 
effect  to  hold  that  there  is  no  mutuality  in  such  contracts,  and 
that  the  powers  of  such  general  agents  are  limited  to  the  ob- 
taining of  premiums,  and  then  defeating  the  enforcement  of 
the  policies  upon  which  they  were  paid." 

It  is  clear  that  the  company  was  not  so  bound  but  that  it 
might  modify  any  contract  which  it  had  made  or  waive  any 
of  the  conditions  contained  therein;  and  this  may  be  done 
through  its  general  agents.  The  knowledge  of  Steinbuschel 
sad  Brother  in  this  case  was  the  knowledge  of  the  company, 
and  their  act  was  its  act  When  Qray  applied  for  the  insur- 
ance he  informed  the  company  with  reference  to  the  encum- 
brances, as  well  as  his  necessity  and  purpose  to  continue  them. 
Knowing  these  facts,  the  premium  was  accepted  and  the  pol- 
icy issued.  Subsequent  to  the  issuance  of  the  policy  there 
was  an  express  agreement  that  he  might  renew  bis  mortgages, 
as  he  had  informed  the  company  it  would  be  necessary  to  do, 
and  the  renewal  of  the  encumbrances  did  not  in  any  material 
degree  affect  the  risk  which  the  company  took.  Accepting 
his  statement,  as  the  jury  haye  done,  we  must  assume  that  he 
acted  in  good  faith  with  the  company  and  its  agents,  and  that 
he  was  induced  by  the  agreements  and  action  of  the  company 
to  belieye  that  he  was  warranted  in  renewing  the  mortgages. 
After  receiving  and  retaining  the  premium,  knowing  the  pur- 
pose and  necessity  of  Gray  to  renew  the  encumbrances,  and 
after  a  specific  agreement  waiving  that  condition  of  the  policy 
and  authorizing  him  to  renew  the  encumbrances,  and  after 
remaining  silent,  and  allowing  him  to  proceed  as  though  he 
was  insured,  until  a  loss  occurs,  the  company  will  not  be 
heard  to  repudiate  its  contract  or  to  deny  its  liability.  We 
are  aware  that  the  authorities  are  not  uniform  upon  the  subject 
of  waivers  in  policies  like  this  one;  but  forfeitures  are  not  fa- 


'voied'ln  the  low,  Bmd  tbe  view  we^Te  taken  ^oT  the  power  of 
a  general  ageut  to  wmve  the  eondf€ioR  df  a  poHx;y  jb  more  sat- 
iBffKetory  to  :ff6,  Bod  is  Btfffioientfly  HBupported.  In  addition  to 
the  avthoritieB  already  cited,  eee^he  following:  Youngs.  Hart- 
ford  F.  Sns.  4O0.,  45  Iowa,  $77;  24  Am.  Rep.  784;  King  -v. 
Co^$ncil  Bhijfk  Tn».  Co^  72  Iowa,  810;  Morrison  t.  Ingarance 
Co.,  69  Tex.  353;  6  Am.  flt  Rep.  63;  MtfGwk  y.  Metrnpnlttan 
L.  Ins.  Co.,  56  -Conn.  528;  Amtriccm  Int.  Co.  t.  ^GaUatin^  48 
Wis.  36;  Bardett  v.  Firemen'd  Fund  Inn.  Co.,  77  Iowa,  155; 
Key  V.  Des  Moines  Ins.  Co.,!!  Iowa,  174;  J3weet9er  v.  Odd  Fsl- 
lows'  Mut.  Aid  Ass*n,  117  Ind.  97;  2  Wood  on  Fire  InBurance, 
Bees.  422,  525. 

It  is  further  contended  that  a  forfeiture  occurred  by  reason 
of  the  failure  df  Gray  to  Bend  proofs  of  loss  to  the  company. 
It  is  shown  that  immediately  after  the  fire  he  notified  Stein- 
buBchel  and  Brother  of  the  loss,  and  they  stated  that  they  would 
at  once  inform  the  company.  Within  a  few  days  an  adjuster 
of  the  company,  whose  authority  is  not  denied,  came  to  Gray's 
place  and  requested  him  to  go  before  an  officer  and  make 
proof  of  loss.  The  proofe  were  reduced  to  writing,  Bigned  and 
8wom  to,  «nd  delivered  to  the  adjnster;  and  there  is  testi- 
mony to  the  effect  that  be  expressed  satisfaction  with  them, 
and  stated  that  he  would  forward  them  to  the  rompan/s 
office,  and  would  return  in  a  few  days  and  settle  the  Ioeb. 
This  testimony  was  Bubmitted  to  the  jury,  under  the  following 
directions:  — 

^*  There  iB^eridenoe  lending  to  efhow  that  these  statements 
were  taken  by  said  Winne  as  the  agent  of  said  company,  and 
Bent  to  said  'oonipany;  and  it  will  be  a  question  for  the  jury 
to  determine,  whether  Buch  statements  and  proofs  are  snc^  as 
.are  required  by  the  policy,  and  if  not,  whether  the  plaiirtiff 
wae  justified  findiT  the  circumstances  in  believing,  and  did 
believe,  that  the  proofs  were  satisfactory  to  the  agent  of  the 
company  and  to  the  company,  and  that  no  farther  proofs 
would  be  required;  and  if  the  jury  find  from  the  evidence  that 
the  plaintiff  was  justified  in  believing,  and  did  believe,  that  the 
proofe  furnished  to  said  Winne  were  satisfactory  to  liiui  and 
to  the  company,  and  further  find  that  such  proofs  and  state- 
ments were  sent  to  the  company  by  said  Winne,  and  that  the 
company  made  no  objection  thereto,  and  requested  no  further 
proofs  to  be  made  by  the  plaintiff  within  a  reasonaible  time, 
and  within  the  sixty  days  after  the  fire,  the  jury  would  bo 
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justified  in  finding  that  defendant  hmd  iraitvd  tbe  making  of 
further  proofs  of  loss. 

"If  at  the  time  such  affidavits  and  statements  were  made 
at  the  request  of  said  Winne  it  was  understood  between  said 
agent  and  said  plaintiff  that  snch  stateraents  and  afidajsitp 
Bhould  not  constitute  the  proofs  required  by  the  policy,  and 
should  not  be  considered  as  a  waiver  of  such  proofs,  and  that 
by  taking  such  statements  and  affidavits  said  Winne  should 
not  and  did  not  waive  the  making  of  the  proofs  in  accordance 
with  the  provisions  of  the  policy,  then  the  jury  would  not  be 
justified  in  finding  that  the  taking  of  such  statements  and 
affidavits  by  said  Winne,  or  that  the  acta  and  oonduci  of  said 
Winne  at  the  time  of  taking  such  statements  and  affidavits, 
constituted  a  waiver  of  the  proofb  required  by  the  policy/' 

The  testimony  was  suflicient  to  sustain  the  finding  of  the 
jury.  Neither  tiie  adjuster  nor  any  one  representing  the  com- 
pany returned  the  proofs  or  claimed  that  they  were  insuffi 
cieni  The  company  recognized  the  loss,  took  all  the  proofs 
it  deemed  essential  to  an  adjustment,  and  instead  of  claiming 
that  they  were  insufficient,  expressed  satisfaction  with  them, 
and  stated  that  the  loss  would  soon  be  paid.  Assuming  the 
existence  of  the  facts  stated,  we  think  the  assured  had  a  right 
to  assume,  until  notified  to  the  contrary,  that  no  other  or  differ- 
ent ]neofr  would  be  required. 

There  are  some  criticisms  in  regard  to  the  refusal  of  the 
court  to  give  instructions,  but  what  has  already  been  said  in 
the  opinion  disposes  of  the  material  objections  that  are  made. 
The  efaarge  of  the  ooort  fairly  submitted  tiie  questions  involved 
to  the  jury.  Finding  wo  Mrn>r,  the  jndgmeoi  of  tho  district 
court  will  be  affirmed. 


LnuRAifus  —  Aon  ev  Aawn  BnnaNO  uroic  Oompant  wiisir.  ^  When 
tn  Mgaot  fills  out  an  applioation  wiibooi  th«  knowledge  of  tb«  applicant, 
■tating  that  tho  property  ia  not  Mummbered,  althoagh  prvrioaal/  tnf  onnod 
«raQ}r  hf  the  appUoant  tint  thira  mm  a  nortgage  npoa  it»  tha  oofmpany  m 
boan^.  avoa.  thaagh.  tkt  paliay  proWdad.  that  it  ■hould  ba  wld  tm  way  f aba 
repieMBtatioB*  nada  ia  tha  application;  for  by  iaaoing  tha  poli^  and  aocept> 
iag  the  preminm,  the  company  waived  forfeiture  for  a  Ureaoh  of  eonditiooi 
Bdter  ▼.  Ohio  F.  Iw,  Co,,  10  Mich.  199;  14  Am.  St.  Rep.  486,  and  caMi  cited 
in  note.  Compare  KUier  v.  Lebanom  M.  Im,  O9,,  12S  tk,  St.  flOS;  15  Am. 
St  Rcpi  6SS|  wrt^  t*  MViMfM  v.  IkHk  JMM  ««s.  /ae.  Cd^t  9  Am  St.  Hap. 
2362,232. 

Pabol  Watvik  of  Oosditiovb  n  Osssrai*  AoBUTi:  8m  WkBotom  ▼. 
North  BrUUh  efc  Inu  Co.,  76  CaL  415;  9  Am.  St  Rep.  216,  and  particularly 
note  2:14-236;  Famum  t.  Phctmx  Ins,  Co.,  83  CaL  246;  17  Am.  St  Rep.  2 
Sm  ffuiimtfion  Im.  Col  ^  €HtbonB,  48  Kan;  15,  antt,  p.  118^  and  note. 
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iNsinuifoi— WAiTiaov  Dxracn  nr  Pboois  or  Loss.  —Where  a  {lolicy 
reqiiires  preliiniiuury  proofa  of  loai,  and  they  are  presented  in  due  time,  i'Ut 
are  defectiTe^  iQeh  defects  are  waired  by  a  failure  to  object  to  them  wiihm  a 
reasonable  time,  or  by  potting  a  refusal  to  pay  the  loss  upon  some  other  <ti>e> 
dlied  ground:  Cenind  dig  Itu.  Oa,  t.  OaUt,  86  AU.  668;  II  Aul  St  Rep. 
67»  and  particularly  note. 


Wilkinson  v.  Elliott. 

f48  KANS48,  Ma] 
AOHHOr. -^WlFI  MAT   APrOIMT    HSR    HUBBAND    HBR   AOBIfT  hj  power  off 

attcmey  to  oonrey  her  inchoate  interest  in  his  real  estate. 

Ln  PurpiHg.  —  If  a  wife,  in  an  action  for  divoroe  and  iilimony,  de6nitely. 
describee  certaTn  real  estate  ol  her  husband  in  her  petition,  and  asks 
that  it  be  set  apart  to  her  aa  permanent  alimony,  the  doctrine  of  fis 
pendens  applies,  and  a  purchaser  of  the  land  pendente  lUe  ia  bound  by  the 
judgment  subsequently  rendered  therein.  If,  in  such  action,  no  specific 
property  is  pointed  out^  but  only  a  general  prayer  for  alimony,  the  doe- 
trine  would  not  apply. 

Ln  Pkndknb.  —  Before  tiie  doctrine  of  lie  pendens  will  be  applied  to  a  pur> 
chaser,  the  petition  in  the  suit  must  be  actually  filed  and  made  a  permanent 
record,  with  the  bona  fide  intention  of  proceeding  with  the  action.  The 
mere  handing  of  the  petition  to  the  proper  officer  for  indorsement^  and  for 
a  temporary  purpose,  and  the  immediate  withdrawal  of  it  without  the 
issuance  of  summons  thereon,  ia  not  a  filing  so  as  to  commence  the 
action  within  the  meaning  of  the  statute. 

Oeorge^  King^  Schwinn,  and  Wood^  for  the  plaintiff  in  error. 

John  A.  Murray^  and  C.  Everest  Elliott^  for  the  defendants 
in  error. 

Johnston,  J.  This  was  an  action  brought  by  Augusta  L. 
Wilkinson  against  John  B.  Elliott  and  Alexander  C.  Wilkin- 
son for  the  purpose  of  canceling  a  certain  deed  conveying  a 
quarter-section  of  land,  which  purported  to  have  been  exe- 
cuted by  Wilkinson  and  the  plaintiff  to  John  B.  Elliott  on 
May  25,  1883,  and  to  quiet  the  title  to  the  land  in  her.  Some 
of  the  leading  facts  in  the  case  are,  that  on  February  19, 1883, 
the  plaintiff  and  Alexander  C.  Wilkinson  were  then,  and  for 
a  long  time  prior  thereto  had  been,  living  together  as  husband 
and  wife,  and  their  family  at  that  time  consisted  of  six  chil- 
dren. Some  difficulty  having  arisen  between  them,  they 
agreed  to  separate,  and  in  the  settlement  made  between  them 
it  was  arranged  that  she  should  take  a  herd  of  cattle,  and  in 
turn  should  execute  to  him  a  power  of  attorney  authorizing 
him  to  sell  the  real  estate  in  controversy,  the  title  to  which 
«tood  in  his  name,  and  it  had  previously  been  occupied  by 
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tbem  as  their  nomesiead.  The  power  of  attorney  was  exe- 
cuted on  February  19,  1888,  and  was  recorded  on  February 
22,  1883.  After  the  settlement  was  made,  Mrs.  Wilkinson 
moved  from  the  land  to  a  house  in  the  same  neighborhood, 
where  she  resided  for  a  short  time,  and  she  subsequently  went 
from  there  to  the  home  of  her  father.  On  May  25th  of  the 
same  year,  Alexander  C.  Wilkinson  negotiated  and  sold  the 
land  to  John  B.  Elliott,  and  under  and  by  virtue  of  the  power 
of  attorney  mentioned,  he  conveyed  her  interest  to  the  pur- 
chaser. The  purchase  price  of  the  land  was  about  two  thou- 
sand two  hundred  dollars,  which  was  made  up  in  part  of  a 
mortgage  upon  the  land  of  seven  hundred  dollars,  and  also  of 
a  judgment  and  some  tax  liens,  which  Elliott  assumed.  On 
May  21,  1883,  Augusta  L.  Wilkinson,  by  her  counsel,  prepared 
a  petition  praying  for  a  divorce  from  her  husband,  on  the 
ground  of  gross  neglect  of  duty,  and  praying  also  that  the  real 
estate  in  controversy  should  be  granted  to  her  by  the  court  as 
permanent  alimony.  The  petition  was  presented  to  the  clerk 
of  the  district  court,  who  placed  his  file-marks  thereon,  when 
it  was  immediately  thereafter  taken  by  counsel  for  plaintiff 
in  error  from  the  court  and  the  possession  of  the  officer. 
There  was  no  prxcipe  for  a  summons  filed,  nor  any  summons 
issued,  until  May  25,  1883,  and  not  then  until  after  the  con- 
veyance to  Elliott  had  been  made.  On  the  twenty-fourth  day 
of  May,  and  upon  the  application  of  Augusta  L.  Wilkinson, 
an  order  was  granted  by  the  district  judge,  at  his  chambers, 
restraining  her  husband  from  selling  or  disposing  of  this  real 
estate  during  the  pendency  of  the  divorce  proceedings.  But 
this  order  was  not  filed  in  the  district  court  until  the  twenty- 
fifth  day  of  May,  nor  served  until  the  following  day,  and  the 
testimony  of  the  defendant  in  error  tends  to  show  that  neither 
the  order  nor  the  original  petition  which  had  been  filed  was 
returned  to  the  district  court  until  after  the  transfer  of  the 
real  estate  in  controversy  was  made  to  Elliott.  On  May  20, 
1885,  a  divorce  was  granted  by  the  district  court,  and  in  the 
judgment  it  was  decreed  that  the  land  in  controversy  should 
be  given  to  Augusta  L.  Wilkinson  as  permanent  aliniony. 
Soon  afterward  she  brought  the  present  action,  and  the  dis- 
trict court,  after  a  full  hearing,  upon  the  evidence  offered, 
made  a  general  finding  in  favor  of  the  defendants,  and  denied 
the  plaintiff  the  relief  asked  for. 

Two  points  are  made  against  the  judgment:  1.  That  the 
power  of  attorney  executed  by  Mrs.  Wilkinson,  authorizing 
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the  conveyance  of  the  land,  was  void  for  the  I'gawm  that  tike 
waa  a  married  woman,  and  was  therefijre  ineapftble^  of  thus 
confeFring  authority  on  h^  huaband  ta  convey  the  land  in 
eontrovexay;  and  2.  That  the  convey anee  of  the  land  t»  El- 
liott was  made  during  the  pendency  of  the  action  for  divorce 
and  alimony,  and  that  uod»r  the  dotetriiie  of  ^7><nci«n«^  EiJiioCt 
took  the  conveyance  subject  ta  any  jodgment  that  might  be 
rendered  ia  that  action. 

In  regard  to.  the  iirst  q.ue8tion,  it  haa  already  been  deter- 
mined by  thiS'  court  that  '*  a  married  woman  may  appoint  her 
Imsband  by  power  of  attorney  as  her  agent  te  convey  the  in*- 
choa^te  interest  whicli.  she  holds  in  hie  real  estate;  and  aa 
instrument  dnly  executed  by  himself,  and  by  him  for  her 
under  such. autliority^  is  effectual  to  transfer  such  interest'*: 
Munger  v.  Baldridge,  41  Kan,  236;.  13  Am.  St.  Rep.  273.  It 
is  claimed  that  a  different  rule  applies,  where  the  land  at- 
tempted  to  be  conveyed  is  a  homestead;  but  tbia  question  we 
need  not  determine.  After  the  settlement  between  Wilkinson 
and  his  wife,  and  before  the  conveyance  to  Elliott,  they  ceased 
to  occupy  the  land  as  a  homestead.  There  is  some  con4ro» 
versy  in  regard  to  whether  the  land  retained  tbe  homestead 
character  after  the  possession  of  the  aame  had  been  surren- 
dered; but  in  view  of  the  gieneral  findings  of  thecourt  in  favor 
of  the  defendants,,  we  must  assume  that  the  homestead  w-as 
voluntarily  abandoned  by  them.;  amd  hence  the  case  of  ifungcr 
V.  Baldridgty  41.  Kan.  236^  13  Am.  St  Rep.  273^  ia  an  applicar 
ble  and  controlling  authority.  The  power  of  aitovn^  was 
sufficient  in  form^and  after  exeoutioawaa  imjoorediately  placed 
on  record.  It  still  remains  a  matter  of  recocd,  and  tbeiie  haa 
been  no  attempt  to  revoke  the  same  in  the  manner  vecyiind 
by  statute:  Gen.  Stats,  of  1889,  par.  1138.  These  being  no 
revocation^  the  power  of  attorney  must,  under  the  authority 
cited,  be  held  valid  and  effectual* 

The  next  inquiry  is,  whether  tha  doctxiae  of  Ua  pindesM  ap- 
plies in  actions  for  divorce  and  alimonyf.and  wheth»r  Elliott 
was  a  pendente  lite  purchaser.  In  her  petition  for  di^novce:  andi 
alimony,  Mrs.  Wilkinson  stated  at  length  tba  grounda  of  dAr 
vorce;  the  necessity  of  alimony  for  the.  support  of  hemelf  tank 
family;  and  that  this  land,  particularly' deeddbkigit^^eonatir 
tuted  the  principal  property  of  the  defendant;  and  she  prayedi 
that  the  rents  of  the  land  should  be  paid  to  her,  and  that  thes 
land  itself  should  be  decreed  to.  her  aw.  permanent  aJimony. 
The  law  provides  that  when  a  divonce  ia  {^nted.  to  the> 
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m  a^KsouDt  of  the  fault  of  the  huBband,  ebe  ehall  be  Testored 
te  all  her  lands  which  ha^e  net  been  diapoeed  o^  and  shall  bo 
allowed  soch  aliinony  eat  of  her  husband's  real  and  personal 
property  as  the  court  shall  think  reasonaUe:  Civ.  Code,  see. 
646.     The  general  rule  is,  thai  ooe  who  purchases  from  a 
partj  to  an  action  the  subject-matter  of  the  liti^tion  is  bound 
by  the  judgment  subsequently  rendered.    It  is  essential  to  the 
doctrine  of  lis  pendems  that  the  litigation  should  be  about  sonoe 
s^pecific  thing  to  be  affected  by  the  result  of  the  action,  ainl 
that  the  particular  property  should  be  so  described  and  pointed 
out  by  the  proceeding  as  to  give  notice  to  the  wlioie  world 
that  they  intermeddle  at  their  peril:  Freeman  on  Judginente, 
seca.  1^,  197.     It  is  contended  that  the  doctrine  has  no  appli- 
cation ia  actions  for  divorce  and  alimony,  beeanse  the  nistter 
upon  which  the  jurisdiction  acts  is  the  siatns  of  the  parties, 
tmd  not  the  disposition  of  the  property.    In  our  state,  how- 
ever, both  qnestions  may  be  the  subject  of  litigation  is  the 
sajne  actioiL     If  a  divorce  is  asked  on  account  of  the  fault  of 
the  hneband,  the  vife  may  ask  not  only  that  aU  her  own  land 
may  be  restored  to  her  that  has  not  been  disposed  o^  but  may 
deieribe  particnlar  property  bekonging  to  the  husband,  snd 
ask  ibat  the  aaine  may  be  set  apart  tor  her  as  permaikent  ali- 
luouy.     When  this  is  done,  the  property  is  made  the  subjeclr 
Biattor  of  litigation,  and  is  brought  within  the  jurisdiction  of 
tlie  oouTtr  and  any  one  who  purchases  the  same  should  be 
hound  by  the  judgnoent  or  decree  thereafter  rendered.    If  in 
anch  an  action  there  was  no  speclfie  property  pointed  out,  but 
only  a  general  prayer  lor  alinjony,  the  doctrine  would  not 
apply,  for  the  reason  that  the  alinooy  might  be  awarded  out 
•f   either  real  or   peirsonal  profperty;  and   as  no  particular 
property  was  dssoribed  And  mads  the  subject-matter  of  Uie 
liii^itiony  no  one  could  have  notice  that  any  particular  prop- 
erty w«s  involved.    Although  the  courts  are  not  in  accord 
npon  the  qmestion,  the  pcevailing  and  better  opinion  is  as 
stated  by  Bennett  on  Lis  Pendens,  section  99:  ''The  primary 
ob^t  for  which  the  suit  is  brought  is  not  material,  provided 
the  court  has  jurisdiction  of  the  property  for  secondary  pur- 
posse;  and  so  it  would  seem  that  where  a  bill  for  divorce  and 
nlimoay  is  filed  by  the  wife  against  the  husband,  and  there  is 
no  spocial  allegation  in  it  pointing  out  any  particular  property 
whiob  is  sought  to  be  ohargjsd  with  the  payment  of  the  ali- 
mony, there  will  be  no  iu  p€nde$u  as  to  either  real  or  persfinal 
feoferty  of  the  defendant.    &uch  a  oase  cannot  be  distin* 
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guisbed  from  those  where  the  action  U  professedly  in  penonam^ 
and  where  the  contention  in  the  case  is  entirely  of  any  pa^ 
ticular  property.  The  same  results,  of  the  advantage  to  the 
public,  —  the  same  argument,  founded  upon  public  policy,— 
would  exist  in  the  one  class  as  in  the  other.  If,  however,  the 
bill  should  contain  special  allegations,  —  should  point  out  par- 
ticular real  or  personal  property,  —  and,  within  the  limits  of 
the  manifest  jurisdiction  and  powers  of  the  court  to  grant  the 
relief,  should  seek  to  have  alimony  assigned  out  of  such 
specific  property,  there  would  be  constructive  notice  of  the  lis 
pendens.^*  See  also  PowM  v.  Campbell^  20  Nev.  232,  posi^  p. 
000;  Brighiman  v.  Bnghtman^  1  R.  L  112;  Daniel  v.  Hodges,  87 
N.  C.  98;  Ulrieh  v.  Ulrieh,  3  Mackey,  290;  ToUrton  v.  WiUiaTd, 
30  Ohio  St.  679;  Vantant  v.  Vanzant,  23  111.  636;  Draper  v. 
Draper,  68  Ul.  22;  Sapp  v.  Wightman,  103  III  160. 

The  question  remains,  however,  whether  the  action  of  di- 
vorce  was  so  pending  at  the  time  the  land  was  transferred  as 
to  make  Elliott  a  purchaser  pendente  lite.  The  plaintifif  had 
executed  a  power  of  attorney  conferring  authority  on  Wilkin- 
son to  convey  the  land.  It  was  conveyed  before  Elliott  had 
actual  notice  that  a  proceeding  for  divorce  was  begun  or  in 
contemplation,  as  we  are  bound  to  assume  from  the  finding 
of  the  court.  The  petition  for  divorce  was  prepared,  and  in- 
dorsed as  filed,  it  is  true,  before  the  sale  was  made;  but,  as 
we  have  seen,  it  was  immediately  taken  from  the  office.  No 
pracipe  for  summons  was  then  filed,  nor  was  the  summoiu 
issued  in  the  case  until  after  the  conveyance  was  made.  The 
code  prescribes  that  *'when  the  petition  has  been  filed,  the 
action  is  pending  so  as  to  charge  third  persons  with  notice  of 
its  pendency,  and  while  pending,  no  interest  can  be  acquired 
by  third  persons  in  the  subject-matter  thereof  as  against  the 
plaintiflT's  title;  but  such  notice  shall  be  of  no  avail  unless 
the  summons  be  served  or  the  first  publication  made  vdUiin 
sixty  days  after  the  filing  of  the  petition":  Civ.  Code,  sec.  81. 

Was  the  handing  of  the  petition  to  the  clerk,  and  his  mere 
indorsement  thereon,  a  sufiicient  filing  within  the  meanhig  of 
this  statute?  It  seems  to  us  that  it  cannot  be  so  held.  The 
filing  contemplated  by  the  statute  is  to  place  the  petition  in 
the  custody  of  the  clerk,  there  to  remain  subject  to  inspection 
by  all  interested  parties.  ''File"  meant,  at  common  law,  ''a 
thread,  string,  or  wire  upon  which  writs  and  other  exhibits 
in  courts  and  offices  are  fastened  or  filed  for  the  safe-keeping 
and  ready  turning  to  the  same":  Wharton's  Law  Liez.;  Bou- 
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Tier's  Law  Diet  The  modem  method  of  filing  papers  Is  to 
place  them  in  the  official  castody  of  the  proper  officer,  to  be 
kept  as  a  permanent  record,  and  the  making  of  an  indorse- 
ment thereon  by  the  officer  of  the  time  they  were  received* 
According  to  Bonvier,  *^a  paper  is  said  to  be  filed  when  it  is 
delivered  to  the  proper  officer,  and  by  him  received  to  be  kept 
on  file.**  The  mere  handing  of  a  petition  to  an  officer  for  in- 
dorsement, and  for  a  temporary  purpose,  cannot  be  regarded 
as  a  filing  within  the  meaning  of  the  statute  of  li$  pendem. 
It  roast  be  placed  in  the  custody  of  the  clerk  as  a  permanent 
official  record,  and  for  the  purpose  of  giving  notice  to  all  what 
is  the  nature  and  scope  of  the  litigation.  The  statute  re- 
quires that  all  such  papers  shall  be  safely  kept  in  the  custody 
of  the  clerk;  but  in  this  case  it  woizld  seem  that  the  petition 
was  not  handed  to  the  clerk  to  be  received  and  kept  by  him 
as  a  permanent  record.  It  seems  probable  that,  for  some 
reason,  the  plaintifif  did  not  desire  the  purpose  and  scope  of 
the  action  to  be  known  until  an  order  of  injunction  could  be 
obtained.  Her  conduct,  however,  was  such  that  a  stranger 
to  the  action  had  no  opportunity  of  informing  liiinBclf  what 
property,  if  any,  was  involved  in  her  proposed  action.  Shall 
she  have  the  benefit  of  a  notice  based  on  an  alleged  record, 
when  by  her  own  act  she  has  rendered  an  examination  or 
search  of  the  record  abortive?  Before  the  sale  of  the  land, 
the  defendant  did  in  fact,  through  an  attorney,  make  inquiry 
and  search  as  to  whether  there  was  anything  of  record  afifect- 
ing  the  title  to  this  real  estate,  and  was  told  by  the  clerk  that 
there  was  nothing,  and  no  petition  was  found  in  the  custody 
of  the  clerk,  where  such  papers  are  kept  when  they  are  filed 
To  adopt  the  rule  invoked  by  the  plaintifT  would  tend  to  the 
encouragement  rather  than  to  the  prevention  of  fraud.  Before 
the  doctrine  of  lii  pendent  will  apply,  the  petition  should  be 
actually  filed  and  made  a  permanent  record,  with  the  bona 
fide  intention  of  proceeding  with  the  prosecution  of  the  action, 
and  it  should  be  kept  on  record,  open  to  inspeclion  by  the 
whole  world.  It  is  said  that  it  is  the  intention  and  ucl  com- 
bined which  makes  the  filing  of  a  petition  or  (oniinenceiueut 
of  an  action  efifective.  Under  a  statute  which  provides  that 
the  filing  of  a  petition  constitutes  the  commeikceineiit  of  an 
action,  it  was  held  that  a  petition  delivered  to  the  clerk  of  the 
court,  with  instructions  not  to  issue  process  until  I'urtlicr  in- 
structions were  given,  is  not  the  commencement  of  an  action 
so  as  to  prevent  the  running  of  the  statute  of  limitations,  and 
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ihat  it  slionld  be  treated  as  «havinc  been  left  nitb  ike  cknk  m 
.his  individual  capacity  mb  ^bailee:  .Maddox  «. (Ewn^^tm^dO 
Tex.  494;  Bennett  on  iLie  Pendens,  sec.  42. 

When  the  plaintiff  handed  /her  petition  temporainlj  to  ihe 
clerk,  she  did  not  ask  tor  nor  obtain  the  issuance  .cf  a  eum- 
xncms, — an  essential  step  to  the  institution  of  an  aotion.  It  was 
apparently  the  intention  that  the  aots  and  punposes'  ^f  the 
plaintiff  should  be  concealed  &om  all  until  the  petition  was 
finally  returned  and  deposited  with  the  clerk  'to  be  kepi  bf 
him  as  a  permanent  record.  It  is  our  opinion  that  until  the 
petition  was  permanently  placed  on  record,  with  the  bona  fide 
purpose  of  diligently  proceeding  with  the  litigation,  the  aotion 
-oannot  be  regarded  as  pending,  within  the  meaning  of  section 
81  of  the  code.  Under  the  findings  of  the  loourt,  it  anast  be 
held  that  Elliott  had  no  actual  notice  of  the  allegations  of  tbe 
.petitions,  or  of  the  punposes  of  the  .plaintiff;  and  :having 
neither  actual  nor  constructive  motice,  he  cannot  he  regarded 
aa  a  pendetUe  lite  puiuhaser. 

The  judgment  of  the  district  eourt  wiU  fbe  aflmned. 


AosNor — HusBAMO  A»  AoflNT  or  W.BOB.  — Tha  liinlMuid  of  «  imunoi 
womaa  may  be  by  her  constitated  her  agent  for  the  management  -ot  her  aap- 
arate  estate:  Brcum  v,  Tkomaon^  31  S.  C  436;  17  Am.  St  Rep.  4a  A  has- 
band  may  ezecate  a  conveyance  of  his  wife's  realty  under  anthority  df  a 
power  of  attorney  from  her:  Wwbrod^,  Ohieago  ^itc  R,  B,  'Qa,  IB  <IV^  95; 
S6  Am.  Deo.  743.    Cmttm,  CardmU  y.B^en^  76  Tex..8(L 

Xjb  FlNiHtNS.  —  FnrchaeeEB  of  realty,  pending  a.  suit  withireqpeot  Aaiat^ 
are  deemed  to  have  notice  of  the  claims  set  np  in  snch  snit:  iAxtm  v,  Wd- 
horn,  74  Tex.  630;  16  Am.  St.  Rep.  868,  and  note.  Although  the  prosecution 
of  a  divorce  suit  might  result  in  a  decree  which  would  ■affeot'the  real  propeity 
of  -the  defendant,  yet  such  property  is  not  «peoifically  ttio  sabject  itf 
the  litigation,  and  .by  reeaon  thereof  is  not  withdawn  from  anoh  •hardens 
as  might  legally  be  imposed  upon  it,  and  .a  .porchaser  thereof  at  a  jndicial 
sale  is  not  subject  to  the  rule  of  Us  pendens:  Hotuton  ▼•  TimmeTman,  17  Or. 
499;  1 1  Am.  St  Rep.  848.  A  rightto  alimony  confers  no  lien  npon  <he  speciiio 
property  of  a  hnsband,  bnt  »  personal  against  him:  A¥wmd^,  Akmd^-A 
Rand.  662;  16  Am.  Deo.  781.  JUfy«Bfawsiiasawaypiic^tionito.'aa»aalBOPifpr 
a  divorce  and  a  petition  for  alimony:  FeAgU^  ▼.  *E9igU^  7  VsSL  XI ;  «61  Am. 
Deo.  876. 

Ln  Pxinom  Baanrs  to  Ruir  whxh:  See  jreaa^v..JVMcAcr»  S3  Wis.  21,1 
Am.  Deo.  96^  and  oases  dted  in  ntftSi 
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TTebber  v.  Jaoksoit. 

[7u  Michigan,  ITS.] 

WsxHMM  —  Proov  Of  Fraud.  —  PUb tiff*  who  puts*  d^fondanfr  on  tUe  stend 
for  the  express  purpose  of  showing  his  fraivid  docs' not  thereby  give  faiin 
credit  for  honesty .  H  is^  testimony  ictoiba  jndgsd  soosntiog  .to  its  imantSk 
snd'erssies  noestoppeL. 

Pbavd^  Fboov  m.'-— 'While  fraud:  will  not  be  assumed  without  proof,  still, 
it  isoftener  shown,  by  circumstances  than  in  any  other  mode;  and  when 
things  appear  that  are  contrary  to  the  ordinary  wayv  of  Honest  bosiness 
men,  and  call  for  explanations  wbioh  migHt  be -bat  are  Jkot-given^  fnuid 
win*  be  inferred*  WhsDitUe  questionahLs.transactioiis  oocnr  frequently, 
wood  BBS  tiiB  ganaoal  Qharactaiistios  ol  the.condaot  and  statements  of  the 
fmHsum,  it  is  their  own  fault  if  they  are  held  to  the  consequences. 

EaAJJi>nLXMV  CeonvxYADCK. — BsKD  Executed  bt  Onx  Brothss  to  Ah- 
OTHXBy  without  the  signature  of  thogrsoitoi'B  wsfe,  and  tben.noorded, 
but  never  deliTeredf  ttio  grantor  Eemaimng;  in.  possession  and  receiving 
the  rents  and  profits  without  accounting  for  them,  is  fraudulent  and  void 
as  against  at  jfuigment .creditor  of .  theigrantor,  especially  when  such  deed 
waaezacnted  during  the  pendency  of  the  action,  and' neither  of  the  par* 
tias  to  it  state  any  of  tlie  facts  surroumiing  ita  execution,  or  sny  oon- 
■ideration  therefbr,  extsept  the  statementt  that,  if  any  such  deed  wsa 
made,  it  wa»  exeeiatad  in:  good  faith  and!  for  a  valuable  consideration, 
npcBiasettienant  betsreen.them.  The  (production  .of  notes  many  year* 
past  dua  and  otherwise  suspicious  looking,  claiming  them  as  evidenoe^of 
indebtedness  to  satisfy  which  such  deed  was'  executed,  will  not:  givo'it 
validity  as  against  such- judgment  creditbv. 

fif..6.  HiggtMj  and.  Wimier  and  Dra^r^iQT  the  appellants 

WUBam  H.  SioeeVy  for  t£e  reBpond^tsi 

Caxfbbll,.  Jv    Coroplaiaaoi  filed  a  j[udgraent  creditors'  bill 
o£ <t¥<Bfintion,.  amd  to  reach  equitable  assets. 
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On  September  26, 1884,  he  recovered  a  judgment  in  a  snit 
upon  a  former  judgment  indebtedness  against  Andrew  E. 
Jackson  for  between  seven  and  eight  thousand  dollars.  In 
April,  1884,  while  this  suit  was  pending,  it  ia  claimed  by  de- 
fendant Timothy  W.  Jackson  that  he  bought  in  good  faith, 
and  for  a  completed  valuable  consideration,  a  considerable 
amount  of  real  estate  in  Saginaw  County  from  his  brother 
Andrew,  being  the  land  levied  on  by  complainant;  the  con- 
sideration being  $6,737.74  of  past  indebtedness  given  up. 

The  validity  of  this  alleged  arrangement  is  the  only  import- 
ant question  before  us.  If  that  was  valid,  there  seems  to  be 
nothing  else  to  get  at  as  equitable  assets  or  personalty.  If  it 
was  not  valid,  its  rescission  involves  the  subsequent  dealings 
iit  regard  to  rents,  and  other  incidental  profits  and  property, 
based  on  the  ownership  of  the  land. 

The  defendant  Andrew  E.  Jackson,  instead  of  answering  the 
bill  seriously,  filed  a  so-called  **  answer,"  which  is  full  of  im- 
pertinence, in  the  popular  as  well  as  the  legal  sense  of  that 
word,  which  deserves  censure.  As  no  answer  under  oath  was 
asked,  it  amounts  to  nothing,  except  so  far  as  it  professes  to 
show  the  nature  of  the  transfer  to  Timothy;  and  in  this  it  is 
not  clear.  Timothy,  who  is  the  defendant  chiefly  interested, 
ostensibly  claimed  to  be  a  bona  fide  purchaser  for  valuable 
consideration. .  His  answer  amounts  to  no  more  than  an  as- 
sertion of  the  fact,  without  explanation.  But  instead  of  aver> 
ring  the  fact  that  there  was  a  conveyance,  and  that  it  was  for 
value,  he  contents  himself  with  saying  that  the  conveyances, 
^  if  any  were  made  by  said  defendant  Andrew  E.  Jackson  to 
this  defendant,  were  made  in  good  faith,  and  for  a  valuable 
consideration.'' 

Such  an  answer  is  not  only  without  point,  but  it  asserts  no 
rights  whatever  in  defendant,  and  is  a  circumstance  of  some 
meaning.  Complainant  put  Andrew  on  the  stand,  and  in  a 
long  examination,  in  which  direct  and  cross-examination  al- 
ternate frequently,  the  defense  is,  rather  shadowed  out  than 
plainly  sworn  to,  that  in  April,  18<S4,  Andrew  went  to  the  state 
of  New  York,  at  Timothy's  request,  and  had  an  accounting 
with  Timothy,  and  arrived  at  a  balance  due  of  the  sum  stated. 
It  is  not  suggested  or  shown  that  Andrew  had  any  counter- 
claims. The  amount  of  debt  is  said  to  have  been  figured  up  by 
adding  together  several  notes  and  express  receipts,  which  are 
produced  and  identified  by  Andrew,  but  not  by  Timothy,  who, 
however,  says  the  amount  named  in  the  deed  was  due  for 
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loans.  None  of  thoee  items  accrued  within  the  period  of  limi- 
tation, except  one.  All  the  items  of  notes  were,  with  that  ez« 
oeptioB,  dated  in  1874, 1876,  and  1876,  and  payable  at  from 
ten  to  thirty  days,  except  one,  of  December  6,  1874,  for  $130, 
at  six  months.  Among  these  notes  was  one  thirty-day  note, 
of  $3,477.17.  None  of  them  had  any  place  of  paymenL  In 
each  of  them  the  word  "order"  had  been  chauged  to  ^'bearer," 
which  is  a  very  uncommon  thing  in  such  business.  Most  of 
them  had  no  appearance  of  handling.  All  were  on  the  same 
printed  or  lithographed  form,  got  up  some  years  before,  in  the 
days  of  revenue  stamps,  and  most  of  them  had  the  left-hand 
ornamental  portion  torn  off,  wholly  or  partially.  There  is  no 
explanation  why  they,  or  some  of  them,  had  never  been  de- 
manded  or  discussed  during  their  legal  life.  There  was  no 
attempt  to  show  that  any  of  these  notes  represented  any  par- 
ticular money  or  other  transaction.  None  of  them  was  iden- 
tified  by  Timothy;  but  he  did  swear  that  all  of  the  notes  and 
other  evidences  of  debt  were  surrendered  to  Andrew  in  the 
spring  of  1884,  when  in  New  York,  and  that  the  settlement 
was  then  completed;  which  is  not  true,  literally,  at  least. 

In  this  connection  it  may  be  noted  that  while,  according  to 
both  parties,  the  settlement  was  the  result  of  urgency,  from 
Timothy,  which  seems  to  have  been  a  single  instance  of  solici- 
tude after  many  years  of  quiet,  and  both  say  it  was  completed, 
no  writing  was  made  on  either  side,  and  no  haste  was  shown 
in  oonveying.  A  paper  is  produced,  purporting  to  be  a  letter 
from  Timothy  to  Andrew,  dated  May  10, 1884,  and  within  two 
weeks  of  the  alleged  settlement,  as  follows: — 

**  Mr.  A.  E.  Jackson. 

^  Sivj — As  yon  have  executed  the  deed  of  property  to  me  as 
jroa  said  you  would  when  here,  now  see  if  you  .can  find  any 
one  to  lend  money  and  fill  out  mortgage,  and  send  to  me,  and 
I  will  execute  it,  and  return.  I  want  twelve  hundred  or  fifteen 
hundred  dollars,  five  or  ten  years.  Tim  W.  Jackson." 

Timothy  does  not  refer  to  this  in  his  testimony.  Andrew, 
according  to  his  testimony,  never  wrote  him  on  busines  after 
his  return  to  Michigan.  No  attempt  seems  to  have  been  made 
to  borrow  money,  and  nothing  more  was  said  by  any  one  con- 
cerning this  matter.  The  testimony  shows  both  defendants 
to  be  intelligent  men,  of  some  business  experience.  At  this 
time  the  deed  was  not  made.  Andrew,  at  some  time  or  other, 
drew  it  up  himsell    He  did  not  get  his  wife  to  execute  it.    It 
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wafl  dffcted  AprS  28, 1894,  fmt  was  not  witnessed  or  acknowl- 
edged until  June  23d,  when  it  was  recorded.  It  was  nerer 
sent  or  delirered  to  Timothy,  and  it  does  not  appear  whether 
he  heard  of  it  at  all  before  suit  Andrew  continued  to  use 
the  property  and  receive  its  returns,  under  what  he  claiims  to 
have  been  an  agreement  with  Timothy  to  do  so  on  shares. 
Timothy  says  nothing  of  any  such  agreement,  never  received 
a  cent  of  the  proceeds,  and  never  asked  for  it,  and  heard  noth- 
ing from  Andrew  about  that,  or  any  other  matter  which  re> 
lated  to  his  supposed  interests. 

It  is  claimed  by  counsel  that  because  complainant  swors 
Andrew,  he  must  be  considered  as  asserting  his  veracity.  No 
such  difficulty  exists  concerning  Timothy,  who  utterly  fails  to 
throw  any  satisfactory  light  on  what  concerns  him  much  more 
than  it  concerns  Andrew.  But  it  seems  a  little  incongruous  to 
claim  that  a  party  who  puts  a  defendant  on  the  stand  for  the 
express  purpose  of  showing  his  fraud  thereby  gives  him  credit 
for  honesty.  This  same  claim  was  set  up  in  Roberts  v.  3fffe«, 
12  Mich.  297,  where  it  was  held  by  this  court  that,  whatever 
risks  may  be  run  in  doing  so,  the  testimony  is  to  be  judged 
according  to  its  merits,  and  creates  no  estdppeL 

We  have  no  disposition  to  go  into  conjectures  concerning 
the  real  character  or  origin  of  some  of  the  very  suspicious 
documents  before  us;  but  a  review  of  the  whole  record  con- 
vinces  us  that  this  transaction  was  not  only  meant  to  avoid 
payment  of  a  claim  which  had  no  defense,  but  that  there  was 
no  genuine  sale  at  all.  All  of  the  circumstances  indicate  that 
it  was  a  sham  throughout,  and  that  Timothy's  name  is  used 
to  hold  what  has  never  been  anything  but  Andrew's  property. 
The  testimony  is  evasive,  and  too  vague  te  explain  what 
needed  explanation,  and  whet  both  parties — Timothy  as  wall 
as  Andrew -^must  have  been  able  to  explain,  While  fraud  is 
Bot  to  be  assumed  without  proof,  it  is  nevertheless  oAener 
shown  by  circumstances  than  in  any  other  way.  When  things 
appear  that  are  contrary  to  the  ordinary  *ways  of  hooest  busi- 
ness men,  and  call  for  explanations  wbidi  might  be  but  are 
not  given,  it  is  no  iriolent  inference  to  conclude  that  tbere  is 
something  wrong.  And  where  this  occurs  repeatedly,  and  is 
the  general  oharaeteristie  of  the  conduct  and  statem^ts  of 
the  parties,  it  is  th^r  own  fault  if  they  are  held  to  the  eoiifi»- 
quenoes. 

We  think  that  the  conveyance  to  Timothy  should  be  d^ 
dared  void  as  against  complainant's  levy  and  judgment,  and 
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{hat  all  the  proceeds,  so  far  aa  thejr  can  be  reached,  and  all 
the  dealiDga  connected  with  the  laud,  nxuat  be  regarded  aa  be- 
longing to  Afidfev.  The  com^aiiiant  ia  entiile^l  W>a  recei  ver» 
if  he  cheoeee  to-  htt^e  one,  and  to  have  the  nmaml  aaeignment 
to  him  under  tlie  practice  in  judgment  creditors'  bille,  and  to 
pursue  the  usual  remedies  in  such  cases*  He  is  entitled  to 
a  leversal  of  the  decree  below,  with  costs  of  both  courts,  and 
to  enter  a  decree  ia  aeoenlaiiee  with  ifaeee  views. 


Fkavb^  mom  PMva»_BimftwuiMiMol  fModflM  mUdm  beebteined; 
lat  it  may  be  BhoJira  bjr  tb«  OMMlnofc  el  tte  partiei^  the  deUiU  ol  Um  traiM- 
•etioB,  umI  tit*  M«roaad.iig  Mmjuateikau:  Vo^  to  Br&wn  ▼.  Jiitckeii,  11  Aml, 
H  Ra^  T§fk  M«m  mmfktma  aleae  U  m>#  ■affieieui  to  tiM'^i  (raiid;  il 
wut  be  froe«ds  TVfew  v.  Okaat^  66  Miv.  47i(  UAm  8C  Kep.  677. 

Witnesses,  Impeachment  ev.  —  A  P^riy  wbo  fKite  bie  md^nnmry  a^oii  the 
«tend  gtvee  htm  an  opportaaitj  te  leetify  in  bie  ow«  belielf,  mod  waivee  tbe 
right  to  impeach  him  by  attacking  hia  oredibitity,  bat  retaine  tbe  rtglit  to  cou- 
trailict  him  by  the  testimony  of  other  witaeeiee  iucooeieteiit  with  bie<  H^lnu 
▼.  Orttit,  105  li.  C.  251;  18  Am.  8t  Rep.  893. '  CumpAre  note  to  Allen  v. 
SUmU^  73  Am.  Dec  776.  Where  eoe  ef  tbe  partiee  te  a  eait  ia  eEaarined  out 
o/  cD«rt»  the  oppoeiog  party  may  introduce  ivch  examiaation  in  evidence,  but 
dues  not  thereby  ao  make  the  party  hia  witneaa  as  to  preclude  hnn  from  iiii- 
peechiag  him  hy  ahowtng  that  be  bee  mttde  ioeoiMiateat  etateoMut^  eut  ol 
iDiij*:  Onekerr.  AgmAvad^  MS  Imd.  SSi. 

PKAUViiLsm  OosTxiAiwEa  «-  Fer  euuweyamea  ba*weea  partiea  wbo  am 
u  a  near  telafeionahip  to  eeob  eihar,  oooaidered  aa  fraadnlent,  aee  Helms 
▼.  Orem,  105  N.  C.  251;  18  Am.  8t»  Bop.  893,  and  note;  note  to  Brown  w. 
MUckeO,  II  Am.  St.  Rep.  759. 


0*Lbary  v.  Board  op  Firb  and  Water  Commib- 

8IONER8    OF    MaRQUETTB. 

[79  1iICfTieAll.28Ll 

MvvicirAii  GoRroatTioHs— CoaroRATE  Aaaxor,  when  LaABLE  roR  Nso- 
UGEMCB  OF  Servant.  —  An  incorporated  board  of  water  commiaaion* 
era,  tbe  membera  of  which  are  appointed  by  tbe  eerporate  body  of  Ihe 
city,  and-  Ihv  geaeral  and  aelo  pnepoaa  of  wboea  powers,  incideutally 
•eafferoed,  hi  to  examine  ami  eouaidor  ail  mattora  relatiire  to  tbe  water 
■apply  of  anch  city,  and  whiob  baa  no  taxing  power,  and  can  only  re« 
oeive  from  the  city  the  product  of  taxea  sufficient  to  pay  ita  Imnrfs  and 
operating  ezpensea,  and  whoae  property  ie  not  aabject  to  execution,  ie 
net  an  ageney  officially  UaUle  fier  the  negligence  ai  ita  aervaofc^ 

OowoRiimofi,  Wbat  QoHwrnvvKA. — Board  o*  Water  CoMMiii9ioNCK.s 
liable  a  rwU  aa  oompetant  to  be  impleaded^  to  make  contracts,  hold 
property,  have  a  aeal,  make  by-laws,  and  generally  *'  to  do  alt  legal  acta 
which  may  be  neceaaary  and  proper  to  carry  out  the  effect,  intent,  and 
ebjeet  of  tbe  act  **  creating  it,  althoagh  not  in  terma  daolarad  to  be  • 
iMpoBatioat  ie  iwedn  anob  by  tbe  f«>wera  eonferre^ 
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MvinoiiPAL  OoRPOBAnoXy  Wbat  b  kot.^A  local  corporation,  created  to 
•enre  mnDicipal  pnrpoeee,  Imt  which  is  not  the  direct  repreaeDtatiTe  of 
the  people  of  its  locality,  ii  in  no  senae  a  municipal  corporation. 

MwioiPAL  CoBFORATioara — LrAaiurr  vok  Nmugsmob  of  Ofticuu. — 
Mnnioipal  oorporationa  an  not  nanally  retponeible  in  damages  for  the 
neglect  of  their  officers,  unless  made  so  by  statute,  nor  can  snch  stat- 
utory liability  be  enlarged. 

MmilOIPAL     OORPORATIOHS  —  LlABIUTT    FOB     NlOLTOKNOS    OF    AoENTS.  ^ 

A  eity  engaged  in  oonstmoting  a  work  which  is  its  private  property  as  a 
municipality,  and  not  a  mere  public  easement,  and  which  is  done  under 
eity  employment  or  contract,  is  rssponnble  for  injuries  caused  by  no> 
gleet  in  its  process  or  construction,  in  the  same  manner  that  it  is  reapon- 
Bible  for  such  action  directly  injuring  priTate  property. 

Nboligbnob,  whin  SuBJBor  TO  Lkoulatitb  Oohtbol. — It  is  for  the 
legislature  to  determine  how  far,  if  at  all,  a  corporate  body  whose  neg- 
ligence is  imputed,  and  in  no  sense  actual,  shall  be  made  subject  to 
action  for  the  misconduct  of  its  employees. 

bfPUTSD  NaoLioKNOB  n  PuRBLT  A  Quisnov  OF  Pvblio  PoLior,  and  sub- 
ject .to  legislative  regulation. 

F.  0.  dark  J  for  the  appellant 

Mapes  and  Kinlade^  for  the  respondent. 

Campbell,  J.  Plaintiff  was  injured  by  falling  into  a  ditch 
'dug  by  the  servants  of  defendant  for  laying  water-pipes.  He 
recovered  damages  to  an  extent  not  held  by  the  trial  jadge  to 
be  beyond  the  merits  of  the  case;  and  if  defendant  is  liable 
at  all,  there  seems  to  be  nothing  in  the  record  to  show  error 
in  holding  the  judgment  regular  and  proper  in  law,  al« 
though,  as  not  uncommon  in  such  cases,  the  jury  gave  the 
plaintiff  the  benefit  of  all  the  disputed  facts.  But  it  is  claimed 
that  under  the  statutes  regulating  its  powers,  and  those  of  the 
city  of  Marquette,  the  defendant  cannot  be  held  legally  re« 
sponsible  for  the  negligence  of  its  servants,  in  an  action  in 
tort  for  damages.  That  the  individual  wrong-doer,  if  there 
was  one,  by  whose  misconduct  plaintiff  was  hurt,  is  respon* 
fiible,  is  not  disputed.  Whether  the  corporation  in  charge  of 
the  public  ways  is  liable  is  not  before  us.  The  sole  question 
is,  whether  this  corporation,  which  is  created  to  subserve  cer- 
tain important  municipal  purposes,  has  been  made  responsible, 
by  law,  for  such  accidents,  when,  if  not  incorporated,  it  is  not 
«hown  that  it  would  be,  is  the  only  matter  for  our  considera- 
tion; and  the  differences  existing  under  different  charters 
are  such  as  to  leave  the  matter  to  be  decided  by  its  own  facts. 

The  defendant  was  incorporated  by  "an  act  to  create  a 
board  of  water  commissioners  in  the  village  of  Marquette,  and 
to  define  its  powers  and  duties,''  approved  March  2,  1869. 
The  subsequent  incorporation  of  the  city  merely  made  the  ne- 
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oeflsarj  changes  to  meet  the  change  m  government  Although 
not  in  terms  declared  to  be  a  corporation,  the  powers  given 
them  are  in  such  language  as  to  make  them  such.  They  are 
liable,  as  well  as  competent,  to  be  impleaded,  to  make  contracts, 
and  hold  property,  to  have  a  seal,  and  make  by-laws,  and  gen- 
erally "  to  do  all  legal  acts  which  may  be  necessary  and  proper 
to  carry  out  the  effect,  intent,  and  object  of  this  act."  As  all 
of  their  powers  are  confined  legally  to  the  scope  of  the  statute, 
it  is  necessary  to  consider  them.  The  members  derive  their 
appointment  from  the  corporate  body  of  the  city,  and  not  from 
the  people.  By  section  6  they  are  required  *'  to  examine  and 
consider  all  matters  relative  to  supplying  said  [city]  of  Mar- 
quette with  a  sufficient  quantity  of  pure  and  wholesome  water 
for  domestic  use,  also  to  provide  suitable  and  efficient  means 
for  the  extinguishment  of  fires." 

This  is  the  general  and  sole  purpose  of  all  their  incidental 
powers.  By  subsequent  sections  they  are  empowered,  under 
approval  of  the  electors  by  vote  on  that  question,  to  issue 
bonds  to  a  limited  extent,  and,  if  unable  to  pay,  to  renew 
them.  They  are  authorized  to  report  to  the  city  council, 
which  is  empowered,  but  not  expressly  required,  to  raise  by 
tax  any  sums  beyond  the  revenue  of  the  board  necessary  to 
pay  principal  or  interest  on  the  bonds,  or  *'  any  deficiency  in 
operating  expenses."  They  are  authorized,  *'  after  the  neces- 
sary means  have  been  procured,  as  herein  provided,"  to  pur- 
chase necessary  lands  and  materials,  and  construct  reservoirs, 
buildings,  machinery,  and  fixtures  to  supply  water,  and  to 
provide  means  for  fire  protection,  and  are  given,  for  the  pur- 
poses of  the  *'fire  department,"  the  powers  which  were  before 
possessed  by  the  village.  They  are  empowered  to  lay  pipes 
fixr  water,  and  to  build  hydrants,  and  to  employ  such  persons 
as  they  deem  necessary  to  perform  their  duties.  They  have 
power  to  levy  water  rates  on  consumers  on  an  equitable  basis. 
They  can  procure  lands  by  condemnation,  where  needed,  and 
on  payment  of  the  damages  into  the  city  treasury,  may  get 
the  title.  All  materials  contracted  for  or  procured  by  them 
are  exempt  from  execution. 

It  may  be  important,  in  this  connection,  to  consider  the 
legal  position  of  this  board  in  its  functions.  While  it  is  a 
local  corporation,  created  to  serve  municipal  purposes,  it  is  in 
no  sense  a  municipal  corporation,  within  the  legal  meaning  of 
that  term.  It  has  been  settled  in  this  state  that  there  can  be 
no  municipal  corporation  that  is  not  the  direct  representative 
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Q#  the*  peo]^fr  of  itr  iDeftlStgrr  Attomgy^enerai  r.  Bbarrf  of 
CotMi0tZintf%  5*  Mhrii.  *!'?;•  55  Am.  Rep-.  STS^-  -48for  v.  Bnrrrd 
of  AtiditorB^  4S  Micb.  TBf  Paopfe-  y.  Hnrtfrnt,  24  Mich.  <^';   9 
Am.  lUrp.  V09;  Bom^ffte^T.  Bbard  rfAndJvtorw,  6S  USck.  OT6; 
JBoard  of  CommiesConeraY.  CbfMn&n  Ctmn.  of  Dttroity  28^  Mich. 
228;  15  AmvRepi  ^2^At/lom&^Grenera^v,  CcTttmon  Ooun.  of  Dtc- 
Irott,  29  Mi«b.  108;  BuOer  t.  Dttxroit,  48  BKeh.  652.     lit  several 
of  these  ae  in  ether  cases' tbe  deetrme  hus  been  recognized  tba:t 
the  establishment  of  cerpora4^ion0'  te^  act  Oiot  muTrfcipur  boarcte 
or  agencies  did  not  giva  them  any  goyemmenta*!  mnrncipal 
anthoritj;  and  it  ie  diffieult  to.  see  how*  the  incorporation  or 
non-incorporatioii:  o£  the  sa^me  board  can  ehange  its  character 
in  the  p«riEbrmemce  of  publie  duties;     The  furnishing*  of  water 
and  the  establiriiinent  ef  »  fire-  iiepartment  are  among  the 
almost  universal  functions  of  cttiee;  and  the  rntforporationr  of 
water  and  fire  boards  appointed  by  the  city  rs*  only  a  conve- 
nient way  of  nemoving  that  busiiress  from  the  constant  iiitfen- 
ference  of  the  oiditiary  city  acrthoritieB,  with  such^  safbguardB 
as  are  deemed  best  ftn*  thart  purpose. 

It  was  held  in  Detrnt*  t.  BlachBy,  21  Mich.  84,  4  Am*.  Rep. 
450)  that  cities  and  municipaHties  arc  not  usually  respon- 
sible in  damages  for  tho'  neglisct  of  persons,  in  pubiie*  office, 
vmk^s-  made  00  by  stalpute^'  and^  i^  has  been  held  in  nirmepous 
ea8«s>  ^nce,  tiiat  the-statutellubi^y  cannot  be  enlaeged:  £2^ 
timt  V.  Putnam,  45  Mioh.  26S';  McKdUtr  v.  Dettovt,  57  Mich. 
158^  58  Am.  Rep»  357;  Mi: Arthur  v.  Sa^nawy  58  M^cfr.  957*; 
55  Am..  ICsp.  6S7-  WiWiamo  v.  Grund  Ea^'dJo,  SB  MEch.  51; 
Kejieo  ▼.  Villmgo  of  Mm-celhiSy  50  Mich.  430;  45  Am.  Rsp.  52L 
On  the  el^er  hand,  iir  was  held  in  Dotroit  t.  Coreri,  9  llNc& 
16i5v  80  Am.  Dec;  78,.  that  where  a  city  iis  engaged  in*  malning 
a  work  wl»cb  m  itfr  ^ivate  property  as  a  munfcipaKly;  and 
not  a  mere  pubnc  easement,  and' done  und^  city  employment 
or  contract,  iH  is  responsible  for  mjuries  caused  by  neglect  m 
rtff  proeess  ef  eonstruction',  a-s*  it  is  for  any  such  action  as 
directly  injoiree  private  propertj^r  Fennoyer  v.  SagvnaWi  S'Mich:. 
6^4;  Aslvisy  v.  Fort  H^uron,  35  Mich.  296;  24  Am.  Rep.  562^, 
Defer  v.  Detroit,  67  Mich.  846.  But  it  is  not  usuuHy  Hftble 
in  other  cases;  If  thie  defbnd'ant  wae  the  representative  di- 
rectly of  the  people  of  Marquette  to  govern  the  ci^,  with 
power  to  tax  the  people-  to  carry  out  its  plans,  and  held  the 
property  in  its  charge  by  ppoprietorehip  for  its  own  purposes, 
it  would  seem  to  come  within  the  Corey  case.  But  a  city  rep- 
resents the  people  for  all  the  strict  purposes  of  local  govenv- 
ment,  and  has  power  to  raise  its  own  revenue.    The  legislature. 
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in  requiring  towns,  cities,  and  villages  to  answer  in  damages 
for  neglect  to  keqp  roads  in  repair,  &t  Hbe  aaiae  timiB  ifaund  it 
necessary  to  remove  one  of  the  vecognioed  difficulties  arising 
from  lack  of  funds,  by  enablii^  them  to  provide  by  taxation 
for  all  such  purposes.  The  purposes  for  which  the  present 
municipal  agency  was  crested  are  eivtirely  for  the  protoetion 
of  the  city  from  fire,  and  for  promcrting  its  bealtli  by  a  supply 
of  good  water.  The  defendant  is  only  enabled  to  obtain  and 
bold  such  property  as  will  be  instrumental  to  that  end.  Every 
seisure  of  sudi  property,  if  allowed,  would  be  a  dimioiitian  of 
the  power  of  defendant  to  perform  its  pnbKc  dutres  in  regard 
to  public  health  and  safety.  It  not  only  has  no  taxing  power, 
but  the  city  has  no  power  to  give  it  any  taxes,  except  such  as 
will  enable  it  to  pay  its  bonds  and  "  meet  any  deficiency  in 
0]>erating  expenses/'  Its  property  is  not  subject  to  execution. 
It  cannot  be  true  that  such  an  agency  can  be  officially  liable 
to  suits  for  liabilities,  where  it  has  no  legal  means  of  raising 
funds  for  papnent.  As  already  suggested,  unineorporated 
boards  are  not  so  liable;  and  there  is  fio  obvious  reason  why 
the  mere  fact  of  incorporation,  with  no  change  of  powers,  can 
change  their  liabilities. 

We  cannot  consider,  on  this  record,  any  other  question  but 
the  liability  of  this  board.  We  know  of  no  ether  instance  in 
which  a  public  board  can  be  eubjected  to  «ait  witliout  means 
of  raising  money  from  the  tax-payers.  It  is  for  the  legislature 
to  determine  hew  far,  if  at  all,  a  body  whose  negli^nce,  if  it  is 
ao  called,  is  impaled,  and  in  na  sense  actuid,  shaU  be  made 
subject  to  suit  for  the  misconduct  of  its  employees.  There  are 
many  cases  where  such  liability  does  not  exist,  except  against 
the  immediate  individual  wrong-doer.  The  person  injured  is 
not  banned  any  more  where  there  are  several  persons  liable 
than  wliere  there  is  only  one.  Imputed  negligence  is  purely  a 
question  of  public  poGcy,  and  subject  to  legislative  regulation. 
No  one  can  be  bound  by  this  record  except  the  immediate 
parties  to  it,  and  it  would  be  improper  to  go  beyood  it. 

The  judgment  should  be  re^^ersed,  with  costs,  and  without  a 
new  triaL  ^^__ 

McmoiPAi.  CoBFOftATRms— LuBiunricB  Nvouoxkok  or  Sskvaiitr. — 
Mnnicipal  oorporations  are  not  ordimrCly  magwvrMie  to  pencou  mfferiiig 
injnrioi  through  the  negligenee  of  their  offioera,  agents,  or  verratnti:  CAope 
▼.  Eureka,  78  CaL  688;  12  Am.  St.  Rep.  1 13.  Bat  such  liability  may  be  ex- 
pressly fixed  by  ststnte:  Dowmng  v.  Hason  Co,,  87  Ky.  206;  12  Am.  8t  Rep. 
478.  To  Hxe  sanne  effect^  rabstantfany,  is  the  rale  laid  down  in  tSdgtrtif  ▼. 
Omoord,  82  N.  H.  B;  13  Am.  St.  Rep.  633,  and  note. 
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RoBiKSON  V.  Flint  and  Pebb  Marquettb  Bail- 

EOAD  Company. 

[79  MiCHtOAH,  331] 

HiGBWATB,  RiQBT  TO  Uu»  vos  Pdbuo  Pastubv.  —The  owner  of  animale 
mnsfc  keep  them  upon  hie  own  premieee,  and  while  he  may  nee  a  pohlie 
highway  for  the  pnrpoae  of  driving  them  from  pUoe  to  place,  or  may 
paatore^bem  therein  opposite  his  own  premiaea,  he  cannot  nse  snch  high- 
way for  A  pnblio  paature,  nor  paatare  opposite  the  land  of  others  even 
when  the  animals  are  in  charge  of  a  keeper.  Snch  use  is  not  an  incident 
of  travel  for  which  the  highway  is  dedicated,  and  it  is  doubtfnl  whether 
anthority  eoold  be  conferred  npon  the  proper  officers  to  permit  audi 


Railboass  —  Rati  or  Spxbd  or  Traihs.  —  Where  a  railroad  company  has 
complied  with  the  law  in  regard  to  fencing  its^road  and  oonstmcting 
erossings,  and  has  provided  its  engines  and  cars  with  proper  appliances, 
it  is  entitled  to  the  nse  of  the  rood  for  the  passage  of  trains  at  all  times, 
to  increase  the  speed  of  its  regular  trains  when  behind  time,  and  to  run 
special  or  wild  trains  at  all  times.  In  such  cases,  a  rate  of  speed  of  sixty 
miles  an  hour  is  not  negligence  when  the  train  is  running  outside  of  vil* 
lages  or  cities,  or  through  a  sparsely  settled  community,  and  when  the 
law  does  not  limit  the  rate  of  speed. 

Nboliobncb  must  hot  only  bs  Allmbd  asd  Pbovxn,  but  it  must  also  be 
shown  that  it  caused  the  injury  complained  of. 

Railboads  —  Ratb  or  Spxbd — Liabilitt  vor  Injury  to  Animals. — 
Railroad  companies  are  not  required  to  slacken  the  speed  of  their  trains 
at  the  numerous  highway  crossings  in  the  country,  which  they  are  pass- 
ing every  few  minutes,  nor  are  they  obliged  to  slacken  their  speed  when 
cattle  are  in  the  highway  near  the  track.  It  is  only  when  the  engineer, 
in  the  exercise  of  due  caution,  sees  danger,  that  he  is  required  to  slacken 
speed.  He  must  then  take  aU  proper  steps  to  avoid  danger.  Still,  in 
such  case,  his  first  duty  is  for  the  safety  of  his  passengers,  and  when  he 
cannot  stop  his  train  before  striking  the  animals,  he  is  justified  in  run- 
ning at  a  high  rate  of  speed,  if  in  so  doing  there  is  less  danger  of  derail- 
ing his  train,  though  the  result  is  to  render  the  escape  of  the  animals 
more  difficult. 

Nsgliqbncb  —  Cattlk  Runmino  at  Large. — An  owner,  by  turning  his 
cattle  at  large  in  a  public  highway  without  a  keeper,  is  guilty  of  con- 
tributory negligence,  and  cannot  recover  for  injury  thereto  from  collision 
with  a  taain,  when  the  railroad  company  has  complied  with  the  law  in 
regard  to  fences  and  crossings,  although  the  train  was  running  at  a  high 
rate  of  speed  at  the  time  of  the  accident 

Railroads,  Llabiutt  op,  por  Ikjuribs  to  Cattlb  Ruhnino  at  Largx. 
— The  owner  of  cattle  running  at  large  without  a  keeper  has  no  recourse 
against  a  railroad  company  for  the  loss  of  his  property  from  collision,  in 
the  absence  of  allegation  and  proof  of  reckless,  wanton,  and  willfnl  con- 
duct on  the  part  of  the  company.  On  the  other  hand,  such  owner  is 
liable,  in  such  case,  for  damages  resulting  to  the  company  or  its  passen- 
gers. 

OoHTRiBOTOBT  NxGUGBNOX  —  Cattlb  Ruhnino  AT  Larob. — A  person 
who  permits  his  animals  to  run  at  large  where  it  is  highly  probable,  if 
not  inevitable,  that  they  will  run  into  dangerous  plaoea^  will  be  judged 
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hf  ft*  MUM  nda  m  wbai  1m  plaoes  Uiiiself  in  the  presanoe  of  dangw 
aad  tlMrcibj  wattem  injury  whidi  hit  own  prndeneo  might  hwro  sroidod. 
In  oither  ean  ha  eannot  reooTor  for  the  injury. 


W.  £.  Webber^  for  the  appellant 
John  CHberMon^  for  the  respondent. 

Grakt,  J.  Plaintiff's  ox  was  killed  upon  a  highway^  while 
tfroesing  over  the  defendant's  road,  by  a  train  of  cars.  He 
brought  suit,  claiming  that  the  ox  was  killed  by  defendant's 
negligence. 

The  declaration  contained  three  counts.  The  first  count 
alleged  that  the  negligence  consisted  in  running  its  train  at  a 
high  and  dangerous  rate  of  speed,  and  neglecting  to  slow  up 
when  it  was  seen  that  the  ox  was  in  danger.  The  second 
count  alleged  that  the  defendant  carelessly  and  negligently 
caused  an  embankment  of  sand  and  gravel  to  be  formed  on 
each  side  of  its  track,  from  two  to  three  feet  high,  and  per- 
mitted the  same  to  remain  several  days,  and  that  the  ox  was 
retarded  in  consequence  while  crossing  the  track.  The  third 
count  combines  both  these  allegations  of  negligence,  and  the 
further  one  that  defendant  neglected  to  sound  the  bell  and 
blow  the  whisUe  forty  rods  from  the  crossing,  as  required  by 
statute. 

The  undisputed  facts  are  these:  Th*e  crossing  was  on  a  pub* 
lie  highway  in  the  country,  near  the  plaintiff's  farm.  There 
were  two  crossings,  one  of  which  led  into  the  plaintiff's  yard, 
and  on  which  the  ox  was  killed;  but  both  were  in  the  high- 
way, and  used  by  the  public.  The  train  was  a  wild  one;  that 
is,  one  which  was  not  running  upon  schedule  time.  The  ox 
was  one  of  a  herd  about  fifteen  in  number.  All  the  others 
had  passed  over  the  track  before  the  engine  reached  the  cross- 
ing. Plaintiff  saw  the  cattle  and  the  train.  He  testifies  that 
the  engineer  blew  the  customary  danger  signals  —  three  shnrp 
toots  —  when  within  about  fifteen  rods  of  the  crossing.  His 
cattle  were  running  at  large  in  the  highway.  He  knew  tliis, 
for  he  and  his  son  were  at  work  in  his  field  a  short  diRtance 
away,  and  saw  them.  He  testifies:  ^  I  saw  quite  a  nunil>cr  of 
the  cattle  just  a  little  while  before  the  train  came  down.  They 
were  about  three  or  four  rods  east  of  the  crossing,  in  the  public 
highway." 

The  bell  was  rung  automatically,  by  air.  The  testimony 
as  to  the  speed  of  the  train,  the  blowing  of  the  whistle  forty 
rods  from  the  crossing,  and  the  embankment  of  sand   and 
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f^ravel,  wm  oonfficting.  8009  of  plasntiff'B  witoetMS  •esti- 
mated the  epetrd  at  from  fifty  to  Brrtj  miles  an  himr.  The  en- 
gineer testified  that  he  blew  the  whistle;  that  he  was  running 
about  forty  miles  an  hour,  till  within  »bou>i  twenty  vodi  of  the 
crossing,  when  he  suddenly  saw  the  cattle  coming  towards  the 
track;  that  he  immediately  shut  off  steam,  applied  the  brakes, 
and  did  all  he  covki  to  stop  tfae  train,  exoept  to  rererse  the 
-engine;  thai  a  ravcrsalof  the  engine  would  kave  endangered 
the  lives  of  those  on  beards 

The  important  question  submitted  upon  this  record  b  this: 
Was  tite  pladntiff  gidilty  of  eofttribulory  negiigarkoe  in  per- 
matting  his  cattle  to  run  at  large  in  the  public  highway,  near 
this  eroBsing,  without  any  keeper?  By  the  common  law, 
every  person  must  keep  his  animals  upon  his  own  premises. 
He  may  use  the  highiray  lor  the  pin*.pose  of  driying  tiiem 
from  place  to  place,  lie  cannot  use  it  &>r  a  public  pasture. 
He  may  pasture  in  the  highway  opposite  his  own  premises, 
for  he  is  entitled  to  the  herbage  growing  there.  He  is  net 
entitled  to  pasturage  opposite  the  laiids  of  others,  even  when 
the  cattle  are  in  charge  of  the  keeper:  Camptm  t.  Kenaft,  39 
Mich.  962;  BertwhiatU  v.  Ooodriehj  5S  Mich.  4&7,  Sirch  use  is 
not  an  incrdeti.t  of  travel  for  which  the  hi^way  is  dedicated 
to  or  appropriated  by  the  public 

In  Campau  t.  J^snan;  39  Mich.  962^  H  wae  doubted  by  this 
rourt  whether  antfaority  could  be  conferred  iflipon  the  board  of 
supervisors  or  any  other  body  to  permit  beaate  to  run  al  large 
upon  public  highways.  A  similar  provision  wias  beki  umooi»- 
vtitutiosial  awd  ymd  by  tl>ie  court  of  appeals  of  Nev  York; 
Tonewanda  S.  £.  Co*  v.  Munggr^  6  Benie,  255;  49  Am.  Dea 
239.  Section  8,  act  No.  185,  Laws  of  1887,  provided  thai 
the  act  shottil'd  not  app4y  to  that  portion  of  the  aiato  lyioc 
north  of  the  tier  of  townsliips  12  north,  anleas  wo  ordered  by 
the  board  of  superviaors  of  any  county  lying  north  of  saad  tier 
of  townships.  The  township  in  this  case  lies  north  of  that  linra 
That  act,  therefore,  conferred  no  right  to  the  aee  ot  tise  higli- 
way  in  that  part  of  the  state  that  di^l  not  exial  at  oomin^ft 
law.  The  rule  of  the  common  law  prevaola  in  this  state,  and 
in  many  of  the  other  states.  The  act  above  oieationed, 
there&re,  has  no  bearing  upon  the  ^etermtnatiMa  of  the 
question  in  issue. 

It  is  to  be  presumed  that  the  defcwfeni  bad  cDnapHed 
with  the  proTision  of  the  sitttuto  in  segard  to  tenting  its 
road,  and    constructing  this   cresaing  witii  doe  regard   to 
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ib%  safety  of  penons  and  property  pacsiag  cnrer  it,  dnd  piovid- 
ing  its  eagiiie  and  ears  with  the  prepet  appKancee.  Haviflig 
done  tkia,  it  waa  entiikd  io  tbt  uae  ef  ila  road  far  Iha 
paiaag e  of  traioa  at  all  iimea,  to  incffaae^  tiie  speed  of  ita 
regular  traina  wbeo  behind  timei  and  to  run  epecial  or  wilid 
trains  whenever  its  buaLneas  required.  Tbe  law  did  not 
liout  the  rate  of  speed  of  iia  traine.  The  bvainefla  of  the 
countty  demands  of  railroads  rapid  transit^  both  for  perscHii 
and  property.  It  haa  nowhere  been  held  that  &  speed  of  even 
sixty  miles  an  hour  is  negligsskee,  when  a  train  is  running 
tbroogh  the  country  ootside  of  ¥iilagss  and  cities,  or  tkroagh 
a  sparsely  settled  eommtuuty.  It  is  well  known  that  trams 
are  now  being^  roa  in  osany  parts  of  tka  country  at  the  rate  of 
fifity  to  sixty  miles  an.  hour. 

It  is  difiBoult  to  see  bow  Jfae  blowing  of  the  wbistie  forty 
lods  from  the  crossing  would  have  prevented  tka  injury. 
Juries  most  not  be  left  to  0€>«jecturek  Not  OBly  nraet  the 
negl^noe  be  proven,  but  also  it  must  be  shown  thai  it 
caused  the  injury*  In  Uniim  Pac^Ry  Co.  v.  Shanficm^  8&  Kan. 
477,  a  oasa  very  sinular  in  itafaots  to  the  ease  at  bar,  the 
following  questioQ  was  submitted  to  the  jury:  '*As  the 
plaintiff  and  his  cattle  were  situated  when  the  train  was 
eigh^  rods  west  of  the  orosaing^  could  a-  whistle  blown  upon 
the  lecomoiiva  have  prerventsd  the  injury?"  To  whiefatbe 
^ry  answtrred:  '''We  do  not  know." 

Undei  this  answer|>  the  court  held  that  the  imiission  to 
blow  the  whistle  was  unimportaait  in  the  case.  A  oootrary 
fiodiag  by  the  jury  in  this  case,  as  well  as  ia  that,  would  have 
been  mera  eoajeotufe* 

The  fait  and  legitimate  conelosion  from  the  evidence-  in 
this  case  is^  that  the  ox  was  killed  while  attempting  to  cross 
Ia  front  of  tke  train,  and  because  the  engineer  oould  not 
check  the  speed  of  the  train  in  time  to  avoid  the  accident^ 
after  he  saw  the  danger.  Railroad  companiea  are  not  re* 
quired  to  slacken  the  speed  of  their  trains  at  tlie  nouierous 
highway  croaaings  ia  the  couotry,  which  they  aro  usually 
passing  every  few  minutes.  To  do  so  would  seriously  and 
QonecesBarily  retard  their  and  the  public  business.  In  fact^ 
they  eoold  not  wdl  fulfill  their  contracts  for  the  carriage  of 
mailSt  passengers^  and  freight,  and  supply  the  growing 
demand  of  commerce.  Nor  are  they  obliged  to  slacken  their 
qMed  when  eattle*  are  in  the  highway  near  the  track.  Only 
when    the    engineer,  in    the  exercise  of   due  caution,  sees 
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danger,  Is  he  required  to  Blacken  the  speed.  He  is  then  hound, 
from  regard  for  the  rights  of  all  parties  concerned,  to  take  all 
proper  steps  to  avoid  the  danger.  But  in  such  case  the  first 
duty  of  the  engineer  is  for  the  safety  of  his  passengers,  and  it 
is  held  that^  when  he  cannot  stop  his  train  before  striking 
the  cattle,  he  is  justified  in  running  at  a  high  rate  of  speed, 
if  in  so  doing  there  is  less  danger  of  derailing  his  train,  though 
the  result  is  to  render  the  escape  of  the  cattle  more  difficult: 
1  Thompson  on  Negligence,  606,  and  cases  there  cited. 

In  turning  his  cattle  at  large  in  the  public  highiray  near 
this  crossing,  without  a  keeper,  the  plaintiff  was  guilty  of 
contributory  negligence.  Due  regard  for  the  safety  of  human 
life  and  property  forbids  a  person  to  turn  his  dumb  animals 
at  large  under  such  circumstances.  This  rule  is  dictated 
alike  by  good  sense  and  the  feeling  of  common  humanity. 
The  owner  is  conclusively  presumed  to  know  that  his  animals 
may  get  upon  the  crossing,  and  thereby  incur  not  only  the 
risk  of  their  own  destruction,  but  also  endanger  the  lives  of 
passengers  and  the  safety  of  property  of  great  value.  The 
destruction  of  plaintiff's  ox  is  as  directly  attributable  to  his 
own  negligent  act  as  to  any  negligence  alleged  against  the 
defendant 

In  the  case  of  New  York  ete.  jB.  jB.  Co.  v.  5Knnsr,  19  Pa. 
8i  303,  the  supreme  court  of  Pennsylvania  held  that  not  only 
did  the  owner  of  cattle  running  at  large  have  no  recourse 
against  the  company  for  the  loss  of  his  property,  but  that  he 
was  liable  for  damage  resulting  to  the  company  or  its  passen- 
gers.  In  that  case  the  court  say:  ^  If  an  owner  suffer  his 
oattle  to  be  at  large,  it  must  be  at  a  risk  of  losing  them,  or 
paying  for  their  transgressions.  The  very  act  of  turning  them 
loose  is  negligence.  ....  That  he  is  not  answerable  .... 
criminally  •  •  •  •  is  because  mischief  was  not  intended  by 
him.'' 

In  BenneU  v.  Chicago  etc.  Bfy  Co.^  19  Wis.  148,  plaintiff 
sued  to  recover  damages  for  injury  to  a  colt  which  had  strayed 
from  a  common  upon  the  depot  grounds  of  the  defendant. 
The  court  sajn  **  In  permitting  the  colt  to  run  at  large  on  a 
common  adjoining  the  railroad  and  depot  grounds,  from 
whence  he  would  probably,  if  not  certainly,  stray  upon  the 
track,  and  be  exposed  to  collision  with  trains  of  cars  passing 
by,  thereby  endangering  the  lives  and  persons  of  all  on  the 
trains,  the  plaintiff  himself  was  guilty  of  veiy  great  negli* 
gence.'' 
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And  in  Chicago  etc,  IPy  Co.  v.  Oo98,  17  Wis.  433,  the  court 
say:  ^  If  the  owner  rashly  or  carelessly  allows  his  oxen  or 
horses  to  go  upon  the  road,  and  they  are  killed  by  the  gross 
negligence  of  the  company,  •  •  •  •  it  is  gross  negligence 
against  gross  negligence,  and  there  can  be  no  apportionment 
of  damages.  In  such  caBe  it  would  seem  that  nothing  short 
of  proof  of  wanton  or  malicious  injury  would  entitle  him  to 
compensation.'' 

In  the  case  of  LouUville  etc.  K  R.  Co.  v.  Ballard^  2  Met.  (Ky.) 
177,  cited  by  plaintiff's  counsel,  the  court  held  that  a  peculiar 
obligation  devolved  upon  the  owner  of  cattle  to  keep  them  off 
the  tracks  of  railways,  and  that  there  could  be  no  recovery  un- 
less the  conduct  of  the  company  was  shown  to  have  been  reck- 
less,  wanton,  and  willful.  In  that  case  the  declaration  alleged 
such  misconduct  In  this  case  no  such  misconduct  is  alleged, 
nor  is  there  any  evidence  to  show  it.  A  man  who  permits  his 
dumb  beasts,  which  cannot  reason  or  appreciate  danger,  to 
roam  at  large,  where  it  is  highly  probable,  if  not  inevitable, 
that  they  will  run  into  dangerous  places,  ought  to  be  judged 
by  the  same  rule  as  when  he  places  himself  in  the  presence 
of  danger,  and  thereby  suffers  injury  which  his  own  prudence 
might  have  avoided.  In  the  latter  case,  courts  almost  uni- 
formly bold  that  he  cannot  recover.  On  what  principle  can 
he  be  entitled  to  recover  in  the  former?  The  plaintiff's  con- 
tention would  result  in  establishing  the  rule  that  he  owes  the 
defendant  no  duty  in  the  care  of  his  cattle  upon  public  high- 
ways, and  that  he  is  entitled  to  the  absolute  presumption  that 
the  defendant's  servants  will  always  operate  its  trains  with 
the  care  and  vigilance  required  by  law.  This  is  not  the  rule: 
RaUroad  Co.  v.  Trust  Co.,  23  Fed.  Rep.  738.  Th«  circuit 
judge  should  have  charged  the  jury  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  instructed  them  to  find 
a  verdict  for  the  defendant  It  is  unnecessary  to  notice  the 
other  assignments  of  error. 

Judgment  below  reversed,  and  new  trial  ordered. 

VaouoBiroB— Railwatb — Ahixals.  — On«  who  permits  his  oattls  to  bo 
spoil  a  railway  track  is  guilty  of  negligenoo:  Chkago  tte,  B.  B.  Co.  t. 
Potelis,  16111.  198;  61  Am.  Dea  66;  TonawandaB.  B.  Co.  t.  Hunger,  6  Deuio, 
266;  48  Am.  Rep.  23U;  and  cannot  recover  damages,  unless  the  cattle  are 
kiOsd  through  willfnl  or  gross  negligenoe  of  the  company:  CSUori^  etc  B.  B. 
Oa  T.  Ooa»,  17  Wisi  428;  84  Am.  Deo.  766,  and  note.  See  ei ten. led  note 
to  AmmnoA  e<e.  iTy  Oa  ▼.  Oeiger,  68  Am.  Bep.  703-707;  note  to  JSames  r. 
8akm  ele.  B.  B.  Co.,  96  Am.  Deo.  6S0-6S2.  In  North  Carolina  and  Oregon 
it  has  been  decided  that  the  owner  of  oattle  is  not  guilty  of  ooutribntory 
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ligvnoe  when  liis  ctJttU  ttnf  spon  a  railvay  trmck  and  ara  killed:  /?«|Ami 
▼,  Baleigh  etc  R.  B.  Co.^  106  N.  C.  279;  Mo9e$  r.  Sonthn-n  P.  R.  R.  Co,,  18 
Or.  385.  But  in  Moaer  v.  i?<.  Paul  eic  R.  R.  Co.,  42  M  ui.  480.  it  waa  do- 
cided  to  be  centrfbntory  negligence  on  the  part  of  the  owner  to  voluntarily 
permit  a  valnaUe  liorse  to  ran  at  large,  oontrary  te  laew,  an  Uie  vraiuttj  of  a 
imilroad;  and  it  maJDes  no  difference  that  tlie  bor<sB  may  be  on  a  bigbway 
npon  ita  owner**  prenuaea:  Johnmm  ▼.  Minneapolis  etc  R'yCo.,  43  Minn.  207. 
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Mabtbs  AMD  Skktaut — LiABiLirr  for  Nsglkiskcb  mw  PnLow>8BRraiiT. 
•*Xhe  nueter  ia  not  liable  (or  injurtea  personally  suffered  by  hia  aer> 
▼ant  through  the  negligence  of  hia  fellow-eervant  acting  aa  such  while 
engaged  in  the  common  employment,  nnleaa  the  master  ia  chargeable 
with  negligence  in  the  selection  of  the  senrant  in  laalt,  or  in  retaining 
him  after  notice  of  his  ineompetsney. 

BLksnut  AHD  Sbsvavt — LiANLrrr  fo&  Nbolrieiiob  of  Sup«u«r  Ssrvant. 

—  When  a  superior  servant  orders  one  nuder  him  to  perform  work  dii-' 
fering  from  that  for  which  he  ia  employed,  and  which  results  in  injury, 
the  superior  is  guilty  of  an  aboae  of  authority,  and  the  master  is 
liable. 

If  unnt  AVD  Sbrvaitt  ^  Fsllow-scrtaiits.  —  When  the  negl^enee  of  a 
railrond  ftrainan  er  engineer  in  failing  to  ring  the  bell  on  the  engine  is 
the  inunediate  and  proximate  cause  of  an  injury  to  a  section-hand,  tlie 
latter  cannot  recover,  as  the  parties  are  feliow-servants. 

Mabtbr  aud  Skrvaut  —  Contributory  Nboliqbms  of  Sbrtaivt. — A 
senrant  nannot  recover  damages  fer  the  negUgenoe  ef  kU  superior  aer* 
Tsatk  if  be  was  nware  of  n  danger  which  the  seperior  servant  did  not 
apprehend,  and  being  aware  of  it,  did  not  seek  to  save  himself  from 
injury;  and  the  fact  that  he  was  ordered  to  continue  work  would  not 
justify  him  in  doing  so  in  the  face  of  danger  which  wan  apparsnt  to 
him.* 

Mabtbr  AMD  Servant  —  Nbclioencb  of  Master  or  Superior  Servant. 

—  Where  a  pocnliar  risk,  commanded  by  the  master  or  a  superior  ser- 
vant^ is  not  obvious,  an  inferior  servant  has  a  right  to  assume  that  he  ie 
not  being  pn^in  peril,  and  is  not  bound  to  investigate  the  rink  before 
obeying  his  orders.  He  need  not  set  up  hk  own  jndgnent  agninst  tibai 
of  his  supetiors,  bat  may  rdy  npen  their  advice,  and  still  more  npon 
their  orders,  notwithstanding  many  misgivings  of  his  own. 

Master  Aim  Scrvamt  —  Nbqliobncb  of  Master  —  Special  Bisr& — 
When  the  master  directs  the  servant  to  do  some  dangerous  act  which 
conld  be  made  safe  by  special  care  on  the  part  of  the  master,  the  ser- 
vant may  asanme  that  snch  special  care  will  be  taken;  aud  failing  to 
exercise  snch  care,  the  maeter  is  liable. 

Master  and  Servant  —  Negligence  of  Master  —  Liaailitt  for  Acts 
OF  HIS  AOKMT.  —  When  a  master  places  the  entire  charge  of  his  bust- 
acise,  or  of  a  distinct  branch  of  it,  wholly  in  the  hands  of  an  agent, 
nEeroisIng  no  discretion  and  no  oversight,  the  neglect  of  the  agent  in 
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ig  ordinary  eare  ia  the  bnshieM  of  the  master  is  a  l>reaeh  of 
4dty  for  wbioh  tho  maater  is  liable. 

llasTSR  AKD  SutTAHT — Nbguoknct  OF  FBLLOW-gKRTAim.  ^  A  master  ia 
Boi  liablo  to  a  servant  for  the  neglect  of  his  fellow -servant  in  doing 
or  omitting  to  do  a  poriion  of  the  common  work.  This  rule  will  not 
relievo  tiio  master,  whether  a  corporation  or  a  natural  person,  from  the 
duty  and  obligatioD  to  servants  to  fnmish  safe  machinery  or  other  ap- 
paratus, and  to  observo  all  the  oare  which  the  exigencies  of  the  situation 
reasonably  require,  as  well  as  to  employ  competent  servants. 

^Lavtkr  avd  SxavANT  —  DuTiKs  or  Master.  —  The  master  must  make  such 
regulations  and  provisions  for  the  safety  of  his  employees  as  will  afford 
them  reasonable  protection  against  dangers  incident  to  the  performanca 
of  their  respective  dnties.  His  duty  extends  to  the  selection  of  com- 
petent persona  to  whom  he  may  delegate  his  authority  to  take  charge 
of  and  control  the  business  in  which  the  servants  are  employed. 

11  ASTER  AND  Sbkyant  —  Who  ARE  Fellow-servants.  —  Where  parties  are 
fellaw-secvauts  while  engaged  ia  the  business  of  a  natural  person,  they 
should  be  so  considered  when  engaged  in  the  business  of  a  corporation; 
and  if  one  is  the  agent  or  superior  servant  while  engaged  in  the  busi- 
ness of  a  corporation,  and  through  his  negligenca  another  engaged  in  the 
same  business  is  injured,  and  for  whose  injury  the  corporation  is  liable, 
than,  under  like  circumstances,  if  it  was  the  basiness  of  a  natural  per- 
SMV  the  master  should  be  held  liable. 

Hastsr  and  Servant  —  Who  abb  Fellow-servants.  —  Whether  or  not 
persons  employed  in  a  common  enterprise  are  fellow-servants  is  not  to 
be  determined  solely  from  the  grade  or  rank  of  the  offending  or  of  the 
injured  servant  It  is  to  be  determined  by  the  character  of  the  act  be- 
hig  porformed  by  the  offending  servant.  If  it  is  an  act  that  the  law 
impofloa  on  the  master  to  perform,  then  tiie  offending  employee  is  not  a 
leUow-servant^  but  a  superior  or  agent»  for  whose  acts  the  master  ia 
fiabld  to  his  servants. 

Mjamm,  and  Servant  —  Wbo  arn  Fnllow-bertante.  —  When  the  master 
has  delegated  to  a  servant  the  care  and  management  of  the  entire  busi- 
ness, or  a  distinct  department  of  it,  and  has  charged  him  with  the  per- 
formance of  dnties  toward  an  inferior  servant,  which  tho  law  imposes 
upon  the  master,  then  the  superior  servant  stands  in  the  place  of  the 
master,  and  the  rule  regpondeat  superior  applies. 

IfAaTEa  AND  Servant  —  Who  are  Fellow-servantk  — Whether  or  not 
one  servant  has  power  to  employ  and  discharge  ether  servants,  is  an  im- 
portant element  in  determining  whether  or  not  he  is  a  superior  servant 
lor  whose  acts  the  master  is  liable;  for  when  the  offending  servant  has 
power  to  employ  and  disdiarge  servants,  and  to  direct  and  control  the 
injured  servant,  and  orders  liim  to  do  an  act  within  the  scope  of  his 
employment,  thereby  exposing  him  to  a  risk  not  contemplated  in  his 
eon  tract  of  service,  and  causing  his  injury,  or  where  the  mseter  has 
charged  one  servant  with  the  sole  duty  of  providing  proper  materials 
and  appliances  lor  carrying  on  the  work,  and  another  servant  is  injured 
by  the  neglect  of  the  former  servsmt,  the  master  is  liable  to  the  injured 
servant  for  injuries  received  while  acting  under  the  orders  of  the  superior 
servant. 

Maeter  and  Servant —  Road-master  and  SEcrioN-HAND  not  Fellow- 
MBRVANTB.  —  A  road-master  who  has  general  charge  of  a  division  of  a 
railroad  and  of  tiM  seetion-haniia  a4^  work  thereon,  with  power  to  en^ 
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ploy  ml  discharge  thtm,  U  not  their  fellow-servant,  bat  is  tho  reprs* 
sentative  of  the  roin]  any,  which  is  responsible  for  his  negligenoe  in  th« 
performance  of  the  daties  delegated  to  him. 
Master  and  Servant — Mastkks  Liabiutt  vor  Nequobncs  or  Aoknt 
OR  ViCR- PRINCIPAL.  —  When  a  master  appoints  •  uiiddleman  or  agent 
with  full  [lower  to  employ  and  discl-.argc  tho^  under  him,  and  with  fnll 
and  absolute  control  of  the  work,  tlie  master  i»  liable  for  his  neglig-  nee. 

Smith  and  Stevens^  and  Chailes  B.  iMhrop^ior  the  appel- 
lant. 

John  A,  Fairfield^  Isanc  M.  Tartier^  and  Birney  Hoyf^  for  the 
plaintiff. 

Long,  J.  This  action  is  brought  to  recover  for  per.-onsil 
injuries  sustained  by  the  plaintiff  through  the  claimed  negli- 
gence of  the  servants  of  the  defendant.  On  the  trial  the 
plaintiff  had  verdict  and  judgment  for  nine  thousand  dollara 

The  plaintiff  had  been  in  the  employ  of  the  defendant  com- 
pany for  about  eight  years,  though  for  some  portion  of  that 
time  he  had  been  laid  off,  by  direction  of  those  in  charge  of 
the  works  of  the  company.  During  that  time,  his  employ- 
ment had  been  confined  to  the  work  as  a  section-foreman,  and 
hand  under  a  section-boss.  At  the  time  of  the  injuries  com- 
plained of,  one  George  Light  was  the  defendant's  assisUmi 
road-master  of  the  western  division,  having  charge  of  its 
tracks  from  Stanton  to  Big  Rapids,  and  from  Howard  City  to 
Bn^rinaw,  —  a  line  of  about  one  hundred  and  fifty  miles  of 
delendant's  road,  —  Mr.  Doyle  being  the  general  road-master. 

On  the  morning  of  November  11,  1887,  Light  having  been 
ordered  by  Doyle^  the  general  road-master,  to  go  to  Cedar 
Lake,  east  from  Ed  more,  to  move  some  telegraph-poles,  ordered 
two  section-foremen  —  Cushion,  to  whose  gang  plaintiff  be- 
longed, and  Horton  —  to  take  their  gangs  there  for  that  pur- 
pose. Light  went  with  them  from  Ed  more  on  a  hand-car,  and 
assumed  charge  and  direction  of  the  work.  The  poles  were 
partially  loaded  on  a  flat-car  standing  on  a  side-track,  and  in 
loading  were  piled  much  higher  on  the  side  of  the  car  farther- 
est  from  the  pile  of  poles  than  on  the  other,  the  car  hvlug 
blocked  up  to  prevent  its  tipping.  A  freight  train  came  along 
on  the  main  track  from  towards  Edniore,  going  eastward, 
when  Light  ordered  the  engine  of  this  train  to  be  clHached 
for  the  purpose  of  moving  the  car  upon  which  the  poles  were 
being  placed,  to  another  part  of  the  yard.  The  engine,  on 
being  detached,  proceeded  eastward  beyond  the  Fwitcli;  and 
the  switch  being  then  turned,  it  was  then  backed  in  upon  the 
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switch  towards  the  car  upon  which  the  plaintiff  was  at  work, 
—  plaintiff,  with  two  other  men,  being  on  the  east  end  of  the 
ear,  with  his  back  towards  the  approaching  engine,  and  stand- 
ing on  the  poles  about  five  feet  above  the  deck  of  the  car. 
Plaintiff  claims  that  the  engine  was  then  about  sixty  feet  from 
him,  when  he  d('si>ted  from  his  work,  and  turned  his  head 
around,  looked  towards  the  approaching  engine,  and  said  to 
Light,  who,  plaintiff  claims,  was  standing  near  the  main  track, 
and  about  ten  feet  east  of  the  car  on  which  plaintiff  was  at 
work:  '^  George,  this  here  car  will  about  do;  she  is  about 
level,''  —  and  at  the  same  time  plaintiff  grabbed  hold  of  the 
poles  to  protect  himself  if  the  engine  came  back  to  the  car, 
when  Light  replied:  "  Roll  another  pole  over.  What  the  hell 
are  you  looking  at?  You  have  lots  of  time.  Roll  them  overl 
Roll  them  over! " 

While  plaintiff  and  his  witnesses  place  Light  at  this  time 
some  eight  or  ten  feet  east  of  the  car,  some  other  evidence 
puts  him  near  the  middle  of  it  When  this  order  was  given 
by  Light,  plaintiff  resumed  his  work;  and  he  testifies  that  he 
went  to  work  because  Light  told  him  to;  that  Light  was  the 
boss  of  the  gang  that  day.  Plaintiff  says  that  when  be 
turned  around  to  see,  and  saw  the  engine  coming,  he  thought 
she  was  coming  to  make  the  switch  to  move  the  cars,  and  then 
he  grabbed  hold;  but  that  when  Light  told  him  to  go. to  work, 
he  did  the  same  as  the  rest,  —  went  to  work  to  roll  more  poles 
over  to  level  the  car  up,  —  and  did  not  think  they  were  going 
to  let  the  engine  come  back  on  the  car  until  they  got  through. 
On  being  asked  if  he  relied  upon  what  Light  said  in  that 
respect,  be  stated:  ^I  had  to  do  as  he  told  me,  or  maybe  I 
would  get  the  red  ticket.  I  thought  he  would  not  let  the 
engine  come  back  while  we  was  to  work  on  it." 

While  the  plaintiff  was  so  at  work  the  engine  was  backed 
down  against  the  car.  Plaintiff  was  thrown  off,  and  seriously, 
and,  as  it  is  claimed,  permanently,  injured,  and  in  a  condition 
which,  wholly  prevents  him  from  doing  any  kind  of  labor.  It 
is  claimed  that  Light  took  no  steps  to  warn  the  plaintiff  of 
the  approach  of  the  engine,  or  to  prevent  the  engine  from 
striking  the  car.  Plaintiff  also  claims  that  the  bell  was 
not  rung,  and  the  jury  so  found;  that  he  was  listening  fur  the 
bell,  and,  had  he  beard  it,  would  have  tsiken  it  as  a  signal  of 
danger,  and  protected  himself. 

Mr.  Light  admits  ordering  the  engineer  to  take  the  car  upon 
which  plaintiff  and  the  others  wen*  iti  work,  and  move  it  to 
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Ruother  part  of  tb«  j«rd,  bwt  denies  that  he  gave  the  phtmtiff 
the  order  olaimed ;  eajs  that  he  merely  directed  the  -meft  to 
lerel  the  poles  on  the  car,  but  gave  no  other  order  until  after 
the  accident;  that  he  stood  with  his  back  partly  to  i\\e  east, 
asd  at  right  angles  to  the  east  eiritch;  that  he  saw  the  engine 
pass  over  the  switch  to  the  east  and  stop,  and  did  not  see  it 
again  until  it  struck  the  car.  The  defendant  also  contended 
that  the  bell  was  being  nsng  while  the  engine  was  backing 
down. 

At  the  close  of  the  testimony,  counsel  for  defendant  re* 
quested  the  court  to  instruct  the  jury, — 

^  1.  If  yon  find  that  the  injury  to  the  plaintiff  was  catised 
by  the  negligence  of  Mr.  Light,  the  assistant  road-roaster,  the 
plaintiff  oanuot  recover,  for  the  reason  that  the  two  were 
fellow-servants,  and  the  master  is  not  liable  for  an  injury  to 
one  caused  by  the  negligence  of  another." 

"3.  If  you  find  that  the  plaintiff  was  ordered  by  Mr.  Light 
to  continue  work  while  the  engine  was  approaching  the  flat- 
ear  upon  which  the  plaintiff  was  at  work,  but  that  at  the  same 
time  the  bell  upon  the  engine  was  ringing,  and  the  engine  was 
backing  up,  then  the  plaintiff  was  guilty  of  contribntory  negli-* 
gence  in  failing  to  heed  the  warning  of  the  bell,  and  your  ver- 
dict must  be  for  the  defendant. 

"4.  If  you  find  that  such  order  was  given  by  Mr.  Light,  but 
that  afterwards  the  bell  upon  the  engine  was  rung  as  a  warn- 
ing of  the  approach  of  the  engine  to  the  flat-car,  then  the  plain- 
tiff was  guilty  of  contributory  negligence,  and  cannot  recover 
in  this  aotion. 

^6,  If  you  find  from  the  evidence  that  Mr.  Light  gave  the 
order  to  the  plaintiff  to  continue  work  as  the  engine  was  back- 
ing up,  but  that  the  fact  of  its  near  approach  was  not  known 
to  Mr.  Light  when  he  gave  the  order,  and  was  known  to  the 
plaintiff,  then  the  plaintiff  was  guilty  of  ^oontribntory  negii* 
genoe  in  failing  to  notify  Mr.  Light  of  its  approach  and  to 
secure  himself,  and  your  verdict  must  be  for  defendant. 

^'6.  If  you  find  that  Mr.  Light  gave  the  order  as  claimed 
by  plaintiff,  but  that  at  the  time  of  giving  it  the  danger  from 
the  engine  was  not  imminent,  then  the  giving  of  the  order  was 
not  the  proximate  cause  of  the  injury,  but  the  proximate  cause 
was  his  failure  sul>sequently  to  warn  the  plaintiff;  and  for 
such  neglect  the  defendant  is  not  liable,  and  the  plaintiff  can* 
not  recover. 

**7.  If  it  was  apparent  to  the  plaintiff,  when  he  looked 
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tioond  to  Um  engine,  {kst  the  danger  of  the  engine  rnnning 
into  the  ear  was  tiien  inipendhig  and  imminent,  then  the 
plaintiff  waa  gnittjr  of  neglagenee  in  obeying  Light's  order^ 
and  cannot  recover. 

^i.  The  evideQce  shows  that  if  Che  bell  had  been  ringing  as 
the  engine  backed  down,  the  plaintiff  would  have  been  warned, 
and  wmild  not  have  been  injured;  and  I  charge  you  that  the 
nmiamnw  ^  ling  the  hoU  was  tlie  proximate  cause  of  the  injury, 
and  the  plaintiff  cannot  recover. 

*^9,  Under  all  the  evidence  in  the  ease,  the  defendant  is  not 
liable  for  the  injury  to  the  plaintiff;  and  your  verdict  must  be, 
no  canee  of  action." 

The  court  rofased  to  give  these  instrodions,  bat  instructed 
the  jury  that  the  negligence  of  Mr.  Light  would  be  the  negli- 
gence of  the  company,  and  for  which  a  recovery  might  be 
had. 

Defendant's  eonnsel  submitted  five  special  questions  for  a 
finding  of  the  jury  thereon,  as  fidlows:  — 

^  L  If  the  bell  had  been  rung  as  the  engine  backed  doxvn  on 
the  car,  would  such  rifiging  have  given  warning  to  the  plain- 
tiff of  the  approach  of  the  engine? 

*^2.  Was  the  bell  upon  the  engine  ringing  when  the  engine 
was  backing  up  on  the  side-track  to  the  ear  on  wliich  the 
plaintiff  was  at  work? 

"  3.  Would  the  accident  haiw  happened  if  the  bell  on  the 
engine  had  been  ringing  as  the  engine  backed  up  against  the 
flat-car? 

"4.  Was  the  accident  caused  by  the  failure  of  the  plaintiff 
to  heed  the  warning  of  the  bell  ringing? 

^6.  At  the  time  when  the  plaintiff  turned  and  saw  the 
engine  eoosing,  and  tried  to  make  himself  safe,  as  he  testifies, 
was  the  danger  imminent?'* 

Th*  conri  submitted  the  second,  fourth,  and  fifth  of  these 
questioos  to  the  jury,  and  refused  the  others.  To  the  second, 
the  jury  answeced,  **  Ko^;  to  the  fourth,  they  said  it  was  dis- 
posed of  by  their  answer  to  the  second;  and  10  tlie  fifth,  an- 
swered, **Ko." 

The  principal  questions  argued  here  are  grouped  by  counsel 
for  defendant  under  the  four  following  heads:  — 

1.  If  Light's  negjageBce  was  the  cause  of  the  injury,  was 
light,  in  doing  tins  work,  the  fellow-servant  of  plaintiff? 

2L  If  he  waa  not|  then  was  his  negligence  the  proximate 
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oauM  of  the  accident?  or  was  such  proximate  cause  the  neglect 
of  the  engineer  or  fireman  to  ring  the  engine  bell? 

8.  Whether  appellant  was  entitled  to  have  the  two  special 
questions  1  and  3  submitted. 

4.  Was  the  special  verdict  inconsistent  with  the  general 
yerdict? 

No  exceptions  were  taken  to  the  admission  or  exclusion  of 
evidence  during  the  trial  of  the  cause,  and  no  complaint  is 
made  of  the  charge  as  given. 

The  principal  contention  is,  that  the  plaintiff  and  Light  were 
fellow-servants,  and  therefore  the  defendant  company  could 
not  be  held  liable  for  the  negligence  of  Light,  even  if,  through 
his  negligence,  the  plaintiff  received  his  injuries.  It  is  too 
well  settled  in  this  state  to  need  the  citation  of  authorities 
that  the  master  is  not  liable  for  injuries  personally  suffered  by 
his  servant  through  the  negligence  of  a  fellow-servant  acting 
as  such  while  engaged  in  the  common  employment,  unless  the 
master  is  chargeable  with  negligence  in  the  selection  of  the 
servant  in  fault,  or  in  retaining  him  after  notice  of  his  in- 
competency. It  is  not  contended  in  the  present  case  that  Mr. 
Light  was  incompetent  for  the  position  held  by  him  as  assist- 
ant road-master,  but  the  claim  of  recovery  is  based  upon  the 
ground  that  he  was  not  a  fellow-servant  of  plaintiff.  Neither 
is  there  any  serious  contention  that  the  work  being  performed 
by  the  plaintiff  was  in  itself  dangerous.  The  rule,  therefore, 
that  the  master  is  bound  to  provide  a  safe  place  in  which  to 
work,  or  suitable  tools  and  materials  to  work  with,  has  no 
application  to  this  case. 

The  fact  that  the  plaintiff  was  ordered  by  Light  to  load  the 
poles  upon  the  car,  and  to  go  upon  the  car  to  level  them,  and 
his  having  done  so  in  obedience  to  the  order,  was  not  putting 
him  in  a  place  of  danger  by  the  assistant  road-master.  The 
injuries  which  he  received  did  not  grow  out  of  the  work  he  was 
ordered  to  do,  either  from  the  work  being  dangerous  in 
character,  or  the  place  in  which  he  was  working  dangerous. 
Neither  was  he  injured  by  reason  of  any  defect  in  machinery, 
tool,  or  other  appliance  he  was  called  upon  to  use.  The:  ;  are 
many  cases  in  this  state  holding  that  wiien  a  superior  servant 
orders  one  under  hiui  to  perform  work  differing  from  that  for 
which  he  is  employed,  the  superior  is  guilty  of  an  abuse  of 
authority,  and  the  master  held  liable.  But  in  the  present 
case  the  work  being  done  was  in  the  ordinary  line  of  the  duty 
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of  the  section-gaiig.  The  ordinary  duty  is  to  keep  the  road« 
bed  in  repair,  bat  they  are  often  called  upon  to  load  ties, 
poles,  and  other  materials  upon  the  flat-cars,  and  to  unload 
cars;  and  they  most  be  held  to  assume  the  risk  incident  to 
such  employment 

The  injury  resulted  either  from  the  negligence  of  Light,  in 
ordering  the  plaintiff  to  continue  the  work  while  the  engine 
was  backing  down  upon  the  car,  and  telling  him  there  was 
plenty  of  time,  thus  throwing  him  off  his  guard,  and  leading 
him  to  believe  that  Light  would  take  care  that  the  engine  did 
not  strike  the  car,  or  it  resulted  from  the  negligence  of  the  en* 
gineer  or  fireman  in  not  ringing  the  bell,  which,  if  it  had  been 
rung,  might  have  given  the  plaintiff  warning  of  the  approach  of 
the  engine,  so  that  he  could  have  steadied  himself  as  it  struck 
the  car,  and  thus  saved  himself  from  being  thrown  off,  or  it 
was  the  result  of  the  plaintiff's  own  carelessness. 

If  the  injury  grew  out  of  the  negligence  of  the  engineer  or 
fireman  in  not  ringing  the  bell,  —  if  that  was  the  immediate 
and  proximate  cause  of  the  injury,  —  the  plaintiff  would  have 
no  right  of  recovery,  as  the  law  is  well  settled  in  this  state 
that  the  engineer  and  fireman,  under  such  circumstances,  are 
the  fellow-servants  of  the  plaintiff.  It  therefore  became  a 
material  fact  in  the  case  for  the  determination  of  the  jury 
whether  the  failure  of  the  engineer  or  fireman  to  ring  the  bell 
was  the  proximate  cause  of  the  injury;  and  the  court  was  in 
error  in  not  permitting  the  jury  to  pass  upon  the  special  ques- 
tions 1  and  3  presented.  The  jury  found  that  *'  the  bell  was 
not  ringing  when  the  engine  was  backing  up  on  tlie  side-track 
to  the  car  on  which  the  plaintiff  was  at  work." 

The  plaintiff  testified  that  if  he  had  heard  the  bell  ringing, 
he  would  have  looked  around,  and  prepared  himself  for  tiie 
shock.  The  answer  to  these  special  questions — "  If  the  bell 
had  been  rung  as  the  engine  backed  down  on  the  car,  would 
such  ringing  have  given  warning  to  the  plaintiff  of  the  ap- 
proach of  the  engine?''  and  '*  Would  the  accident  have  hap- 
pened if  the  bell  on  the  engine  had  been  ringing  as  the  engine 
backed  up  against  the  flat-car?" — n)ighthave  shown  that  the 
jury  found  the  injury  was  caused  by  the  negligence  of  the 
engineer  or  fireman,  and  that  the  proximate  cause  of  the  in- 
jury was  their  negligence.  Counsel  for  plaintiff  contend  tliat 
these  did  not  submit  questions  of  fact,  but  possible  contingen- 
cies, if  certain  facts  which  did  not  exist  had  existed,  and  were 
therefore   not   proper  questions  for  submission   to  the  jury. 


Itt  HAmmTicMt  V.  Vvrmoar  btc.  R  R.  Ca.  [Mich. 

Thmy  wer»  lometbtng  beyond  mere  poBsibilitiee,  under  the 
teviimony  of  tbeplaintilThiinfielf.  He  was  a  railroad  man. — 
had  been  engaged  in  that  serx-ies  for  a  senee  of  years;  and  he 
knew,  as  he  ieetifies,  tliat  the  rir>ging  of  a  be»  on  an  engine  hf 
evidence  that  the  engine  is  about  to  move  or  is  moving;  and 
even  people  who  are  not  versed  in  the  rules  of  railroad  com- 
paniee  generally  understand  this  fact  Therefore,  according 
to  this  teeiitnony,  if  the  bell  had  been  ringing  he  would  hare 
prepared  himself  for  the  shock;  and  the  jury  might  hnvo 
found,  if  the  question  had  been  submitted  to  them,  that  the 
accident  would  not  have  happened  if  the  bel)  had  been  rang. 
This  finding  would,  in  effect,  liave  been  that  the  acekient  ha^v 
pencd  through  the  negligence  of  the  engineer  or  fireman,  and 
not  through  the  fault  of  Light;  for  even  If  Light  gave  the 
order  to  pl:>intifif  to  continue  his  work,  and  by  such  onler 
indicated  that  the  engine  would  be  kepi  from  Uieking  down, 
yet,  if  plaintiff  kivew  or  believed,  notwithstanding  Light's 
assurances,  that  the  engine  was  actually  con>ii>g,  and  w*oiiM 
strike  the  oar  and  place  him  in  peril,  very  naturally  Im» 
would  have  tried  to  save  himself. 

There  is  no  evidence  that  Light  had  control  of  the  engine, 
or  that  the  engineer  was  rK>t  in  fiill  and  complete  charge  of 
her.  Evidently,  the  station  agent,  at  tlio  request  of  Light, 
gave  the  order  to  the  engineer  to  uncouple  from  his  train,  and 
have  tite  flat-car  upon  which  the  plaintiff  was  working 
moved  forward  to  the  other  pile  of  poles.  When  the  engine 
had  backed  down  to  the  switch,  the  forward  brakeman  of  the 
freight  train  opened  the  switch,  and  then  ran  back  to  the  car 
to  make  the  coupling,  at  the  same  tii>ie  giving  the  engineer 
the  signals  to  hack  down.  This  evidence  shows  that  Light 
had  nothing  to  do  with  making  the  coupling  or  giving  the  sig- 
nals. While  he  stood  near  there,  and,  as  plaintiff  testifies, 
between  the  engine  and  flat-car,  near  the  track,  there  is  no 
evidence  in  the  case  tl-iat  he  bad,  or  attempted  to  exercise,  any 
control  over  the  engineer  in  the  manner  of  baekrng  the  engine 
down,  or  made  any  signals  to  stop  or  staK.  It  was  therefon^ 
an  important  element  in  the  case  for  the  jury  to  determine, 
under  all  the  circumstimces,  and  especially  under  the  testi- 
mony  of  the  plaintiff  himself,  whether  the  failure  to  ring  the 
bell,  if  it  was  not  rung,  was  the  proximate  cairee  of  the  injury-; 
and  the  court  should  have  submitted  the  special  questions. 

The  court  was  also  in  error  in  refusing  to  give  the  defend- 
ant's fifth  and  seventh  requests  to  charge.     If,  as  stated  in  ilie 
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fifth  TeqtRBt^  Light  did  give  the  order  to  tiie  plamtiff  m 
he  daims,  bat  at  that  time  Light  did  not  koow  of  the  near 
approach  of  the  engine,  and  the  plaintiff  did  know  of  its 
approach,  and  failed  to  notify  Light,  or  to  save  himaelf,  he 
was  guilty  of  contribatory  negligence.  If  such  fiicts  existed, 
the  plaintiff  must  have  api^rehended  a  danger  which  was  not 
apparent  to  Light.  The  evxlence  is  somewhat  conflicting  as  to 
whether  the  engine  carae  to  a  stop  after  it  approached  or 
crossed  o^^er  the  switch,  but  Light  testifies  that  he  saw  and 
heard  nothing  of  its  approach;  that  his  back  was  turned 
partly  towards  the  engine,  and  he  was  giving  liis  attention  to 
the  men  loading  the  poles.  Plaintiff  would  have  no  right  to 
recover  damages  for  the  negligence  of  Light,  if  he  was  aware 
of  a  danger  which  Light  did  not  apprehend  and  being  aware  , 
of  it,  did  not  seek  to  save  himself  from  injury;  and  the  fact 
that  Light  ordered  him  to  go  on  with  the  work  would  not 
justify  him  to  do  so,  in  the  face  of  danger  which  was  apparent 
to  him.  This  was  covered  by  the  seTeoth  request,  which 
should  have  been  given. 

The  other  requests,  as  framed  and  presented  to  the  court, 
were  properly  refused*  The  first  request  to  charge  presents 
the  most  important  question  in  the  case.  It  assumes  that 
Light  is  a  fellow-servant  of  the  plaintiff,  and  therefore  no 
recovery  oould  be  had,  even  if  his  negligence  was  the  prox- 
imate cause  of  the  injury.  Under  the  circumstances  of  this 
case,  was  he  a  fellow-servant,  or  a  representative  of  the  de- 
fendant company  standing  in  the  position  of  a  superior  ser- 
vant or  agent  for  whose  negligence  def^mdant  company  is  to 
be  held  liable?  If  Light,  in  this  position  as  a  superior  ser- 
vant, represented  the  defendant  company,  and  the  plaintiff, 
relying  upon  the  statement  of  Light  tiiat  he  had  lots  of  time, 
went  to  work  again  under  the  belief  that  Light  would  not  let 
the  engine  back  against  the  car  until  the  poles  had  been 
leveled  off,  and  Light  knew  that  the  engine  was  backing  up, 
or  was  in  a  position  where  he  would  have  known  it  if  he  had 
exercised  ordinary  care,  and  gave  the  plaintiff  no  warning  of 
ita  approach,  and  plaintiff  did  not  know  of  its  approach,  the 
negligence  of  Light  in  permitting  the  engine  to  back  up,  and 
failure  to  give  such  warning,  would  be  the  negligence  of  the 
defendant  company,  for  which  the  plaintiff  would  be  entitled 
to  recover,  if  this,  and  not  the  engineer's  or  fireman's  negli- 
gence in  failing  to  ring  the  bell,  was  the  proximate  cause  of 
the  injury.     Under  such  circumstances,  the  servant's  depend- 
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ent  and  inferior  position  is  to  be  taken  into  conmderation ; 
and  if  the  peculiar  risk  commanded  by  the  master  is  not 
obviooSi  the  servant  has  the  right  to  assume  that  he  is  not 
being  put  in  peril,  and  is  not  bound  to  investigate  into  the 
risk  before  obeying  his  orders.  He  is  not  called  upon  to  set 
up  his  own  judgment  against  his  suiieriors;  and  he  may  rely 
upon  their  advice,  and  still  more  upon  their  orders,  notwith- 
standing many  misgivings  of  his  own.  And  it  is  a  general 
rule  that  if  the  master  directs  the  servant  to  do  some  act 
which  is  even  dangerous,  but  which  could  be  made  safe  by 
special  care  upon  the  part  of  the  master,  the  servant  has  the 
right  to  assume  that  such  special  care  will  be  taken;  and 
failing  to  exercise  such  care,  the  master  is  held  liable. 

The  jury  found  that  at  the  time  when  plaintiff  turned  and 
saw  the  engine  coming,  and  tried  to  make  himself  safe,  as  he 
testifies,  the  danger  was  not  imminent;  and  from  the  issues 
submitted  to  them  under  the  charge  of  the  court,  they  also 
found  that  Light  not  only  told  the  plaintiff  there  was  lots  of 
time,  but  that  he  negligently  permitted  the  engine  to  be 
backed  against  the  car. 

The  management  of  the  affairs  of  a  railroad  company  is 
vested  in  its  board  of  directors,  and  such  powers  as  Doyle  or 
Light  possessed  and  exercised  were  such  only  as  were  dele- 
gated by  the  directors  under  the  rules  of  the  company.  So 
far  as  the  corporate  directors  are  concerned,  no  question  can 
be  made  that  for  all  purposes  they  represent  the  corporation, 
and  their  acts  as  a  board  are  the  acts  of  the  principal;  but  in 
the  management  of  its  affairs,  certain  powers  are  and  must  be 
delegated  to  agents  or  servants  who  are  clothed  with  certain 
discretionary  powers.  If  the  master  places  the  entire  charge 
of  his  business,  or  a  distinct  branch  of  it,  wholly  in  the  hands 
of  an  agent,  exercising  no  discretion  and  no  oversight,  the 
neglect  of  the  agent  of  the  ordinary  care  in  the  exercise  of  the 
business  of  the  master  thus  intrusted  to  him  is  a  breach  of 
duty  for  which  the  master  is  held  liable. 

Just  what  relation  this  superior  servant  bears  to  other  ser« 
vants  it  is  often  difficult  to  determine  in  a  given  case.  The 
solution  of  the  question  must  depend  largely  upon  the  power 
delegated  to  the  superior  servant,  the  exercise  of  such  power, 
and  his  command  and  authority  over  those  acting  under  him. 
The  reciprocal  rights  and  duties  of  such  servants,  and  the 
liability  of  the  master,  are  nowhere  defined,  except  by  adjudi- 
cations of  the  courts;  and  in  some  of  the  states  the  duty  and 
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liability  of  the  master  is  pushed  mneb  further  than  in  others 
by  these  adjudications. 

In  this  state,  in  1862,  in  the  case  of  Michigan  Cent  R.  R.  Co, 
V.  Leakey^  10  Mich.  199,  the  general  doctrine  was  laid  down 
that  the  master  is  not  liable  to  a  servant  for  the  neglect  of 
his  fellow-servant  in  doing  or  omitting  to  do  their  portion  of 
the  common  work.  This  rule  has  been  followed  and  approved 
in  numerous  cases,  which  have  been  so  often  cited  that  a  rep- 
etition is  unnecessary.  This  rule  grew  out  of  the  English 
doctrine  laid  down  in  Prie8iley  v.  Fowler^  3  Mees.  &  W.  1,  in 
1837,  and  which  has  since  been  adhered  to  in  England.  The 
Massachusetts  court,  in  Farweli  v.  Boston  etc.  R.  R.  Corp.y  4 
Met  49,  88  Am.  Dec.  839  (decided  in  1842),  adopted  the 
rule  of  the  English  courts.  Other  states  followed  this  rule, 
until  it  has  become  the  general  doctrine  in  all  the  American 
states.  The  reason  of  this  rule,  as  held  by  the  Massachusetts 
Courts  in  the  early  case  above  cited,  is,  that  **  where  several 
persons  are  employed  in  the  conduct  of  one  common  enter- 
prise  or  undertaking,  and  the  safety  of  each  depends  much  on 
the  care  and  skill  with  which  each  other  shall  perform  his 
appropriate  duty,  each  is  an  observer  of  the  conduct  of  the 
others,  can  give  notice  of  any  misconduct,  incapacity,  or  ne- 
glect of  duty,  and  leave  the  service  if  the  common  employer 
wiU  not  take  such  precautions  and  employ  such  agents  as  the 
safety  of  the  whole  party  may  require.  By  these  means  the 
safety  of  each  will  be  much  more  effectually  secured  than 
could  be  done  by  a  resort  to  the  common  employer  for  indem- 
nity in  case  of  loss  by  the  negligence  of  each  other.  Regarding 
it  in  this  light,  it  is  the  ordinary  case  of  one  sustaining  an 
injury,  in  the  course  of  his  own  employment,  in  which  he 
must  bear  the  loss  himself,  or  seek  his  remedy,  if  he  have  any, 
against  the  actual  wrong-doer.'' 

The  rule  thus  adopted  did  not,  however,  relieve  the  master 
from  a  duty  and  obligation  to  his  servants,  whether  the 
master  be  a  natural  person  or  a  corporation,  to  furnish  safe 
machinery  or  other  apparatus,  and  to  observe  all  the  care 
which  the  exigencies  of  the  situation  reasonably  required,  as 
well  as  to  employ  competent  servants.  It  is  the  duty  of  the 
master,  also,  to  make  such  regulations  or  provisions  for  the 
safety  of  employees  as  will  afford  them  reasonable  protection 
against  the  dangers  incident  to  the  performance  of  their 
respective  duties.  This  duty  extends  to  the  selection  of  com« 
potent  persons  to  whom  the  master  may  delegate  his  author* 
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ikjj  Ift  teke  ehatgt  of  and  eotttBol  the  bmnieM  in  vhieh  tlM 
servants  are  employed.  There  is  no  divenily  of  opinion  npon 
these  propositions.  The  diffieulties  aiise  when  eourts  are 
called  updn  to  deteronne  wbo  are  and  vbo  are  not  feUow** 
seryants  in  a  given  case^  and  this  difficulty  is  made  appaienl 
when  we  note  the  hundreds  ef  eases  whsch  in  the  last  ftw 
years  have  found  their  way  to  the  coarts  of  last  resort  in  the 
different  states  of  the  Union.  The  coozts  are  sot  ii»  harmony 
upon  this  qoesiion. 

In  Massachusetts^  it  is  said  that  this  ruk  ^  is  not  oonfiDed 
to  the  case  of  two  servants  working  in  eeropaihy,  or  having 
importunity  to  oontiol  or  influence  the  condvct  eC  each  other, 
but  extends  to  every  case  in  wUch  the  two,  deriving  tlieir  au« 
thority  and  compensation  from  the  same  source^  are  engaged 
in  the  same  business,  though  in  difierent  departments  of  duty; 
•  •  •  .  and  it  noakea  no  difference  that  tbe  servant  whose 
negligenee  causes  the  injury  is  a  submaneger  or  foreman  of 
higher  grade  or  greater  authority  than  the  plaintiff":  Hdden. 
V.  Fitehburg  R.  &  Co.,  129  ^ImaB.  268;  87  Am.  Bep.  348;  7 
Am.  &  Eng.  Bncy.  of  Law,  886. 

This  rule  is  substantially  followed  in  Mains,  tboagb  it  is 
said  that  an  exception  to  the  mlo  exists  if  the  master  has 
delegated  to  the  foreman  or  superintendeat  tbe  care  and  masK 
agement  of  the  entire  business,  os  a  distinct  department  of  it; 
the  situation  bwig  such  thai  the  superior  servant  is  eharged 
with  tbe  performance  of  duties  towards  the  infeiior  servant 
which  the  law  imposes  upon  tlie  master. 

The  rule  is  ably  discussed  by  Chief  Justice  Churcli  in  FIUbb 
V.  BoHon  4te.  R.  R.  O^  53  N.  Y.  563,  Ift  Am.  Bep.  646,  where  he 
says:  "  The  true  rule,  I  apprehend,  is  to  hold  the  oorporation 
liable  for  negligenee  or  want  of  proper  care  in  respect  to  such 
acts  and  duties  as  it  is  required  to  perform  and  dischairge  aa 
master  or  principal,  without  regard  to*  the  rank  or  title  ef  the 
agent  intrusted  with  their  performance.  As  ta  suck  acts,  tine 
agent  occupies  the  place  of  the  corporation,  and  the  laittev 
sliould  be  deemed  present^  and  consequently  Uabie  for  the 
manner  in  which  they  are  performed.  If  an  agent  employs 
unfit  servants,  his  fault  is  that  of  the  corporation,  because  it 
occurred  in  the  perfornu^nce  of  the  principal's  doty,  although 
only  an  agent  himself.  So  in  providing  machinery  or  ma* 
terials,  and  in  the  general  arrangement  and  management  of 
the  business,  he  is  in  the  discharge  of  the  duty  pertaining  to 
the  principal." 


L 
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In  MalonA  y.  H«(&atflay»64  N.  Y.  &,  21  Am.  B^.673^  Mr. 
JoBtice  Allen  makes  the  distinction  between  natural  and  arii* 
fidal  peEBoniy  and  laja  dova  ibft'  pula  thai  Lt.  la  only  whaie  the 
maaler  withdraws  from,  tha  manageiBeiii  of  the  buaiaeaa,  ia* 
tmaUng  it. to  a.  middlemaa  or  aoperiar  seryani,  or  wbare^aaia 
the  case  of  &  oorpoiation,  tha  buainaaa  is  of  auah  a.  aatUM  that 
the  general  manafiBment  and.  contral  thereof  ia  HieceBflariljir 
committed  to  agents,  that  the  master  can  ba  held  liable  tc^a 
subocdinata  Cor  tho  negUgisnt  acta  of  one  thus  placed  in  h» 
stead.  Under  thia  rule,  a  foreman:  who  had  na  delegaition  of 
power  or  cootool,  but  who  was  merely  charged  with  special 
dutieay  w«s<  held  to  be  a  fellaw-servaoti  7  Am*  Sl  Eng.  Enicy.  of 
Law,  834.  Mr.  Wharton;^  in  his  work  on  negligence^  section 
229,  says  this  doctrine  is  in  harmony  with  the  Amarieaa 


Aa  fae&re  stated^  it  is  difficult  ta  lagf  dowi>  any  general  rule 
which,  shall  deterHune  all  cases;  In  somaiof  U^e  statas^.it  is 
undoubtedly  true  that  the  master  ia  held  to*  a.  mttoh  strictet 
accQoatabiiity  and  responaibiKty  foir  the  acta  and  oraiaaiooaof 
those  who  are  classed  by  some  of  the  otlier  courts  a»  fellow- 
servanta;  and  tha  tendency  of  modera  adjudieationa  is  more 
and  more  to  relax  the  rule  that  those  who  are  tfigagied  in  tha 
same  commoa  enlarpnse  oi  businesa  asei  faUowHsarvants,  es- 
pecially if  it  can  be  pointed  out  thai  that  one  ini  fiauk  occur 
piea  aome  higher  grade  or  more  power  than  the  party  injured. 
Especially  is  tUa  the  case*  where  parties  are  servants  of  eec* 
porations.  If  parties  are.  fellow-servanta  while  eng^ed  in  the 
basinaaa  of  a  natural  person,  tha  same  rule  and  reasoBii^  un- 
der like  circumstances,  ou^t  to  plaaa  thsmi  in  the  same  cate- 
gory while  engsged  in  the.  buainasa  of  a  corporation;  and  if  una 
ia  Uifi  agent  or  superior  servaat  while  engaged  in  tha  busineaB 
ef  a  corpora^ioni  aact  tJtkrough  whose  negligent  eoaduci  aor 
sthOT  engaged  in.  the  same  common  e&terpriae>i8  injured^  and 
for  whose  injunea  the  corporation  is  held  liable*  tlien,  under 
Eke  circumatscices^  if  it  was»  the  basinesa  of  a  natural  person^ 
the  master  should  be  so  held.  Some  general  rules  may,  hew 
eyer,  be  laid  down  which  in  many  inataaees  may  stf  ve  as  a 
guide  in  the  determination  of  tha  qoeation.  It  is  not  to  be  d% 
termined  solely  from  the  grade  or  rank  of  i\k»  offending  or  in 
^ared  servanti  hut  ii  ia  to  be  determined  by  the  character  of 
the  act  being  performed  by  the  offending  servant.  If  it  ia  an 
act  that  tha  law  imposes  the  dutiy  upon  the  part  ef  the  master 
to  perform,  then  the  offending  employee  is  not  a  fellow-servanti 
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but  a  Bnperior  or  agents  for  whoee  acts  the  master  is  held 
liable. 

Again,  if  the  master  has  delegated  to  a  senrant  or  employee 
the  care  and  management  of  the  entire  buBiness,  or  a  distinct 
department  of  it,  the  situation  being  such  that  the  superior 
servant  is  charged  with  the  performance  of  duties  towards  the 
inferior  servant,  which  the  law  imposes  upon  the  master,  then 
such  superior  servant  stands  in  the  place  of  the  master,  and 
the  rule  of  reipandeat  9uperior  applies.  Whether  or  not  the 
servant  has  power  to  employ  and  discharge  other  servants  is 
also  important  in  determining  whether  or  not  he  is  deemed  to 
be  a  superior  servant,  for  whose  acts  the  master  is  held  liable: 
Chapman  v.  Erie  Ry  Co.^  65  N.  Y.  679;  Kan$a%  Pac  Ry  Co. 
y.  Salmon^  11  Kan.  83. 

When  the  oflTending  servant,  having  general  power  and  an* 
thority  to  employ  and  discharge  servants,  and  having  author- 
ity to  direct  and  control  the  injured  servant,  orders  him  to  do 
an  act  not  within  the  scope  of  the  injured  servant's  employ- 
ment|  whereby  he  is  exposed  to  danger  not  contemplated  in  his 
contract  of  service,  and  he  is  injured  in  so  doing,  or  where  the 
master  has  charged  a  servant  or  employee  with  the  sole  duty 
of  providing  proper  materials  and  appliances  for  carrying  on 
the  work  in  which  he  is  personally  engaged,  and  a  servant  is 
injured  by  his  neglect  so  to  do,  the  master  is  held  liable  to  the 
injured  servant  while  acting  under  the  orders  of  the  superior 
servant:  Qilmore  y.  Ntyrthem  Pac.  Ry  Oo.^  18  Fed.  Rep.  866. 

These  rules  are  in  line  with  the  remarks  of  Mr.  Justice 
Gooley  in  Q^incy  Mining  Co.  v.  KitUy  42  Mich.  89,  though  the 
learned  justice,  in  finally  deciding  the  case,  held  that  Wag- 
ner did  not  stand,  in  respect  to  the  company,  in  such  position. 
It  was,  however,  remarked  by  him  that  ^  when  a  servant  de* 
mands  from  his  master  compensation  for  an  injury  received 
in  his  service,  it  is  necessary  that  he  trace  some  distinct  fault 
to  the  master  himself  The  mere  fact  of  such  injury  is  no 
evidence  of  such  fault;  neither  is  the  mere  fact  that  it  resulted 
from  the  carelessness  of  some  other  person  in  the  same  em- 
ployment. The  servant  assumes  all  the  usual  risks  of  his 
employment,  and  among  these  is  the  risk  that  fellow-servants 
will  sometimes  be  careless,  and  that  injuries  will  result.  All 
that  can  be  required  of  the  master  in  that  regard  is,  that  his 
servants  shall  be  prudently  chosen,  and  that  they  shall  not 
be  retained  in  his  service  after  unfitness  or  negligence  has 
been  discovered,  and  has  been  communicated  to  him.    This 


Feb.  1890.]    Habbtson  v.  Detroit  nc.  R.  R.  Co.  195 

daty  of  due  care  in  the  employment  and  retention  of  compe- 
tent Bervanta  is  one  the  master  cannot  relieve  himself  of  by 
any  delegation;  and  if  it  becomes  necessary  to  intrust  its 
performance  to  a  general  manager,  foreman,  or  superintendent, 
Bach  officer,  whateyer  he  may  be  called,  must  stand  in  the 
place  of  his  principal,  and  the  latter  must  assume  the  risk  of 
hia  negligence.  The  same  is  true  of  the  general  supervision 
of  his  business.  If  there  is  negligence  in  this,  the  master  is 
responsible  for  it,  whether  the  supervision  be  by  the  master  in 
person,  or  by  some  manager,  superintendent,  or  foreman  to 
whom  he  delegates  it  In  other  words,  while  the  servant  as- 
somes  the  risk  of  the  negligence  of  fellow-servants,  he  does 
not  assume  the  risk  of  negligence  in  the  master  himself,  or  in 
any  one  to  whom  the  master  may  see  fit  to  intrust  his  super- 
intending authority."  In  support  of  this  doctrine  the  follow- 
ing  cases  are  cited:  AU}ro  y.  Agawam  Canal  Co.y  6  Cush.  75; 
Mc Andrews  y.  Bum$y  39  N.  J.  L.  117;  Malane  v.  Hathaway,  64 
N.  Y.  9;  Hard  v.  Vermont  etc.  R.  R.  Co.,  32  Vt  473. 

In  Ryan  y.  Bagaley^  60  Mich.  179,  it  appeared  that  the 
defendant  resided  at  Pittsburgh,  and  was  proprietor  of  the 
Palmer  Iron  Mines.  Decedent,  while  working  as  a  laborer 
in  the  mine,  was  killed.  The  defense  was,  that  the  casualty 
was  owing  to  the  negligence  of  Whitesides,  who  was  a  fellow- 
servant  It  appeared  that  Eirkpatrick  was  the  agent  of  de- 
fendant first  in  station.  He  knew  nothing  of  the  business, 
and  appointed  Whitesides  as  mining  captain,  and  with  whom 
the  defendant,  on  his  visits  to  the  mine,  consulted.  Upon 
the  question  whether  Whitesides  was  the  fellow-servant  of  the 
deceased,  the  circuit  judge  charged  the  jury:  "Now,  what 
was  the  position  of  Captain  Whitesides?  He  was  a  mining 
captain.  I  think  it  appears,  from  the  testimony,  that  he  had 
the  entire  charge  and  control  of  the  underground  work,  and 
all  the  work  generally  of  the  mine,  and  he  employed  and  dis- 
charged men.  Now,  I  charge  you  that  Captain  Whitesides, 
if  he  had  this  power  delegated  to  him, — to  manage  and  con- 
trol the  ^ine, — negligence  on  his  part  would  be  the  negli* 
gence  of  the  owners  or  managers  of  the  mine." 

This  court,  in  considering  that  part  of  the  charge,  say: 
^  Under  this  charge,  and  in  view  of  all  the  facts,  it  was  set- 
tled by  the  jury  that  Whitesides's  position  and  power  were 
as  indicated  by  the  judge.  We  are  consequently  to  consider 
that  he  was  intrusted  with  the  maniagement  of  the  mine, 
without  direction  or  interference.     He  was  not,  in  any  true 
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■enoe,  a  mere  CoretDan,  or  department  leader,  or  subchief,  in 
a  given  sphere  of  the  mining  operatione.  His  agency  covered 
the  entire  minO|  and  his  capacity  and  discretion  dominated. 
The  defendaot  and  the  agent,  Kirkpatrick,  equally  regarded 
him  and  looked  to  him  as  the  one  person  to  contriTO  and  exo* 
onte;  and  they  wen  guided  by  bis  intelligeooe,  not  he  by 
theirs.  In  respect  to  legal  sccoantability,  his  negligence  was 
the  negligence  of  the  defendant  The  case  is  within  ti»e  prin- 
ciple stated  and  recognised  in  Quincy  Mining  Co.  ▼.  KiUg^  42 
Mich.  34." 

Many  cases  have  been  presented  to  this  oonrt  involving  the 
questions  as  to  wira  were  and  who  were  not  feUow-servantd, 
but  in  no  iastanoe  has  tiie  question  been  presented  under  cir- 
cumstances exactly  like  the  present  case;  so  that  we  must 
determine  it  upon  its  own  peculiar  facts,  being  guided  by  the 
rules  here  laid  down.  Applying,  therefore,  the  foregoing  rules, 
so  far  as  the  same  can  be  made  applicable  to  this  ease,  is  Light 
to  be  treated  as  a  superior  servant,  for  whose  negligence,  if  any 
is  shown,  the  defendant  company  can  be  held  liable?  He  had 
general  charge  of  the  entire  length  of  about  150  miles  of  de- 
fendant's road,  and  had  under  his  oontrol  all  the  section- 
XitngB  along  that  line;  and  there  is  nothing  in  the  record 
showing  that  Doyle,  the  general  road-master,  in  any  way  in- 
terfered with  him  in  the  manner  in  which  the  work  of  that 
division  was  being  conducted.  He  in  £act  contrQlli*d  that 
entire  division  absolutely,  so  far  as  employing  and  dischar- 
ging the  men  was  concerned.  The  order  came  from  Doyle 
to  remove  these  poles,  because  they  were  to  be  takeo  to  an- 
other division  or  branch  of  the  same  road.  Doyle  was  not 
present  at  the  time  of  the  injury,  and  the  fair  inference  is, 
that  whatever  power  Doyle  would  have  had,  if  present,  light 
had  like  power,  and  represeiited  the  defendant  company  as 
fully  as  Doyle  would  have  done.  He  did  no  manual  labor 
bimself,  bnt  had  the  full  oversight,  care,  and  manageauent  of 
it  It  is  apparent  that  the  business  of  the  railroad  could  not 
i>e  carried  forward  witiiout  this  division  of  labor  and  responsi- 
bility. It  was  necessary  that  these  heads  of  departments 
and  divisions  should  be  made,  and  power  delegated  to  each 
head.  Undeor  such  circumstances,  and  well-settled  rules  of 
law,  it  must  be  held  that  light  represented  the  company; 
and  for  his  negligence,  while  in  the  line  of  the  duties  so 
assigned  and  delegated  to  him,  the  company  must  be  held 
responsiblo* 
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It  in  evident  that  the  plaintiff  and  the  other  Bection-handa 
there  looked  upon  Light  as  the  responsible  head,  from  whom 
they  received  their  orders^  and  whom  they  were  bound  to 
obey,  or  else  they  would  receive  th^r  ^  red  tiekets,"  or  dis- 
chargee from  their  employment.  Any  other  rule  than  this 
would  enable  the  master  to  escape  all  liability,  by  parceling 
out  his  work  to  different  heads  of  departments  or  divisions^ 
and  retiring  from  any  management  or  control  of  it;  and  the 
more  he  abandoned  it  to  others,  —  the  more  he  neglected  it, 
— the  less  would  he  be  liable.  When  the  master  appoints  a 
middleman  with  such  powers  as  were  delegated  to  Light  in 
this  case,  or  where  the  business  ia  of  such  a  nature  that  it  ia 
necessarily  committed  to  agents,  with  fall  power  to  employ 
and  discharge  those  acting  under  them,  and  with  full  and 
absolute  control  of  the  work,  the  principal  is  liable.  The 
master  is  in  a  position  to  select  such  middlemen  and  agents 
with  care,  and  in  regard  to  their  fitness  for  the  place,  and 
is  responsible  for  their  negligence:  Larnng  t.  New  York  Cent 
R.  R.  Co.,  49  N.  Y.  521;  10  Am.  Rep.  417;  Malone  v.  Hatha- 
way, 64  N.  Y.  9. 

For  the  errors  pointed  out,  the  judgment  below  must  be  set 
aside,  with  costs,  and  a  new  trial  granted. 


MjkCTaa  ASD  Ss&ViUffT — Yics-rRXVOirAL.  — A«  to  whoa  and  nndor  wh«fc 
circnmataQoeo  ono  will  bo  oonsidered  as  a  vice-principal,  and  not  a  feUow- 
Borrant^  toe  Taylor  r  Eeawtvitte  eic  B.  IL  Oo,»  131  Ind.  124;  IS  Am.  St.  Rep. 
872;  and  note;  LouMUe  ete.  iT'y  Co,  t.  Oraham,  124  Ind.  89;  Van  Dmen  t. 
LdelOer,  78  Alieh.  492;  Broum  y.  OUcArM,  80  Mioh.  66;  Missouri  P.  B'y  Oo. 
T.  WiOiams,  75  Tax.  4. 

Mjuttek  AMD  SxaYAirr.  — Who  ABaFaLLaw-axRYAvn,  and  Who  abb  not: 
See  note  to  Fisk  y.  Cmttiul  Pac  B.  R>  Co.^  I  Am.  St.  Bep.  81-^  Taylor 
Y.  BvansmlU  etc  B.B.Co,^  121  Ind.  124;  16  Am  Sk  Rep.  372;  and  note.  A 
road-maater  and  a  ■ectioa-hand  axa  f eUow-iarYantsi  Oabmtom  ste,  E^y  Co.  y. 
8mi(K  76Tez.  611;  IS  Am.  St.  Rep.  78,  and  nota;  BrotM  y.  ITtnMa  ete.  B.  B. 
Co.,  27  Minn.  162;  38  Am.  Ropu  285;  and  to  ia  an  onginoor  aad  a  wetian- 
hand:  Blake  v.  Baaraad  Co.,  70  Me.  60»  35  Am.  Rep.  297. 

LiABiLiTT  OF  MAsraa  loa  IvjvBxn.  Rmwybb  thaouoh  Fbxow-«sr. 
TAinr's  NiauoBwa  — A  maotor  la  noi  Uabla  to  a  lerYant  t<m  mjuiei  re. 
oeiYod  throiii^  Iba  negligenoo  of  a  f eUow-aorYamt  engaged  in  a  oommon 
omploynoat:  Mmm  y.  Mkkiym  a  B'y  G^«  78  Mioh.  51d»  oitod  at  length  hi 
tho  note  to  Adaau  t«  hon  Ciifi  Co,,  18  Am.  St.  Rap.  456  at  aeq.;  vnleaa  the 
maator  negligently  employs  an  incompetent  lerYani^  tiirongh  whooa  negli- 
gence or  inoompeteney  his  fellow-serYant  recelYea  injuries:  JTeos  y.  Detroit 
Copper  etc.  Mills,  66  Mioh.  277;  II  Am.  St  Rep.  492;  MeMaakr  y.  imnols 
C.  B.  B.  Co.^  65  Mis&  264;  7  Am.  St.  Rep.  658;  EmnsalU  etc.  B.  B.Co,y. 
Ovyton,  115  Ind.  450;  7  Am.  St.  Rep.  458,  and  note;  note  to  Petersen  ▼. 
Chicago  eie.  B'y  Co.,  11  Am.  St  Rep.  670. 
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Mastib  Aim  SiBTAiiT— ViOB-PBDrCEPAih  —  liMter  ii  answwable  tovii- 
der-servants  for  the  nagligenoo  of  caperior  aenraats  aeting  within  th«  aeopa 
of  their  employment^  and  who  are  giren  eontrol  and  management  of  a  part 
of  the  work  in  which  their  duty  ie  that  of  •nperintendeoeet  Denver  etc 
B.  B.CO.Y.  DriteoU,  12  OoL  020;  18  Am.  St  Bep.  84S;  Slaier  t.  Chapmam^ 
67  Mieh.  528;  11  Am.  St  Rep.  503,  and  note;  LouUviUe  etc  B.  B.  Co.  ▼. 
Lahr,  86  Tenn.  835;  Tajflor  v.  BvcuisvUle  etc  Ii.  B.  Co.^  121  Ind.  124;  16 
Am.  St  Rep.  372,  and  note;  Miuouri  P.  i?V  Co.  t.  WUUamM,  76  Tex.  4;  16 
Am.  St  Rep.  867.  Bat  a  matter  ie  not  liable  in  anoh  a  caee  nnloM  the 
snperior  aenrant  etande  with  reapeot  to  the  injured  aenrant  ae  the  master'a 
representatiTe:  Wilmm  ▼.  Dmnreath  etc.  Cok,  77  Iowa»  420;  14  Am.  St  Rep^ 
804. 

Mastkr  akd  Sirvamt — MAflna*8  Dorr.  —A  lervant  may  aet upon  the 
presamption  that  the  master  will  not  expose  him  to  any  unnecessary  risk. 
He  mast  know  and  avoid  patent  dangers,  hat  not  latent  ones;  yet  he  may 
be  preclnded  from  reoorering  for  injuries  reoeiTed  from  latent  dangers,  if  he 
actually  knew  of  their  existence  and  their  dangerons  character:  Myham  f. 
LmOmana  JSteetrk  eic  Co.,  41  La.  Ann.  864;  17  Am.  St  Rep.  436.  But 
knowledge  by  a  servant  of  the  unsafe  condition  of  an  appliance  does  not 
defeat  recovery,  if  it  was  not  so  dangerons  as  to  threaten  immediate  injury, 
or  if  he  might  reasonably  be  supposed  to  work  safely  on  it  by  the  nee  of 
care  and  canUon:  Soeder  t.  8L  Lo¥k  ete.  iTy  C».»  100  Mo.  678;  18  Am.  St 
Bep.  724. 
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JiTDomar  bt  DuQUALiriBD  Jvdqi,  Effect  of.  —  A  Judgment  or  decree 
rendered  by  a  judge  who  by  statute  is  disqualified  to  sit  in  the  caee 
because  of  his  relationship  to  one  of  the  parties  is  void,  and  may  be 
collaterally  attacked. 

JuDGMurr  BT  DnQVALiFiXD  JvDGB,  Who  MAT  AiTAOK.  —  A  party 
against  whom  a  judgment  or  decree  has  been  rendered  by  a  Jndge  dis- 
qualified to  sit  in  the  caee  becanse  of  his  relationship  to  one  of  the  parties, 
and  who  has  neither  appeared  nor  consented  to  the  exercise  of  judicial 
functions  by  the  disqualified  judge,  is  not  estopped  from  questioning  its 
validity  in  a  collateral  proceeding.  Be  need  not  contest  its  validity  by 
appealing  from  the  decree. 

ivDOMBNT  BT  D18QUALIFIBD  JmxiB,  Who  MAT  Attaok.— >The  grantee  of 
a  purchaser  under  a  foreclosure  decree  void  by  reason  of  the  disquali- 
fication of  the  judge  on  account  of  his  relationship  to  one  of  the  parties 
to  the  suit  at  the  time  that  the  decree  was  rendered  and  the  deed  signed 
by  such  judge,  but  who  does  not  rely  upon  the  title  thns  acquired,  and 
who  is  also  the  grantee  of  subsequent  purohaeers  at  foreclosure  sales 
of  the  same  property,  is  not  estopped  from  ooUateially  attacking  the 
validity  of  such  decree. 

Ohadvriek  and  Wood^  for  the  appellant 

Atkinson^  Vance^  and  Woleoti^  and  H,  W.  Stevens]  for  the  re- 
spondents. 
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CHAMPLiNy  C.  J.  The  plaintiff  brings  ejeotment.  The 
pariieB  olaim  title  from  a  common  source. 

The  plaintiff  claims  title  to  an  undivided  one  eighth  of  cer- 
tain premises  through  a  deed  executed  on  a  foreclosure  of  a 
mortgage  upon  the  premises  in  question,  pursuant  to  a  decree 
of  the  circuit  court  for  the  county  of  St  Clair,  in  chancery. 
In  this  suit  for  foreclosure,  the  complainants  were  Rebecca 
Horton,  Carlos  D.  Horton,  and  Etta  M.  Beard;  and  John 
Hibbard,  William  B.  Hibbard,  and  others  were  defendants. 
The  bill  was  taken  as  confessed  against  the  Hibbards  for 
want  of  appearance.  The  circuit  court  was  presided  over  and 
the  final  decree  signed  by  Hon.  Edward  W.  Harris,  circuit 
judge. 

The  claim  is  now  made  that  the  decree  is  void  on  ac- 
count of  the  relationship  of  the  circuit  judge  to  the  complain* 
ants  in  the  cause,  which  was  as  follows:  The  wife  of  Judge 
Harris  was,  at  the  time  the  decree  was  signed,  a  niece  of  Re- 
becca Horton.  Said  Rebecca  Horton  and  the  father  of  Judge 
Harris's  wife  were  sister  and  brother.  The  judge  was  cousin 
by  marriage  of  said  Carlos  D.  Horton  and  Etta  M.  Beard,  who 
were  children  of  Rebecca  Horton.  Such  relationship  was 
known  to  said  parties  at  the  time  of  rendition  of  the  decree. 

Howell's  Statutes,  section  7245,  enacts:  *'  No  judge  of  any 
court  can  sit  as  such  in  any  cause  in  which  he  is  a  party,  or 
in  which  he  is  interested,  or  in  which  he  would  be  excluded 
from  being  a  juror  by  reason  of  consanguinity  or  affinity  to 
either  of  the  parties." 

This  statute,  mandatory  in  its  terms,  voices  the  universal 
sentiment  of  mankind  excluding  judges  from  sitting  in  cases 
where  they  are  parties  or  are  interested.  It  extends  and  ap- 
plies the  prohibition  of  the  common  law  relative  to  jurors  sit- 
ting in  cases  of  kinship  or  affinity  by  marriage  to  judges,  and 
disqualifies  them  within  the  prohibited  degrees,  which,  at 
the  common  law,  have  been  held  to  extend  to  the  ninth.  It 
will  not  be  necessary,  under  the  record  in  this  case,  to  discuss 
the  exceptions  which  some  courts  hold  to  exist  from  necessity. 
The  circuit  judge  was  a  nephew  by  marriage  of  one  of  the 
complainants,  and  a  cousin  of  the  other  two,  and  was  dis- 
qualified from  sitting  in  the  cause,  or  signing  a  decree 
therein. 

The  next  question  is,  whether  the  decree  is  void  or  merely 
voidable.  No  judge  can  sit  in  his  own  cause.  Should  he  do 
so,  a  decree  rendered  by  him   in  his  own  favor  would  be 
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titterly  void.  If  he  cannot  sit,  his  seat,  in  a  judreial  -sense,  is 
yacant,  and  his  acts  are  without  jndicial  sanction.  The  inhi- 
bition of  the  statute  is  the  same  where  he  is  rehited  to  a  party 
to  a  cause,  and  the  result  is  the  same.  The  authorities  are 
numerous  and  nearly  uniform  which  hold  that  a  judgment  or 
decree  rendered  by  a  judge  contrary  to  a  statute  like  outb  is 
Toid,  and  may  be  attacked  collaterally:  Foot  v.  Morgan^  1 
Hill,  654;  Oakley  v.  Aapinwatt,  8  N.  Y.  547;  Estate  of  fFWte, 
87  Cal.  192;  ChamberB  v.  Hodges,  23  Tex.  104;  Fechheivter  v. 
Washington,  77  Ind.  866;  Hall  v.  Thayer,  105  Mass.  219;  7 
Am.  Rep.  518;  In  re  Ryers,  72  N.  Y.  1;  28  Am.  "Rep.  88;  In 
re  Dodge  etc.  Mfg.  Co.,  77  N.  Y.  101;  38  Am.  Rep.  679;  Penin- 
fular  Ky  Co.  y.  Howard,  20  Mich.  25;  Stockwell  v.  Townghip 
Board,  22  Mich.  849;  Shannon  v.  Smith,  81  Mich.  452;  West 
V.  Wheeler,  49  Mich.  505. 

Nothing  can  be  claimed  by  way  of  estoppel  where  the  party 
against  whom  the  judgment  has  been  rendered  or  decree  pro- 
nounced has  neither  appeared  nor  consented  to  the  exercise  of 
judicial  functions  by  the  disqualtfied  judge. 

Neither  was  the  decree  validated  by  the  incidental  mention 
df  the  Tights  of  the  parties  to  the  mortgage  foreclosed  in  the 
case  of  Pool  v.  Horton,  45  Mich.  404.  It  is  true  that  the 
opinion  states  the  feet  of  the  foreclosure  of  the  mortgage  by 
Rebecca  Horton,  Carlos  D.  Horton,  and  Etta  M.  Beard,  but 
the  yaMity  of  that  fbredosure  wasnotin  issue,  and  the  priority 
of  (heir  rights  was  not  made  to  depend  upon  the  foreclosure, 
but  upon  the  date  of  their  mortgage,  and  their  equitable  rights 
under  it. 

It  appears  from  the  findings  of  fact  that  a  sale  was  -made 
under  the  foreclosure  decree  questioned  here,  on  July  21, 
1879,  and  the  premises,  being  an  undivided  one-fourth  part, 
were  bid  in  by  the  complainants,  Bebeoca  Horton  and  Btta  M. 
Beard,  and  conveyed  to  them  jointly  by  commissioner's  4eed; 
and  it  further  appears  that  defendant  Howard  became  a 
purchaser  at  foreclosure  sales  of  two  other  mortgages, 
overing  the  property  in  dispute,  but  both  of  which  were 
subject  to  the  mortgage  under  which  the  plaintiff  claims. 
He  also  purchased  of  the  First  National  Bank  its  claim 
acquired  through  a  foreclosure  sale  upon  a  mortgage  which 
was  also  subsequent  and  subject  to  the  mortgage  under 
which  plaintiff  claims.  The  defendant  made  his  firtft  pur- 
chase under  the  sale  upon  the  Pool  mortgage  on  May  18, 1881, 
and  before  making  the  other  purchases;  and  on  Ocftober  4^ 
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1881,  1m  porolmwd  from  Btta  M.  Beard  an  undiTeded  on« 
eigbtk  of  tbe  pfemieee  in  qnestioB.  The  wij  okdm  that  iHba 
M.  Bemrd  bad  to  the  premieeB  was  tftiat  'arinng  imt  fif  the 
mortgage  before  epoken  of,  and  tiie  proeeedtngB  to  fovedoee  it, 
and  m-wfatoh  thedeone  of  foreoloeoTe  is  attacked. 

it  IB  dlaimed  by  the  plaintiff's  connsel  that  by  purcharan^ 
the  interest  conveyed  to  Etta  M.  Beard  by  tbe  oommmioner'e 
deed  of  'date  J^ily  21,  1879,  tbe  defendant  has  assented  to  its 
Talklity,  and  cannot  now  foe  heaird  to  question  its  binding 
force.  But  it  does  not  appear  that  be  has  ever  asserted  any 
rights  under  this  ptirohase,  relying  upon  the  validity  of  the 
deed  from  Etta  M.  Beard.  On  the  contrary,  he  does  not  appear 
to  have  considered  it  of  any  efficacy,  for,  after  such  parohase, 
the  record  shows  that  he  purchased  from  tbe  bank  and 
from  Smith  these  same  premises  obtained  by  them  upon 
foreclosure  of  subsequent  mortgages,  and  which  he  need 
not  hffve  done  if  tbe  decree  under  which  Etta  M.  Beard 
ebtained  ber  deed  was  valid.  I  do  not  tfaink,  in  view  of  all 
the  facts,  that  tbis  purchase  from  Etta  M.  Beaird,  and 
receiving  a  deed  from  her,  estops  bim  from  questioning  the 
validity  of  tbe  decree. 

Tho  defendant  entered  into  possession  of  tbe  land  in 
controversy  In  1879,  under  an  agreement  with  the  bank, 
which  beld  a  deed  given  on  foreclosure,  dated  June  14, 1879« 
and  has  continued  in  possession  since,  and  his  possession  and 
claim  of  title  has  been  open  and  hostile  to  the  claim  of 
plaintiff  ever  since;  so  that  it  cannot  be  said  that  he  is 
chargeable  with  delay  in  asserting  the  invalidity  of  the 
plaintiff's  claim.  If  any  laches  is  imputable,  it  is  to  tbe 
plaintiff,  rather  than  the  defendants. 

It  is  furthermore  urged  that  the  remedy  of  the  defendants 
was  by  appeal,  and  to  have  raised  and  contested  the  question 
of  tbe  validity  of  the  decree  in  the  appellate  court.  But 
the  decree  in  the  court  below  was  taken  upon  the  matter  of  the 
bill  as  confessed  for  want  of  an  appearance.  The  defendants 
could  not  be  presumed  to  know  that  a  decree  could  be  entered 
against  them  by  a  judge  disqualified  on  the  ground  of  kinship 
or  affinity.  And  as  the  record  does  not  disclose  the  fact,  it  is 
not  quite  clear  how  the  question  could  be  raised  upon  the 
record  upon  appeal. 

But  the  objection  reaches  further  than  tbe  mere  rights  of 
parties  to  the  suit.  It  involves  the  administration  of  justice 
before  unprejudiced  and  impartial  tribunals  whose  judicial 
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acts  the  public  are  intereeted  in  placing  above  the  plane  of 
eriticiBm  or  reproach.  If  a  decree  of  an  inferior  court  may 
be  sustained  because  an  appeal  will  lie,  what  shall  be  done 
when  a  decree  of  a  court  of  last  resort  is  passed  and  entered 
by  judges  interested  or  related  to  the  parties?  It  cannot  be 
corrected  by  appeal.  The  statute  applies  to  all  judges  and 
to  all  courts,  and  renders  their  acts  coram  nonjudice. 

In  Penimular  Ry  Co.  v.  Howard^  20  Mich.  25,  it  was  said: 
*'  It  is  not  a  matter  of  discretion  with  the  judge  or  other  per- 
son acting  in  a  judicial  capacity,  nor  is  it  left  to  his  own  sense 
of  propriety  or  decency;  but  the  principle  forbids  him  to  act 
in  such  capacity  at  all  when  he  is  thus  interested,  or  when  he 
may  possibly  be  subjected  to  the  temptation.  His  powers  are 
absolutely  subject  to  this  limitation.'' 

And  in  StochweU  v.  TowMhip  Boards  22  Mich.  860,  it  was 
said:  ''The  immediate  rights  of  the  litigants  are  not  the  only 
objects  of  the  rule.  A  sound  public  policy,  which  is  inter- 
ested in  preserving  every  tribunal  appointed  by  law  from 
diacrediti  imperiously  demands  its  observance." 

The  judgment  of  Uie  drouit  court  must  be  affirmed. 

JUDQICBMT  BT  DnQVAUnXD  JVDGS.  — A«  to  tilt  ▼ftUdity  md  affBOt  of  ft 
JadgniMit  rtnderad  by  ft  diaqnalifiad  Jnclgt^  tM  ftztaadod  note  to  IfoMt  ▼• 
JWteji,  S4  Am.  Deo.  laS-lSa  In  #Wwr<  t.  Avf^  19  Hot.  S6S^  it  io  dooidod 
tkfti  tho  toli  of  ft  diiqwliflod  Jadfo  iBTolTing  JttdioiAl  dMoratioB  ftM  void. 


OASES 


SUPBEME   COURT 


MINNESOTA. 


MOBIABTT  V.   ASHWOBTH. 
ftf  iCnnnMTA,  i.) 

BT  MOBTCIAiOIMt  ni  POWMBIMI  9V  RbAL   BctaTB  WILL  VOV  U  ■»• 

jcnwD^wiiliiw  tilt  trflilioomphiiiftdoC  are  «iwhM  nay  gander  tilt  atoM 
kMBflflkat  for  Hit  laliiftMtioii  of  tlie  deVt^  «r  of  douMal  mffioieiiej. 
The  mortgagM  ia.  liowarer,  entiUad  to  hmw  tha  mortgagad  property 
iMM^atTad  aa  aeJBdimt  aaoarity  for  tha  paymant  of  hia  dabl^  and  il  ia 
anongii  that  ita  valna  may  be  baraly  aqnal  to  tha  dabl 


LuuHonoN.    The  opinion  states  the  case. 
(hear  Taylor^  for  the  appellant. 
ReynoUti  and  Stewarit  for  the  respondent 

Dickinson,  J,  This  is  an  action  to  restrain  the  defendant 
from  qnanying  and  disposing  of  granite  rock  from  land  mort- 
gaged by  the  defendant  to  the  plaintiff,  in  April,  1887|  to  se- 
cure a  debt  of  one  thousand  dollars,  to  become  due  two  years 
after  that  time.  The  land  is  of  the  area  of  four  acres.  Its 
principal  value  is  in  the  granite  quarry  thereon.  The  removal 
of  this  material  depreciates  the  value  of  the  land  to  the  extent 
of  such  removal;  but  the  quarrying  by  the  defendant  has  not 
been  carried  on  to  such  an  extent  as  to  so  far  impair  the  value 
of  the  land  as  to  render  it  insufiBcient  security  for  the  plain- 
tiff's  debt,  nor  has  he  threatened  to  do  so.  The  court,  finding 
the  facts  to  be  substantially  as  above  stated,  considered  that 
the  plaintiff  was  not  entitled  to  an  injunction.  On  this  appeal 
we  are  only  to  consider  whether,  upon  the  fiEtcts  found,  the 
legal  conclusion  of  the  court  was  right 

While  some  authority  may  be  found  in  support  of  the  claim 


204  MoBiABTY  V.  AsHwoRTH.  [Minn. 

of  the  appellant  that  a  mortgagee  is  entitled  to  an  injunction 
restraining  any  acts  of  waste  by  a  mortgagor  in  possession 
which  may  diminish  the  value  of  the  mortgaged  property,  yet 
the  great  weight  of  authority,  both  in  England  and  in  thib 
country,  is  to  the  effect  that  equity  will  not  interfere  in  such 
cases  unless  the  acts  complained  of  are  such  as  may  render 
the  security  insufficient  for  the  satisfaction  of  the  debt,  or  of 
doubtful  sufficiency:  King  v.  Smithy  2  Hare,  239;  Humphreys 
V.  Harriionj  1  Jacob  &  W.  581;  Rippeaky  v.  Spcnar^  5  Madd. 
422;  Harper  v.  Aplin,  54  L.  T.,  N.  S.,  383;  Coker  v.  Whidock, 
54  Ala.  180;  Scoii  v.  Wharton,  2  Hen.  &  M.  25;  Buckout  v. 
Swift,  27  Cal.  433;  87  Ahl  Dec.  90;  Vanderslice  v.  Knapp,  20 
Kan.  647;  Harris  v.  Bannon^  78  Ky.  568;  Van  Wyckv.  Alliger, 
6  Barb.  507,  511;  Snell's  Equity,  304;  1  Watson's  Comp. 
Eq.  746;  2  Story's  Eq.  Jur.,  sec.  915;  High  on  Injunctions, 
2d  ed.,  sees.  693,  694;  Bispham's  Equity,  4th  ed.,  sec.  433;  1 
Jones  on  Mortgages,  4th  ed.,  sec.  684;  1  Lead.  Cas.  Eq.,  4ih 
Am.  ed.,  992,  1021;  Kerr  on  Injunctions,  2d  Am.  ed^  84.  In 
numerous  other  casea  we  find  that  the  courts,  in  stating  the 
grounds  upon  which  equity  will  interfere,  seem  to  regard  it  as 
a  necessary  condition  that  the  sufficiency  of  the  security  be 
threatened:  See  Cooper  v.  Davis,  15  Conn.  556;  Gray  v.  Bald- 
win,  8  Blackf.  164;  Hastings  v.  Perry,  20  Vt.  272;  Fairbank  v. 
Cudworth,  33  Wis.  858.  From  the  proiwsition  which  we  have 
stated  as  an  established  principle  of  equity,  it  is  not  to  be 
understood  that  equity  will  not  interfere  unless  the  acts  threat- 
ened are  such  as  may  reduce  the  vahie  of  the  mortgaged 
property  below  the  amount  of  the  debt.  On  the  contrary,  as 
was  considered  in  King  t.  Smith,  2  Hare,  239,  we  think  that 
the  mortgagee  is  entitled  to  be  protected  from  acts  of  waste 
which  would  so  far  impair  the  Talue  of  the  property  as  to 
render  the  security  of  doubtful  sufficiency.  He  is  entitled  to 
have  the  mortgaged  property  preserved  as  sufficient  security 
for  the  payment  of  his  debt,  and  it  is  not  enough  that  its  value 
may  be  barely  equal  to  the  debt.  That  would  not  ordinarily 
be  deemed  sufficient  as  security  to  one  whose  purpose  is  to 
secure  payment,  and  not  to  become  a  purchaser  of  the  prop- 
erty at  its  market  value.  .  And  not  only  must  it  be  considered 
that  the  mortgage  is  held  to  secure  payment  of  the  debt,  and 
not  for  the  purpose  of  converting  the  mortgagee  into  a  pur- 
chaser, but  that  if  the  debt  is  not  yet  mature  it  is  to  be  con- 
sidered whether,  during  the  time  which  may  elapse  before 
maturity,  the  present  value  of  the  property  maj  not  become 
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depreciated  from  CAQses  not  now  known.    It  does  not  appear 
that  the  court  in  this  case  failed  to  regard  these  oonsiderar 
tions. 
Judgment  affirmed. 

Waste  bt  Mobtqagor  ik  Possbssion  —  iHjnNonoif .  —  A  vendue  in  pos- 
session, nnder  an  executory  contract  for  the  sale  of  land  in  which  the  vendor 
retains  title,  may  be  enjoined  from  committing  waste,  when  the  vendor 
shows  tbat  he  has  no  seeority  bnt  the  Und,  and  that  its  value  is  thereby 
impaired;  Moae$  v.  John$on,  88  Ala.  617;  16  Am.  St  Rep.  58;  and  a  veniWs 
position,  when  he  has  not  conveyed  title  to  the  land  sold,  is  similar  to  that 
of  a  mortgagee:  Salmon  ▼.  Hqfman,  2  Gal.  138;  66  Am.  Dec  322^  and  note. 
Oomparv  Venter  t.  BeU,  46  N.  J.  £q.  266;  past,  p.  000,  and  nota. 
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(4S  MlVHnOTA,  u.] 

IffuTirAUTT  OT  Oblioatior  Essbntial  to  BiNDiii'Q  Co2iTBAcr.  —  An  Instm* 
ment  signed  by  an  owner  of  real  estate  and  given  to  a  real  estate  broker, 
declaring  that  in  consideration  of  the  latter's  agreeing  to  act  as  agent  for 
tlie  sale  of  certain  land  the  former  thereby  gave  to  the  latter  the  ezoln- 
mve  right  for  three  months  to  sell  the  same  and  promised  to  pay  a  stated 
commission  for  making  a  sale,  is  not  a  contract,  because  there  is  no  ma* 
taality  of  obligation,  nor  any  other  consideration  for  the  agreement  of 
the  party  who  signed  it,  and  so  long  as  it  remained  a  mere  present  au- 
thorisation to  sell,  without  contract  obligations  having  been  fixed,  it  was 
tevocable  by  the  party  who  signed  it  at  any  time  before  a  sale  was 
effected.  The  mere  receiving  of  this  instrument  by  the  party  to  whom 
it  was  given  did  not  import  an  agreement  on  his  part  to  so  act  as  agent, 
nor  did  the  fact  that  he  tried  for  a  month  to  sell  the  land  fix  that  obliga- 
tion upon  him;  for  such  acts  on  his  part  are  referablo  to  the  naked  present 
power  to  lell,  and  proof  of  these  facts  ii  not  sufficient  to  sustain  an  aver- 
mont  of  a  contract  entered  inta 

Action  to  recover  thirteen  thousand  dollars  damages  for 
breach  of  the  alleged  contract  set  forth  in  the  opinion.  The 
complaint  alleged  that  immediately  after  the  date  of  the  con* 
tract  the  land  described  in  it  rapidly  increased  in  value,  and 
that  within  the  period  of  three  months  designated  in  the  con- 
tract the  plaintiff  could  and  would  have  sold  it  for  thirty 
thousand  dollars  had  not  the  defendant  broken  the  contract 
by  conveying  the  land  to  another.  A  verdict  was  directed 
for  the  defendant,  a  new  trial  was  refused,  and  the  plaintiff 
appealed.    Other  £act8  are  stated  in  the  opinion. 

John  W.  Willis  and  Charles  A.  Willard,  for  the  appellant 

Kueffner  and  Faunileroyj  for  the  respondent 
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DiCKiNBaEf,  J.  This  action  .1b  for  the  recovery  of  damagee 
for  breach  of  contract  The  rulings  of  the  court  below,  upon 
the  trial,  were  based  upon  its  conclusion  that  ho  contract  was 
shown  to  have  been  entered  into  between  these  parties.  We 
are  called  upon  to  review  the  case  upon  this  point '  The 
plaintiff  was  engaged  in  business  as  a  real  estate  broker*  On 
the  11th  of  December,  1886,  he  procured  the  defendant  to  exe* 
cute  the  following  iustruinent,  which  was  mostly  in  printed 
form:  — 

"St.  Paul,  Dec.  11,  1886. 

**  In  consideration  of  L.  T.  Stensgaard  agreeing  to  act  as 
agent  for  the  sale  of  the  property  hereinafter  mentioned,  I 
have  hereby  given  to  said  L.  T.  Stensgaard  the  exclusive  sale, 
for  three  months  from  date,  the  following  property,  to  wit 
[here  follows  a  description  of  the  property,  the  terms  of  sale, 
and  some  other  provisions  not  necessary  to  be  stated].  I 
further  agree  to  pay  said  L.  T.  Stensgaard  a  commission  of 
two  and  one  half  per  cent  on  the  first  two  thousand  dollars, 
and  two  and  one  half  per  cent  on  the  balance  of  the  purchase 
price,  for  his  services  rendered  in  selling  of  the  above-men- 
tioned property,  whether  the  title  is  accepted  or  not,  and  also 
whatever  he  may  get  or  obtain  for  the  sale  of  said  property 
above  seventeen  thousand  dollars  for  such  property,  if  the 
property  is  sold.  John  Smith." 

The  evidence  showed  that  the  plaintiff  immediately  took 
steps  to  effect  a  sale  of  the  land,  posted  notices  upon  it,  pub- 
lished advertisements  in  newspapers,  and  individually  solicited 
purchasers.  About  a  month  subsequent  to  the  execution  by 
the  defendant  of  the  above  instrument,  he  himself  sold  the 
property.  This  constitutes  the  alleged  breach  of  contract  for 
which  a  recovery  of  damages  is  sought 

The  court  was  justified  in  its  conclusion  that  no  contract 
was  shown  to  have  been  entered  into,  and  hence  that  no  cause 
of  action  was  established.  The  writing  signed  by  the  defend- 
ant  did  not  of  itself  constitute  a  contract  between  these  par- 
ties. In  terms  indicating  that  the  instrument  was  intended 
to  be  at  once  operative,  it  conferred  present  authority  on  the 
plaintiff  to  sell  the  land,  and  included  the  promise  of  the 
defendant  that  if  the  plaintiff  should  sell  the  land,  he  should 
receive  the  stated  compensation.  This  alone  was  no  contract; 
for  there  was  no  mutuality  of  obligation,  nor  any  other  con- 
sideration for  the  agreement  of  the  defendant.  The  plaintiff 
did  not  by  this  instrument  obligate  himself  to  do  anything^ 
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and  therefore  the  other  party  was  not  bound:  BaUey  v.  Au9- 
Inan,  19  Minn.  465,  635;  Tarbox  t.  Gotzian^  20  Minn.  122, 
189.  If,  acting  under  the  anthority  thus  oonferred,  the 
plaintiff  had,  before  its  revocation,  sold  the  land,  ench  per- 
fiffmanoe  would  have  completed  a  contract,  and  the  plaintiff 
would  have  earned  the  compenBation  promised  by  the  defend* 
ant  for  such  performance:  Andreas  ▼•  Hokombe^  22  Minn.  889; 
EUaiDorih  T.  Southern  Mifin.  Ry  Eziemion  Co.^  81  Minn.  543. 
But  80  long  as  this  remained  a  mere  present  authorisation  to 
sell,  without  contract  obligations  having  been  fixed,  it  was 
revocable  by  the  defendant  The  instrument  does,  it  is  true, 
commence  with  the  words:  ^In  consideration  of  L.  T.  Stens*  * 
gaard  agreeing  to  act  as  agent  for  the  sale  of  the  property,** 
etc.;  but  no  such  agreement  on  the  part  of  the  plaintiff  was 
shown  on  the  trial  to  have  been  actually  made,  although  it 
was  incumbent  upon  him  to  establish  the  existence  of  a  con* 
tract  as  the  basis  of  his  action.  This  instrument  does  not 
contain  an  agreement  on  the  part  of  the  plaintiff,  for  he  is  no 
party  to  its  execution.  It  expresses  no  promise  or  agreement, 
except  that  of  the  defendant  It  may  be  added  that  the  lan- 
guage of  the  ^  consideration  "  clause  is  not  such  as  naturally 
expresses  the  fSttot  of  an  agreement  having  been  already  made 
on  the  part  of  the  plaintiff.  Of  course,  no  consideration  was 
necessary  to  support  the  present,  but  revocable,  authorisation 
to  selLll  It  is  difficult  to  give  any  practical  effect  to  this 
dause  in  the  construction  of  the  instrument  It  seems  prob- 
able, in  the  absence  of  proof  of  such  an  agreement,  that  this 
clause  had  no  reference  to  any  actual  agreement  between  these 
parties,  but  was  a  part  of  the  printed  matter  which  the  plain- 
tiff had  prepared  for  use  in  his  business,  with  the  intention  of 
making  it  effectual  by  his  own  signature.  If  he  had  appended 
to  this  instrument  his  agreement  to  accept  the  agency,  or  even 
if  he  had  signed  this  instrument,  this  clause  would  have  had 
an  obvious  meaning. 

This  instrument,  executed  only  by  the  defendant,  was 
effectual,  as  we  have  said,  as  a  present,  but  revocable,  grant 
of  authority  to  selL  It  involved,  moreover,  an  offer  on  the 
part  of  the  defendant  to  contract  with  ihe  plaintiff  that  the 
latter  should  have,  for  the  period  of  three  months,  the  exclu- 
sive right  to  sell  the  land.  This  action  is  based  upon  tho 
theory  that  such  a  contract  was  entered  into;  but  to  consti* 
tute  such  a  contract,  it  was  necessary  that  the  plaintiff  should 
in  some  way  signify  his  acceptance  of  the  offer,  so  as  to  place 
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himeelf  under  the  reeipiooal  ebligfitimi  ta  «x«it  Uniidf  du* 
isg  the  wholft  period  named  to  effect,  a  mleu.  No  axprewi 
aip^eemeiut.  i^aa  ehowa.  The  nuire  oteeivlDC'  and  retaiatng  this 
inatrimieiit  did  not  import  an  agMwient  thiie  to.  aot  far  ti» 
period  named,  &B  the  reaaon  thai  vhetiier  the  plainAiff  ebould 
be  wiUing  to  take  upon  hiBaeelf  thai  oUi^^lioa  or  not,  her 
might  accept  and  act  upon  the  re^ocahle  authority  tei  Ball  es- 
preeeed  in  the  writing;  and  if  bei  should  eucceed  in  effecting 
a  Bale  befcdre  the  power  should  he  revoked,  he  would  earn  the 
ooramission  Bpecified^  In  other  worde,  the  inetnunent  wae 
preeently  effectual  and  of  advaataga  to  him,  whether  he  cfaoae- 
to  plaee  himself  under  contract  obligations*  or  net 

For  the  same  reason  the  fact  that  for  a  day  or  a  month  he 
availed  himself  of  tl)e  right  to  seU  eou£erred  bj  the  defendant, 
by  attempting  to  make  a  sale,  doee  not  justify  the  inlsrence, 
in  an  aetion  where  the  burden  is  en  the  plaintiff  to  prove  a 
contract,  that  he  had  accepted  the  o&r  of  the  defendant  to 
conclude  a  contract  covering  the  period  o£  three  months,  so 
that  he  could  not  have  discontinued  his  effiurta  without  lender*^ 
ing  himBelf  liable  in  damages;  In  hrief^  iA  was  in  the  powev 
of  the  plaintiff  either  to  convert  the  defendant's  offer  and  au- 
thorization into  a  complete  contract,  or  to  act  upon  it  as  snaked 
revocable  power,  or  to  do  nothing  at  all.  He^  appeans  to  have 
simply  availed  himself,  for  about  a  mooth^  of  the  naked  pree* 
eat  right  to  sell  if  he  could  do*  so^.  He  oannot  now  complain 
that  the  land'-owner  then  revoked  the  anthority,  wihich  was 
still  unexecuted.  It  may  he  added  that  there  was  neatbemiA 
at  the  trial  to  show  that  the  plaintiff  notified  the  defendant 
that  he  was  endeavoring  toseU.  the  land;  and  there  ia but  little^ 
if  any,  ground  &r  an  in&renoe  foom  the  evidence  tha4  the  def 
fendant  in  fact  knew  it- 

The  case  is  distingulahablB  from  those  where,  muki!  a  uni^ 
lataral  promise,  there  haa  been  a  performance  by  the  other 
party,  of  services,  or  other  thing  to  be  don%  tot  which,  by  the 
terms  of  the  promise,  oompensatien  was  to  be  made.  Such 
was  the  case  of  (Seward  v.  Waters^  98  Massw  5%,  mlied  upon 
by  the  appellant  as  being  strictly  analogooa  to  this  eaae.  in 
the  case  before  ua,  compeneatioa  was.  to  be  paid  only  in  case 
of  a  sale  of  the  land  by  the  plaintiff..i  He  can  recover  nethitig 
for  what  he  did,  unless  there  was^  complete  contract;  in 
which  caae,  of  coarse,  he  might  have  reoovered  danageft  fat 
its  breach. 

Order  afBrmed. 


U 
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CosTStACTS — MuTUAXiiTT.—  Ai  to  the  reqaisite  mnkMlity  of  eontntoCs,  «e« 
Bote  to  Benedki  v.  Lynch,  7  Am.  Dec  492-494;  Bno  ▼.  Woodworth,  4  K.  Y. 
241^  53  Am.  Deo.  870^  and  note.  There  most  be  a  mntiial  agreement  of  the 
parties,  to  oonetitaie  a  Tafid  and  binding  oontraofe:  PMbmrg  e<&  Oou  v.  Shrk, 
42  Ia.  Ann.  WJ. 

GoKisjhar^AocBrTAiiaL^  In  order  to  make  anoffirbmdiQgaaacontnw^ 

it  mnat  bo  accepted  by  the  other  party,  thereby  making  a  moiual  agreementt 
Wardea^.  WOUams,  02  Mich.  60. 


Hall  v.  Pillsburt. 

t43JfUlNIUIOTA,  Sa.] 

OOiaciNOLiD  Gbaih  m  Warkhouss,  TrrLi to,  in Dspositor.  —The deli^eiy 

of  grain  for  storage  in  a  warehouse  is  a  bailment,  vnder  the  Miuaesota 
■tatate,  and  the  title  thereto  remains  in  the  depositor,  who  is  deemed 
to  bo  the  owner  of  grain  in  the  warehouse  to  the  amonnt  of  hit  deposit^ 
atthoagh  the  identieal  grain  that  he  dopoeited  may  bare  been  imaovoil, 
and  other  grain  of  like  kind  and  quality  eobstitttted  in  its  stead. 

HoLDKRB  or  Graik-bkckifts,  Tsnantb  in  Common.  — This  hoi«leia  of  receipts 
for  grain  of  the  same  kind  and  quality  deposited  in  a  warehouse  ant 
tenaate  in  eommoo  of  Iftie  mass  of  grain  of  tfiat  kind  and  qnality  in  th«- 
warohoBse,  the  intBrast  of  eadi  being  limited  to  the  amoiuit  called  hm 
by  his  reoeipl;  and  where  the  wamboosoMum  p«ts  km  own  frain  in  tbi 
warehoaae,  he  becomes  a  tenant  in  common  with  the  other  depositors,  hb 
interest  in  the  mass  being  limited  to  the  excess  above  what  is  necessary 
to  meet  his  outstanding  receipts. 

Bajm  •»  OmAor  «r  WAnasomuiAN,  WR«r  Cmvyttfesroir.  •-<^If  a  warebonse- 
mmi  oeUt  as  bis  owai,  gndn  beyosd  the  aneant  of  the  ozceatidiovo  tbsl 
nsoassary  to  meet  bis  ontatanding  receipts,  witbout  express  ooosent  of 
the  depositors  in  his  warehouse,  his  sale  passes  no  title,  and  the  owners 
miKf  fbllow  the  grain  into  the  hands  of  the  purchaser,  and  recover  of  him 


CosviBSioif.    The  opinion  Btates  the  case. 
Ralph  WkiUuif  &r  the  appellatiti. 
S.  8.  LewiMy  for  the  respondenl 

GiLFiLLAKy  C.  J*  Appeal  from  an  order  OTerraliog  a  de- 
murrer to  the  oomidaiiik  Fr4»Qi  tiie  complaint  it  appears,  in 
Lriel^  that  the  firm  of  O.  W.  Shle  &  Co.  operated  and  oon* 
ducted,  for  the  storage  of  grain,  a  grain  warehouee  at  Stewart, 
in  this  state.  Fifteen  different  owners  of  graio,  plaintiff  being 
one  of  them,  deposited  at  different  times  with  said  Ehle  A  Co., 
in  said  warehouse,  for  storage^  dilferent  quantities  of  wheat, 
the  aggregate  amount  so  deposited  being  2,6472  bushels,  and 
upon  each  of  such  deposits  each  depoeitor  received  from  Ehle 
&  Ca  the  usual  warehouse  or  elevator  receipt  for  the  amount 
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00  deposited,  witb,  however,  ibis  daaee  (unnsnal,  we  tbink), 
that  if,  for  any  reason,  it  should  become  necessary  to  remove 
sach  grain,  Ehle  A  Co.  reserved  the  right  to  deliver  the  grain 
from  any  other  warehouse  operated  by  them,  etc.  As  the 
mere  desire  on  the  part  of  Ehle  A  Co.  to  sell  the  grain  so  de- 
posited could  not  be  regarded  as  a  reason  for  removal  under 
this  clause,  and  no  reason  of  necessity  for  its  removal  appears, 
we  need  not  further  consider  that  clause.  None  of  the  receipts 
so  issued  were  redeemed.  Ehle  A  Co.,  without  the  knowledge 
or  consent  of  the  receipt-holders,  sold  and  shipped  to  defend* 
ants,  and  they  converted  to  their  own  use,  so  much  of  the 
wheat  so  deposited  that  there  was  left  in  the  warehouse,  to 
meet  the  outstanding  receipts,  amounting  to  2,6472,  only  1,144 
bushels.  This  latter  quantity  was  then  distributed  pro  rata 
to  the  outstanding  receipts.  All  the  receipts  other  than  those 
received  by  him  have  been  sold  to  plaintiff,  and  be  brings 
the  action  to  recover  for  a  conversion  of  the  wheat  so  sold  and 
shipped  to  defendants. 

It  being  a  general  rule  of  law  that  a  purchaser  of  personal 
property  gets,  ordinarily,  no  better  title  than  his  vendor  has, 
it  will  be  necessary  to  consider  what  was  the  right  or  title  of 
Ehle  A  Co.  in  or  to  the  wheat;  that  is,  to  consider  what  are  the 
rights,  in  respect  to  grain  stored  in  a  general  grain  warehouse, 
of  the  depositor  and  depositee.  This  must  be  determined  by 
the  statute  regulating  such  warehouses  and  deposits,  which  is 
found  in  the  General  Statutes  of  1878,  chapter'  124,  sections  13 
to  20,  inclusive.  In  several  cases  we  have  considered  some  of 
the  features  of  that  statute,  but  although  in  Leuthold  v.  Fair- 
child^  35  Minn.  99,  we  assumed,  rather  than  fully  determined, 
that  a  warehouseman  who,  without  the  consent  of  the  deposi- 
tors, disposes  of  so  much  of  the  grain  deposited  with  him  that 
there  is  not  enough  left  in  the  warehouse  to  meet  his  receipts 
outstanding  is  liable  to  the  holders  of  the  receipts  as  for  a  con- 
version of  their  property,  the  question  of  the  respective  rights 
and  relations  of  the  depositor  and  depositee  in  such  cases,  and 
of  the  rights  of  a  purchaser  from  the  depositee,  has  never  before 
been  squarely  brought  before  us. 

The  statute  was  passed  for  the  better  protection  of  deposi- 
tors in  such  general  grain  warehouses.  The  evils  to  be  cured 
were  those  which  were  supposed  to  fellow  the  prior  rule  of 
law, — the  rule  of  the  common  law.  That  rule  wn.*^,  that 
where  a  deposit  was  made  of  grain  or  other  like  property,  with 
the  expectation  that  it  would  be  commingled  in  a  common 
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mass  of  Bimilar  kind,  tfepoeited  by  different  persons,  so  tbat  its 
identity  would  necessarily  be  lost,  and  the  undertaking  of  the 
depositee  was  not  to  redeliver  the  identical  property  deposited, 
but  to  deliver,  in  lieu  thereof,  an  equal  amount  of  the  same 
kind  of  property,  the  title  to  the  property  deposited  passed  to 
the  depositee.  The  deposit  had  the  effect  of  a  sale.  The  stat- 
ute changes  this  rule,  and  provides  (Gen.  Stats.  1878,  c.  124, 
sec.  13)  that  '*  such  delivery  shall  in  all  things  be  deemed  and 
treated  as  a  bailment,  and  not  as  a  sale."  Of  course,  it  can- 
not  be  understood  from  this  that  the  depositor's  title  to  the 
identical  grain  remains.  The  legislature  must  be  taken  to 
have  had  in  view  the  way  in  which  the  business  of  such  ware- 
houses is,  and  of  necessity  must  be,  conducted.  They  are 
constantly  receiving  deposits  of  grain,  and  issuing  receipts  for 
it,  and  as  constantly  taking  up  outstanding  receipts,  and 
removing  the  amounts  of  grain  called  for  by  them,  so  that 
perhaps  the  same  identical  grain  may  not  remain  in  the  ware- 
house a  week,  though  the  amount  in  store  is  not  diminished. 
The  declaration  that  the  delivery  shall  be  deemed  and  treated 
as  a  bailment  must  be  taken  as  meaning  that  the  depositor 
shall  be  deemed  to  be  the  owner  of  and  to  have  on  bailment 
in  the  warehouse  the  amount  of  grain  that  he  deposits, 
although  its  identity  may  have  been  lost  by  commingling 
with  other  the  like  kind  of  grain,  and  although  not  a  kernel 
of  the  identical  grain  deposited  still  remains.  As  fast  as 
grain  is  removed,  and  other  grain  is  put  into  the  common 
mass,  the  new  grain  takes  the  place  of  that  originally  de- 
posited, and  is  appropriated  to  the  contract  of  bailment,  so  as 
to  become  the  property  of  the  depositor:  Nat.  Exchange  Bank 
y.  Wilder,  84  Minn.  149. 

The  grain,  of  like  kind  and  quality,  of  different  depositors, 
not  being  kept  separate,  but  put  into  a  common  mass,  and 
each  depositor  owning  the  amount  called  for  by  his  receipt, 
the  different  owners  owning  the  entire  mass,  they  own  the 
mass  as  tenants  as  common,  the  interest  of  each  being 
measured  by  the  amount  called  for  by  his  receipt.  So  if  the 
owner  of  the  warehouse  put  his  own  grain  into  the  mass,  he 
becomes  a  tenant  in  common  of  the  entire  body  of  the  grain 
with  the  other  owners.  Ordinarily  the  partition  is  to  be  made 
by  the  warehouseman,  who,  when  a  receipt  is  presented,  and  the 
grain  it  calls  for  demanded,  and  the  conditions  of  the  right  to 
a  delivery  of  it  complied  with,  delivers  to  the  holder,  as  his 
share  of  the  entire  body  of  grain   under  that  receipt,  the 
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amount  that  it  calls  for.  If  the  receipt-holder  la  pot  to  hia 
action  of  replevin^  the  aheriflT  makes  the  aeparation:  Qen. 
BUta.  1878,  c.  124,  aec.  16.  But  while  the  interest  of  the  de- 
positor in  the  maas  is  measured  by  the  amount  he  deposits, 
and  mentioned  in  his  receipt  the  interest  of  the  warehouse- 
man, by  reason  of  putting  his  own  grain  into  the  mass,  is  not 
necessarily  measured  by  what  he  puts  in;  for  if,  from  any 
cause  for  which  he  is  responsible,  as  by  his  taking  grain  out 
from  the  mass,  the  whole  amount  is  diminished  below  what 
is  required  to  fill  the  outstanding  receipts,  what  he  puts  in  is 
appropriated  at  onoe,  so  far  as  may  be  necessary,  to  the  re- 
ceipts, and  becomes  at  once  the  property  of  the  holders.  Thus 
if  there  is  a  shortage  thus  arising  of  two  hundred  bushels,  and 
he  puts  in  four  hundred  bushels  of  his  own,  his  interest  in  the 
mass  after  that  is  equal  to  two  hundred  bushels,  just  the  excess 
above  what  is  required  to  fill  the  receipts.  That  amount,  and 
no  more,  he  has  a  right  to  take  out  and  sell.  It  is  true,  it  may 
be  the  practice — probably  is — of  warehousemen  to  take  out 
arid  dispose  of  grain  without  reference  to  the  relation  which 
tlie  amount  in  warehouse  bears  to  the  amount  of  the  outstand- 
ing receipts.  In  other  words,  it  may  be  their  practice  to  dis- 
pose of  the  depositors'  property.  When  this  is  done  with  the 
consent  (such  as  the  statute  requires)  of  the  depositors,  it  is, 
of  course,  rightfully  done;  and  in  that  case  a  sale  by  the  ware- 
houseman would  pass  the  title.  No  presumption  of  consent 
on  the  part  of  the  depositor  could  arise  from  the  existence, 
however  general,  of  such  a  practice.  Such  a  practice  is  made 
unlawfuL  Section  18  of  the  statute  provides:  "No  person 
receiving  or  holding  grain  in  store  shall  sell,  or  otherwise 
dispose  of,  or  deliver  out  of  the  storehouse  or  warehouse  where 
such  grain  is  held  or  stored,  the  same,  or  any  part  thereof, 
without  the  express  authority  of  the  owner  of  such  grain,  and 
the  return  of  the  reoeipt  giv^n  for  the  same,  except  as  herein 
provided.'* 

If  the  warehouseman  be  also  a  dealer  in  grain,  his  right  to 
diBpose  of,  as  his  own,  the  grain  in  the  warehouse  is  limited 
to  that  which  belongs  to  him,  which  he  has  purchased  and 
put  in,  or  when  deposited  by  others,  which  he  has  purchased 
from  them,  and  to  the  excess  above  what  is  required  to  meet 
his  outstanding  receipts.  The  statute  clearly  enacts  tliat  he 
shall  not  sell  or  otherwise  dispose  of  grain  on  deposit.  Its 
purpose  is  to  provide  that  the  grain  shall  remain  in  the  ware- 
house where  deposited,  to  meet  the  call  of  the  owner.     Ehle 
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A  Ca  weie  not  tbe  owners  of^  Ibey  bad  no  title  to,  the  grain 
which  they  e<dd  or  aeenmed  to  aell  to  the  de^mdante.  It  be- 
longed  to  the  holders  of  the  receipts. 

Much  argument  has  been  expended  to  show  tbe  inconve* 
nience  to  commerce  in  grain  if  in  sneb  eases  tbe  owner  of  the 
Crain  maj,  notwithstanding  a  WFongfo)  sale  hj  the  ware- 
hooseman,  follow  the  grain  into  the  bands  of  the  purchaser. 
As  toDcfaing  the  matter  of  convenience,  the  argument  has 
much  force.  It  might  tend  greatly  toftieilitate  traffic  in  grain 
if  we  had,  in  respect  to  it,  such  a  rtrleas  in  Bngland  pertains 
to  property  sold  in  maxkels  overt.  Bnt  tbm^  is  no  such  rule 
in  this  country.  The  general  rule  is,  that  an  owner  of  personal 
property  cannot  be  deprived  of  hia  right  to  it  through  the  un- 
authorized act  of  another.  That  rule  applies  as  well  to  grain 
or  other  property  on  deposit  for  the  pnipose  of  aftoring  as  to 
property  in  any  other  situation. 

Order  affirmed.  

Gomaireuiro  or  Pebbosal  Fbofbrvt.  —  A»to  tbt  law  rvkftiiif  to  a  oon- 
fusiafi  of  goods,  wid  the  righto  of  tho  ownert  thoreafter^  mo  monograph  io 
note  to  Pule\ftr  ▼•  Page,  54  Am.  Dec.  589>597.  The  doctrine  of  confusion  of 
goods  is:  If  the  goods  can  be  disttngmshed  and  separated,  each  may  claim 
his  oivn;  if  the  gvMids  are  of  the  sane  nators  aad  ¥»lae,  as  eorn,  tea»  elo.,  of 
similar  qaality,  than  eadi  may  daios  hiaaliqiiot  part;  but  if  the  mixture  is 
not  distinguishable,  nor  an  aliquot  divisien  possible^  then  the  party  who  oo- 
casions,  or  through  whoae  neglect  or  fauU  occurs,  the  wrongful  mixture, 
most  bear  tiie  whole  loss:  RoMtuon  v.  ffoltf  3^  N.  R.  957;  76  Am.  Dea  233; 
ammUim  r.  Abdbseff,  30  Me.  337;  50  Am.  Dee.  927;  8im$  w.  Olmemr,  14 
AkL  M6;  48  Am.  Deo.  120;  htglOrigh^  v.  Httmmmd,  19  Ohio,  337;  M  Am. 
Deo.  430;  tim  NaU  Baak  t.  Stkvmm,  127  UL  673;  11  Am.  St  Rep.  174,  and 
note;  LiUle  PiUtburg  etc  Co.  v.  LiUU  Chi^  etc  Co-,  II  CoL  223;  7  Am.  St. 
Rep.  226;  CTZMf  t.  Leyda^  46  Ohio  SL  244. 


STBBiBsauTH  V.  Natto:9^al  Gbritan-Amebioak 

Ba»e. 

(48  MmiiasoTA,  80kJ 

OcyLLieniro  Baioc  Lxablb  job  Dbtavlt  or  rrs  CoaaBSPONDBirr.  — A  ban&: 
with  which  a  customer  levies,  for  eoHeotion,  his  draft  upon  a  party  re«- 
siduig  at  a  distant  point  is  Kable  for  the  fsrilore  and  defaoft  of  a  eorre*- 
spendent  to  whom  ib  forwardetl  the  dnsrit  fas  collection. 

Action  to  recover  the  amonnt  of  a  draft  which  tbe  plaintiffs 
deposited  witb  tbe  defendant  for  co?leetTon.  The  draft  was 
on  a  firm  doing  businese  at  Lalbe  OTstal,  Minnesota,  and  was 
aent  in  dae  eonrae  of  bnsinese  to  the  defendant's  correspond-^ 
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ent,  a  bank  of  good  standing  and  credit  at  that  place,  to 
which  it  was  paid  by  the  drawees.  Four  days  later  the  cor- 
respondent bank  became  insolFent,  and  has  never  paid  over 
the  amount  collected.  The  defendant  received  the  draft  in 
the  usual  coarse  of  business,  without  any  express  agreementi 
and  exercised  ordinary  care  and  prudence  in  selecting  the 
correspondent  bank  as  agent  to  collect  it.  In  the  nsiial  coarse 
of  business  a  small  charge  for  collection  was  made,  which 
went  to  the  correspondent  bank.  As  conclusions  of  law,  the 
trial  court  held  that  the  defendant  was  liable  for  its  corre- 
spondent's default,  and  ordered  judgment  for  the  plaintiffs 
for  the  amount  of  the  draft,  with  interest 

John  B.  and  W.  H.  Sanhomj  for  the  appellant 
Young  and  Lightner,  for  the  respondents. 

Collins,  J.  The  single  question  presented  by  this  appeal 
is,  whether  a  bank  with  which  a  customer  has  left,  for  coUec* 
tion,  his  draft  upon  a  party  residing  at  some  distant  point 
can  be  held  responsible  for  the  failure  and  default  of  a  corre- 
spondent to  whom  the  bank  has  forwarded  the  draft  for  col- 
lection. It  must  be  admitted  that  there  is  apparently  a  great 
conflict  of  precedents  upon  this  precise  question,  and  it  is 
possible  that,  as  contended  by  the  appellant,  the  weight  of 
the  authorities,  numerically  speaking,  is  with  the  proposition 
that  when,  under  such  circumstances,  a  bank  has  exercised 
ordinary  care  and  prudence  in  the  selection  of  a  correspondent 
to  whom  it  transmits  a  draft,  bill,  or  note  for  collection,  and 
remittance  of  the  proceeds,  its  liability  terminates,  because, 
as*  it  is  necessary  and  customary,  and  in  the  usual  course  of 
business,  for  banks  to  collect  through  correspondents,  of  which 
necessity,  custom,  and  course  of  business  the  owners  and 
holders  of  paper  have  full  notice  and  knowledge,  it  must  be 
held  that  they  have  assented  to  and  authorised  the  work  of 
collection  through  others.  The  question  involves  a  rale  of 
general  application  and  of  commercial  law.  As  it  concerns 
trade  between  different  and  distant  places,  and,  in  the  absence 
of  a  statute  or  contract  or  usage  which  has  obtained  the  force 
of  law,  is  not  to  be  determined  according  to  the  views  or  in- 
terests of  any  particular  persons,  classes,  or  localities,  it  should 
be  decided  according  to  those  principles  which  govern  and 
best  promote  the  general  welfare  of  the  entire  commercial 
community,  and  ia  accordance  with  the  general  principles 
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wUch  apply  to  all  who  contract  to  perform  a  service.  When 
the  appellant  received  the  draft  for  collection,  it  entered  into 
a  contract,  by  implication,  to  perform  such  duties  as  were 
necessary  for  the  protection  of  its  customer.  It  agreed  to 
collect  the  paper  itself,  not  to  procure  the  services  of  another 
to  make  the  collection.  The  plaintiffs  had  no  voice  in  the 
selection  of  appellant's  agent  or  correspondent,  and  it  is  diffi- 
cult to  see  why  banks  and  banking-houses  should  be  excepted 
from  the  operation  of  a  cardinal  and  well-established  princi- 
pie  of  law,  that  eveiy  person  is  liable  for  the  acts  of  such 
agents  as  may  be  appointed  or  designated  by  him  to  transact 
such  business  as  he  has  undertaken  to  perform  for  others. 
The  appellcnt,  having  undertaken  the  collection  of  the  paper, 
stands  in  the  attitude  of  an  independent  contractor,  who, 
having  unrestrained  liberty  so  to  do,  has  designated  a  sub- 
agent,  and  is  therefore  answerable  for  his  neglect,  failure,  or 
default  It  is  true  that  in  the  adjudicated  cases  cited  by  the 
appellant,  strong  arguments  are  found,  and  cogent  reasons 
stated,  in  support  of  its  position;  but  we  are  of  the  opinion 
that  the  conclusion  we  have  reached  is  the  sounder  one  upon 
principle.  It  is  also  sustained  by  the  supreme  couri  of  the 
United  States,  and  the  courts  of  last  resort  of  several  of  the 
fltates,  including  that  of  the  great  commercial  center  New 
York*  It  is  also  the  rule  in  England:  Exchange  NcU.  Bank  v. 
Third  NaL  Bank,  112  U.  S.  276;  Allen  v.  MerehanUf  Nat. 
Bank,  22  Wend.  216;  84  Am.  Dec.  289;  Ayravlt  v.  Pacific 
Bank,  47  N.  Y.  670;  7  Am.  Bep.  489;  Simpson  v.  Waldby,  63 
Mich.  439;  TUu$  v.  Mechanietf  NaL  Bank,  86  N.  J.  L.  688; 
Beevee  v.  State  Bank,  S.Ohio  St  466;  Tyean  y.  StaU  Bank,  6 
Blackf.  226;  Am.  Ezpreee  Co.  v.  Haire,  21  Ind.  4;  83  Am. 
Dec.  334;  Mackersy  v.  Samsaye,  9  Clark  &  V.  818;  Van  Wart 
T.  WooUey,  8  Bam.  &  C.  439. 
Judgment  affirmed. 

Bmu  AiiD  BAmmro.  —  LUtbilitj  of  a  oonectbg  bank  for  the  aogtlgeiioo 
«f  Ho  oorreopoiidoiftto:  Soo  note  to  Allen  r,  Merdukwitt  Bank,  84  Am.  Dm. 
Sia^lS;  MwMrfadmwf  Nak  BmA  w.  OmUmmUal  Baik,  148  Mms.  66S;  IS 
Am.  Si.  Bo^  096^  and  note.  A  bank  omployod  io  ooUooi  a  draft  drawn  oa 
a  ponon  at  a  ditftaaoo  is  ra^ooaiblo  for  the  f ailiiro  or  diihimee^  of  ill 
TCepondmit:  ^Siii^tM  t.  IToWy*  6S  Mioh.  490L 
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il6  Magist  v.  Lakb.  [Miim. 

Maqin  tn  Lamb. 

Acnoir  to  8sr  Asmz  Jvdqmknt  EiimiR»  wnHOirr  OnrAiKBra  JinmiDio- 

nov,  —  An  Mtion  may  be  uiaiAtainod  to  let  uide  a  Jad^meal  rtoderacl 
bj  a  ooort  which  had  obtaiueJ  uo  jnriadiction  from  want  of  terTioe  of  pro* 
oen.  And  in  sncfa  action  it  £0  not  neeeflBary  for  the  pUiutifF  to  show  tliat 
be  hai  a.  defeaia  «» the  first  aotioa^  wkere  the  eqnitaUle  and  legri  jnw- 
diotiMia  are  uaited  in  tba  same  conrti  and  tlie  action  is  prceeanied  in  tfa« 
Mune  court  in  which  jtho  jndgment  waa  rendered. 
Action  to  Set  Asidx  Judgment  mat  bs  Maintained  against  AasioNtB 
thereof,  and  the  original  Judgment  creditor  need  not  be  made  a  par^ 
tberatob 

Action  to  set  aside  judgment    The  opinion  states  the  caae. 

B.  D.  Smithy  Freernan  <»n4  lydu^  and  Havsee^  Lamat^  and 
Scofieldf  for  the  appellanL 

lAmn  Cray  and  J.  L.  Washburn^  for  the  respondent 

DicKiNSOKy  J.  The  defenilattt  Lamb  is  the  assignee  of  a 
judg:nient  heretofore  entered  in  the  district  coart  in  favor  of 
Pitts  and  others  against  Anton  Hagin.  The  plaintiff,  alleging 
that  no  sunamons  vtab  ever  served  upon  him  in  that  action,  that 
he  did  not  appear  therein,  and  did  not  know  of  the  judgment 
until  its  enforcement  was  attempted,  prosecutes  this  action  to 
Lave  the  judgement  set  asidey  and  to  enjoin  its  enforcement 
It  ia  conceded  and  claimed  on  both  sides  that  tMs  judgment 
18  to  be  deemed  as  having  been  entered  against  this  plaintiff, 
against  whom  the  defendants  were  proceeding  to  enforce  it 
when  ^his  action  was  commenced.  The  reKef  sought  haying 
been  granted  in  this  action,  the  defendant  Lamb  appealed 
from  the  judgment  The  ease  is  presented  upon  the  pleadings, 
findings  of  the  court,  and  the  judgment^  the  evidence  not  be- 
ing before  us. 

There  is  some  controversy  as  to  the  meaning  of  the  findings 
of  the  court  It  appears  that  in  the  summons  and  complaint 
in  the  action  in  which  the  judgment  in  question  waa  rendered 
the  person  therein  named  as  defendant  was  ^'  Attihony  Magiu,*' 
and  the  proof  of  service  of  the  summons,  by  the  afBdavit  of  a 
person  not  having  official  authority  to  make  such  service, 
named  Anthony  Magin  as  the  person  served.  The  court 
found  as  a  fact  that  the  summons  was  served  on  Anthony 
Magin.  There  being  a  default  to  appear  in  that  action,  judg- 
ment was  entered  against  **  Anton  Magin."  But  the  court 
further  found  that  neither  the  summons  nor  complaint  in  said 
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•elMm  was  ever  serred  on  ttrii  plain  iiff.  Beading  the  findmga 
9t  ttia  court  with  regard  to  the  ieeue  made  in  the  pleadings, 
they  BHiBt  be  deemed  to  hav<e  the  meaning  that  while  the  buir-^ 
mona  was  seryed  upon  a  p«>riK>n  named  Anthonj  Magin,  thai 
person  wae  not  thie  plaintiff,  and  thut  no  aummons  was  ever 
served  upon  this  plaintiff.  The  legal  reault  ia,  that  t\w  jadg- 
ment  was  entered  withont  jurisdiction  having  been  aqnired  of 
the  person  of  this  plaintiff;  and  assuming  him  to  have  been 
the  poFson  against  whom  the  judgment  was  entered,  it  wus 
Toid.  The  court  further  finds  that  this  plaintiff  did  not  know 
of  that  judgment  until  just  before  tl>ie  eommeneeroent  of  thia 
aetion. 

The  appellant  contends  that  in  this  action  the  judgment  is 
assailed  collaterally,  and  that  this  is  not  allowable.  Thie  is 
not  a  collateral  but  a  direct  attack  upon  the  ju(ign>enl  That 
i^  the  very  object  of  the  action,  it  was  not  necessary  to  make 
the  original  judgment  creditors  parties  to  tl>e  action.  The 
judgment  having  been  assigned  to  Lamb,  he  stands  in  their 
place,  and  is  the  only  party  in  interest. 

An  action  ia  maintainahte  to  set  aside  a  judgment  upon 
the  ground  thai  there  was  no  jurisdiction,  for  want  of  service 
of  process:  Fer§uion  r.  Crawfardy  70  N.  Y.  253;  26  Am.  Rep. 
589;  AmM  v.  Ifawfey,  »7  Iowa,  31 S;  Jeffer^  v.  Fitch,  46 
Coon.  eOl;  CwruiheT9  r.  Hart$fidd,  3  Yerg.  366;  24  Am.  Dee. 
580;  Hickey  v.  Stone,  60  111.  458;  Johmon.  v.  CoUinan^  23 
Wis.  452;  99  Am.  Dec  193;  Freeman  on  Judgmenta^  8d  ed., 
sea  495.  Thai  a  judgiaucnt  may  be  set  aside  for  such 
eause^  on  notion  addressed  to  the  court  in  which  the  judg- 
neni  was  entered,  has  been  determined  in  H^rmr  v.  Oniu,  29 
Uinn.  108;  Lee  ▼.  (yShaughnemjfy  20  Minn.  157,  173;  and 
StoeHng  v.  Baneon,  85  Minn.  207;  and  no  substantial  reason 
can  be  assigned  why  an  actioo  abouid  not  be  entertained  for 
this  purpose  as  well  as  a  motion,  especially  when,  under  our 
system  of  practice,  the  action  is  in  the  same  court  in  which 
the  judgment  was  rendeced. 

In  Lee  v.  (/Skaughneesy,  20  Minn..  157, 178,  and  in  Hefftusr 
V.  Gunz,  29  Minn.  108,  it  was  held,  the  judgment  being  abso- 
lutely void,  that  it  waa  not  incumbent  on  the  moving  party  to 
show  that  he  hftd  a  defense  on  the  merits  to  such  an  action. 
It  was  enough  that  no  action  had  been  commenced  against 
Liiu.  It  was  intimated  obiter ^  in  the  opinion  in  the  latter 
case,  that  in  a  suit  in  equity  it  would  be  incumbeiit  on  the 
plaintiff  to  shew  reasons  for  equitable  intervention  beyond  the 
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bare  fact  of  want  of  jurisdiction;  and  Buch  was  the  prevailing 
rule  when  the  interference  of  courts  of  equity  was  sought  to 
restrain  the  enforcement  of  judgments  of  separate  courts  of 
law.  But  the  reasons  for  any  distinction  in  respect  to  the 
conditions  upon  which  relief  is  to  be  granted  in  an  action  to 
restrain  or  vacate  a  judgment,  and  in  a  motion  for  the  same 
purpose,  have  disappeared  with  the  uniting  of  equitable  and 
legal  jurisdictions  in  the  same  court  If,  now,  a  defendant, 
upon  motion  to  the  court  rendering  a  judgment,  may  have  it 
set  aside  merely  because  no  action  was  ever  commenced 
against  him,  there  is  no  longer  any  reason  why,  if  he  prose- 
cutes an  action  in  the  same  court,  for  the  same  purpose,  any 
different  grounds  for  relief  should  be  required. 

If  the  judgment  was  void,  and  not  merely  irregular  or 
erroneous,  the  fact  that  it  has  been  assigned  does  not  prevent 
relief,  if  the  party  against  whom  it  has  been  entered  is  not 
chargeable  with  laches.  The  assignee  stands  in  no  better 
position  than  the  assignor,  unless  the  plaintiff's  rights  have 
been  prejudiced  by  some  fault  on  his  part. 

The  point  made  by  the  appellant  that  this  plaintiff,  if  not 
served  with  process,  is  a  stranger  to  the  judgment  and  cannot 
assail  it,  is  inconsistent  with  the  position  taken  in  the  answer, 
in  which  it  is  conceded  and  claimed  that  the  judgment  was 
rendered  against  this  plaintiff,  and  was  in  the  course  of  being 
enforced  against  him. 

Under  the  findings  of  the  court,  the  subject  of  the  difference 
between  the  names  of  ^'Anthony**  and  ^^Anton"  is  not  mate- 
rial. This  case  is  controlled  by  the  fact,  as  found,  that  no 
summons  was  served  upon  this  plaintiff;  that  he  did  not  ap- 
pear in  the  action;  and  that  a  judgment  was  entered  which 
both  parties  concede  to  be  against  him,  and  which  the  defend- 
ant was  proceeding  to  enforce  against  him. 

Judgment  affirmed. 

JuDOMSNTg  Von>  roB  Want  ov  JuaisDicnov.  —  An  aotioii  may  b« 
maintained  to  set  aside  a  jadgment  rendered  by  a  oonrt  which  had  no  juris- 
diction, for  want  of  serrioe  of  prooess:  Note  to  Taylor  t.  Lewi$,  19  Am.  Deo. 
187-199.  Adomestio  judgment  may  be  ooUateraUy  impeached  for  want  of 
jwisdiotion:  Maaiin  ▼.  Orajf,  19  Kan.  458;  27  Am.  Rep.  U9.  Bat  in  WootU 
T.  Broum,  93  Ind.  1S4,  47  Am.  Rep.  309,  it  is  decided  that  a  Jadgment  will 
not  be  vacated  apon  the  mere  groands  that  there  was  no  servioe  of  process 
and  that  defendant  was  insane.  Compare  Great  Wtd  Min.  Ok  t.  fVoodmag, 
12  OoL  46;  18  Am.  81  Rep.  204,  and  note;  PwpU  t.  Ortene^  74  OO.  400;  6 
Am.  St.  Rep.  448^  and  note  458-455;  note  to  Olnfer  ▼•  Fra^,  19  Am.  Dea 
603-612. 
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Aasioimsirr  of  Judgmxkt — Liabiutt  ov  Asnomcs.  ^  The  aari^ee  of 
ft  Judgment  holdi  it  rabjeot  to  the  lame  defensee  m  the  Mognors  Note  to 
Dmgas  w.  MathetM,  M  Am.  Dea  868^  809;  BalUnger  r.  TaiUU,  16  Iow%  491| 
86  Am.  Deo.  6i7»  and  note;  ImU  t.  L^ieoi,  17  Iowe»  603|  86  Am.  Deo.  671^ 
•ndnoteu 
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(48  HlMMUorA,  9&) 

9tjam  Hmjw  Titlb  to  Lands  Cotxbuo  bt  Natioablb  Waters  to  low- 
water  mark»  in  its  sovereign  capacityp  in  trast  for  the  people*  for  the 
purpose  chiefly  of  protecting  the  rights  of  navigation.  But  the  common 
right  of  the  people  ia  such  lands  is  limited  to  what  Is  of  public  use  for 
tiM  purposes  of  navigation  and  fishery;  and  the  riparian  owners  are  per- 
mitted to  enjoy  the  remaining  rights  and  privileges  in  the  soil  under 
water  beyond  their  strict  boundary  lines,  after  conceding  to  the  state  all 
the  public  rights. 

ElFABIAN    OWVXB    MAT    FiLL  IN  AHD    MaKB    ImFROYBMBIITB    IB  SHALLOW 

Watbb  in  front  of  his  land,  out  to  the  line  of  navigability;  and  snob  im« 
provements  are  encouraged  becansa  they  are  in  the  general  interest  of 
navigation  and  commerce,  and  are  a  publio  as  well  as  a  pri?ate  benefit. 
These  riparian  privileges  are  valuable  property  rights*  the  exercise  of 
whidi,  though  subject  to  state  regulation^  can  only  be  interfered  with 
bj  the  state  for  public  purposes. 

Dock  I^bi;  BriBor  of  Bbtabli8Hibo»  mr  Right  of  Ripariab  Owbbr.  — 
Ths  aotion  of  a  state  legislature  in  establishing  a  dock  or  harbor  line  Is 
to  be  construed  as  a  regulation  of  the  exennse  of  ths  riparian  right;  it 
settles  the  line  of  navigability,  above  which  the  state  will  not  interfere^ 
and  is  an  implied  concession  of  the  right  to  build,  possess^  and  occupy  to 
the  established  line,  which  amounts  practically  to  a  qoaUfied  possessory 
tifls. 

QmunB  OF  Rifabxab  Biohtb  winiiB  Dock  Lnn^  Bffbof  oy.»Whers  the 
owners  of  upland  bordering  on  navigable  waters,  after  the  legislatuf^has 
sstabliBhed  a  dock  line,  adopt  a  survey  and  plan  of  improvement  fc  the 
Bss  sad  ooonpation,  ap  to  the  dock  lins,  of  the  submerged  land  In  trout 
of  tfasir  aplaad,  they  may  possess,  oooopy»  and  improve  the  same  them- 
Bslvesi  in  oonnection  with  the  dry  Und,  or  they  may  grant  to  others  the 
same  rights  within  the  dock  line^  and  may,  by  appropriate  covenants  and 
stipulations  in  the  deeds  to  their  grantees,  obligate  them  to  respect  and 
recognise  the  validity  of  such  grants  made  in  conformity  with  the  gen- 
eral plsn  of  improvement  of  thr  premises  within  the  dock  line^  all  the 
grantees  thus  becoming  parties  thereto;  and  a  court  of  equity  will  not^ 
in  suoh  a  case^  interpose  in  favor  of  a  grantee  of  a  portion  of  the  upland 
to  est  aside  prior  deeds  to  sites  in  the  submerged  Und. 


Ths  opinion  states  the  case. 

JfoAofi  and  Howard^  for  the  appellant 

Walter  Ayers^  for  the  respondent. 


220  MiLLm  V.  Mendsitrall.  [Minn* 


VANDEBBimaH,  J.  TbiB  case  involyes  tbe  condderation  of 
the  riparian  rights  of  the  owners  of  lands  abutting  upou  the 
Duluth  harbor,  or  Bay  of  Superior^  in  the  shoals  or  land  oov- 
ered  by  water  between  low-water  mark  and  the  deep  or  nari- 
gable  waters,  and  within  the  dock  or  harbor  line  establiehed 
by  the  authority  of  the  legislature.  These  waters  are  within 
the  jurisdiction  of  the  state  and  federal  governments,  and 
the  state  holds  the  title  to  low^waler  mariL  in  its  sovereign 
capacity,  in  trust  for  tbe  people,  tor  the  purpose  chieily  of 
protecting  the  rights  of  navigation.  But  though  the  titie 
is  nominally  in  the  state,  the  oommon  right  of  the  people  is 
limited  to  what  is  of  public  use  for  the  purposes  of  naTigatloii 
and  fishery;  and  the  riparian  owners  are  permitted  to  enjoy 
the  remaining  rights  and  privileges  iu  the  soil  under  water 
beyond  their  strict  boundary  lines,  After  oonceding  to  the  state 
all  the  public  rights:  Gould  on  Waters,  see.  168.  The  right 
of  access  and  communication  with  the  navigable  waters,  which 
pertain  peculiarly  to  the  ownership  of  the  upland,  in  order  to 
be  available  and  of  practioa[ble  use,  neoeaaarily  inelodea  the 
right  to  fill  in  and  to  build  wharfs  and  other  structures  in 
the  shallow  water  in  front  of  such  land,  and  below  low-water 
mark,  and  the  exercise  of  such  rights,  though  subject  to  stale 
regulation,  can  only  be  interfered  with  for  public  purposes; 
and  such  improiwiDents  are  encouraged  because  they  are  in 
the  general  interest  of  navigation  and  commerce,  and  are  a 
public  as  well  as  a  private  benefit  In  DxUton  v.  Str9ngf  1 
Black,  23,  32,  it  is  said  that  ^^  wherever  the  water  is  too  shoal 
to  be  navigable,  there  is  the  same  necessity  for  such  ereotkme 
for  lake  navigation  as  in  the  bays  and  arms  of  the  sea;  and 
wh  re  that  necessity  exists,  it  is  difficult  to  see  any  reason  for 
deuying  to  the  adjacent  owner  the  right  to  supply  it."  And 
in  YaUs  v.  MUwauUe,  10  WalL  497,  it  is  held  broadly  that 
these  riparian  pririleges  are  to  be  treated  as  ralnable  property 
rights,  which  cannot  be  taken  or  interfered  with  for  public 
use  without  compensation:  UnioK  Depot  etc,  Co,  v.  Brunswick^ 
31  Minn.  297;  47  Am.  Eep.  789.  And  if  a  stranger  makes  a 
filling  or  an  obstruction  in  the  waters  in  front  of  his  Innd, 
the  owner  of  the  adjacent  upland  may  enjoin  its  continuance, 
or  recover  in  trespass,  if  not  in  ejectment. 

In  the  case  before  us,  the  complaint  shows  that  a  corpora- 
tion known  as  the  Duluth  Improvement  Company  was  the 
owner  of  a  large  tract  of  land  bordering  upon  tbe  waters  of 
Duluth  harbor,  which  communicates  with  Lake  Superior,  and 
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is  naTigable  for  large  boats  and  vessels.  In  front  of  this  land^ 
and  for  a  considerable  distance  into  the  baj,  the  water  la 
shallow,  and  not  navigable;  and  in  pursuance  of  legislative 
authority,  a  dock  or  harbor  line  had  been  duly  eetablished  bj 
the  citj  of  Duluth,  eztendlug  in  front  xd,  and  at  a  distance  of 
a  thousand  feet  or  more  from,  the  low-water  mark  on  the 
tract  of  land  referred  ta.  Thereafter  the  improvement  com* 
panj  caused  this  land,  together  with  the  land  in  front  thereof 
under  water,  out  to  the  dock  line,  to  be  surveyed  and  platted 
into  lots  and  blocks,  piers,  slips,  avenues,  and  streets,  and 
caused  a  {dat  thereof  to  be  duly  made  and  recorded,  under 
the  name  of  the  Bay  Front  Division  of  Duluth,  and  there- 
after proceeded  to  convey  divers  lots  and  parcels  of  the  platted 
land,  aa  well  land  under  water  as  the  dry  land,  to  divers  per- 
sons, by  reference  to  the  recorded  plat,  and  by  conveyances  of 
the  form  set  out  in  the  complaint,  and  oontainiug  special 
covenants  and  stipulations,  as  hereinafter  mentiooed. 

The  comidaixit  further  proceeds  as  follows:  ''That  on  or 
about  the  twentynseventh  day  of  June^  1887,  the  said  Duluth 
Improvement  Company  sold  and  conveyed  to  Luther  Men* 
denhall,  defendant  herein,  by  deed  duly  executed,  a  copy 
whereof  is  hereto  annexed  and  made  a  part  of  this  complaint, 
the  following  described  tract  or  parcel  of  land,  the  same  being 
a  part  of  the  land  hereinabove  referred  to,  to  wit:  All  that 
part  of  block  twenty-seven  (27)  in  the  Bay  Front  Division  of 
Duluth,  first  rearrangement,  according  to  the  recorded  plat 
thereof,  that  lies  easterly  of  a  line  through  said  block,  parallel 
with  and  at  equal  distances  from  the  lines  dividing  said 
block  from  block  twenty-six  (26)  and  from  block  twenty- 
eight  (28),  in  said  diTisian.  Xhat  said  Duluth  Improve- 
ment Gbmpany,  on  or  about  the  thirtieth  day  of  July,  1887, 
sold  and  conveyed  to  plaintiff,  by  deed  duly  executed,  and 
identical  in  form  with  and  containing  the  same  covenants  as 
the  deed  to  Luther  Mendenhall,  hereinabove  referred  to,  the 
following  described  tract  or  pareel  of  land,  being  a  part  of 
the  land  hereinabove  referred  to,  to  wit:  All  that  part  of  block 
twenty-seven  (27)  in  the  Bay  Front  Diyision  of  Duluth,  first 
rearraugenkont,  according  to  the  recorded  plat  thereof,  that 
lies  westerly  of  a  line  through  said  block  parallel  with  and  at 
equal  distance  from  the  lines  dividing  said  block  from  block 
twenty-six  (26)  and  from  block  twenty-eight  (28),  in  said 
division,  saving  and  excepting  so  much  of  said  tract  as  lies 
within  one  hundred  (100)  feel  of  the  southeasterly  boundary 
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line  thereof,  wbicb  said  property  so  excepted  ia  hereby  dedi- 
cated for  the  perpetual  U0e  of  a  slip  or  water-way  for  the  use 
and  benefit  of  the  owners  and  occupants  of  property  abutting 
thereon.  Plaintiff  further  alleges  that  the  greater  part  of 
said  block  27,  so  as  aforesaid  conveyed  to  plaintiff  by  the  Du- 
luth  Improvement  Company,  consisted  of  dry  land  and  shore, 
and  that  the  same  extended  to  the  low-water  mark  on  said  bay. 
That  all  of  that  part  of  said  block  27,  so  as  aforesaid  conveyed 
to  Luther  Mendenhall  by  said  Duluth  Improvement  Company, 
lies  under  the  water  of  the  bay,  beyond  the  low-water  mark  of 
said  bay,  and  in  front  of  and  between  that  part  of  said  block  27, 
so  as  aforesaid  conveyed  to  plaintiff,  and  said  established  dock 
or  wharf  line  upon  said  Duluth  harbor.  That  the  said  Luther 
Mendenhall  claims  title  to  the  part  of  said  block  27,  so  as  afore- 
said conveyed  to  him  by  the  Duluth  Improvement  Company, 
under  and  by  virtue  of  said  deed  of  conveyance  to  him,  and 
claims  the  right  to  cut  off  and  exclude  plaintiff  from  access  to 
the  navigable  waters  of  said  bay  over  and  across  his  part  of 
that  block,  and  denies  the  right  of  the  plaintiff  to  dock  out  or 
make  improvements  in  front  of  his  part  of  the  block  to  the 
established  dock  line,  and  claims  and  asserts  that  all  the 
riparian  rights  to  which  plaintiff  would  be  entitled,  as  owner 
of  the  shore  along  said  harbor,  are  absolutely  cut  off  and 
limited  by  the  conveyance  so  as  aforesaid  made  to  him,  said 
Mendenhall,  as  also  by  the  conveyance  made  to  the  plaintiff." 
Following  the  descriptions  in  the  deeds  to  these  parties,  and 
to  other  grantees  of  the  platted  lands  above  referred  to,  we  find 
the  following  clauses,  covenants,  and  stipulations,  viz.:  '^To- 
gether with  all  the  hereditaments  thereunto  belonging,  or  in 
any  wise  appertaining,  but  gulgect,  nevertheless,  to  the  reser- 
vations exceptions,  and  conditions  of  this  instrument.  And 
the  said  party  of  the  first  part,  for  itself,  its  successors  and  as- 
signs, does  covenant  with  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  that  it  has  not  made,  done,  executed,  or 
suffered  any  act  or  thing  whatsoever,  whereby  the  above-de- 
scribed premises,  or  any  part  thereof,  now  are,  or  at  any  time 
hereafter  shall  or  may  become,  imperiled,  charged,  or  encum- 
bered in  any  manner  whatsoever;  and  the  title  to  the  above- 
granted  premises,  against  all  persons  lawfully  claiming  the 
same  from  or  under  it,  the  said  party  of  the  first  part  will 
forever  warrant  and  defend.  It  being  the  intention  hereby 
to  vest  in  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  the  exclusive  right  to  use,  occupy,  and  enjoy 
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llie  Bpaoe  coyered  by  the  above-mentioned  lots,  as  laid  down 
upon  the  said  recorded  plat  of  said  Bay  Front  Division  of  Du- 
luth,  first  rearrangement,  and  to  estop  the  party  of  the  first 
part^  its  successors  and  assigns,  from  having  or  claiming  the 
use  or  occupancy  of  said  space  by  virtue  of  riparian  ownership 
or  otherwise.  This  conveyance  is  and  shall  be  construed  as  a 
contract  between  the  parties  hereto.  The  character  and  ex- 
tent of  the  premises  and  the  rights  and  privileges  thereunto 
appertaining,  whether  riparian  or  other  rights,  shall  be  deter* 
mined  solely  by  reference  to  the  plat  of  said  division;  and  no 
rights  or  privileges  of  any  kind  shall  pass  by  this  conveyance  ex- 
cept such  as  said  plat  shows  to  be  appurtenant  to  the  premises 
herein  conveyed.  The  said  party  of  the  second  part  hereby 
estops  himself,  his  heirs  and  assigns,  from  asserting  or  claim* 
ing  that  the  lots  or  blocks,  if  any  are  shown  on  said  plat,  be- 
tween the  premises  herein  conveyed  and  the  established  dock 
line  along  the  northerly  side  of  the  bay  or  harbor  of  Duluth, 
are  not  land,  and  estops  himself  from  claiming  or  asserting 
any  rights  or  privileges  under  this  grant  in  any  part  of  the 
territory  covered  by  said  plat,  except  such  as  would  solely  by 
reference  to  said  plat  vest  in  him." 

The  case  comes  here  on  appeal  from  an  order  sustaining  a 
demurrer  to  the  complaint  In  connection  with  the  general 
statement  in  respect  to  the  rights  of  riparian  owners  already 
made,  we  are  to  consider  the  additional  fact  of  the  establish- 
ment of  the  dock  or  harbor  line,  and  the  effect  of  the  restrict- 
ive covenants  in  the  deeds  to  the  respective  parties.  The 
court  ?dll  take  notice  of  the  extensive  commerce  and  great 
shipping  interests  which  must  be  accommodated  in  the  Du- 
luth harbor,  and  which  will  require  corresponding  facilities  in 
the  way  of  local  improvements,  which  must  be  made  in  great 
measure  by  private  enterprise;  and  in  this  case  we  may  assume 
that  the  plan  adopted  by  the  Duluth  Improvement  Company, 
in  the  survey  and  plat  of  the  submerged  land  in  connection 
with  the  upland,  was  one  which  was  suitable  and  proper  for 
the  improvement  and  occupation  of  the  same  in  the  interests 
of  navigation,  so  as  to  subserve  the  public  as  well  as  private 
interests. 

The  action  of  the  state,  through  the  legislature,  in  establish- 
ing the  dock  lines,  is  to  be  construed  in  connection  with  the 
established  doctrine  of  riparian  rights  of  which  we  have 
spoken,  and  the  practical  use  permitted  and  necessarily  made 
by  riparian  owners  of  land  under  water  in  front  of  the  dry  or 


'S24  MiLLBB  17.  Hkhdbnbau-  [Blhiiu 

iip  land.    In  Abcm  v.  Smkh,  12  S.  L  870,  it  ii  Mid  hy  iha 

•eonrt  that  the  owoers  of  tbo  upland  aive  in  audi  eaaoB  im- 
pUedljr  permitted  to  carry  the  upland  Darvard  to  tbe  harbor 
Jine,  «o  that  each  owner  will  ocoupjr  tlio  part  abreait  his  own 
land.  In  Gerhard  v.  Seekonk  «tc  Comrn'rv,  15  R.  I.  334,  and 
in  Engtt  v.  Peckham,  11  B.  L  210,  223,  224,  it  is  held  to  be  a 
permiaeion  and  invitation  hy  tho  stato  to  the  riparian  owner 
to  fill  oat  and  incorporate  the  flats  with  hia  upland  to  the  line: 
EUtridgt  t.  CowU,  4  Cal.  8a  In  Fitchbur^  R.  R.  Co.  v.  Cot- 
ton 4vnd  Maine  R.  J2.  Co.,  3  Cush.  6S,  71,  it  appeared  that  the 
legislature  had  established  a  harbor  line  ibr  Boston  liarbor, 
bat  prohibited  the  extension  of  the  existinf  wharfes  to  the 
line  without  legislative  pernaission.  Afterwards  the  legislM- 
ture  passed  an  act  authorizing  the  owners  of  certain  wharves 
to  extend  them  out  to  the  line.  This  act  was  held  to  be  a 
graut,  and  not  a  mere  revocable  license  (page  87);  and  in 
BavUin  t.  PairpoinU  Mfg.  Co.,  141  Mass.  51,  57,  a  legislative 
authority  to  extend  wharves  t^  tlie  channel  of  a  river  was  held 
equivalent  to  a  grant  of  a  possessory  title,  if  not  an  absolute  iii- 
terest  in  the  soil  In  Nojfolk  CU^  v.  CoqU,  27  GraU.  430,433, 
the  court  treat  the  right  to  use  and  oceupy  the  land  within 
euch  lines  with  wharves,  etc.,  as  a  qualified  propo-ietary  interest 
in  the  soil,  suflScient  to  support  an  action  for  the  possession.: 
Guy  ^.Hermanee^  5  Cal.  73;  63  Am.  Dec.  65;  Potger  v.  TaMeweHi^ 
25  Gratt.  786.  But  the  title  of  the  state  is  not  extinguished 
hy  sadi  legislative  action  merely.  In  this  country  the  gener- 
ally accepted  doctrine  is,  that  the  jus  privcUmm  pasaes  to  the 
<»wner  of  the  adjacent  lands,  and  in  this  state  extends  to  low- 
water  mark,  with  the  accompanying  riparian  rights^  while  the 
ju$  pvbKcum  belongs  to  the  state,  which  hold  the  title  to  the  soil 
under  the  water  as  trustee.  "  Tbe  sovereign  is  trustee  7or  the 
public,  and  the  use  of  navigable  wateie  is  inalienable  " :  3  Kent*a 
Com.  427.    See  Commmweatik  v.  Algar,  7  Cush.  53,  89, 93. 

The  state  is  authoriaed  to  regulate  the  exereise  of  riparian 
rights  in  tlM  interests  of  the  public,  and  may  also  make  con* 
cessions  to  private  owners  of  possessory  .rights  in  the  soil  of 
navigable  waters,  the  effect  of  which  will  be  to  ^ve  them  pri- 
vate and  exclusive  rights  equivalent  to  a  grant:  Grould  or 
Waters,  sees.  138-140.  While  the  public  right  of  navigation 
and  fishery  may  not  be  extinguished  until  the  waters  axe  ex- 
cluded, yet  after  the  submerged  land  is  filled  or  oeoupied 
the  riparian  owner  will  have  the  exolusive  right  of  possession, 
and  the  entire  beneficial  interest;  and  wheUMr  hia  dominion 
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would  h%  absolute,  and  his  title  indefeasible  as  against  the 
state,  is  not  necessary  to  inquire:  Union  Depot  etc.  Co.  V. 
BrunnoUk,  31  Minn.  297;  47  Am.  Rep.  789.  The  action  of 
the  legislature  in  establishing  a  harbor  line  is  to  be  constriMd 
as  a  legulation  of  the  exercise  of  the  riparian  right;  it  settles 
the  line  of  navigability^  above  which  the  state  will  not  inter- 
fere; and  is  an  implied  eoncession  of  the  right  to  boild,  pos- 
sess, and  occupy  to  the  established  line,  which  ainounts 
practically  to  a  qualified  possessory  title:  Hamlin  v.  Pairpoint 
Mfg.  Co.,,  141  Mass.  51,  57,  The  importance  and  substantial 
character  of  these  rights  are  recognized  by  the  courts,  and 
there  is  a  growing  tendency  in  different  directione  to  give  ef- 
fect to  contracts  and  grants  in  respect  to  riparian  occupancy 
and  improvements:  Norfolk  City  y.  Cookt^  27  Gratt.  480,  436; 
Parker  v.  Wett  Coa$t  Packing  Co.,  17  Or.  510,  515.  It  is  true, 
the  right  of  access  and  eommonication  with  the  navigable 
water  belongs  exclusively  to  the  riparian  owner,  except  with 
his  permission.  But  if  in  the  case  of  a  railway  corporation  he 
may,,  fiur  a  consideration,  concede  the  right  to  occupy  with  its 
road-bed  the  land  under  the  shore^  and  obstruct  such  com- 
munication, by  a  valid  contract,  which  we  presume  will  not 
be  questioned,  why  may  he  not  contract  with  natural  persons 
to  g^ant  to  them,  the  right  of  possession  and  occupancy  of 
building  sites  within  the  dock  liae^  for  wharves  or  elevators, 
for  use  in  connection  with  navigation,  or  such  other  pus'poses 
(the  state  not  objecting)  as  the  grantees  may  be  advised, 
with  ngbt  of  way,  if  need  be,  over  his  land^  or,  as  in  this  case, 
impliedly  over  streets  laid  over  tbe  seme,  as  designated  in  the 
plat  and  dedicated  to  the  public  use?  In  many  instances, 
however,,  such  right  of  entry  or  easement  of  passagje  may  be 
fiound  entirely  unnecessary,  the  occupant  having  other  means 
of  reaching  the  loeus^in  quo.  If  the  riparian  owner  may  make 
such  impvovements,,and  afterwards  grant  and  convey  hie  pos- 
sessory title,  or  contract  to  do  so,,  the  courts  ought  not  to 
Bland  upon  so  narrow  a  distinction  as  that  he  may  not  bind 
himself  by  contract  that  another  may  have  and  enjoy  the  same 
possessoiy  rights  in  a  particular  site  or  let  which  he  has  in  it; 
for  his  right  is  not  a  mere  revocable  license,  though  held  in 
subordination  to  the  public  interest,  and  subject  to  some  re- 
straint for  the  general  good  as  other  property  may  be,  though 
dffbreotfy  siVnsted^  Ccmm/mwealth  v.  Mg^r,  7  Gusk  56^  96. 

Them  ean  Be*  no  dotrbf,  we*  tliin*,  that  a  lea^se*  of  stitjh  pfo^ 
arty  would  Be  operative  between  the  parties^  and  a  subsequent 
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porchaser  of  the  upland,  with  notice,  and  expressly  subject 
thereto,  would  also  be  bound  to  respect  the  lessee's  rights.  In 
reference  to  a  lease  of  a  mill  site  in  the  bed  of  the  Mississippi 
Biver  (at  a  place  not  nayigable),  this  court  say  in  SU  Anthony 
Fan$  Water  Power  Co.  v.  MorrUon,  12  Minn.  162,  249,  264: 
**  It  is  not  for  a  private  individual,  under  a  pretense  of  vindi- 
cating the  abstract  rights  of  the  public,  to  set  up  the  intrusion, 
in  a  private  and  civil  action,  for  the  purpose  of  repudiating  his 
own  solemn  contract  obligations." 

In  this  case  the  respondent  does  not  find  it  necessary  to 
question  the  correctness  of  the  decision  in  the  case  of  Lake  5u- 
p^rtor  Land  Co.  v.  Emerson^  88  Minn.  406,  8  Am.  St.  Rep.  679, 
because  there  the  grantor  simply  undertook  to  convey  a  strict 
legal  title,  which  until  the  land  was  reclaimed  could  not  be 
the  subject  of  transfer,  and  we  are  not  called  on  to  distinguish 
that  case.  But  this  case  is  rested  upon  the  contract  of  the 
parties,  incorporated  in  the  several  deeds,  in  which  it  will  be 
seen  the  grantor  covenants  that  the  grantees  and  their  assigns 
'*  shall  have  the  exclusive  right  to  use,  occupy,  and  enjoy  the 
space  covered  by  the  lots"  as  described  in  the  deed,  and  as 
identified  by  the  plat,  and  covenants  "  to  estop  the  company 
and  its  assigns  from  having  or  claiming  the  use  and  occupancy 
of  said  space  by  virtue  of  riparian  ownership,  or  otherwise." 
Here  there  is  an  express  waiver  and  concession  of  the  grantor's 
riparian  rights  in  the  premises,  and  consent  to  the  use  and 
occupancy  thereof,  so  as  to  cut  ofi^  its  access  and  communica- 
tion with  deep  water,  except  in  accordance  with  the  general 
plan  of  improvement  indicated  by  the  plat  And  this  is  also 
made  a  part  of  plaintiff's  contract,  and  undoubtedly  entered 
into  and  affected  the  consideration  of  the  deed  to  him.  He 
thereby  made  himself  a  party  to  the  general  plan  and  arrange- 
ment for  the  improvement  and  disposition  of  the  property,  in 
which  there  was  nothing  unlawfuL  He  took  with  notice  of 
defendant's  deed.  We  see  no  reason  why  he  should  be  re- 
lieved from  the  legitimate  operation  of  these  covenants,  or  why 
a  court  of  equity  should  interpose  to  cancel  or  declare  null 
and  void  the  defendant's  deed,  in  order  to  give  the  plaintiff 
rights  he  has  expressly  agreed  to  waive. 

Order  affirmed.  

RiOBTC  ov  Lakd-owvibs  ni  Navioabui  Waxos  FlMMranro  Tsna 
hAxim,  AHD  or  TBS  Lahds  miDBa  Suoh  Watsbb.  —  Ai  the  nghti  of  rip*- 
mn  owners  on  noa-navigable  watoimore  difforont  from  thoM  that  uo  onjoyed 
hf  nporifta  ownen  on  navigable  watonb  ^  ^  ntoatniy  to  determine  what 
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waters  are  deemed  narigable  in  law.  By  the  oommon  law  of  England,  only 
thoee  liTen  in  which  the  tide  ebbe  and  flows  are  navigable;  and  they  are 
treated  as  navigable  only  so  far  as  the  tide  ebbe  and  flows.  Up  to  the  time 
of  the  Bevolntion,  therefore,  tide-waters  alone  were  deemed  to  be  navigable 
in  law.  This  continned  to  be  the  oase  for  more  than  half  a  centnry  later. 
In  18i5.  Congress  passed  an  act  which  provided  that  "  the  district  conrts 
of  the  United  StatM  shall  have  powers,  and  exercise  the  same  jurisdiction, 
in  matters  of  contract  and  tort  arising  in,  npon,  or  concerning  steamboats 
and  other  vessels  of  twenty  tons'  bnrden  and  upwards,  enrolled  and  licensed 
for  the  coasting  trade,  and  at  the  same  time  employed  in  business  of  com* 
merce  and  navigation  between  ports  end  places  in  different  states  and  ter- 
ritories, upon  the  lakes  and  navigable  waters  connecting  said  lakes,  as  is 
now  poesessed  and  exercised  by  the  said  courts  in  ceses  of  like  steamboats 
and  other  vessels  employed  in  navigation  and  commerce  upon  the  high  seas 
or  tide- waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States**:  6  U.  8.  Stats,  at  Large,  726.  In  the  ctMoi  Propeller  CfenetteeChitf 
▼.  FUzhugh,  12  How.  443»  it  was  urged  that  this  act  was  unconstitutional,  on 
the  ground  that  the  constitutional  grant  of  admiralty  powers  did  not  extend 
above  tide-waters,  and  that  Congress  could  not,  therefore,  extend  it  by  legis- 
lation. The  supreme  oourt,  however,  decided  that  the  admiralty  jurisdio* 
tion  in  this  country  extends  to  all  waters,  whether  salt  or  fresh,  where 
navigation  aids  commerce  between  the  different  states,  or  with  foreign  na- 
tions. Chief  Justice  Taney,  who  delivered  the  opinion  of  the  court»  saidx 
''The  only  objection  made  to  this  jurisdiction  is,  that  there  is  no  tide  in  the 
lakes  or  the  waters  connecting  them;  and  it  is  said  that  the  admiralty  and 
maritime  jurisdiction,  as  known  and  understood  in  England  and  in  thia 
ooantry  at  the  time  tiie  constitution  was  adopted,  was  confined  to  the  ebb 
and  flow  of  the  tide.  Now,  there  is  certainly  nothing  in  the  ebb  and  flow  of 
the  tide  that  makes  the  waters  peculiarly  suitable  for  admiralty  jurisdiction, 
nor  anything  in  the  abeence  of  a  tide  that  renders  it  unfit.  If  it  is  a  public 
aavigable  water  on  which  oommeroe  is  carried  on  between  the  different  states 
or  nations,  the  reason  for  the  jurisdiction  u  precisely  the  same.  And  if  a 
distinction  is  made  on  that  account,  it  is  merely  arbitrary,  without  any 
fonndatioQ  in  reason;  and«  indeed,  would  seem  to  be  inconsistent  with  il 
In  Eng^d,  undoubtedly,  the  writers  upon  the  subject^  and  the  decisions  in 
its  conrts  of  admiralty,  always  speak  of  the  jurisdiction  as  confined  to  tide* 
water.  And  this  definition  in  England  was  a  sound  and  reasonable  one^ 
because  there  was  no  navigable  stream  in  the  country  bey<md  the  ebb  and 
flow  of  the  tide;  nor  any  place  where  a  port  could  be  established  to  oarry  on 
trade  with  a  foreign  nation,  and  where  vessels  oonld  enter  or  depart  with 
cargoes.  In  England,  therefore,  tide-water  and  navigable  water  are  synony* 
moas  terms.  •  •  •  •  At  the  time  the  constitution  of  the  United  States  was 
adopted,  and  oar  courts  of  admiralty  went  into  operation,  the  definifcion* 
which  had  been  adopted  in  England  was  equally  proper  here.  In  the  old 
thirteen  states,  the  far  greater  part  of  the  navigable  waters  are  tide-waters. 
And  in  tiie  statee  which  were  at  that  period  in  any  degree  commercial,  and 
where  courts  of  admiralty  were  called  on  to  exercise  their  juriidiction,  every 
public  river  was  tide- water  to  the  head  of  navigation."  Since  this  decision 
was  rendered,  the  ebb  and  flow  of  the  tide  have  ceased  to  be  regarded,  in  the 
United  States  courts,  as  the  test  of  navigability  of  American  waters,  and 
rivers  and  lakee  navigable  in  fact  are  held  to  be  navigable  in  law.  And  this 
is  the  sensis  in  which  the  phrase  '*  navigable  waters  of  tiie  United  States  "  is 
to  be  nnderatood  wherever  it  oocurs  in  acts  of  Congress.    The  rule  that  made 
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lide-waiar  wjucmymaag  with  navigable  not  only  Umttfid  the  Jnriadiction  ai 
tAminXiy  oourti^  bat  *Uo  determined  the  property  rights  of  riparian  ownen. 
Im  the  eaM  of  Barneg  ▼.  KeohUs,  94  U.  a  324,  338,  Mr.  Justios  Bradley,  who 
delivered  the  opinion  of  the  ooart»  aaid:  "  The  oonfuaion  of  narigaUe  with 
tide  water,  (ound  in  the  momimentt  of  the  coinmoa  law,  long  prevailed  ia 
tkie  oonntry,  notwithetanding  the  broad  differencea  existing  between  the 
extent  and  tc^graphy  ol  the  British  island  and  that  of  the  American  eoa- 
tineiit.  It  had  the  inflaence  for  two  generations  ol  excluding  the  admiralty 
jiurisdictioa  from  oar  great  livers  and  inland  seas;  and  noder  the  like  inilu- 
eaoe  it  laid  the  foundation  in  many  states  of  doctrines  with  regard  to  the 
ownership  of  the  soil  in  navigable  waters  above  tide-water  at  variance  with 
sound  principles  of  public  policy.  Whether,  as  rules  ef  property,  it  would 
now  be  eafe  to  ehango  these  doctrines  where  they  have  been  applied,  as 
before  remarlced,  is  for  the  several  states  themselvea  to  determine.  If  they 
ciioode  to  resign  to  the  riparian  proprietor  rights  nrhich  properly  belong  to 
them  ia  their  sovereign  capacity,  it  is  not  for  others  to  raise  objections.  lu 
oar  view  of  the  subject,  the  correct  principles  were  laid  down  in  M'n-tiH  v. 
WtuMell,  16  Pet  367;  PoUard's  Leasee  v.  //(i(/aB,  3  How.  212,  and  OoodtUU  v. 
Kibbe,  9  How.  47  L  These  cases  related  to  tide- water,  it  is  true;  but  they 
enunciate  principles  which  are  equally  applicable  to  all  navigable  waters. 
And  since  this  courts  in  the  ca^se  of  The  QeneMCt  Chirf^  12  How.  443,  has  de- 
clared that  the  Great  Lakes  and  other  navigable  waters  of  the  country,  above 
as  well  as  below  the  flow  of  the  tide,  are,  in  the  strictest  sense,  entitled  to  the 
denomination  of  navigable  waters,  and  amenable  to  the  admiralty  jurisdiction, 
there  seems  to  be  no  sound  reason  for  adhering  to  the  old  rule  as  to  the  prc^ 
prietorship  of  the  beds  snd  shores  of  snch  waters.  It  properly  belongs  to  the 
states  by  their  hiharent  sovereignty,  and  the  United  States  has  wisely  ab- 
stained from  extending  (if  it  could  extend)  its  survey  and  grants  beyond  the 
limits  of  high  water.  The  oases  in  which  this  court  has  seemed  to  hold  a 
•eontrary  view  depended,  as  most  cases  most  depend,  on  the  local  laws  of  the 
atates  in  whidi  the  lands  were  situated." 

The  ordinance  ol  17S7  for  the  government  of  the  territory  of  the  United 
States  northwest  of  the  river  Ohio  provided  that  the  navigable  waters  lead* 
lag  into  the  Mississippi  and  St.  Lawrence  shall  be  common  highways,  and 
lorever  free.  But  while  the  United  States  courts  and  Congress  have  adopted 
and  acted  upon  the  doctrine  that  all  waters  navigable  in  fact  sre  navigable  in 
law,  and  that  owners  of  Lands  fronting  on  such  waters  take  only  to  ordinary 
high-water  mark,  a  majority  of  the  states  still  adhere  to  the  doctrine  of  the 
English  ooonnon  law.  In  all  the  original  thirteen  states,  except  North  Caro- 
lima»  PennsyWaaia*  and  Virginia,  it  is  still  held  that  rivers  above  the  ebb  and 
flow  of  the  tide»  and  rivers  in  which  there  is  no  tide,  are  non-navigable,  and 
that  the  riparian  proprietors  thereon  own  to  the  middle  line  of  the  stream, 
and  if  a  person  owns  lauJs  on  both  sides  of  such  a  river,  he  is  the  owner  of 
the  whole  bed  of  the  stream  to  the  extent  of  the  length  of  his  lands  upon  it. 
The  states  of  Ohio,  Kentucky,  Illinois,  Michigan,  Mississippi,  and  Wisconsin 
also  adhere  to  the  doctrine  of  the  English  eommon  law  on  tliis  subject:  Day  v. 
Rmlroad  Co.,  44  Ohio  St.  406;  June  v.  Puree/;  36  Ohio  St.  .396;  SiaU  v.  Shan^ 
ttOR,  36  Ohio  St  423;  Sloan  v.  Biemiller,  34  Ohio  St  492;  CkivU  v.  Chamben, 
3  Ohio,  496;  WiOkanAurg  Boom  Co.  v.  Smith,  84  Ky.  372;  Berry  v.  Snyder, 
3  Bush,  266;  FuUer  v.  Dauphin,  124  HL  542;  7  Am.  St  Rep.  388;  WcufamjUm 
lc$  Co^  ▼.  SharUUi,  101  IlL  46;  40  Am.  Rep.  196;  Houck  v.  Totes,  82  111.  179; 
MiddUttm  v.  Pritehard,  3  Scam.  610;  38  Am.  Dec.  1 12;  Maxwell  v.  Bay  Cii0 
B.  Co,,  41  Mich.  463;  Tlutnder  Bay  B.  Co.  v.  Speedily,  31  Mich.  336;  18  Am. 
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X«p.  184;  Jfay  09^  O,  L,  Co,  r,  ImAuMaH  WoHti^  !B8  Midh.  182;  Wataon  v. 
^Bfarv,  26  Mwk.  506;  CZorft  t.  CsnqMnc,  19  Mioh.  325;  Bgam  t.  Brown,  18 
Miflh.  196;  100  AoL  Dm.  164;  JNce  v.  i^ndtiifiiam  10  Mioh.  186;  Lomum  r. 
Setmm,  S  Mioh.  18;  77  Am.  Deo.  436;  Moore  v.  Sanbmme^  t  Mich.  519;  69 
Am.  Dee.  299;  StmmbotU  Magnolia  r.  Mcar$haU,  39  Miss.  109;  Diedi-ich  v. 
Morik  WeaUm  tic  R'y  Co.,  42  Wis.  248;  24  Am.  Rep.  399;  Dclaplaine  ▼.  Chi- 
mt§o  cfe.  J?V  Cx,  42  Wis.  914;  24  Am.  Rep.  386;  Qrtene  v.  Nwmtmacher,  36 
WiB.  50;  WHgU  ▼.  Z><iy,  33  Wis.  260;  AHmond  t.  Oreen  Bay  Co.,  81  Wit 
3«6;  Yaiet  ▼.  ycMbi,  16  Wm.  118;  MarringUm  v.  Bdufords,  17  Wis.  586;  84 
Am.  Deo.  768;  Walker  v.  Shepardson,  4  Wis.  486;  65  Am.  Dec.  324;  Jones  v. 
PHiSbone^  2  Wis.  308.  la  Indiana  this  qaestion  does  not  seem  to  be  defi- 
vtely  seUled:  Goald  oa  Waters,  see.  71;  Sherhdt  ▼.  Bainifridge,  41  Ind.  35; 
li  Am.  Rep.  302;  Dawon  v.  James,  64  Ind.  162. 

The  doctrine  of  the  English  com  moo  law  has  been  rejected,  and  that  of  the 
SHpreine  court  of  the  United  States,  laid  down  in  the  cases  of  The  Oeneseee 
Chief,  12  Hove.  443,  and  Barney  ▼.  Keokuk,  94  U.  S.  324,  328,  has  been  adopted 
in  Alabama,  Arlomsas,  Iowa,  Kansas,  Minnesota,  Missouri,  North  Carolina, 
Tennessee,  Virginia,  and  West  Virginia:  Buliork  v.  WUaon,  2  Port.  436;  Hagan 
V.  Campbell,  8  Port.  9;  33  An.  Dec  267;  Mobile  r,  Salava,  9  Port.  577;  33  Am. 
Dec  325;  Mage*  r.  HalkU,  22  Ala.  699;  Rlnodee  v.  Otk,  33  Ala.  578;  73  Am. 
Dec  439;  Pelen  v.  ^ew  Orieam  He  R.  R.  Co,,  56  Ala.  528;  WilVams  v.  OUwert 
66  Ala.  189;  SL  LottU  etc  R'yCo.  v.  Raamey,  Snp.  Ct  Ark.,  May,  1890;  Jfo 
Manua  r.  Carmkhael,  3  Iowa,  1;  HaigiU  r,  Keokuk,  4  Iowa,  199;  TomHn  ▼.  Du* 
bMgme Hc.R.ACo.,32 Iowa,  106;  7 Am.  Rep.  176;  Mueeer v.  heraheg, 42 Iowa, 
354»;  Hoagktom  ▼.  C.  D.  M.  R,  Co,,  47  Iowa,  870;  Remnek  v.  D.  A  N,  W.  ICg 
Co.,  49  Iowa,  664;  StietU  ▼.  Bmchez,  72  Iowa,  65;  2  Am.  St.  Rep.  233;  Wood 
T.  Fmder,  26  Kan.  682;  40  Am.  Rep.  330;  Hanford  v.  Si.  Paul  etc  R.  R.  Co., 
43  MiBBU  104;  Unkm  De/ptd  eU.  Co.  t.  Brmuwidt,  31  Minn.  297;  47  Am.  Rep. 
789;  Briebmi  ▼.  8L  PaaU  etc  R.  R.  Co.,  23  Minn.  114;  Benson  v.  Mmrow,  61 
Ma  34ft;  OMm  ▼.  Benbwy,  3  Ired.  277;  38  Am.  Dms.  722;  Goodwin  v. 
Tkomptm,  15  Lea,  209;  54  Am.  Rep.  410;  SinaH  ▼.  Clark,  2  Swan,  9;  58 
Am.  Dee.  49;  %fer  ▼.  SM^  7  Bazt.  403;  Elder  ▼.  Burma,  6  Humph.  358; 
Norfolk  Citg  r.  Cooke,  27  GhratL  430;  Raoenawood  ▼.  Fleminga,  22  W.  Va. 
52;  46  Am.  Rep.  485. 

In  the  otse  of  Bider  ▼.  Bmrrua,  6  Hamph.  367,  Tarloy,  J.,  delirering  the 
opinion  of  lbs  coart,  said:  *'  To  adopt  the  English  principle,  that  no  rhrer  is 
»  naTigable  river  aboro  the  ebb  and  flow  of  the  tide,  would  be  to  declare  that 
there  is  no  river  nangaUo  in' the  valley  of  the  Mississippi;  and  that  the 
Miadsaippi,  Miasonit,  Ohto^  and  Tennessns  do  not  belong  to  ih»  public^  but 
are  tbo  property  of  individual  owners  of  land  npon  tfaoir  margins,  —  an  ab- 
•mrdity  too  monstroos  to  bo  thonght  of." 

Under  the  laws  of  Korth  Carolina  and  Virgmia  of  early  date  the  beds  of 
navigable  rivers,  whether  salt  or  fresh,  oonld  not  be  granted  as  private  prop- 
erty: CoUma  V.  Benburg,  6  Ired.  118;  42  Am.  Dec  155;  Mor/olk  CUy  v.  Cooke. 
27  Oratt  430;  ^oms  v.  Riekiarda.  4  Call,  441;  2  Am.  Dec  574. 

The  Pennsylvania  law  on  the  snbjeot  nnder  disonssion  is  aomewhat  peen* 
liar.  The  oomaaon-law  ralea  are  held  not  to  apply  to  the  rivera  of  that  atato 
above  the  ebb  and  flow  of  the  tides:  Shrunk  v.  SehuglkiU  Na».  Co.,  14  Serg. 
A  R.  7L  All  atreama  capable  of  being  navigated  are  regarded  aa  navigable 
in  Uw:  Flanagan  v.  City  qf  Pkihdelpkia,  42  Pa.  St  219.  The  beda,  gravel, 
and  aaad-bara  of  sneh  rivers  are  not  aubjeot  to  private  appropriation  under 
iho  ordinary  land  lawi:  Poor  v.  McClure,  77  Pa.  St  214.  Grants  of  Unds 
bsfdoriag  on  aavijabia  rivort  go  to  low-watter  mark:  Fmkmer  v.  ff iifiams,  122 
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Pa.  St  191;  9  Am.  St.  Rep.  88;  Flanagan  r,  CUf  t^  PhOadelphki,  42  Pa.  St 
219;  Wainwrighi  ▼.  McGuUmigK  63  Pa.  St  66;  Poorr,  MtCltirt,  77  Pa.  St. 
214;  i/orrfy  ▼•  TJumas,  10  Watts,  63;  36  Am.  Dea  141.  Such  grants, 
however,  gire  an  absolute  title  to  high>water  mark  only,  and  a  quali- 
fied title  to  the  land  between  high-water  mark  and  low  water  mark. 
The  grantee's  title  to  the  space  between  high  and  low-water  mark  is 
subject  to  the  right  of  navigation  in  the  publio.  He  can  only  use  that  spaoe 
for  such  purposes  as  do  not  interfere  with  the  free  flow  and  navigation  of  the 
water.  The  state  may  use  it  for  navigation  purposes  without  compensation, 
and  may  probeot  it  from  an  unauthorized  use  even  by  the  riparian  owner: 
Fulmer  v.  WiUiams,  122  Pa.  St  191;  9  Am.  St  Rep.  88;  Pkiladelpltia  v.  SeoU, 
81  Pa.  St  80;  ^  v.  Commontoealth,  70  Pa.  St  138;  Wahwrighi  v.  McCulr 
tough,  63  Pa.  St  66;  Stover  v.  Jack,  60  Pa.  St  839;  100  Am.  Dea  566.  But 
a  third  person  has  no  right  to  erect  a  wharf  on  land  below  high-water  mark 
on  navigable  waters  without  permission  of  the  owner  of  the  adjoining  fast 
land:  BaU  v.  Slack,  2  Whart  508;  30  Am.  Deo.  278. 

The  question  as  to  the  ownership  of  the  soil  and  fisheries  of  large  inland 
lakes  is  ig  a  curious  state  in  the  English  law.  The  publio  right  of  naviga- 
tion in  them  seems  to  be  recognised,  but  probably  depends  upon  presoription 
and  proof  of  long-continued  use.  But  the  sovereign  and  the  publio  are  not 
regarded  as  having  such  rights  in  these  lakes  as  they  have  in  tide-waters.  In 
the  case  of  Briatow  v.  Cormhan,  L.  R.  3  App.  G.  641,  involving  the  right  ol 
fishery  in  Lough  Neagh,  the  largest  lake  in  the  United  Kingdom,  Lord 
Chancellor  Cairns  said:  "  The  crown  has  no  de  jure  right  to  the  soil  or  fish- 
eries of  a  lough  like  Lough  Neagh.  •  •  •  •  I  am  not  aware  of  any  rule  which 
would  piimfi/acle  connect  the  soil  or  fishings  with  the  crown,  or  disconnect 
them  from  the  private  ownership  either  of  the  riparian  proprietors  or  other 
persons.**  And  while  the  courts  do  not  appear  to  be  willing  to  apply  to 
such  lakes  the  rule  that  the  riparian  proprietor's  title  extends  ttegme  ad  JUum 
aqwB,  the  publio  do  not  seem  to  be  accorded  any  greater  privileges  in  them 
than  in  fresh-water  rivers,  above  the  ebb  and  flow  of  the  tides:  MarthaU  v. 
NoOeswater  8,  N.  Co.,  3  Best  &  8.  782;  Bhon^field  v.  JohntUm,  8  L  R.  C.  L. 
68;  Bristaw  v.  Cormiean,  10  I.  R  C.  L.  398;  L.  R.  3  App.  a  641. 

In  this  country,  even  in  those  states  which  adhere  to  the  rule  of  the 
Bnglish  common  law  as  to  freish-water  rivers,  the  great  inland  lakee  which 
are  navigable  in  faot  are  regarded  as  publio  property,  and  no  more  snsoepta- 
ble  of  private  ownership  than  the  sea.  Riparian  proprietors  on  the  great 
American  lakes  own  only  to  the  water's  edge:  Lmcofti  ▼.  Doris,  53  Mich. 
375;  61  Am.  Rep.  116;  8taU  v.  FraiikUn  FaUe  Co.,  49  N.  H.  240;  6  Am.  Rep. 
513;  Siate  v.  Gilmanton,  9  N.  H.  461;  Oastal  Commiaaionere  ▼.  People,  5  Wend. 
423;  Champkun  R.  B.  Co.  v.  ValenUne,  19  Barb.  484;  Sloan  v.  BiemUler,  34 
Ohio  St  492;  Seaman  v.  SmUh,  24  IlL  521;  FUteker  v.  Pkeipe,  28  Vt  257; 
Jakeway  v.  Barrett,  38  Vt  316;  AueOn  t.  RuOand  R.  R.  Co.^  45  Vt  215.  la 
the  case  of  Canal  Commimonere  v.  People,  5  Wend.  446,  Chanoellor  Wal- 
worth, referring  to  the  rule  of  the  English  common  law  in  reference  to  navi- 
gable fresh-water  rivers,  said:  "The  principle  itself  does  not  appear  to  be 
sufSiciently  broad  to  embrace  our  large  fresh-water  lakes  or  inland  seas, 
which  are  wholly  unprovided  for  by  the  common  law  of  England.  As  to 
these,  there  is  neither  flow  of  the  tide  or  thread  of  the  stream,  and  our  own 
local  law  appears  to  have  assigned  the  shores  down  to  the  ordinary  Inw- 
water  mark  to  the  riparian  owners,  and  the  beds  of  the  lakes,  with  the 
islauds  therein,  to  the  public."  But  see  Cobb  v.  Davenport,  32  N.  J.  L.  369, 
in  which  it  was  held  that  the  soil  under  fresh-water  lakes  in  that  state  is  in 
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be  proprieton,  and  not  in  the  Mtoto,  and  that  it  may  bo  acqnirad  by  an  in- 
•ividnal  owner  by  a  grant  from  tiie  ooonoil  of  proprietors.  In  Hogg  r, 
^etrman,  41  Ohio  St  81»  52  Am.  Rep.  71,  it  was  held  that  land  under  the 
Faten  of  a  navigable  bay  or  harbor  on  Lake  Brie  may  be  held  in  private 
yimerahip,  anhjeot  to  the  pnblio  rights  of  navigation  and  fishery,  by  title 
Vom  an  express  grant  made  or  sanctioned  by  the  general  goremment.  In 
tfassachnsetts  and  in  Maine,  the  same  rules  that  have  been  applied  to  the 
Qreat  Lakes  are  applied  to  what  are  termed  "Great  Ponds  ":  PeopU*a  lee  Co. 
V.  Daoenport^  149  Mass.  822;  14  Am.  St.  Rep.  425;  Oaye  ▼.  S^finkratUB,  131 
Mass.  222;  HUtinger  t.  Eamu^  121  Mass.  539;  Briatow  v.  Rochport  Ice  Co.,  77 
Me.  100;  Stevem  v.  King,  7tf  Me.  197;  49  Am.  Rep.  609;  Wood  v.  Kelleg,  30 
Me.  47. 

RioBn  or  Ltroiul  akd  Riparian  Ownibs  ozi  Natioabli  Watbbs.  ^ 
Having  ascertained  what  waters  are  deemed  navigable  in  law,  we  proceed  to 
iwiifi*^^r  the  rights  in  sneh  waters  and  in  the  soil  beneath  them,  possessed 
by  the  owners  of  lands  bordering  on  the  shores  and  banks  thereof.    Every 
riparian  or  littoral  proprietor  has  a  right  of  acoess  to  the  deep  or  navigable 
water  in  front  of   his  land:   Buceleueh  v.  Metropolitan   Board  of  Worke^ 
L.  R.  5  H.  L.  418;  Yatee  v.  Miboaukee,  10  WaU.  497;  S/Urleg  v.  Bishop,  Ql 
OoL  543;  Mather  v.  Chapman^  40  Conn.  882;  16  Am.  Rep.  46;  Claris  v.  Feelh 
ham.  10  R.  L  35;  14  Am.  Rep.  654;  Delaplaine  v.  CUcago  S  N.  W.  i?*jf  Co., 
42  Wis.  214;  24  Am.  Rep.  386.    And  according  to  the  weight  of  authority, 
this  right  of  acoess  is  one  which,  when  once  vested  in  the  owner,  cannot  be 
taken  from  him  without  jnst  compensation:  BiteeUuch  v.  Metropolitan  Board 
</  Woria,  K  R.  5  H.L.  418;  ShMeg  v.  Biehop,  67  OaL  543;  dnkm  Depot  etc 
Co.  T.  Brunewidt.  81   Minn.  297;  47  Am.  Rep.  789;  Clark  v.  Peekham,  10 
R.L35;  14Am.Rep.654;  Debxpkum^.  Chicago  AN.  fT.  il  y  a».»  42  Wis.  214; 
24  Am.  Rop.  886;  Gould  on  Waters,  eec.  150;  Tatoe  v.  MUwaniee,  10  Wall. 
497.    Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court  in  the  case 
last  eited.  saidt   "This  riparian  right  ia  property,  and  is  valuable,  and 
thoogh  it  must  be  enjoyed  in  due  subjection  to  the  rights  of  the  public,  it 
eaanot  be  arbitrarily  or  oapriciously  destroyed  or  impaired.    It  is  a  right 
of  which,  whan  onoe  vested,  the  owner  can  only  be  deprived  in  aocordanoe 
with  eetablished  law,  and«  if  necessary  that  it  be  taken  for  the  public  good, 
upon  due  compensation.'*    But  see,  contra,  Tomlin  v.  DtUmquo  etc  R  B.  Co., 
82 Iowa,  106;  7  Am.  Rep.  176;  Stevene  r*  PaUraom  A  N.  R.  R.  C7o.,84  N.  J.L. 
682;  8  Am.  Repi  269;  Qoidd  v.  Hwdeon  R.  R.R*Co.^^  N.  Y.  522.    In  the 
case  of  Diedrieh  v.  North  Weetcm  Union  iTy  Co^,  42  Wis.  248,  24  Am. 
Rep.  399,  the  plaintifl;  who  owned   land  on  the  shore  of  Lake  Michigan, 
filled  in  the  lake  in  front  of  his  land,  for  the  sole  purpoee  of  extending  his 
possession  into  the  lake,  and  not  for  the  purpoee  of  protecting  his  land  on 
the  shore,  or  of  oonstructing  a  wharf,  and  it  was  held  that  he  failed  to  sus- 
tain his  tiJe  to  a  part  of  the  Und  so  filled  in,  which  the  defendant  sought 
to  condemn  for  a  right  of  way.    The  right  to  use  the  bed  of  navigable  waters 
beyond  the  line  of  low  water  rests  upon  the  owner's  title  to  the  bank  or  shore, 
and  not  upon  any  title  to  the  bed  of  such  navigable  water:  Lake  Superior  L, 
Co.  ▼.  Bmermrn,  38  Minn.  406;  8  Am.  St  Rep.  679;  Jklaplains  y.  Chicago  A 
N.  W.  R'g  Co.,  42  Wis.  214;   24  Am.  Rep.  386;   Diedrieh  v.  Noi-th  Weetern 
Union  Wy  Co.,  42  Wia  248;  24  Am.  Rep.  399. 

Another  right  possessed  by  the  littoral  or  riparian  proprietor  on  navigable 
waters  is  the  right  to  extend  out  to  the  point  of  navigabUity  suitable  landings, 
pien,  and  wharves  on  and  in  front  of  hU  lands,  and  he  has  tiie  right,  for  this 
purpose,  to  occupy  exclusively  the  bed  of  the  waters,  subordinate  only  to  Uie 
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paaranomit  pabllo  right  of  narigmtion:  DitUon  r.  Strong^  1  Black,  fS;  Raihnai 
Co.  r.  Sehmrmdr,  7  Wall.  £72;  Tatss  ▼.  diUwauhee,  10  Wall.  497;  AOee  v. 
PadcH  Co.,  21  WaU.  389;  Ojae  ▼.  Tqfiw,  33  Fed.  Rep.  780;  Cdbum  v.  ilmet,  82 
OaL  385;  28  Am.  Rep.  834:  Mather  v.  Chapman^  40  Conn.  382;  16  Am.  Rep.  48; 
Simona  ▼.  French,  26  ConB.  318;  InhabUanU  qf  BaH  Haven  T.  ffenUngtoaf^t  7 
Conn.  188;  Chhago  r.  Ldjlln,  49  HI  172;  Bntmhiger  v.  Peq^,  47  111.  384;  95 
Am.  Deo.  495;  Sherhck  r.  Bainhridge,  41  lad.  35;  13  Am.  Rep.  302;  Shet' 
lock  y,  Bainhridge,  29  Ind.  384;  Mttuer  ▼.  Hershey,  42  Iowa,  356;  Chrani  v. 
Davenport,  18  Iowa,  179;  ^ai^^JU  r.  JTeo/hOi^  4  Iowa,  199;  Ooodeell  ▼.  Lmomn, 
42  Md.  348;  Hamlin  t.  PairpoUd  Mfg.  Co,,  141  Masa.  51;  %an  v.  ^rou;/t,  18 
Mich«  190;  Harford  r.  8L  Paul  A  D,  R.  R.  Co.,  48  Minn.  104;  Union  Depot 
etc  Co,  V.  Brunewkh,  31  Minn.  297;  47  Am.  Rep.  789;  Stevens  v,  Pater$on  A 
N,  R.  R,  Co,,  34  K.  J.  L.  632;  3  Am.  Rep.  280;  BeU  ▼.  Qough,  23  N.  J.  L. 
024t  Arnold  ▼.  Mundy,  8  N.  J.  L.  1;  10  Am.  Dee.  358;  Pearker  v.  Weat  Coatt 
Packing  Co.,  17  Or.  510;  Clarh  v.  Peekkcan,  10  R.  L  35;  14  Am.  Rep.  854| 
Thomton  t.  Grant,  10  R.  L  477;  14  Am.  Rep.  701;  Amtin  v.  RutUmd  R.  R. 
Co.,  45  Vt  215;  Aieaoandria  R'y  Co,  v.  FawMC,  81  Gratt  761;  Nwf^k  dtf 
r,  Cooke,  27  Gratt  430;  Diedrieh  v.  North  Wet/tern  U,  R'f  Co.,  42  Wis.  248;  24 
Am.  Rep.  399;  Dehplcdne  r.  ChSeago  A  N.  W.  Ry  Co.,  42  Wii.  214;  24  Am. 
Rep.  386;  Wieconmn  R.  I.  Co.  ▼.  Lytms,  30  Wia.  61.  Some  of  tbe  eaMi  hotd 
that  the  owner  muet  not^  im  exeroising  this  right,  carry  out  hia  wharf  or 
atl&er  improTeraoat  bejoad  tbe  point  of  navigabilitj,  while  other  oasee  hold 
a  more  liberal  doctrine,  and  peraiit  him  to  eztead  hia  improvementa  beyond 
that  point,  provided  he  doee  not  interfere  with  tbo  pnblie  right  of  navigatioai 
Goald  oa  Watery  sea  181. 

la  New  Jersey,  it  ii  held  that  the  inchoate  right  of  tbo  riparian  proprietor 
to  acquire  an  ezelneivo  right  to  the  property  by  wharfiag  out,  or  otherwiM 
improving  the  same,  givoa  him  no  property  in  the  land  while  it  remaini  ns* 
dor  water:  8ttmm»  v.  Pmtermm  §to,  R.  R.  <h.,  84  K.  J.  L.  532;  3  Am.  Ropw 
968l  Bat  it  ia  hold  that  by  Tirtae  of  a  local  cnatom,  having  tbe  force  of  eotab* 
liahed  law  in  that  stattt  the  adjaooaoy  di  aaeh  propnotor'a  land  to  a  navigablo 
iteroam  imveota  him  with  a  lioeoso  to  fiU  in  and  wharf  oat  oa  the  pablio  do* 
Main  in  front  of  his  land,  to  aaoh  aa  extent  aa  doea  no*  intorfero  with  poblio 
lighto;  and  this  license,  whoa  ezeoatedv  booooMs  irrevocable:  i^eit  Jereey  & 
^I.Oa.w.  Morrh  O.  A  B.  Co.,  U  V.  J.  Eq.  396;  BeU  r.  Oaugh,  23  N.  J.  U 
€04. 

Whethor  thia  right  of  tho  riparian  owner  to  wharf  or  improve  oat  to  tha 
point  of  naarigability  is  a  right  that  oan  bo  severed  from  the  abnttiDg  land  ta 
whioh  it  it  appurtenant  is  a  qnestion  apon  which  there  ia  a  conflict  of  |adioiaI 
opinioa.  ttome  anthorlties  hold  that  this  right  is  peculiar  to  tha  riparisa 
owner  himself,  and  cannot  bo  tho  oabjeot  of  traaafor  or  sale,  indepoadsatly 
of  a  conveyaaoe  of  tbe  land  ta  which  the  right  is  appartaaant:  Mtmer  v.  Hrn^ 
ahey,  42  Iowa,  356;  Steele  v.  Sanekm,  72  Iowa,  65;  2  Am.  St.  Rep.  233;  Z^oia 
Superior  L.  Co.y,  Enerwn,  38  Minn.  406;  8  Am.  St.  Rep.  679.  In  tho  oaas 
last  ottod,  GiliiUan,  O.  J.,  delivering  tho  opiaioa  of  tho  court,  said:  "Tho 
right  ia  incident  to  tho  land,  —  belongs  to  it  by  nature.  Wo  havo  aot  found 
any  case  holding  that  it  may  bo  severed  from  the  right  to  the  aimttaag  Und» 
so  as  to  booome  aright  in  gross,  -^one  person  owning  exchiBlvely  the  shore, 
and  another  the  ri^Mirian  right  incident  to  it,  though  owning  no  shore.  Aa 
the  owner  of  tho  shore  haa  no  title  to  tbe  soil  under  tho  water,  ho  can  oeavey 
nothing  in  the  soil;  and  as  ho  cannot  convey  tho  riparian  right  aovered  from 
the  shore,  hia  daed  of  oonvoyaaoo  of  tho  soil  under  tho  water  mast  ho 
otativo," 
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hk  the  mlMeqaeiit  eue  of  Banford  ▼.  8%,  PmA  etc  R.  R,  <%.,  48  Mnm.  KM^ 
the  coort  overruled  Ae  deeieion  in  Lake  Swperior  L.  Oo.  ▼.  Bmenon,  38  Miim. 
4M,  8  Am.  St.  Rep.  879,  and  decided  that  the  right  to  reclaim,  improve,  and 
oeenpy  rahmerged  lands  out  to  the  point  of  aaTigability,  although  originally 
ineident  to  the  rtpariaa  estate,  may  be  separated  therefrom,  and  be  trans- 
ferred to  and  enjoyed  by  persons  having  no  interest  in  the  original  riparian 
estate.  And  it  has  hem  deewhere  held  that  improvements  may  be  serered 
from  the  uplands,  and  held  by  other  persons  having  no  interest  in  the  origi- 
nal tract:  SbnoHs  v.  Frtndi,  25  Oonn.  348;  Ooodarli  ▼.  Lawson,  42  Md.  848. 
Bat  if  the  owner  of  a  city  lot  conveys  it  with  the  waters  of  a  navigable  stream 
as  a  boandary,  he  will  uot  be  presumed  to  have  reserved  to  himself  property 
rights  in  front  of  the  land  conveyed,  which  he  may  Jgprant  to  others  for  pri- 
vate occupation,  or  which  he  may  so  use  himself  as  to  cut  off  his  grantee  from 
the  privileges  and  conveniences  which  appertain  to  the  shores  of  navigable 
waters:  Turner  v.  Hollcmd,  86  Mich.  463;   IVcUton  ▼.  Petfrs,  28  Mich.  608. 

The  right  of  a  riparian  or  littoral  proprietor  to  improve  out  into  the  navi- 
gable waters  in  front  of  his  lands  is,  until  actually  availed  of,  subject  to  the 
right  of  the  United  States  to  use  the  soil  under  the  water  in  aid  of  naviga- 
tion,— for  the  erection  of  light-honsos,  for  instance, — without  making  compen- 
sation to  such  proprietor:  ChappeU  v.  Watertoorih,  39  Fed.  Rep.  77;  Bill  v. 
UmtedaMei,  88  Fed.  Eep.  172. 

The  right  of  the  riparian  owner  to  nse  and  enjoy  the  improvements  made 
by  him  in  navigable  waters  fronting  on  his  lands  is  not,  H  seems,  limited  to 
purposes  connected  with  the  actual  use  of  the  navigable  water,  but  may  ex- 
tend  to  any  purpose  not  inconsistent  with  the  puUis  right:  Hanfiurd  v.  A. 
Pwd^D,  iL  A.  Ob.,  43  Minn.  104. 

The  rqiartsn  owner  on  navigable  waters  has  a  right  of  necessity  if  his  laad 
is  being,  from  natoral  eanses,  worn  away  by  the  water,  to  intrude  into  the 
shallow  water  near  the  hank  or  shore  for  the  eonstraction  of  works  necessary 
to  the  proteotion  of  his  laad  against  the  aotion  of  the  water.  Bot  in  exerois* 
ing  this  right  he  Mnst  nei  interfere  with  the  pablie  use:  Oonld  on  Watets, 
■ea.  180;  Diedrkhr.  North  Wmtem  anion  B*y  C0,,^Wia.^^;  24  Am.  Rep. 
899;  Dehplaine  v.  Chkago  A  N.  W.  R'f  Co.,  42  Wis.  214;  24  Asn.  Rep.  388; 
QorriA  w.  Clomfk,  48  K.  H.  9;  97  Am.  Dee.  681. 

RiOHTS  or  I^TTOKAL  Pkopriktors  TO  Flatb.  —  Ib  Massachusetts,  by  the 
eelony  ordinance  of  1647,  sometimes  referred  to  as  the  ordinance  of  1641,  it 
was  provided  that  proprietors  upon  salt  waters,  where  the  tide  ebbs  and  flowi, 
should  have  prepeity  te  the  low -water  mark  where  the  sea  does  not  ebb 
abova  one  hondred  rods,  and  not  more  than  that  distaaoe  where  it  ebbs 
farther,  provided  snch  proprietors  should  not  have  the  right  to  stop  or  hinder 
the  passage  of  boats  or  vessels  to  other  men's  houses  or  lands.  Referring  to 
this  ordinaaee.  Parsons,  OL  J.,  in  delivering  the  opinion  of  the  eoort  in 
Storer  v.  Freeman,  6  Mass.  435,  4  Am.  Dec  166,  said:  "This  ordinance  was 
annulled  with  the  barter  by  the  anthariCy  of  which  it  was  made;  bot  from 
that  time  to  the  present  a  asage  has  prevailed  which  now  has  force  as  our 
comsMMi  law,  that  the  owner  of  lands  bonnded  on  the  sea  or  salt  water  shall 
hold  to  fewnrater  mai^  so  that  he  does  not  hold  more  tlian  one  hundred  rods 
below  Ugh-wstor  nark;  hot  the  rights  of  others  are  saved  agreeably  to  a 
piovisioii  in  the  ordinsace."  This  is  Umb  established  law  of  Massachusetts 
ani  of  Mainee  8ilorsr  v.  Freeman,  8  Mam.  485;  4  Am.  Dea  169;  Parher  v. 
Smith,  17  Mass.  418;  Marker  v.  Batei,  18  Pick.  266;  23  Am.  Deo.  878;  Fafat- 
tine  V.  Piper,  22  Piek.  66;  88  Am.  Dea  716;  OommonweaUk  v.  Alffer,  7 
Cwh.  83;  Cmmnmmtifh  v.  ReoBbmrp,  9  Gray,  461;   Boeton  v.  iUcAariKsM, 
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105  Mms.  8B1;  Bmerton  ▼.  Tayhr,  9  Greenl.  42;  23  Am.  Dea  631;  Z>tni- 
ean  ▼.  8ylve$ter,  24  Me.  482;  41  Am.  Dea  400;  OerrUh  ▼.  Proprietor 
qf  Union  Wharf,  26  Me.  384;  46  Am.  Dec  568;  Piiu  ▼.  Mumroe,  86  Me. 
809;  68  Am.  Deo.  761;  Mouiton  v.  lAbbey,  87  Me.  472;  69  Am.  Deo.  67;  King 
Y.  Young,  76  Me.  76;  49  Am.  Kep.  696;  Gould  on  Waters,  aea  169;  3  Kent's 
Com.  430.  And  it  is  held  applicable  as  a  osage  in  New  Hampshire:  Gould  on 
Waters,  seo.  109;  Clement  v.  Bunu,  43  N.  H.  621.  The  littoral  proprietor 
may,  to  the  extent  of  one  bnndred  rods,  buiid  solid  stmotures  on  the  flats  in 
front  of  his  land,  and  thus  obstruct  the  flow  and  reflow  of  the  tide,  provided 
he  does  not  wholly  cut  off  his  neighbor's  acoess  to  his  house  or  land;  and  if 
the  coterminous  proprietor  suffers  injury  in  consequence,  it  is  damnum 
absque  injuria:  Davidmm  v.  Bortcn  and  Maine  R,  B.  Co,,  3  Gush.  91;  Boetmi  ▼. 
Rfehardson,  105  Mass.  365;  Deering  r.  Long  Wharf,  25  Me.  61. 

The  owner  of  these  flats  may  oonvey  them  without  the  uplands,  or  he  may 
oonvey  the  upland  without  the  flats:  Barker  ▼•  i^otef,  13  Pick.  256;  23  Am. 
Deo.  678;  Porter  v.  Sullivan,  7  Gray,  447;  Pike  v.  Munroe,  36  Me.  309;  58 
Am.  Dea  751;  Claneep  t.  HoudleUe,  39  Me.  461;  Brakiine  t.  Moulton,  66  Me. 
276.  And  the  same  rule  is  applied  in  Conneoticutt  Ladiee'  8.  P.  8oe,  v, 
Habtead,  68  Gonn.  144.  And  although  in  that  state  the  rights  of  the  littoral 
proprietor  depend  upon  usage,  unaided  by  ancient  statutory  provisions,  he 
has  the  ezdusive  right  to  construct  wharves  upon  the  flats  in  front  of  his 
land,  if  he  conforms  to  the  regulations  Imposed  by  the  state,  and  does  not 
obstruct  navigation:  Union  Wharf  r.  Starin,  46  Gonn.  685;  Mather  w.  Chap- 
metn,  40  Gonn.  382;  16  Am.  Rep.  46;  Gould  on  Waters,  see.  170. 

RiOBT  TO  AooRBTioNS.  —  Both  the  land  formed  by  alluvion,  or  the  grad- 
ual and  imperceptible  accretion  from  the  water,  and  that  gained  by  relio- 
tuWt  or  the  gradual  and  imperceptible  recession  of  the  water,  belong  to  the 
owner  of  the  land  to  which  the  addition  is  made.  This  subjeot  is  considered 
at  length  in  the  note  to  Hagan  v.  CamfbeU,  33  Am.  Dea  276-281.  In  addi* 
tion  to  the  cases  therein  cited,  see  the  following:  WeUm  v.  BaSkg,  66  Gonn. 
S92;  8  Am.  St  Rep.  48;  Berry  r,  Snyder,  8  Bush»  266;  Cook  v.  (%  </  Bur^ 
Ungton,  80  Iowa,  94;  6  Am.  Rep.  649;  Lomngetom  v.  Omm^  qf  Si.  Clair,  6« 
UL  66;  16  Am.  Rep.  616,  and  note  624> 

The  title  of  a  riparian  or  littoral  proprietor  on  navigsble  waters  oxtenda  to 
ordinary  highowater  mark,  and  if  the  line  of  ordinary  high-water  mark 
changes,  the  line  of  his  land  changes  with  it:  Wettee  t.  Baikg,  66  Oonn.  292; 
8  Am.  8t  Rep.  48;  8teek  v.  Sanchez,  72  Iowa,  66;  2  Am.  bt.  Rep.  233. 

Right  ov  Ripariah  Owmbb  n  vor  AmorsD  bt  Rbpmal  of  Statutb 
declaring  a  stream  navigable:  Steele  v.  Samekez,  72  Iowa,  66;  2  Am.  St.  Rep. 
233;  Chicago  etc  B^y  Co,  v.  Porter,  72  Iowa,  426;  Serrin  v.  Or^  67  Iowa, 
196;  Wood  v.  Chicago  etc  Ity  Co.,  60  Iowa,  466;  nor  by  the  enactment  of  a 
statute  making  a  river  non-navigable:  Ifooil  v.  Fowkr,  26  Kan.  682;  40  Am. 
Rep.  33a 

Riparian  Rigrts  Riooonizbd  Hkrx  Which  abb  not  nr  England.  — 
The  ownership  of  the  beds  of  navigable  waters  is  in  the  crown  and  Parlia- 
ment in  England,  and  in  the  public  in  the  United  States;  for  the  people  of 
this  country,  at  the  Revolution,  succeeded  to  all  the  rights  of  the  English 
king  and  Parliament.  But  there  is  a  difference  between  the  recogniaed 
rights  of  littoral  and  riparian  owners  in  this  country  and  those  recogniaed  in 
England.  By  the  common  law  of  England  there  is  no  general  right,  as  inci- 
dent to  the  ownership  of  lands  abutting  on  navigable  waters,  to  extend 
wharves  or  other  improvements  beyond  the  ordinary  high- water  mark: 
Gould  on  Waters,  sea  167.    In  this  country,  hpwever,  it  is  diffisreiit.    What> 
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•rer  remaiiM  aftar  giring  to  the  pablio  the  fall  anjoyment  of  their  ri^te  is 
reoogniied  at  belonging  to  the  ripariui  or  littoral  proprietor*  and  he  may  do 
anything  npon  the  land  beyond  his  strict  boundary  lines,  which  will  not  in- 
terfere with  the  pnblio  right  of  navigation!  BmrowB  r.  Oalbip,  32  Conn.  403; 
87  Am.  Dec.  186;  OrOam  r.  HttrUmri^  92  Conn.  178;  Frkik  ▼.  Lawrmtee^  20 
Conn.  118;  Sati  H<wm  ▼.  Hemingway,  7  Conn.  186;  CommiMweodth  v.  Charle*' 
iowi,  1  Pick.  180;  dmrnonweakh  r.  Alger,  7  Cash.  63;  ProMenee  8,  B,  Co, 
▼.  FroMetuM  S.  B.  Ox,  12  B.  L  348;  Aldm  r.  Pkmtg,  12  Fla.  348;  Gonid 
eo  Waters,  see.  168. 

RiORT  OF  RiPARUH  OwKVB  TO  loB  OH  Katioaslv  Watibb.  —In  thoss 
states  where  the  beds  of  navigable  streams  are  held  to  belong  to  the  states 
the  riparian  proprietor  has  no  right  to  the  ioe  which  forms  on  the  stream,  as 
an  incident  to  his  ownership  of  the  adjoining  land.  The  privilege  of  gather- 
ing ioe  on  pnblio  waters  is  a  common  right,  and  the  ioe  when  gathered  belongs 
to  the  first  iq;>propriator:  Qonld  on  Waters,  sec  101;  Wood  v.  Fomler,  26 
Kao.  682;  40  Am.  Bep.  880;  Hkkeg  v.  Hmard,  8  llo.  App.  480.  This  prin- 
eiple  is  applied  in  Massachusetts  and  in  Maine  to  the  ioe  that  forms  on  what 
are  there  termed  great  ponds:  Bratiow  v.  Bockpori  let  Co.,  77  Mo.  100;  Bom^ 
oO  V.  Do^le,  131  Mass.  474;  Oage  v.  Stehikrauoi,  131  Mass.  222;  ffliUnger  v. 
Jbmet,  121  Mass.  639;  Fajf  v.  Salem  Aquedud  Co.,  Ill  Mass.  27s  Oommm' 
tssa/U  V.  VimfoU,  108  Mass.  441;  PoIm  v.  Woods,  108  Mass.  160. 

Bat  in  those  states  where  it  is  held  that  riparian  owners  take  to  the  middle 
el  streams  in  which  the  tide  doea  not  ebb  and  flow,  though  capable  of 
Bttviipition  in  fact^  the  riparian  proprietor  owns  the  ice  in  the  river,  which 
forms  over  his  lands  WasMngUm  Ioe  C^  v.  SkoHaU,  101  HI  46;  40  Am.  Rep. 
196;  rUlage  </  BtwU^  v.  Smith,  104  IlL  «»;  44  Am.  Rep.  90;  Gould  on 
WatMSb  aso.  191;  sse  also  People*e  lee  Os.  w.  SUanm  BsBeeUor^  44  Mieh.  289; 
Be^MAb 
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MoBioAOV  or  Bbal  Ectati  to  Pabtmbbskip,  Vaudiit  ov.  —  Anorlgaga 
of  real  estate  given  to  "  Famhara  and  Lovejoy,"  of  a  place  designated, 
ia  legally  sufficient  as  a  mortgage  to  Sumner  W.  Famham  and  James  A. 
Lov^oy,  shown  to  have  been  the  members  of  a  firm  engaged  in  business 
at  that  place  under  the  name  of  **  Famham  and  Lovejoy  ";  and  a  stat- 
utory foreclosure  by  thoee  persons,  under  a  power  of  side  contained  in 
the  mortgage,  is  valid,  where  the  only  defect  suggested  is  the  manner  in 
which  the  mortgagees  are  designated  in  the  mortgage. 

Action  to  determine  advene  claimB  to  real  estate.  The 
opinion  states  the  facts. 

C.  /•  BarUeson  and  P.  M.  Woodman,  for  the  appellant 

MUUr,  Young,  and  Aken,  for  the  respondent. 

Dickinson,  J.  This  is  an  action  to  determine  adverse  claims 
to  real  estate.  The  plaintiff  asserted  that  title  was  acquired 
throngh  a  foreclosure  by  advertisement  of  a  mortgage  given  in 
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1878,  by  one  Majo,  the  owner  of  the  land,  to  ^  Pamham  and 
Lovejoy,  of  the  county  of  Hennepin,  state  of  Minnesota/'  The 
mortgagees  thus  designated  were  the  members  of  a  businesa 
partnership,  their  full  names  being  Sumner  W.  Farnh&m  and 
James  A.  Lorejoy;  and  the  mortgage  was  given  to  secure  an 
indebtedness  of  the  mortgagor  to  that  firm.  The  mortgage 
contained  the  usual  power  of  sale  in  favor  of  the  parties  of 
the  secoud  part.  On  default  the  mortgage  was  foreclosed, 
in  1880,  by  the  exereise  of  that  power.  The  notice  of  sale, 
describing  the  mortgage  as  given  to  "Pamham  and  Lovejoy," 
contained  in  parenthesis,  immediately  following  that  designa- 
tion of  the  mortgagees,  the  full  names  of  the  parties  as  above 
given.  It  was  subscribed,  **Farnham  and  Lovejoy,  mortr 
gagees,"  and  farther,*'  Boardm«n  and  Perguson,  attorneys  for 
mortgagees."  The  sale  was  made  to  "Sumner  W.  Pamham 
and  James  A  Lovejoy."  No  redemption  wajs  made,  and  the 
plaintiff  has  acquired  whatever  title  those  porchasers  secured 
through  this  mortgage  and  foreclosure.  Tlve  defendant  claims 
title  under  a  sale  of  the  same  land,  in  1889,  under  execution 
upon  a  judgment  recovered  against  Mayo,  the  mortgagor,  in 

1879,  subsequent  to  the  recording  of  the  mortgage.  We  are  to 
decide  the  question  of  the  legal  validity  of  the  mortgage  and 
the  statutory  foreclosure,  in  respect  to  which  the  only  defect 
suggested  is  from  the  manner  in  which  the  mortgagees  are 
designated  in  the  mortgage. 

Prom  the  findings  of  the  court  it  appears  that  when  thu 
mortgage  was  given,  and  when  it  was  foreclosed,  Sumner  W. 
Pamham  and  James  A.  Lovejoy  vrere  partners  engaged  in 
business  under  the  firm  name  of  Pamham  and  Lovejoy;  that 
Mayo,  in  the  course  of  business  transactions  with  that  firm, 
became  indebted  to  them  in  the  sum  of  four  thousand  dollars; 
and  that  he  gave  this  mortgage  to  them  to  secure  the  pay* 
ment  of  that  debt.  There  have  been  several  decisions  of  this 
court  in  which  has  been  considered  the  legal  effect  of  deeds 
and  mortgages  of  real  estate  in  which  a  mere  partnership 
name  or  the  name  of  an  association  had  been  given  as  the 
grantee:  German  Land  Ass^n  v.  Scholler^  10  Minn.  260,  331; 
MorHaon  v.  Mendmhall,  18  Minn.  212,  232;  Tidd  v.  Rines, 
26  Minn.  201;  GUle  v.  Hunt,  35  Minn.  357;  Foater  v.  Johnson, 
39  Minn.  378.  And  see  KeUogg  v.  Ohon,  34  Minn.  103; 
Towmhend  v.  GwdfeUow,  40  Mino.  812;  12  Am.  Si.  Rep.  736. 
The  general  doctrine  there  expressed  as  to  the  insufficiency 
of  such   ED    instrument,  unaided   by  a  court  of  equity,  to 
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traDsfer  a  legal  title,  has  been  declared  to  be  subject  to  the 
qualificatioa  that  irhere  the  partnership  name  thus  employed 
contains  the  name  or  names  of  one  or  more  of  the  partners, 
the  instrument  will  have  legal  effect  as  a  conveyance  or 
mortgage  to  the  partner  or  partners  thus  named:  GUle  v. 
Hunt,  35  Minn.  357;  FosUr  v.  Johnson,  39  Minn.  878;  Morse 
▼.  Carpenter,  19  Vt  613;  Beaman  v.  Whitney,  20  Me.  413; 
Sheiry  v.  Gilmore,  58  Wis.  324;  Jones  v.  NeaU,  2  Pat.  4  H. 
339.  This  controls  the  decision  of  this  case.  While  it  is 
necessary  to  the  legal  validity  of  such  instruments  that  there 
4)e  a  grantee  having  a  legal  existence,  capable  of  taking,  and 
certainly  designated,  or  so  designated  that  his  identity  can 
be  certainly  ascertained,  these  conditions  are  complied  with 
in  this  case;  resort  being  had,  as  may  be  done,  to  facts  be- 
yond the  instrument,  for  the  purpose  of  applying  the  descrip- 
tion or  designation  of  the  persons  named  to  the  persons  so 
described:  Wakefield  v.  Brown,  38  Minn.  361;  8  Am.  St.  Rep. 
671;  Morse  v.  Carpenter,  19  Vt.  613.  By  this  means  it  was 
ascertained  that  the  "Pamham"  and  "Lovejoy,"  "of  the 
county  of  Hennepin  and  state  of  Minnesota,"  named  in  the 
mortgage  as  the  "  parties  of  the  second  part,"  were  the  per- 
sons of  thoee  names  who  were  the  members  of  the  business 
copartnership  of  Famham  and  Lovejoy,  that  is,  Sumner  W. 
Farnham  and  James  A.  Lovejoy.  With  this  light  thrown 
upon  the  instrument,  it  is  most  reasonable  to  construe  it  as 
made  to  the  two  persons  thus  named,  and  not  merely  to  the 
partnership  in  the  sense  of  the  business  relation  existing  be^ 
tween  thoee  persons.  Our  conclusion  is,  that  the  mortgage 
was  effectual  in  law,  and  that  the  statutory  foreclosure  by  the 
•xercise  of  the  power  of  sale  was  valid. 
Judgment  reversed,  and  judgment  directed  for  the  plaintiff. 


Partnbrssip — ConvxTAMOHi  TO  pABTMiannp,  UaiKo  ma  Pibm  Nami 
TO  Dbsionats  thx  GaAimi.  -—  A  oonveyaQoe  to  A  B  ft  Co.  operates  to 
inrest  A  B  with  the  entire  interest  conTsyed:  Winter  r.  Stock,  2d  GaL  407; 
90  Am.  Dec  87;  Mortau  r.  Sqffarafu,  3  Sneed,  595;  67  Am.  Deo.  582.  In 
Kdlep  v.  Bonnie,  15  Or.  476»  »  deed  made  to  the  Grant's  Pass  Real  Estate 
AssodatioD  wae  dfloided  to  rmk  in  the  partners  composing  the  association 
snch  an  equitable  interest  at  to  oonrart  the  property  therein  conveyed  into 
partnership  property. 
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FofljnBBnnr  bt  TuiAirr  Kottcb  to  Jusombht  Gribrok  or  Wbat.— WImm 

ft  judgment  creditor  asserts  a  lien  npon  real  estate  aotaall  j  ooonpied  by 
ft  third  party  at  a  tenftnt  of  the  judgment  debtor,  ftt  the  time  of  the 
docketing  of  the  judgmenti  he  ie  charged  i^ith  constmctive  notice  of  all 
the  occupant's  rights  and  interests,  and  he  is  also  affected  with  like 
notice  of  title  in  the  occupant 's  landlord. 

JUDOMBNT    CrSDITOR    NOT  CbAROVD  WITH    NOTIOS  OF  UnBEOOBDVD  DeXD 

FROM  JuDOMSMT  Dbbtor. — A  judgment  creditor  is  not  charged  with 
notice  that  the  judgment  debtor,  who  is  the  lessor  of  real  estate,  the  title 
to  which  appears  of  record  in  his  name  at  the  time  of  the  docketing  of 
the  judgment,  has  oouTcyed  the  property  to  another  person,  although 
the  latter  has  informed  the  tenant  that  he  has  a  deed  from  the  debtor. 
The  law,  in  such  case,  holds  the  judgment  creditor  to  have  had  notice 
only  of  such  facts  as  inquiry  would  naturally  lead  to^  not  of  such  facts  as 
it  might  possibly  lead  tOb 

Action  to  remove  a  cloud  from  the  title  to  a  lot  of  land. 
The  opinion  states  the  case. 

McOindley  and  Cotton^  for  the  appellant. 
White  and  Reynolds^  for  the  respondent. 

CoLLiNBy  J.  Action  to  remove  a  cloud  from  the  title  which 
plaintiff  claims  to  have  to  a  lot  in  the  city  of  Duluth.  About 
the  1st  of  August,  1886,  one  Austin  was  the  owner  in  fee  of 
the  lot  in  question.  He  then  entered  into  a  verbal  contract 
with  the  plaintiff  to  sell  and  convey  the  lot  to  him  for  a  cer- 
tain sum,  part  of  which  was  to  be  paid  in  professional  ser- 
vices, the  balance  in  cash.  These  services  were  rendered,  and 
on  October  23d  of  the  same  year  said  Austin  made  and  exe- 
cuted a  warranty  deed  of  the  premises,  in  which  plaintiff  was 
named  as  grantee;  but  he  refused  to  deliver  said  deed  to  the 
plaintiff  until  the  latter  paid  to  him  the  balance  of  the  pur- 
chase-money. This  was  done,  the  last  payment  being  on 
March  27,  1888,  at  which  time  the  deed  was  duly  delivered  to 
plaintiff.  The  latter  had  been  acting  as  agent  and  attorney 
for  Austin,  who  died  November  7,  1888,  for  some  two  years 
prior  to  his  decease.  The  lot  in  question,  during  all  of  the 
period  of  time  covered  by  these  transactions,  was  vacant  and 
unoccupied,  except  a  small  portion  in  the  rear,  on  which  had 
been  erected  a  brick  building  owned  and  occupied  by  one 
Buchanan,  who  had  leased  the  ground  from  year  to  year  from 
Austin.  In  November,  1887,  his  lease  being  about  to  expire, 
the  tenant  applied  to  plaintiff,  as  Austin's  agent,  for  a  re- 
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newal;  and  thereupon  there  was  executed  by  Anstin  a  lease 
of  the  ground  actually  covered  by  the  buildingf  for  one  year, 
commencing  November  15, 1887.    This  lease  was  witnessed 
by  plaintiff,  and  Austin's  acknowledgment  thereto  was  taken 
before  him  as  a  notary  public    At  the  same  time  Buchanan 
paid  to  plaintiff,  for  Austin,  as  he  supposed,  the  rent  in  full 
for  one  year;  that  is,  up  to  November  16,  1888.    This  lease 
was  not  recorded,  and  the  plaintiff  failed  and  neglected  to  put 
his  deed  on  record  until  the  twenty-eighth  day  of  June,  1888. 
Long  before  this,  suits  had  been  brought  against  Austin  in  the  | 
district  court  of  the  county  in  which  the  lot  is  situated,  and  in  \ 
which  all  of  these  parties  then  resided,  for  the  recovery  of  ) 
money,  in  one  of  which  this  defendant  was  plaintiff.    This  ^ 
plaintiff  appeared  in  that  action  as  Austin's  attorney,  and  on  ] 
March  81, 1888,  verified  his  client's  answer  therein.    Judgment  ' 
was  entered  and  docketed  against  Austin,  defendant  in  said 
action,  on  May  24,  1888,  more  than  one  month  before  plain- 
tiff's deed  was  recorded.   The  court  below  found  that  there  was  ' 
no  good  or  suflScient  reason  for  plaintiff's  failure  and  neglect  to 
put  his  deed  on  record  until  after  the  judgment  was  docketed; 
that  at  the  time  of  the  docketing,  this  defendant,  judgment 
ereditor,had  no  knowledge  of  plaintiff's  claim  to  the  lot;  that 
he  then  knew  the  record  title  to  be  in  the  judgment  debtor, 
Austin,  and  also  knew  that  upon  the  rear  end  of  the  premises 
there  was  the  building  before  mentioned;  and  also  found  that 
*'in  the  spring  or  summer  of  1888  this  plaintiff  informed  the 
tenant,  Buchanan,  that  he  had  purchased  the  lot,  and  had  a 
deed  ttierefor,  and  that  between  the  fifteenth  and  twenty-fifth 
days  of  June,  same  year,  the  creditor  inquired  of  Buchanan, 
and  by  him  was  informed  that  the  building  was  his  own,  but 
that  he  leased  the  ground  upon  which  it  stood  from  Austin." 

The  defendant's  claim  is  based  solely  upon  his  purchase  at 
a  sale  on  execution  issued  for  the  purpose  of  enforcing  the 
payment  of  the  judgment  heretofore  described.  Therefore 
both  parties  assert  a  title  derived  from  AustiUi — the  plaintiff 
through  his  deed  of  conveyance,  the  defendant  by  means  of 
proceedings  npon  his  judgment.  The  principal  question  in 
the  case  is,  whether  the  latter  had  such  notice  of  the  plaintiff's 
rights  and  interests  at  the  time  of  the  docketing  of  his  judg- 
ment as  would  render  it  subject  and  secondary  to  the  unre- 
corded conveyance.  If  he  was  possessed  of  this  notice,  the 
defendant's  purchase  and  the  sheriff's  certificate  of  sale,  as 
evidence  of  a  paramount  title,  cannot  be  allowed  to  prevail  ar 
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against  the  plaintiff's  deed.  He  was  not  a  puccfaaser  in 
good  faith  a^d  without  notice:  Lamiertou  v.  MerehanU^  NaL 
Bank,  24  Minn.  281,  287.  It  will  be  observed  that  construefe- 
ive  notice  only  can  be  urged  or  is  claimed  by  the  aj^Uant; 
and  this  arises,  if  at  all,  hy  reason  of  the  actual,  visible  oecu- 
pation  by  Buchanan  of  a  portion  of  the  pre^aises  at  the  time 
of  the  docketing  of  the  judgment.  The  doctrine  is.  well 
established  in  this  state  thai  a  purchaser,  by  means  of  the 
tenant's  possession,  is  put  upon  inqoicy  respecting  the  particu- 
lars of  his  claim  and  interest,  and  also  from  whom  he  hokls; 
that  the  actual  possession  by  a  tenant  not  only  protects  him 
in  all  of  his  rights  and  interests^  but  that  a  purchaser  is 
affected  with  like  notice  of  title  in  the  occupant's  landlord: 
Morrison  v.  March,  4  Minn.  325,  422;  Oroff  v.  Ramsey,  19 
Minn.  24,  44.  This  is  the  doctrine  found  in  the  greater 
number  of  American  cases:  2  Pomeroy's  £q.  Jur.,  see.  618. 
A  more  restricted  rule,  which  prevails  in  England,  has  been 
adopted  in  some  of  our  states:  Bemtie  v.  Butler^  21  Mo.  313; 
64  Am.  Dec.  234;  Flagg  v.  Afann,  2  Sum.  486^  557;  Kiwg  v. 
Paulk,  85  Ala.  186;  Veazie  v.  Parker,  23  Me.  170.  The  case 
last  mentioned  was  cited  with  approval  in  Roberii  v.  Grace,  16 
Minn.  115,  126,  upon  the  proposition  that  even  an  attoror 
ment  to  the  grantee^  of  a  tenant  holding  under  the  grantor, 
would  not  supply  the  want  of  registry,  because  there  was  ne 
visible  change  of  possession  to  indicate  that  there  had  been  a 
change  of  title.  The  point,  however,  to  which  the  remark 
was  applicable  was  not  involved  in  the  determinaticfn  of  the 
Roberts  case. 

This  brings  ua  to  a  consideration  of  the  relaiions  wbiek 
existed  between  appellant  and  Buchanan^  when  reqpondent's 
judgment  was  docketed,  and  what  facts  the  latter  might  have 
learned,  had  he  then  pursued  such  inquiries  as  to  Buchan- 
an's claims  as  the  law  required.  His  investigations  must  be 
made  at  the  time  of  the  docketing  of  the  judgment;  and  be 
will  be  held,  in  the  absence  of  inquiries^  as  having  knowledge 
of  what  he  could  have  then  learned.  Therefore,  it  is  quite 
immaterial,  in  this  case,  that  Bevier,  the  judgment  creditor, 
was  permitted  to  testify  that  a  &w  days  subsequent  ta  the 
entry  of  the  judgment  he  inquired  of  Buchanan,  the  tenant, 
and  was  informed  by  him  that  he  leased  from  Austin;  and 
equally  as  immaterial  that  the  trial  court  passed  upon  this  in 
its  findings  of  fact  The  admission  of  the  testimony,  and  tl^a 
finding  thereon,  did  not  prejudice  the  appellant,  because  the 
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lights  of  the  respoadent  must  be  determined  bj  whet  he 
knew,  or  might  have  learned  upon  proper  inquiry,  at  tbe  time 
bis  judgment  was  docketed.  The  lien  of  the  judgment  couid 
not  be  impaired  or  aided  by  subsequent!}^  acquired  knowledge 
as  to  the  tenant's  interest  or  his  landlord's  title.  Prom  tbe 
findings  it  appears  that  '*  in  the  spring  or  early  summer  at 
1S88"  the  appellant  notified  Buchanan  of  his  purchsse  from 
Austin,  and  that  he  had  a  deed  of  the  premises.  This  is  in- 
definite, and  no  efibrt  was  made  in  the  court  below  to  have 
the  finding  made  more  exact  as  to  tl*e  time.  But  this  is  of 
no  practical  consequence;  for  we  shall  assuo^  while  consid- 
ering the  question,  that  this  information  was  imparted,  as 
appellant  claims,  shortly  after  March  27th,  when  be  received 
hi:s  deed,  and  antecedent  to  the  24th  of  May,  the  day  of  the 
dockeiing  of  the  judgment  For  several  years,  Buchanan, 
Che  tenant)  had  held  from  year  to  year  under  a  lease  fiXNU 
Austin,  the  judgment  debtor;  and  for  some  tine,  at  leant, 
WiJkinSy  the  appellant,  had  been  the  landlord's  agent  in 
respect  to  the  leased  property.  This  was  well  known  to  the 
tenant  when  he,  in  Koyember,  1887|  applied  to  the  agent  for 
a  renewal  of  his  lease;  and  he  then  paid  one  year's  reni  in 
advance  to  Wilkins,  for  Austin,  as  he  supposed.  A  lease  for 
the  year  ending  November  15, 1888i,  was  then  signed  by  Aus- 
tin, witnessed  by  the  appellant^  who  also,  as  a  notaiy,  took 
and  certified  to  Austin's  acknowledgment  thereof.  It  was 
under  this  lease,  with  the  rent  fully  paid  in  advance  far  the 
teroo,  thai  Buchanan  held  when  the  judgment  was  docketedi 
The  tenant  was  notified  by  the  appellant  that  he  bad  suo« 
ceeded  by  deed  to  An&tin's  title;  but  there  is  nothing  io  the 
rsoQa*d  to  show  th&t  at  any  time  prior  to  the  expiratUNi  of  the 
term  covered  by  the  lease,  or  in  any  manner,  Buchanan  reoog* 
nised  or  acknowkdged  appellant  as  his  landlord.  He  did  not 
eapressly  attorn,  nor  did  he  pay  rent  Io  appellant  as  the 
owner,  and  thus  attorn  by  implioation.  Ai  no  time  was  the 
tenant  in  a  position  where  he  could  not  have  been  panmitted, 
had  occasion  arisen,  to  deny,  and  to  have  put  appellant  opon 
proof  o^  his  alleged  title,  although  by  virtue  of  the  convey- 
aaoe,  appellant  secured  Austin's  title  to  the  property  as  well  as 
his  rights  in  the  written  lease,  including  such  as  might  arise 
by  reason  of  the  tenant's  covenants,  if  any  there  woreu  Tbis, 
of  itself^  did  not  eonstitute  him  the  landlord. 

Kow,  with  this  condition  of  affairs,  was  Baohanan's  passes' 
Bion  notice  to  the  judgment  creditor  of  the  title  now  asserted 
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by  the  appellantT  Admitting  it  to  have  been  the  creditor's 
duty  to  have  followed  up  the  suggestion  which  the  occupancy 
of  the  premises  by  a  third  party  implied,  to  have  investigated 
Buchanan's  claims,  and  that  he  must  be  presumed  to  know 
all  the  facts  which  inquiry  would  have  developed,  all  that 
he  might  have  learned  had  he  interrogated  Buchanan,  what 
knowledge  would  he  have  acquired,  in  the  natural  course  of 
events?  and  what  must  be  charged  with  as  in  his  reach,  had 
be  attempted  to  obtain  it?  Certainly,  he  would  have  been 
told  that  Buchanan  owned  the  building,  and  had  leased  the 
ground  on  which  it  stood,  for  the  year  ending  November  15th^ 
following.  The  tenant's  interest  would  have  been  defined  by 
this  answer,  but  the  pursuit  of  information  as  to  the  actual  title 
could  not  safely  stop  at  this  point.  It  would  be  incumbent  upon 
the  creditor  to  ascertain  from  whom  he  leased.  To  a  verbal 
inquiry  Buchanan's  answer  would  have  been,  naturally  and 
truthfully,  that  he  leased  from  Austin;  or  had  the  creditor 
called  for  the  written  lease,  he  would  have  learned  precisely 
the  same  thing.  It  would  seem  plain  that  the  law  cannot  re- 
quire further  or  other  inquiries,  or  hold  the  creditor  as  having 
knowledge,  and  therefore  constructive  notice,  of  facts  which 
these  inquiries  might  possibly,  but  not  naturally,  lead  to; 
such,  for  instance,  as  a  disclosure  that  the  lessor,  the  judg- 
ment debtor,  in  whose  name  the  title  to  the  property  appears 
of  record,  has  very  recently  sold  to  another  x>erson.  It  would 
also  seem  plain  that  no  more  should  be  required  of  the  credi- 
tor than  that  he  inspect  the  lease,  or  by  verbal  inquiry  obtain 
information  as  to  who  may  have  executed  it,  and  therefore 
assumed  to  have  interests  in  the  demised  premises;  failing  so 
to  do,  that  he  be  charged  with  the  knowledge  which  he  would 
"lave  thus  obtained.  It  is  possible  that,  in  the  course  of  the 
conversation  with  Buchanan  in  respect  to  his  rights  in  the 
premises,  he  would  have  informed  the  respondent  of  the  sale 
and  conveyance  to  appellant;  but  the  conclusion  is  inevitable 
that  such  would  not  have  been  the  natural  or  ordinary  result 
of  pertinent  inquiries  upon  the  subject,  and  obviously,  an  in- 
spection of  the  lease  under  which  the  tenant  occupied  would 
not  have  conveyed  the  slightest  intimation  of  appellant's 
claim. 

Of  the  seventh  assignment  of  error  we  need  but  to  say  that 
if  the  judgment  herein  involved  was  not  against  the  person  in 
whose  name  the  title  to  the  lot  appeared  of  record  prior  to  the 
recording  of  appellant's  deed,  the  latter  cannot  be  allowed  to 
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maintain  the  action:  Coles  v.  BerryhiU,  87  Minn.  56.  It  was 
only  upon  the  assumption  that  the  title  of  record  was  in  Austin 
at  the  time  of  the  docketing  that  the  suit  was  brought,  tried, 
or  determined. 

Judgment  aflBrmed. 

Poflansioir  of  Tmkamt  as  Noticx.  — The  pomaisiAn  of  » tenant  is  notice 
to  a  snbeeqiient  purchaser  of  the  landlord's  unrecorded  deed:  Levy  v.  Hol- 
berg,  67  Miss.  6*26;  Mwriaon  r.  KeUy,  22  111.  610;  74  Am.  Deo.  169;  or  of  au 
nurecorded  lease:  DttjifuM  r,  flirt,  82  Cai.  621.  But  knowledge  by  a  subse- 
quent purchaser  that  a  person  in  possession  is  the  tenant  at  snfTerance  of  his 
vendor  is  not  sufficient  to  charge  such  purchaser  with  actual  notice  of  a  prior 
purchase  by  such  tenant:  Vauf/hn  ▼.  Traqf,  25  Ma  818;  69  Am.  Dec  471. 
Nor  is  the  poesession  by  a  mortgagor's  tenant  notice  to  a  purchaser  of  au  un* 
recorded  agreement  between  the  mortgagor  and  mortgagee  postponing  the 
sale  under  the  mortgage:  Beatie  v.  BuUer,  21  Mo.  313;  64  Am.  Dec.  234,  and 
note  241,  242,  as  to  the  effect  of  possession  as  notice  of  an  unrecorded  instrn- 
ment.  See  also  RUep  r,  Qmgky,  50  111.  304;  99  Am.  Dea  516,  and  note; 
Rorer  Iron  Co,  t.  TS-mO,  83  Va.  397;  5  Am.  St.  Rep.  285,  and  note. 

Unbboordsd  Ikstbumjuits— Rights  of  Judomsnt  Crkditor.  — The  lien 
of  a  judgment  is  preferred  to  a  prior  uurecorded  mortgage:  Mannfaclurers* 
etc  Bank  t.  Bank  qf  Pa,,  7  Watte  &  S.  335;  42  Am.  Deo.  240;  or  even  a 
prior  unreoorded  deed:  Beed  ▼.  Awdin,  9  Mo.  722;  45  Am.  Dec.  336,  and 
note.  But  a  creditor  haring  actual  notice  of  a  prior  unrecorded  conveyance 
by  his  debtor,  for  a  valuable  consideration,  cannot  by  an  attachment  and  levy  § 
obtain  title  thento  against  the  grantee:  P,ie»t  v.  Bice^  1  Pick.  164;  11  Am. 
Demise. 
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JvDOMBrr  CUBDntm  must  Protv  Existbnci  of  Dxst  at  Tnn  or  Gov- 
TSTAirci  SouoHT  TO  BB  Set  Abidb  AS  FiuuDULBicT. ->  When  a  Judg- 
ment creditor  brings  an  action  to  set  aside,  as  fraudulent  as  to  creditors, 
a  oonveyanoe  of  real  estate  made  by  the  debtor  prior  to  the  judgment, 
he  must  show  that  the  debt  fur  which  the  judgment  was  rendered  ex- 
isted at  the  time  of  the  oonveyance.  And  the  judgment,  as  against  the 
grantee^  does  not  prove  such  existenoe. 

Acnoff  brought  by  the  plaintiff,  a  judgment  creditor  of 
Samuel  Moy,  to  eet  aaide,  as  fraudulent,  a  conveyance  from 
that  defendant  to  the  other  defendant,  Fritz  Moy.  A  dismis* 
sal  was  ordered  at  the  close  of  the  plaintiff's  case.  A  new 
trial  was  refused,  and  the  plaintiff  appealed. 

OdeU  and  Suidlj  for  the  appellant. 

J71  /•  Peeh^  for  the  respondents. 
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GiLFiLLAH,  C.  J.  The  action  wfts  properly  disinissed. 
When  a  judgment  creditori  or  one  claiming  through  the  jndg- 
ment,  brings  an  action  to  set  aside,  ai  fraudulent  as  to  ered« 
iters,  a  conveyance  of  real  estate  by  the  judgment  debtor 
prior  to  the  judgment,  he  must  show  that  the  debt  for  which 
the  judgment  was  rendered  existed  at  the  time  of  the  con- 
veyance. The  judgment  does  not,  as  against  strangers  to  it, 
prove  the  antecedent  existence  of  the  debt  for  which  it  was 
rendered:  Bruggerman  v.  Hoerr,  7  Minn.  264,  337;  82  Am. 
Dec.  97;  Braley  ▼.  Byrnes,  20  Minn.  389,  435;  County  of 
Olmsted  v.  Barber ^  31  Minn.  256;  Hariman  v.  Weiland,  36 
Minn.  228.  The  plaintiff  did  not  prove  that  the  debt  existed 
at  the  time  of  the  conveyance.  He  attempted  it,  perhaps,  by 
showing  that  a  bill  or  claim  of  plaintiff  against  the  judgment 
debtor  was  presented  to  the  latter  prior  to  the  conveyance. 
Without  deciding  whether  what  the  latter  said  at  the  time 
would  have  been  evidence  to  prove,  as  against  this  defendant, 
the  existence  of  the  debt,  it  is  enough  to  say  that  there  was 
no  evidence  of  the  identity  of  the  claim  thus  presented  with 
the  one  on  which  the  judgment  was  recovered.  As  plaintiff's 
action  had  to  fail  for  absence  of  the  proof  mentioned,  it  was 
not  material  that  evidence  offered  of  a  fraudulent  intent  was 
excluded.  The  admission  of  it  would  not  have  affected  the 
result. 

Order  affirmed.  

Fraudulsnt  CoNVBTAiiOBi,  JtrsoMBifT  Cmeditors  Sbkkiho  to  Sr 
A8n>K.  —  Creditora  seeking  to  have  a  cnnveyanoe,  executed  by  their  debtor, 
■at  aside  as  fraudulent,  must  prove  their  debts:  Sa^ford  etc  Co.  v.  Wiyyin^ 
14  N.  H.  441;  40  Am.  Deo.  198;  which  may  be  done  by  producing  ttie  jud|(- 
inents  obtained  against  the  debtor:  Note  to  Massey  v.  Oorttm,  90  Am.  Dec. 
299;  Schley  r.  Dixon,  24  Qa.  278;  71  Am.  Dee.  121 ;  Logan  r.  Logan,  22  Fla. 
661:  1  Am.  8t  Rep.  212.  The  jndjrnent  itself  must  be  produced,  not  mere 
copies  of  the  exeontion:  Sharp  ▼.  Wickl^e^  3  Litt  10;  14  Am.  Dee.  S7.  In 
the  oaM  of  Bruggemum  t.  Hoerr,  7  Minn.  887,  S2  Am.  Deo.  97,  it  is  de- 
cided that  one  who  is  a  party  may  go  behind  a  judgment  in  an  action  by  a 
judgment  creditor  to  set  aside  conveyances  of  his  debtor's  realty  as  framln- 
lent,  and  may  inquire  aa  to  the  validity  of  the  indebtednen  upon  which  it  is 
based,  as  weU  am  whether  or  not  the  indebtedness  rsaUy  exiatod  at  *ha  tima 
the  alleged  fraudalent  euaveyanoeo  ware  made. 
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BuEB  V.  Sbymoub. 

C4S  MiyNi0OTA«  4(A.J 

Odvbt  Aoomsn  JvBDDicmoK  bt  Fact  op  Sbbttoi  of  Sumiovs  vr  Pu^ 
UQATiON,  aad  not  trom  the  proof  of  it  tilad. 

Ajundkbzit  of  Atfidafit  of  Sekvicb  by  Publioatiom.  —  \\li6re  a  judg- 
ment by  default  hM  been  rendered  against  a  defeudant  served  by  pub- 
luation  of  summons,  apon  an  affidarit  which  fails  to  show  a  sufficient 
publication,  if  the  snminons  was  in  faet  dnlj  pnbhshed*  the  plaintiff 
may  fUe,  nunc  pro  iune,  a  proper  ind  snffioiint  affidavit  of  publication, 
provided  it  does  not  appear  that  it  would  be  unjust  to  the  defendant,  or 
injurioosly  aflisct  the  rights  of  third  parties. 

The  opir^^on  states  the  case. 

W.  S.  McClenaharij  for  the  appellant 

White  and  lUynolds^  for  the  respondent. 

GiLFiLLAir,  C.  J.  Tliis  action  was  commenced  against  a 
non-resident  defendant  by  publication  of  the  summons,  and 
judgment  was  entered  against  him  by  default.  The  affidavit 
of  publication  of  the  summons  filed  with  the  clerk  for  entry  of 
judgment  did  not  show  a  sufficient  publication.  Defendant, 
appearing  specially  for  that  purpose,  moved  to  set  aside  the 
judgment  on  that  ground.  The  plaintiff  at  the  same  time 
moved  for  leave  to  file,  nunc  pro  iunc^  a  proper  and  sufficient 
affidavit  of  publication.  The  motions  were  heard  at  the  same 
time,  and  by  the  same  order  the  first  motion  was  granted 
and  the  second  denied.  On  the  motions,  the  plaintiff  showed 
that  the  defect  in  the  affidavit  of  publication  filed  occurred 
through  mistake  and  inadvertence,  and  that  due  publication 
was  in  fact  made.  Except  on  these  facts,  neither  party  in- 
voked, and  neither  made  any  case  calling  into  exercise,  the 
discretion  of  the  court  By  the  record,  the  judgment  appeared 
to  be  void:  Godfrey  y.  Valentine^  39  Minn.  336;  12  Am.  St 
R^.  667.  And  unless  it  should  be  corrected  so  as  to  show 
proper  publication,  and  so  as  to  make  the  record  show  a 
▼alid  judgment,  the  defendant  had  a  right  to  have  it  vacated; 
that  is,  the  defendant  (there  being  no  question  of  laches  in 
respect  to  making  the  motions  in  the  case)  was  entitled  ta 
the  relief  he  sought,  unless  the  plaintiff's  motion  ought  to. 
have  been  granted;  in  which  case,  of  course,  defendant's 
motion  could  not  prevail. 

The^qaestion  Is,  then.  Was  the  plaintiff  entitled,  under  the 
facts  appearing,  to  have  the  reeord  corrected  so  as  to  show  the 
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fact  as  it  actually  was?  Wo  think  he  was.  The  jnrisdiction 
of  the  court  was  acquired  by  the  fact  of  service,  and  not  from 
the  proof  of  it  filed:  Kipp  ▼.  FvUerton,  4  Minn.  866,  473; 
Commissioners  of  MiUe  Laes  Co.  v.  Morrison^  22  Minn.  178. 
So  that  as  soon  as  the  summons  was  duly  published,  the  ju- 
risdiction over  the  cause  was  complete,  though  no  affidavit  of 
publication  had  been  made.  And  we  may  say  here  that,  were 
this  judgment  set  aside,  the  plaintiff  could  at  once  file  proper 
proof  of  publication,  and  as  tlie  time  for  defendant  to  answer 
had  expired,  the  same  judgment  might  immediately  be  en- 
tered. The  plaintiff  was  in  the  same  position  when  the  judg- 
ment was  entered.  He  was  entitled  to  the  judgment.  By 
reason  of  the  mistake  or  inadvertence  in  the  matter  of  the  af- 
fidavit of  publication  filed,  he  failed  to  secure  a  judgment 
valid  upon  the  record,  but  which  would  be  valid  if  the  fact  as 
it  was  in  respect  to  the  publication  had  been  made  to  appear 
in  the  record.  The  power  of  the  court  to  amend  the  record  in 
such  a  case  cannot  be  doubted:  Oen.  Stats.  1878,  c.  66,  sees. 
124,  125.  It  is  a  power  given  to  be  exercised  in  the  further- 
ance of  justice.  Of  course,  if,  since  the  entry  of  such  a  judg- 
ment, circumstances  have  arisen  that  would  make  it  unjust 
to  the  defendant,  or  if  rights  of  third  parties  have  intervened 
so  that  the  amendment  might  operate  as  fraud  upon  them,  it 
ought  not  to  be  allowed.  A  party  ought  not  to  be  relieved,  at 
the  expense  of  others,  from  the  consequences  of  his  own  mis- 
take or  inadvertence.  If  any  one  must  suffer  from  it,  he,  and 
not  other  innocent  persons,  should  be  the  sufferer.  But  where, 
as  in  this  case,  there  is  only  the  bare  fact  that,  in  a  cause  of 
which  the  court  had  complete  jurisdiction,  the  party  has  failed, 
through  mistake,  to  secure  what  he  was  of  right  entitled  to, 
we  think  the  statute  intends  that  the  omission  or  mistake 
shall  be  corrected.  If  not  a  matter  of  strict  right  in  such  a 
case,  sound  discretion  should  grant  the  relief.  We  do  not 
mean  that  defects  in  jurisdiction,  mistakes  or  omissions  that 
prevent  the  jurisdiction  attaching,  may  be  cured  nunc  pro 
tune;  and  we  suspect  that  in  refusing  the  relief  the  court  be- 
low had  not  in  view  that,  notwithstanding  the  defect  in  the 
affidavit  of  publication,  the  court  had  full  jurisdiction  of  the 
oau^,  and  when  the  judgment  was  entered  the  plaintiff  was 
entitled  to  it. 

Order  reversed,  and  the  court  below  will  enter  an  order  r^ 
fusing  defendant's  and  granting  plaintiff's  motion. 
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Skrtici  bt  Pvblxgation  —  A  v«xDSD  AvriDATiT.  —  Amended  affidavits 
^  eervioe  of  aommoiit  by  publication  may  be  received  by  the  court  after 
Jadgment  has  been  rendered  in  an  aetion  for  diToroe,  and  before  the  roU 
bae  been  made  np:  Newman*^  BUaU^  76  GaL  213;  7  Am.  8t  Rep.  140.  An 
•amended  affidavit  of  the  pablication  of  a  summons  may  be  filed  in  support 
•of  a  judgmenti  where  it  appears  that  the  corrected  affidavit  is  true,  and 
'establishes  a  oompUanoe  wiUi  the  law  and  the  order  of  the  court  directing 
the  pnblieation;  and  after  being  so  filed,  the  amended  affidavit  may  even 
be  transmitted  to  the  appellate  oonrt:  Frkk  t.  Reigekmm.  76  Wis.  409;  17 
Si  Rep.  198. 


MooRB  V.  Norman. 

[48  MlMMBSOTA,  42&] 

TsirDBit  or  Amovnt  or  Dsbt  Sbourbd  bt  Chattbl  Mobtoagv  attkb 
Matvritt,  ErrscT  or.  ~  The  effect  of  a  tender  of  the  amount  of  a 
debt  secured  by  a  chattel  mortgage,  though  made  after  maturity,  is  to 
extinguish  and  discharge  the  lieu  of  the  mortgage;  and  in  an  action 
thereafter  brought  by  the  mortgagee  to  obtain  possession  of  the  chat- 
tels mortgaged,  it  is  not  necessary  to  keep  the  tender  good  by  depos- 
iting the  money  in  oourt.  But  in  such  case  the  proof  should  be  clear 
that  the  tender  was  fairly  made,  deliberately  and  intentionally  refused 
by  the  mortgagee^  that  sufficient  opportunity  was  afforded  to  ascertain 
the  amount  due,  and  that  a  sum  sufficient  to  cover  the  whole  amount 
due  was  absolutely  and  unconditionally  tendered. 

Action  of  claim  and  delivery.    The  opinion  states  the  case; 

Oeorge  W.  TFibon,  for  the  appellant. 

T.  J.  Knozy  for  the  respondent 

CoLLiNSy  J.  Action  of  claim  and  delivery,  brought  by  a 
mortgagee  against  a  mortgagor^  to  recover  possession  of  certain 
•domestic  animals.  Mortgages  had  been  given  upon  distinct 
property  to  secure  separate  notes.  By  the  verdict  of  the  jury, 
the  animals  described  in  one  of  these  mortgages  were  awarded 
to  plaintiff,  while  those  covered  by  the  other  were  held  to 
belong  to  defendant.  Under  the  charge  of  the  court,  this 
•conclusion  must  have  been  reached  by  determining  that  one 
of  the  notes  was  tainted  with  usury,  and  hence  the  mortgage 
securing  it  invalid,  while  the  other  was  not.  By  this  charge 
there  was  excluded  from  the  consideration  of  the  jury  all 
testimony  in  reference  to  tenders  made  by  the  defendant 
mortgagor  after  he  had  defaulted  in  his  payments,  and  just 
prior  to  the  commencement  of  this  action.  In  substance,  this 
testimony  was  that  defendant,  in  due  form,  had  twice  ten- 
<lered  to  plaintiff,  in  payment  of  his  notes,  a  sum  of  money 
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diCTering  la  amoant  each  time,  and  that  on  each  occasion  the 
tender  had  been  rejected  j  and  that  he  had  thereaftejr  retained 
the  numety  lo  tendered,  isn  bis  puMesaion,  ready  fiir  the  plaintiff 
should  it  be  called  for,  nntil  after  the  property  in  dispute  haA 
been  sold  upon  a  foreclosure  of  the  mortgages.  The  fact  of 
these  tenders^  and  the  amount  of  each,  seams  nndisputed^  the 
real  diffvreace  between  tba  parties  being  as  to  ibe  balance 
then  remaining  due  and  unpaid  upon  the  defendant^  notes^ 
The  sole  reason  given  by  plaintiflF  for  refusing  to  accept 
the  money  offered  by  defendant  was,  that  it  was  insufficient 
in  amount.  The  defendant  in  his  answer  averred  a  readinebs 
to  pay  the  balance  which  he  admitted  and  alleged  to  be  due 
on  his  notes,  and  averred,  further,  that  he  brought  this  sum 
into  court  for  plaintiff,  hut  there  was  no  actual  deposit  or 
o^fer  to  deposit  the^  amouat  in  Ciairt.  Upon  the  otlier  hand, 
tiie  testimony,  as  before  stated,  sliowed  that  the  money  was 
kept  by  defendant  but  a  few  days,  until  the  property  was 
sold  on  foreclosure.  The  position  of  the  court  below,  taken 
upon  the  trial,  aad  also  when  it  refused  to  allow  the  ixK>tion 
appealed  from,  was,  that  the  defendant  sivould  have  kepi  his 
tender  good  by  bringing  the  money  into  court  for  payment  to 
the  plaintiff,  should  it  have  been  determined  by  the  jury  tliat 
it  was  BttiioieBit  in  amottnt 

The  question  before  us  —  the  effect  of  a  tender  made  subse- 
quent to  default  in  the  conditiotis  of  a  mortgage  —  has  never 
been  presented  to  this  court.  In  BuIths  v.  Wainbaitghy  IG 
Minn.  106,  116,  it  was  assumed,  expressly  for  the  purposes  of 
a  cotisideration  of  that  case,  that  a  sufRcient  tender  of  the 
defct  on  the  law  day,  and  a  refusal  to  accept,  discharged  the 
lien  of  a  mortgage  upon  real  property,  althotrgh  the  tender 
was  DOl  kept  good.  The  subject  of  teixler,  in  case  of  a  debt 
secured  by  chattel  mortgage,  was  also  referred  to  in  C(fffin  v, 
JleynMs^  21  Minn.  4^;  ^  Fefgnson  v.  H<yg<xf%^  25  Blinn.  135; 
Nortijn  V.  Baxter^  41  Minn.  1445;  16  Am.  St.  Rep.  679;  Reisan 
V.  Mottj  42  Minn.  49;  13  Am.  St.  Rep.  489.  But  the  necessity 
of  keepfng  the  tender  good  by  payment  of  the  money  into 
court  when  the  mortgagee,  refusing,  after  condition  broken,  to 
accept  it,  commences  a  possettsory  action  for  the  mortgtiged 
property,  is  now  the  question  to  be  determined. 

At  common  law;  where  it  was  held  that  a  mortgage  upon 
real  property  was  a  grant  of  the  land  defeasible  only 
on  the  condition  strbsequent  of  paying  the  money  at  the 
exact  time  specified   (on   the  "law  day"  as  it   was  tk«n 
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termed),  H  was  well  settled  that  a  tender  and  refnsal  upon 
the  law  day  extinguished  the  lien  of  the  mortgage,  although 
the  debt  remained.  But  in  case  the  money  was  not  tendered 
when  due,  upon  the  exact  day,  the  estate  vested  absolutely  in 
the  mortgagee.  Even  payment  and  acceptance  thereafter  did 
not  revest  the  estate  in  the  mortgagor  without  a  recottveyance 
from  the  niortgagee.  In  case  of  a  tender  and  refusal  after 
maturity  of  the  debt,  the  lien  was  not  extinguished,  nor  the 
character  of  the  mortgagee's  estate  changed.  The  mortgngor  s 
only  remedy  was  in  equity,  by  a  bill  to  redeem.  It  was 
settled  at  an  early  day  in  the  state  of  New  York,  in  opposition 
to  the  ancient  doctrine,  that  a  mortgage  upon  real  proj^erty 
was  a  mere  security  or  pledge  of  the  land  covered  by  it  for 
the  money  borrowed  or  mentioned  in  it;  that  the  mortgagor 
remained  the  owner  of  the  estate,  entitled  to  ito  posseBsion 
until  divested  by  foreclosure;  and  that  an  acceptance  of  the 
amount  due  on  the  mortgage,  at  any  time  prior  to  a  fore- 
closure, discharged  the  encumbrance  on  the  land,  precisely 
as  an  acceptance  of  the  amount  for  which  personal  property 
was  held  discharged  the  pledge.  With  this  view  of  the  law 
in  regard  to  real- estate  mortgriges  came  the  contention  that 
no  sound  distinction  could  longer  be  maintained  between  a 
tender  and  refusal  upon  the  due  or  law  day,  and  a  tender  and 
refusal  upon  any  day  thereafter,  prior  to  foreclosure;  and  in 
Kortright  v.  Cady,  21  N.  Y.  343,  it  was  held  that  a  tender  of 
the  money  doe  on  a  real  property  mortgage,  at  any  time 
before  foreclosure,  —  though  made  after  the  law  day,  and  not 
Irept  good, —  extinguished  and  discharged  the  mortgage  lien. 
This  doctrine  in  regard  to  real  property  mortgages  has  been 
steadily  adhered  to  in  the  state  of  New  York,  and  with  \he 
common  law  correctly  stated,  as  it  has  been,  in  respect  to  the 
sweeping  effect  of  a  tender  made  upon  due-day,  it  is  difficult 
to  see  what  distinction  can  now  be  suggested,  when  consider- 
ing the  force  and  effect  of  a  tender  made  upon  the  law  day  and 
one  made  thereafter.  We  are  positive  none  can  be  polntcJ 
out  which  possesses  any  real  merit.  AikI  the  doctrine 
announced  in  the  Kortright  case  has  been  adopted  elsewhere, 
wrthont  regard  to  the  character  of  the  security,  whether  real 
or  personal:  Flanders  y.  Charr^rlain,  24  Mich.  305;  Barf  el  v. 
lope,  C  Or.  321.  But  in  Noyes  v.  Wyckoff,  30  Hun,  4GG,  it  was 
held  inapplicable  in  the  case  of  a  chattel  mortgage,  because  oi 
the  difference  in  structure  and  effect  between  such  a  secunty 
and  a  mortgage  upon  real  estate;  the  latter  being  a  lien  only, 
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and  convejring  no  title  to  the  land,  while  the  former  trans- 
ferred the  title  at  once,  subject  to  a  defeasance  by  performance 
of  the  conditions  annexed,  the  payment  of  the  debt.  On 
appeal,  this  case  was  affirmed  on  another  point:  Noyes  ▼• 
Wyckoff,  114  N.  Y.  204. 

The  character  of  the  real  estate  mortgage,  and  the  status  of 
the  lands  covered  thereby,  are  the  same  in  this  state  under  our 
statutes  as  they  were  declared  to  be  by  the  courts  of  New  York 
many  years  ago,  while  the  same  distinction  between  chattel 
mortgages  and  those  upon  real  property  exists  here  as  it  does 
there;  for  it  has  been .  announced  repeatedly  in  the  decisions 
of  this  court  that  the  former  vests  in  the  mortgagee  a  defeasible 
title  in  the  mortgaged  property,  and  upon  default  he  is  entitled 
to  possession  without  foreclosure,  unless  stipulated  to  the  con- 
trary, subject  to  the  mortgagor's  right  of  redemption.  There 
has  been  of  late  years  considerable  legislation  upon  the  subject 
of  chattel  mortgages,  with  a  view  to  guarding  and  protecting 
the  rights  and  interests  of  the  mortgagor.  Although  techni^ 
•cally  the  legal  title  to  the  mortgaged  property  is  vested  in  the 
•mortgagee,  he  has  been  deprived  of  many  of  the  rights  which 
formerly  resulted  from  that  rule  of  law.  He  cannot  arbitra- 
rily and  unreasonably  take  possession  of  the  chattels  prior  to 
the  time  the  mortgagor  is  in  default  in  his  payments.  Unless 
power  to  sell  is  granted  by  the  mortgage,  a  foreclosure  thereof 
must  be  made  by  service  of  a  notice  of  intent  to  foreclose,  the 
foreclosure  becoming  complete  at  the  expiration  of  sixty  days, 
and  pending  these  proceedings  it  does  not  seem  to  be  abso- 
lutely essential  that  possession  should  be  taken  by  the  mort* 
gagee.  If  by  the  terms  of  the  mortgage  a  sale  be  authorized 
as*a  method  of  foreclosure,  it  must  be  public,  and  after  due 
notice  as  prescribed  by  the  statute.  Until  the  foreclosure  is 
•complete,  either  by  service  of  the  notice  of  intention  to  fore- 
olose  and  the  expiration  of  the  period  of  sixty  days  thereafter, 
or  by  a  public  sale  of  the  property  under  the  terms  of  the  mort- 
gage, the  right  to  redeem  is  fully  recognized  and  protected. 
If  the  mortgagee  has  reduced  the  possession  to  himself,  a  tender 
before  actual  sale,  and  a  refusal  to  accept  the  amount  due, 
with  costs,  if  any  there  be,  confers  upon  the  mortgagor  the 
right  to  maintain  replevin  or  claim  and  delivery  for  the  prop- 
•erty.  Now,  all  of  these  salutary  provisions  of  the  statutes 
(Gen.  Stats.  1878,  c.  89;  Laws  1879,  c.  66;  Laws  1885,  c.  171) 
have  had  a  practical  effect  upon  the  rule  of  law  that  the  legal 
title  to  the  mortgaged  chattels  vests  in  the  mortgagee,  and 
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that  he  Is  entitled  to  poeeession  thereof  upon  default  of  the 
annexed  oonditiona.  It  still  exists,  and  for  obvious  reasons, 
not  apparent  in  cases  where  real  property  has  been  mortgaged, 
will  continue  to  exist  But  in  truth  very  little  difference  can 
be  pointed  out  between  the  rights,  privileges,  and  remedies  of 
the  mortgagor  of  real  and  personal  property,  either  in  the 
structure  of  the  mortgage  or  its  effect  As  against  third  parties, 
one  must  be  filed,  the  other  put  upon  record;  as  to  either,  re- 
demption may  be  made  after  default,  upon  payment  of  the 
debt  secured  thereby  within  a  specified  interval  of  time,  de- 
nominated, in  each  case,  a  "  period  for  redemption."  The  same 
kiod  of  an  instrument,  a  certificate  in  writing  (executed  with 
more  formality  in  case  the  security  is  upon  real  than  if  it  be 
upon  personal  property),  releases  and  discharges  either.  The 
distinction  is  therefore  more  in  theory  than  in  practice.  If 
this  be  so,  why  should  a  different  effect  be  given  a  tender  made 
of  the  amount  of  a  debt  in  the  one  case  than  in  the  other? 
We  can  discover  no  reason  for  a  distinction  which  commends 
itself,  and  no  reason  is  suggested  in  the  decisions  cited  by 
respondent,  except  that  based  upon  the  technicality  before  re- 
ferred to,  that  a  mortgage  upon  real  estate  is  a  mere  lien,  while 
a  mortgage  on  personal  property  vests  the  legal  title  thereof 
in  the  mortgagee.  This  is  not  satisfactory,  and,  in  analogy 
with  the  rule  laid  down  in  case  of  real  estate  security,  which 
is  well  supported  on  principle  and  by  authority^  wa  are  of 
the  opinion  that  the  effect  of  a  tender  of  the  amount  of  a 
debt  secured  by  a  chattel  mortgage,  though  made  after  ma- 
turity, is  to  extinguish  and  discharge  the  lien,  the  debt  only 
remaining;  and  that  it  is  not  necessary  to  keep  the  tender 
good  by  depositing  the  money  in  oourt,  in  case  an  action  is 
thereafter  brought  by  the  mortgagee  to  obtain  possession  of 
the  chattels. 

It  is  urged  in  some  of  the  cases,  where  a  different  conclu- 
sion has  been  reached,  that  the  adoption  of  this  rule  must 
work  great  hardship  and  injustice  to  the  mortgagee,  frequently 
causing  a  loss  of  the  entire  debt;  but  certainly,  in  this  re- 
spect, the  rule  will  not  be  more  unjust  when  invoked  as  to 
chattel  than  when  governing  a  real  property  mortgage,  or  than 
when  it  is  applied,  as  it  always  has  been  without  hesitation, 
in  the  case  of  a  pledge:  See  Norton  v.  Baxter^  41  Minn.  146; 
16  Am.  St.  Rep.  679,  and  cases  cited.  As  was  said  in  the 
Kortright  case,  it  is  not  perceived  how  the  mortgagee  is  to  be 
embarrassed  by  the  establishment  of  this  rule.    If  the  mort- 
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gagor  doee  not  tender  the  full  amount  dne,  the  lien  of  the 
njortgage  is  not  extinguished,  and  be  runs  no  risk  in  accepting 
it.  If,  apon  the  other  hand,  it  ie  suflSoient  in  amount,  hie 
debt  is  paid,  and  that  is  all  he  has  any  right  to  demand.  It 
ifl  his  own  folly  if  be  attempts  to  exact  more.  But  in  view  of 
the  serious  consequences  which  might  possibly  result  from  a 
refusal  to  accept  such  a  tender,  the  proof  should  be  clear  that 
it  was  fairly  made,  deliberately  and  intentionally  refused  by 
the  mortgagee,  that  sufficient  opportunity  was  afforded  to 
ascertain  the  amount  due,  and  that  a  sum  sufficient  to  cover 
the  whole  amount  due  was  absolutely  and  unconditionally 
tendered:  Tuthill  ▼.  MorrU^  81  N.  Y.  94.  See  also,  upon  the 
sufficiency  of  a  tender,  St(yrey  v.  KrmoBim^  65  Ind.  897;  Wilder 
V.  Seelye,  8  Barb.  408;  Ocean  Nat  Bank  v.  Fanty  50  N.  Y.  474; 
Nelson  v.  Robson^  17  Minn.  260,  284.  As  the  character  of  the 
tender,  whether  conditional  or  otherwise,  and  its  sufficiency 
as  to  amount,  should  have  been  submitted  to  the  jury,  under 
proper  instructions,  the  trial  court  erred  in  its  ruling,  and  a 
new  trial  must  be  had. 
Order  reversed.  

Tbtpek — DiaoHAEOB  OT  Lim.  — A  maeliaiiie't  Imb  is  disdiaqioi  Vy  • 
sufficient  tend<r»  and  the  employer  in  brixigiDg  replevin  fmr  his  property  h 
not  bound,  in  order  to  keep  his  tender  good,  to  bring  the  money  into  court: 
Mopna/iOH  t.  Moore,  9  Mich.  9;  77  Am.  Dec.  469,  and  note  to  same,  in  which 
it  it  said  that  a  tender  of  the  amount  of  a  debt  eeenred  by  a  mortgage  es- 
tinguiahee  the  lien  of  the  mortgage;  and  after  the  tender,  trover  or  replevin 
may  be  brought  for  the  property;  and  it  ie  not  neoeaaary  to  keep  the  tender 
good.  At  common  law,  the  tender  of  a  mortgage  debt,  made  after  the  ma* 
tnrity  of  the  debt,  must  be  kept  good,  to  be  availing:  Tompkins  v.  Batie,  11 
Keb.  147;  S8  Am.  Rep.  361;  Crain  v.  MeGoon,  86  111.  4S1;  S9  Am.  Rep.  97, 
and  note  41-43;  eompare  Zem^UorM^A  r.  MeNmkt,  74  GU.  S60|  6  An.  6t 
Rep.4Sfi. 


Pbtbbs  aud  Wife  v.  Tunbll. 

Hi  MlHSieiOTA,  47S.] 

Vbitdoii's  liiur  doss  wot  Ari8B  on  Sals  ot  Both  Bcal  avd  PKRaovai. 
PaopKRTY  WHBN.  —  A  veudor's  lien  doea  not  aruie  from  the  aale  of  both 
real  and  personal  property  for  one  entire  sum  or  consideration,  where 
no  distinct  price  ia  aet  upon  the  real  property.  Nor  is  the  vendor  of 
real  property  entitled  to  an  implied  eqnitalile  lien  to  secure  the  perform- 
ance of  the  consideration  when  that  is  of  such  a  nature  that  the  court 
cannot  accurately  ascertain  and  define  the  amount  of  the  charge  to  he 
imposed  upon  the  laud  and  enforced  out  of  it,  as  where  the  considera- 
tton  is  an  agreement  to  support  the  grantor  during  life. 
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Thb  opinion  Btates  the  case. 

/o/m  IfAytocl,  for  the  appellants. 

Eu8ti$  and  Morgan^  for  the  respondenta. 

DrcKTNaoN,  J.  This  is  an  appeal  by  the  plaintiffs  from  an 
order  sustaining  a  deranrrer  to  the  complaint.  The  facts  set 
forth  in  the  complaint  may  be  briefly  stated  to  be  as  follows: 
In  1877  the  plaintiffs,  who  are  husband  and  wife,  owned  the 
land  which  is  the  subject  of  this  action,  consisting  of  160 
acres,  it  being  their  farm.  In  that  year  they  entered  into  an 
agreement  with  their  son,  the  defendant  Frederick  Peters,  Jr., 
for  the  sale  and  transfer  to  him  of  the  farm  and  certain  valu- 
able personal  property,  in  consideration  of  a  written  agree- 
ment on  his  part,  which  is  fully  set  forth  in  the  complaint. 
The  general  nature  of  this  agreement  of  the  son  was  in  part 
for  the  support  of  the  plaintiffs  during  their  lives,  the  specific 
agreement  being  that  he  should  pay  to  them  yearly  a  stated 
sum  of  money;  provide  them  with  stated  quantities  of  farm 
produce,  the  use  of  a  cow,  and  of  two  sheep,  as  long  as  sheep 
should  be  kept  on  the  farm;  one  fourth  of  all  the  ^gs  pro- 
duced on  the  farm;  to  provide  a  room  for  their  occupancy; 
and  to  make  certain  provision  for  and  payments  to  other  per- 
fefons  named,  in  certain  specified  oontingencies.  In  considera- 
tion of  this  agreement,  the  plaintiffs  conveyed  the  land  to 
their  son  by  warranty  deed,  expressing  the  consideration  of 
fifteen  hundred  dollars.  The  written  agreement  of  the  gran- 
lee,  altfaoogh  contemporaneous  with  the  deed,  was  not  referred 
to  therein.  In  1879  the  said  grantee,  Frederick,  Jr.,  with  the 
consent  of  the  plaintiffs,  and  for  their  benefit,  conveyed  the 
farm  to  the  defendant  Seiners,  the  consideration  being  an 
agreement  by  Beiners  to  assume  and  perform  the  said  obliga* 
tions  of  Frederick,  Jr.,  to  the  plaintiffs.  In  1881,  Reiners, 
with  the  ooneent  of  the  plaintiffs,  sold  and  conveyed  the  farm 
to  the  defendant  Tunell,  the  consideration  being  an  agreement 
by  the  latter  to  assume  and  perform  the  same  obligntions; 
and  he  received  the  said  personal  property,  and  went  into 
possession  of  the  farm.  In  1888,  Tunell,  without  the  knowl- 
edge or  consent  of  the  plaintiffs,  and  with  intent  to  defraud 
them,  sold  and  conveyed  eighty  acres  of  the  land  to  the  de- 
fendant August  Hintc,  forty  acres  to  the  defendant  Henry 
Peters,  and  the  remaining  forty  acres  to  the  defendant  George 
Steep.  The  title  thus  conveyed  still  remains  in  the  three 
grantees  last  named.     The  plaintiffs  were  compelled  to  leave 
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the  hxm  In  1882,  becanse  they  were  not  provided  with  the 
means  of  maintenance.  The  defendants  Frederick  Peters, 
Jr.,  Reiners,  and  Tunell  have  failed  to  perform  the  obliga- 
tions assumed  by  them,  successively,  one  thousand  dollars  of 
the  money  agreed  to  be  paid  being  now  unpaid,  and  they  are 
now  insolvent.  All  of  the  successiye  grantees  of  the  land  had 
knowledge  of  the  terms  and  conditions  of  these  agreements 
made  for  the  support  of  the  plaintiffs. 

The  plaintiffs  seek  such  relief  as  might  be  had  upon  a  ven- 
dor's lien.  It  is,  indeed,  apparent  that  they  have  no  remedy, 
as  respects  the  land,  unless  it  is  to  be  considered  that  they 
enjoyed  the  equitable  right  of  a  vendor's  lien  to  secure  the 
performance  of  the  agreement  made  for  their  support.  The 
conveyance  by  deed  from  the  plaintiffs  having  been  absolute, 
without  condition,  and  without  fraud,  the  subsequent  breach 
of  the  personal  obligation  of  the  grantee,  which  was  the  con- 
sideration for  the  conveyance,  did  not  affect  the  title  which 
had  been  thus  effectually  transferred.  As  to  the  validity  and 
legal  effect  of  the  deed  to  the  plaintiffs'  son,  no  question  can 
arise.  It  is  not  alleged  to  have  been  procured  by  any  solici- 
tation or  undue  influence,  or  that  the  transaction  was  affected 
by  fraud,  or  that  the  grantors  suffered  under  any  mental 
infirmity.  It  appears  from  the  complaint  that  the  agreement 
for  the  plaintiffs'  support  in  the  manner  set  forth  was  made 
in  consideration  of  the  sale  and  transfer  both  6f  the  land  and 
of  ** certain  yaluable  personal  property,"  and,  so  far  as  ap- 
pears, without  any  price  or  consideration  being  fixed  upon  the 
two  classes  of  property  separately,  the  sale  and  transfer  of 
the  whole  property  being  the  entire  and  unapportioned  con- 
sideration for  the  agreement  for  support  But  as  a  vendor's 
lien  does  not  arise,  according  to  the  common  law,  from  a  sale 
and  delivery  of  personal  property,  but  is  confined  to  sales  of 
real  estate,  it  follows  that  the  plaintiffs  did  not  acquire  a  lien 
to  secure  the  performance  of  this  contract,  which,  according  to 
the  complaint,  was  the  consideration  or  price  for  the  sale  of 
both  tl  personal  property  and  the  land,  without  distinction: 
StringfMow  v.  /w,  78  Ala.  209;  WiUcinson  v.  Parmer^  82  Ala. 
867;  McCandlish  v.  Keen^  18  Gratt  615;  2  Jones  on  Liens,  sec. 
1072. 

But  upon  broader  grounds  we  arrive  at  the  same  conclusion. 
It  is  in  accordance  with  what  is  deemed  to  be  the  greater 
weight  of  authority  that  a  vendor  of  real  property  is  not  en- 
titled to  an  implied  equitable  lien  to  secure  the  performance 
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of  the  consideration  when  that  is  of  such  a  nature,  as  is  that 
in  this  case,  that  the  court  cannot  accurately  ascertain  and 
define  the  amount  of  the  charge  to  be  imposed  upon  the  land 
and  enforced  out  of  it:  Arlin  v.  Brown^  44  N.  H.  102;  Brawley^ 
▼.  Catron^  8  Leigh,  522;  HUcock  v.  Norton,  42  Mich.  820^ 
Clarke  ▼.  RoyUy  3  Sim.  499;  1  Perry  on  Trusts,  4th  ed.,  sec. 
235;  2  Jones  on  Liens,  sec.  1071.  In  Hammond  v.  Peyton,  34 
Minn.  529,  it  was  shown  that  the  tendency  both  of  adjudica- 
tion and  of  legislation  was  opposed  to  an  extension  of  the  doc- 
trine of  vendor's  lien  beyond  what  might  be  regarded  as  the 
established  rules  of  equity  upon  the  subject;  and  reasons  were 
there  suggested  why  this  policy  of  restriction,  rather  than  of 
extension,  should  be  pursued.  Those  reasons,  and  the  prin- 
ciple of  that  decision,  are  applicable  to  affect  the  decision  of 
this  case.  While  there  are  some  decisions  which  support  the 
right  of  lien  in  similar  cases,  it  is  considered  that  the  stronger 
current  of  authority  is  the  other  way,  that  the  stronger  reasons 
are  opposed  to  it,  and  that  to  allow  the  implication  of  a  re- 
served lien  in  this  case  would  be  extending  the  doctrine  beyond 
its  hitherto  established  limits.  Indeed,  the  practical  difficulty 
of  enforcing  such  a  lien,  in  a  case  like  this,  is  in  itself  a  reason 
against  the  existence  of  the  lien.  The  contract  was  not  to  be 
performed  by  a  single  act,  and  once  for  (ill;  but  performance 
was  to  extend  indefinitely  over  a  period,  it  might  be,  of  many 
years,  and  was  to  consist  of  various  acts  besides  the  payment 
of  money.  What  was  required  to  be  done  was  contingent 
and  uncertain,  depending  upon  future  events  impossible  to  be 
calculated  or  ascertained,  and  this  uncertainty  as  to  what  was 
to  be  done  would  continue  indefinitely.  There  was  no  lien, 
unless  it  existed  from  the  beginning,  at  the  time  of  the  con- 
reyance,  and  before  any  obligation  had  become  defined,  cer- 
tain, and  ascertainable.  It  certainly  has  not  been  generally 
supposed  that  the  doctrine  of  vendor's  lien  extended  to  con- 
tracts of  such  a  nature. 

Order  afiSrmed.  

Vbhdob'sLisv  —  8alb  ot  Pbrjionaltt. — The  TenclAr  has  no  !ien  nfte? 
tlie  delivery  of  penonmlty  to  the  purohMor:  Lupin  t.  Marie,  6  Wertd.  77:  21 
Am.  iiee.  S66^  and  note;  MUier  r.  MwrtUm,  36  Me.  153;  66  Aok  Dea  6SH. 
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GuiRNBY  V.  St.  Paul,  Minneapolis,  and  Mani- 
toba Railway  Company. 

{4S  MurHBSOtA,  4S6.1 

Ijabtlitt  of  Ma^vr  to  iNDBMjriFr  Serv&kt  for  DAafACBi  IU0Rn.Trr« 
FROM  Latteh's  Violatinq  Injuncthok  by  Former's  Order.  —  Where 
a  servant  of  a  corporation  opon  which  an  injunction  has  been  served,  r»< 
straining  ift  from  doing  certain  acts,  doej  thDsw  acts  by  order  of  the  cor* 
poration,  which  imparts  to  liim  no  notioe  of  tho  iujuBctiou,  but  cuiceals 
its  existence  from  him,  tlie  corporation  is  bound  to  indemnify  him  for  the 
damages  sustained  bj  him  n«  the  natural  result  of  his  obedience  to  its  | 

orders;  nor  does  its  liability  deitend  upon  the  ultimate  determination  of 
the  question  as  to  vbicti  of  the  contending  parties  is  legally  right  ia 
respeot  tx>  the  title  of  4lispii:«i  property,  or  the  legality  or  propriety  of 
the  injuiiction  ordsr,  or  the  snfiicieiicy  of  tiie  aerriee  thereof.  A  nisstcr. 
may  not  expose  his  servant  to  d.^nger  of  Ins^  or  injury  in  the  eiecut'on 
of  orders,  the  risk  of  which  in  known  to  him,  but  of  which  he  wroivs* 
fully  withholds  notice  from  tue  servant.  ^ 

Action  to  recover  damages.     The  opinion  states  the  case. 

John  IP.  Willis^  for  the  appellant 

FlandraUj  Squires^  and  Cutcheon^  for  the  respondent. 

Vanderburgh,  J.  The  controversy  in  this  case  grows  out 
of  an  attempt  by  the  Fargo  Southern  Uailroad  Company  to 
make  a  crossing  oyer  the  track  and  road-bed  of  the  defeiidaiit 
at  Wahpeton,  Dakota.  The  plaintiff  was  foreman  of  railway 
repairs  and  construction  for  the  defendant,  and  was  directed 
by  it  to  repair  its  track,  which  had  already  been  cut  and  iu- 
jured  at  the  place  in  question,  and  to  prevent  the  Fargo  ooiii- 
pany  from  interiering  with  the  track  of  his  company,  and  io 
protect  the  same  from  further  injury  or  molestation.  These 
instructions  were  obeyed  by  the  plaintifi^  and  while  he  was  so 
engaged  he  was  arrested  upon  a  warrant  issued  out  of  the  dis- 
trict court  of  Dakota  Territory  for  contempt  in  violating  an 
injunction  order  previously  issued  by  that  court  in  a  suit  of 
the  Fargo  company  against  this  defendant.  This  order  com- 
manded the  defendant  company,  its  agentSi  attorneys,  and 
assistants,  and  each  of  them,  to  desist  and  refrain  from  doing 
or  causing  to  be  done  any  act  or  thin'g  which  would  in  any 
manner  interfere  with  or  prevent  the  Fai^o  company  from 
building  its  road  over  the  land  in  dispute  upon  which  the  pro- 
posed crossing  had  been  attempted.  The  order  was  duly 
served  upon  the  defendant,  but  plaintiff  alleges  that  he  had 
no  notice  of  it,  and  was  not  informed  of  its  existence  by 
the  defendant,  but  that  the  defendant  concealed  from  plain- 
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tiff  the  fact  of  the  Lssaanoe  of  the  order,  and  in  defiance 
thereof  issued  further  orders  to  the  plaintiff  to  repair  and 
preserve  intact  the  defendant's  track,  and  directed  him  to  op- 
poee«  and  if  possible  prevent,  the  crossing  thereof  by  the  Fargo 
company,  the  plaintiff  in  the  injunction  suit,  whic^  acts  were 
in  fact,  as  he  alleges,  in  violation  of  the  injunction  order;  and 
while  the  plaintiff  was  proceeding  to  execute  his  orders,  but 
in  ignorance  of  the  injunction^  he  was  arrested,  as  before  stated. 
This  action  is  brought  for  the  damages  suffered  by  the  plain- 
tiff on  account  of  his  arrest  and  detention  under  the  warrant, 
and  is  based  upon  the  alleged  wrongful  acts  and  misconduct 
of  the  defendant  in  exposing  him  as  its  servant  to  the  danger 
of  an  arrest,  for  the  violation  of  the  injunction,  which  danger 
was  known  to  the  defendant,  but  concealed  from  the  plaintiff. 
It  is  also  alleged  in  the  complaint  that  the  defendant  knew 
that  the  commission  by  him,  under  its  direction,  of  any  act  pro- 
hibited by  the  injunction,  would  subject  the  plaintiff  to  great 
danger  of  arrest  and  imprisonment.  The  defendant,  among 
other  things,  alleges  in  it^s  answer  that  the  plaintiff  appeared 
before  the  court  which  issued  the  injunction  order  to  answer 
the  charge  of  contempt,  and  that  after  investigation  and  in- 
qoiry  an  order  was  duly  made  and  entered  by  the  court  in 
■och  proceeding,  adjudging  the  plaintiff  to  be  innocent  of  any 
violation  of  such  injunction  order,  and  discharging  him  from 
arrest,  and  that  the  order  was  vacated  and  discharged  as 
against  the  defendant  also.  The  reply  denies  that  there  was 
any  investigation  or  inquiry  by  the  court  into  the  alleged  con- 
tempt,  and  avers  that  the  action  of  the  court  in  the  premises 
was  in  pursuance  of  a  stipulation  between  the  counsel  of  the 
respective  parties,  and  not  upon  inquiry. 

It  is  proper  to  say  that  the  defendant's  answer  takes  issue 
upon  many  of  the  allegations  of  the  complaint  upon  which  the 
plaintiff  relies  to  support  the  liability  of  the  defendant  But 
at  the  trial  the  defendant  moved  for  judgment  on  the  plead- 
ings, and  the  motion  was  granted;  and  this  appeal  brings  up 
lor  consideration  here  the  propriety  of  that  decision.  For 
the  purposes  of  the  motion,  the  truth  of  the  allegations  in  the 
complaint  was  necessarily  assumed,  while  the  averments  in 
the  answer  not  admitted  by  the  reply  were  to  be  taken  aa 
untrue  or  not  established.  Upon  that  motion,  however,  the 
orders  dismissing  the  injunction  proceedings  against  the  de- 
fandant  and  its  agents,  including  this  plaintiff,  together  with 
the  stipulations  of  the  attorneys  of  the  respective  parties  con- 
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aenting  to  such  diBinisBal,  were  by  consent  received  and  con- 
sidered by  the  court  The  question  then  recurs  whether,  upon 
the  record  thus  presented,  the  motion  for  judgment  in  this 
action  wa«  warranted.  It  is  true  that  if  the  plaintiff  had  in 
fact  no  notice  of  the  injunction,  and  in  ignorance  of  it  was  in 
good  faith  executing  the  orders  of  the  defendant,  he  did  not 
render  himself  legally  liable  to  be  punished  for  contempt;  but 
the  circumstances  of  the  case  must  be  carefully  considered  in 
determining  in  respect  to  the  dangers  to  which  plaintiff  was 
exposed.  There  was  an  attempt  on  defendant's  part  to  resist, 
\ff  physical  force  and  strong  hand,  an  attempt  by  the  Fargo 
company  to  construct  the  railway  crossing.  If  the  complaint 
is  true,  the  defendant's  directions,  and  plaintiff's  acts  in  pur- 
suance thereof,  were  in  violation  of  the  injunction,  and  were 
unlawful,  as  long  as  the  injunction  was  pending;  and  what- 
ever may  have  been  the  grounds  upon  which  the  court  dis- 
missed the  proceedings,  it  does  not  follow  that  there  was  not 
a  frima  facie  case  made  upon  which  the  order  against  the 
plaintiff  was  issued. 

The  complaint  alleges  that  the  defendant  exposed  the  plain- 
tiffs in  the  manner  recited,  to  the  danger  of  an  arrest  for  a 
contempt,  without  notice  to  him,  and  that  it  knew  that  the 
plaintiff  would  be  liable  to  be  subjected  to  such  danger.  We 
may  infer,  from  the  conceded  facts  and  the  peculiar  circum- 
stances, that  some  proceedings  would  be  likely  to  be  taken  to 
prevent  or  punish  a  violation  of  the  injunction  by  defendant's 
servants.  And  so,  if  the  defendant  had,  as  is  alleged,  reason  to 
expect  such  results  to  its  servants  while  in  good  faith  engaged 
in  its  servicoi  without  notice  of  the  injunction,  it  would  seem 
right  and  just  that  they  should  be  indemnified  for  the  injuries 
suffered  by  them  as  the  result  of  their  obedience  to  defendant's 
orders.  And  the  defendant's  liability  does  not  depend  upon  the 
ultimate  determination  of  the  question  as  to  which  of  the 
contending  parties  is  legally  right  in  respect  to  the  title  of  dis- 
puted property,  or  the  legality  or  propriety  of  the  injunction 
order,  or  the  sufficiency  of  the  service  thereof.  The  master 
may  not  expose  his  servant  to  danger  from  a  wrong-doer  or 
trespasser  without  proper  warning:  Mowre  v.  AppUUnij  26  Ala. 
683;  BaxUr  v.  RoberUj  44  Cal.  187;  18  Am.  Rep.  160.  The 
proposition  upon  which  plaintiff  relies  to  sustain  his  cause  of 
action  is,  in  brie^  that  the  defendant  was  bound  to  indemnify 
him  against  loss  and  damage  suffered  in  the  course  of  his 
employmenti  the  risk  of  which  the  defendant  understood,  but 
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wrongfully  withheld  from  him  such  notice  as  was  necessary 
for  his  protection.    We  think  there  is  sufficient  in  the  com- 
plaint to  support  this  contention,  and  that  the  case  should 
have  proceeded  to  trial  on  the  merits. 
Order  reversed,  

BfAsrn  Am  Sbrtaht.  — Th«  maater  mutt  provida  for  lh«  lafftty  of  Us 
■MTant  to  the  best  of  his  skiU  and  jndgmsnt:  Richmond  ete.  iTy  Ca  ▼.  Nor* 
ment,  84  Va.  1S7;  10  Am.  St.  Rep.  827.  A  servant  ordered  into  a  sitaation 
of  danger  is  not  negligent  in  obeying;  for  a  servant  is  not  bonnd  to  set  np 
bis  judgment  against  his  master's  in  reference  to  obeying  orders,  and  the 
master  is  responsible  in  damages  for  ordering  bis  servant  to  do  eztra-bai- 
ardons  work:  Stephem  t.  HawiubcU  etc  R.  R  Oo.^  96  Ma  207;  9  Am.  St  Rep. 
SSe.  But  see  Jfyrdan  t.  Hwey.  72  Ma  574,  87  Am.  Rep.  447,  in  which  it 
was  decided  that  a  master  was  not  liable  in  damages  to  his  female  servant 
whom  he  mdoced  to  have  sexoal  intercoarse  with  his  minor  son,  to  whom 
she  was  affianced.  To  show  such  relation  of  master  and  servant  existing  as 
wiU  render  the  master  liable  to  indemnify  the  servant,  it  mnst  appear  that 
the  servant  is  acting  at  the  time  for  the  master,  representing  his  master's 
will,  and  not  his  own,  and  that  the  bnsiness  being  done  is  his  masterX  and 
not  his  own:  CbrMa  t.  Anmioam  MUU.  87  Conn.  274;  71  Am.  Deo.  6lL 
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FuoanT  ov  Dookstbd  Judomkht  ovxr  EQumr  to  ratb  Dbbd  RoroBimii 
—  A  dookoted  judgment  has  precedence  not  only  over  an  unrecorded  dead 
el  which  the  Judgment  creditor  has  no  other  notice,  but  also  over  a  mere 
equity  on  the  part  of  a  grantee,  of  which  the  judgment  creditor  has  no 
Botioe,  to  hare  a  deed  reformed  so  as  to  make  it  include  the  real  estate 
in  question. 

UXAB    PoaSISBION   OF  TSNAHT  XH   COMMOH   18  NOTIGB  OF   HO    OwH  TtTLB 

OHLT,  but  is  not  notice  of  change  of  title  on  the  part  of  his  oo-tenant. 
He  is  presumed  to  be  in  of  his  own  right,  by  virtue  of  his  own  title^  and 
not  under  his  oo-tenant't  title. 

Action  to  determine  adverse  claims  to  real  estate.  The 
opinion  states  the  case. 

■ 

8.  JET.  JETiMbon  and  J.  0.  HaynM^  for  the  appellant. 

Edward  £•  Wehfier  and  Ifarshdll  A*  Spoonerj  for  the  re- 
spondent. 

OiLFiLLAN,  C.  J.  The  action  is  tinder  the  statute  to  de* 
termine  adverse  claims  to  real  estate.  On  and  prior  to 
February  28,  1886,  A.  G.  and  W.  F.  Wilcox  each  owned  an 
undivided  half  of  a  tract  of  land  of  640  acres,  constituting 
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one  farm,  including  the  land  in  controversy;  and  on  that  day 
said  A.  O.  and  this  plaintiff,  his  wife,  executed  a  deed  which 
was  intended  to  convey  the  entire  farm  to  one  Thornburgh, 
and  he  executed  a  deed  of  conveyance  to  plaintiff,  the  purpose 
of  the  two  deeds  being  to  vest  in  her  title  to  the  undivided 
half  theretofore  owned  by  A.  G.  By  mistake  of  the  scrivener 
who  drew  the  deeds,  the  description  of  the  land  in  contro- 
versy was  omitted.  The  deeds  were  recorded  February  26, 
1886.  On  discovering  the  mistake,  on  December  31,  1887, 
A.  6.  and  the  plaintiff  executed  a  conveyance  to  Thornburgh, 
and  he  exe^-uted  one  to  plaintiff,  both  correctly  describing  the 
640-acre  tract.  These  deeds  were  recorded  February  28,  188S. 
But  meantime,  and  just  prior  to  recording  them,  a  judgment 
in  favor  of  this  defendant  against  A.  Q.  Wilcox  was  docketed 
in  the  county.  Neither  plaintiff  nor  A.  6.  Wilcox  was  ever  in 
personal  possession  of  the  land.  Up  to  the  execution  of  the 
first  deed,  W.  F.  Wilcox  was  in  possession,  raising  and  breed- 
ing stock  for  himself  and  A.  6.  At  tUe  execution  of  said 
deed,  A.  G.  transferred  his  interest  in  the  stock  and  business 
to  plaintiff,  and  W.  F.  continued  the  business  and  manage- 
•ment  of  the  farm,  and  to  reside  upon  it  as  formerly,  till  the 
trial.  The  defendant  had  no  notice  of  the  transactions,  unless 
it  might  be  charged  with  it  from  the  possession  of  W.  F.  The 
facts  with  reference  to  the  business  were  not  known  to  it  till 
after  the  docketing  of  its  judgment. 

The  statute  giving  effect  to  registration  of  deeds  (Gen. 
Stats.  1878,  c.  40,  sec.  21)  places  a  docketed  judgment  upon 
the  same  footing  as  a  recorded  conveyance,  and  gives  to  it  pre- 
cedence over  an  unrecorded  deed,  unless  the  judgment  credi- 
tor have  other  notice  of  the  unrecorded  conveyance:  Lamberlon 
v.  Merchant  NaL  Bank,  24  Mian.  281;  Dutton  v.  McReynolds^ 
81  Minn.  66.  In  the  absence  of  notice  to  the  defendant,  this 
would  dispose  of  the  case,  unless,  as  plaintiff  seems  to  claim, 
her  mere  equity  to  have  the  deed  reformed  makes  her  position 
superior  to  what  it  would  be  with  a  perfect  but  unrecorded 
deed.  This  cannot  be.  The  purpose  of  the  statute  is  to  pro- 
tect purchasers,  and  attachment  and  judgment  creditors, 
against  claims  to  the  real  estate  of  which  they  have  no  notice 
by  the  record  or  otherwise.  This  would  be  as  effectually 
defeated  by  allowing  a  mere  equity,  of  which  the  judgment 
creditor  has  no  notice,  to  displace  the  lien  of  his  judgment,  as 
by  allowing  a  legal  unrecorded  title  to  have  that  effect.  The 
record,  aa  it  stood  when  the  judgment  was  docketed,  contained 
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no  notice  of  any  right  in  plaintiff,  legal  or  equitable,  except 
to  the  land  described  in  her  deed. 

W.  F.  Wilcox  was  a  tenant  in  common  of  the  land.  As 
such,  he  had  a  right  to  the  exclusive  possession  as  against  all 
the  world  but  his  co-tenant  His  possession  was  notice  of  his 
own  title,  bat  it  could  not  be  notice  of  change  of  title  on  the 
part  of  his  co-tenant  He  would  be  presumed  to  be  in  of  his 
own  right,  by  virtue  of  his  own  tiUe,  and  not  under  his  co- 
tenant's  title.  Noiiee  that  he  waa  also  holding  under  his 
co-tenant  would  undoubtedly  be  notice  also  of  his  co-tenant's 
title.  But  his  mere  possession  would  not  be  notice  that  he 
was  in  under  any  one  but  himself.  So  that  his  possession 
alone  was  not  notice  of  any  equity  that  had  arisen  between 
his  original  co-tenant  and  the  plaintiff. 

Judgment  affirmed. 

Jpwnoarr  hast — VjnsmjORDZD  Dnow  — The  Hen  of  a  judgment  li  pre- 
ferred to  a  prior  nnreoorded  deed:  iZeed  t.  AtuUn,  0  Mo.  722;  46  Am.  Deo. 
836,  and  note;  provided  the  judgment  creditor  did  not  have  actual  notice  of 
•uoh  deed:  Doyle  y.  Wade,  23Fla.  90;  11  Am.  St  Rep.  834. 

Co-TXNAKOT  —  Possession  as  Notios.  —  Poesession  by  a  tenant  with  an 
nnrecorded  deed  from  hie  co-tenant»  when  does  not  charge  notice  to  a  por- 
ehaeer  of  the  oo-tenant's  interest  nnder  exeontion:  Moff  r,  S^trdhant,  75 
Iowa.  116i  9  Am.  81.  Bep.  461 
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MoBiLB  AND  Ohio  Bailboad  Company  t;.  Tupelo 
Furniture  Manupaoturinq  Company. 

[07  liisaiSBiPFX,  S&] 

Oabusks — BaRDSN  OF  Proof. —  If  a  Cabbibb  Dblivbbs  Goods  xv  a 
Damagbd  Conditioh  which  started  on  their  journey  over  oonneotisg 
lines  in  good  condition,  it  must  exculpate  itself  from  liability  by  show* 
ing  that  the  injury  done  occurred  withoat  its  fanltn 

Action  to  recover  damages  for  machinery  delivered  in  an 
injured  condition.  This  machinery  was  given  to  the  Chicago 
and  Western  Michigan  Railway  Company,  at  Grand  Rapids, 
Michigan,  to  be  shipped  to  Tupelo,  Mississppi,  and  was  then 
in  good  condition.  It  was  carried  over  various  lines  of  rail- 
way until  it  reached  that  of  the  Mobile  and  Ohio  railroad  at 
St.  Louis,  and  was  transported  by  the  latter  railway  to  its 
place  of  destination,  and  there  delivered  to  the  consignee  in  a 
damaged  and  broken  condition.  There  was  no  evidence  to 
show  at  what  place  or  upon  what  line  of  railway  the  injuries 
occurred.    Judgment  for  plaintiff;  defendant  appealed. 

John  A.  Blair  and  E.  L.  Russell^  for  the  appellant. 

AUenj  Robinif  and  Stribling^  for  the  appellee. 

Campbell,  J.  The  first  and  second  instructions  given  for 
the  plaintiff  are  objectionable,  but  immaterial  because  not 
influential  in  determining  the  case,  which  is  properly  resolv- 
able, in  view  of  the  facts,  by  a  resolution  of  the  question 
whether  it  devolved  on  the  plaintiff  to  show  that  the  damage 
to  the  property  was  done  on  the  road  of  the  defendant,  or  on 


Oct  1888.]  TTLSB  9.  ESBBIKO. 

th6  defendant  to  show  that  it  occurred  before  K  received  the 
goods  for  transportation*  That  is  the  only  material  question 
in  the  case. 

We  think  the  better  reason  and  policy,  and  the  greater 
Dumber  of  cases  adjudged,  favor  the  rule  to  require  the  car- 
rier which  delivers  goods  damaged,  and  which  are  shown  to 
have  started  on  their  journey  over  connecting  lines  of  trans- 
portation in  good  condition,  to  exculpate  itself  from  liability 
by  showing  that  the  injury  did  not  occur  by  its  default 

Affirmed.  

GAJOiiBS^DAifAOSD  Feexobt — BiTBDnr  ow  Pboof.  —  Th«  prMamptEoa 
AffiiM  tiutt  parinhablo  goods  ■hippod  in  good  ordor  oontinno  in  that  oondi* 
tioa  when  in  tho  hands  el  a  oonnoottng  carrier,  and  the  bnrden  of  proof  ia 
on  him  to  show  that  they  were  not  in  good  oondition  when  reoeived  by  him: 
Bmrd  ▼.  HHnoU  C.  JVg  Co.,  79  Iowa,  518;  Shrher  t.  Siovx  CU^  etc  R,  R.  Co,, 
S4  Minn.  606;  81  Am.  Rep.  868.  Prima/ade,  the  oarrier  ia  liable  for  goods 
spoil  proof  of  aooeptanoe  thereof  for  oarriage,  and  of  loss  or  damage  thereto 
while  in  transportation:  ffuU  t.  Okkago  He.  Wp  Co..  41  Minn.  610;  16  Am. 
8t  Rep.  722.  And  the  burden  of  proof  rests  npon  the  carrier  to  show  the 
abeenoe  of  negligenoe  npon  its  part:  LlmMy  v.  OkiMgo  He.  Jtp  Cb.,  86 
Hei  1  Am.  8t  Rep.  992,  and  note. 
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TauiTBsIs  8au  OomnwrsD  bt  bis  Aoxirr— FAavms  ov  TRUsm  to  Taks 
PossMBiov.— Taosnu^  8au  n  vor  Rsndibbd  Intalid  by  the  fact 
that  the  sale  waa  eried  byaperaon  seleoted  by  the  tmstee,  whoee  aet  the 
tmstee  afterwards  oonfirmed,  nor  by  the  latter's  fiulvre  to  take  possss 
sion  of  the  land  before  the  sale,  thongb  the  trust  deed  declared  that  npon 
default  the  trustee  should  immediately  take  possession,  and  after  giving 
notiee^  eeU  the  land  therein  described. 

Tauwasli  Saul  — Thb  Pbbiobmahoi  of  tri  Mirb  Mikibtibul  Aon  of 
posting  the  notioe  and  making  sale  by  agents  sslected  by  the  tmstee 
does  not  aflbot  the  validity  of  the  sale. 

Tkusm's  Baim,  Prisumptioh - nr  Sitfpobt  of. —The  presumption  is  to  be 
indulged  that  a  trustee  did  those  acts  in  fok  which  were  oonditioaa 
precedent  to  the  valid  ezeoution  of  the  power  of  sale.  The  force  of  this 
ptssumpticn  may  be  overcome  by  any  competent  evidence  sufficient  to 
produce  an  equilibrium,  or  to  leave  the  preponderance  so  lightly  in  favor 
of  the  presumption  as  that  the  jury  do  not  believe  some  act  to  have  been 
done  which  was  essential  to  the  vididity  of  the  sale. 

BnraHoa  — Trostbs's  Dbbd  Whioh  Rsoim  that  the  sale  had  been  made 
after  giving  notice  as  required  by  the  deed  of  trust  establishes  prima 
fotk  that  proper  notioe  has  l>een  given;  but  the  effect  of  the  deed  in  this 
respect  may  be  overcome  by  any  competent  evidence  which,  notwith- 
standing the  deed  and  its  recitals,  leaves  the  jury  unable  to  say  that  the 
notices  were  given. 
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AcfnoH  of  ejectment.  The  pIaintifF'0  title  was  dependent 
upon  a  sale  made  by  a  trustee  acting  under  a  deed  of  trnst 
given  to  secure  a  debt  due  the  plaintiff.  The  trustee  was,  on 
account  of  his  illness,  unable  to  attend  the  sale,  and  conduct 
it  in  person,  and  therefore  directed  his  brother  to  make  it  as 
hu  agent  All  the  acts  which  the  brother  did  were  ratified 
bj  the  trustee.  The  trust  deed  provided  that  upon  default  in 
parment  of  the  debt  the  trustee  should  immediately  take 
possession,  and  after  giving  notice  of  sale,  sell  the  land  de- 
scribed in  the  deed.  After  the  default  in  the  payment  of  the 
debt,  the  trustee  demanded  possession  of  the  land,  but  being 
refused,  proceeded  to  sell  without  first  obtaining  such  posaesp 
flion.    Judgment  in  favor  of  the  plaintiff.    Defendant  appealed. 

Haden  and  Dodd^  for  the  appellants. 

IfonnM  MeOlurg^  and  Brame  and  Alexander,  for  the  appellee. 

CooPBB,  J.  The  sale  under  the  deed  of  trust  was  not  in* 
valid  Mther  because  the  trustee  did  not  take  possession  of  the 
land  before  the  sale,  or  for  the  reason  that,  the  trustee  Iteing 
sick,  the  land  was  cried  off  by  a  person  selected  by  him,  whose 
act  he  afterwards  ratified  and  approved. 

The  provision  of  the  deed  of  trust,  that  *'  upon  default  of 
payment  of  the  debt  secured  the  trustee  shall  immediately 
take  possession,  and  having  given  notice,  sell  the  land  con- 
veyed," etc.,  was  intended  to  confer  upon  the  trustee  the  right 
of  possession,  but  did  not  make  such  taking  possession  a  con- 
ditiwi  precedent  to  the  poww  of  sale:  Vaughn  v.  PauMy  65 
Mies.  402. 

The  performance  of  the  mere  ministerial  acts  of  posting  the 
notices  and  making  the  sale  by  agents  selected  by  the  trustee 
does  not  affeot  the  validity  of  the  aale:  JontB  v.  Sergeant^  45 
Miss.  SaS. 

The  deed  from  the  trustee  to  the  purchaser,  Herring  (who 
was  beneficiary  in  the  deed  of  trust),  recites  that  the  sale  was 
made  after  notice  had  been  given  in  the  manner  prescribed 
by  the  deed.  This  was  by  posting  notices  in  three  public 
places  in  the  county  for  the  period  of  ten  days  preceding  the 
day  of  sale. 

The  trustee  was  introduced  as  a  witness  on  behalf  of  plain* 
tiffs,  and  on  cross-examination  stated  that  he  did  not  person* 
ally  post  any  one  of  the  notices,  and  only  knows  they  were 
posted  by  what  he  has  been  told.  Other  evidence  introduced 
by  plaintiff  showed  that  one  of  the  notices  had  been  posted 
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ipr  the  raqvired  time;  as  to  the  other  two,  it  appears  that  the 
tmstee  gave  them  to  an  agent,  and  directed  him  to  poet  one 
at  Briscoe's  mill  and  the  other  at  Rickett's  mill,  these  being 
public  places  within  the  countj.  It  was  then  proved  bj  a 
oertain  witness  that  some  time  before  the  sale  of  the  property 
he  saw  the  two  notioes  at  the  above-named  place?;  but  this 
witness  conld  not  remember  whether  this  was  ten  days  bofore 
the  day  of  sale. 

In  this  condition  of  the  evidence,  the  court,  at  the  instr\nee 
of  the  plaintiff,  charged  the  jury  as  follows:  ''  The  law  pre- 
sumes that  the  notices  were  posted  as  stated  in  the  trastee's 
deed,  and  if  the  defendants  deny  that  they  were,  they  must 
show  to  the  satisfaction  of  the  jury,  by  the  evidence,  that  they 
were  not  so  posted." 

The  first  instruction  for  the  defendants,  which  was  refused 
by  the  court,  was  this:  ^^The  burden  of  proof  is  upon  the 
plaintiff  to  satisfy  the  minds  of  the  jury  by  a  preponderance 
of  the  evidence  before  them  that  Monroe  McClurg,  trustee, 
posted  or  had  notices  posted  in  three  public  places  in  Attala 
County  of  the  sale  of  the  lands  in  controversy,  and  if  the  jury 
are  not  so  satisfied,  they  must  find  for  the  defendants." 

If  by  the  instructioa  given  for  the  plaintiff  it  was  intended 
to  state  that  the  recitals  in  the  deed  of  the  trustee  that  the 
notices  had  been  posted  should  control  until  it  was  shown  by 
positive  and  direct  testimony  that  they  were  not  so  posted, 
then  the  instroctioa  was  too  rigid  against  the  defendants. 
The  {yresumption  is  to  be  indulged  that  the  trustee  did  those 
acts  in  pais^  which  were  conditions  precedent  to  a  valid  exer- 
cise of  the  power  of  sale,  as  held  in  Oraham  v.  FiU$^  5&  Miss. 
807,  and  in  the  aboenoe  of  any  evidence  to  the  contrary,  such 
presumption  must  prevail.  But  it  is  not  required  of  the  de- 
fendant to  rebut  such  presumption  by  introducing  evidence 
sufficient  to  show  that  the  notioes  were  not  in  fact  posted. 
The  presumption  is  not  a  conclusive  one;  its  force  and  effect 
may  be  impaired  by  any  competent  evidence,  and  when  op- 
posing evidence  is  introduced  sufficient  to  produce  an  equilib- 
rium, or  to  leave  the  preponderance  so  slightly  in  favor  of  the 
presumptioQ  arising  from  the  deed  as  that  the  jury  do  not 
beliere  the  act  to  have  been  done,  then  the  defendants  are 
entitled  to  their  verdict. 

The  court,  by  refusing  the  instruction  asked  by  the  defend- 
ants, that  the  burden  of  proof  was  upon  the  plaintiff  to 
estaMish  the  fact  of  posting  the  notices,  imposed  upon  themi 
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not  the  burden  of  meeting  a  prima  facie  case  made  by  the 
plainti£f'8  eridencei  but  the  burden  of  producing  a  clear  and 
sufficient  preponderance  of  evidence  on  the  whole  case.  The 
true  view  is,  that  the  plaintiff  begins  and  ends  with  the  bur- 
den of  proofl  Introducing  the  trustee's  deed,  he  makes  a 
prima  fads  case;  it  then  devolves  upon  the  defendant  to  meet 
the  case  thus  made,  failing  in.  which  the  plaintiff  is  entitled 
to  recover.  But  the  defendant  meets  the  case  made  by  the 
plaintiff  when  his  evidence  equals  in  value  and  weight  that 
of  the  plaintiff,  or  so  nearly  does  so  as  to  leave  the  plaintiff's 
evidence  insufficient  to  establish  the  fact  it  was  introduced 
to  prove. 

In  the  case  before  us,  if  the  jury,  on  the  whole  evidence, 
believed  the  notices  to  have  been  given  as  required  by  the 
deed  of  trust,  the  plaintiff  was  entitled  to  a  verdict;  if,  on 
the  other  hand,  on  the  whole  evidence,  they  were  unable  to 
say  that  the  notices  were  so  posted,  then  the  plaintiff  failed 
to  make  out  his  case,  and  the  verdict  should  have  been  for 
the  defendant 

The  judgment  is  reversed  and  cause  remanded. 


8aub  avd  OowiTAiroai  bt  Tbusxub.  —  We  propoee  in  thia  note  to  tnat 
e(  mIm  and  ooDTeyanoet  hy  triistaea,  and  the  oiroamatanoM  under  whioh 
anoh  aalaa  and  conveyanoea  wiU  be  adjadged  either  Toid  or  Toidable. 

In  aome  inatanoea,  property,  whether  real  or  personal,  ia  held  in  troat 
without  the  inatmment  Teating  title  in  the  iraatea^  indioating  that  it  ia  ao  held. 
When  Bttoh  ia  the  caae,  the  truatee.  while  dealing  with  peraona  who  have  no 
notioe  of  the  troat,  has  the  aame  power  aa  if  he  were  the  holder  of  the  eqoi- 
table  aa  well  aa  of  the  legal  title.  In  other  worda,  a  pnrchaaer  from  him  in 
good  faith  and  without  notioe  of  the  tmat  obtaina  the  title  of  the  troatea^ 
and  holda  it  diaoharged  of  the  tmat,  and  free  from  all  obligation  to  aooonnt 
to  the  benefioiary:  Oroderr.  Chroeker,  81  N.  T.  507;  88  Am.  Pee.  291;  Wfm 
T.  Damdridg^  86  Miaa.  672;  72  Am.  Dea  U9;  Prtno  t.  VToZCera,  6  EL  85; 
ChriUmoi  t.  MUhell,  8  Ired.  Eq.  535;  Thamjmm  t.  OiUUand,  Addia.  296; 
Bracken  t.  MiUer,  4  Watta  k  8.  102;  Hudnal  t.  Wilder,  4  MoCord,  294;  17 
Am.  Dea  744;  Hendermn  t.  Dodd,  I  BaiL  Eq.  188;  JSx  partt  WiUkum$,  IS 
8.  a  209;  Perry  on  Tmata,  aee.  218. 

To  entitle  a  pnrehaaer  from  a  tmatee  to  hold  the  proper^  diaoharged  from 
the  tmati  it  ia,  of  oonrae^  neoeaaary  that  he  be  an  innooent  purchaaer  in  good 
faith.  We  ahall  not  atop  to  oonaider  at  length  who  ia  anoh  a  pnrohaser.  It 
■nfloea  onr  preaent  pnrpoea  to  atate  that  he  moat  be  a  pnrohaaer  for  a  ralo- 
able  oonaideration,  and  anoh  oonaideratioa  mnal  have  been  paid  and  a  oon- 
veyanoe  of  the  legal  title  taken  beloco  raoehring  notioe  ol  the  tmats  PmU  t. 
/Wtton,  25  Mo.  156;  Freeman  on  SzeontioQ%  aeo.  141;  Porry  on  IVnat^  aea 
221.  Notioe  ol  a  tmat  wiU  be  impnted  to  a  pnrofaaaar  when  there  ia  any 
deeUration  or  reeital  in  the  deeda  ttirongh  whUh  he  mnat  daraign  title, 
either  aaaerting  the  exiatenoe  of  the  tmat,  or  anfloient  to  indte  inquiry  in  a 
man  of  oommon  pradenoa^  where  anoh  inqniiy,  if  pnraoec^  wo«ld  have  t^ 
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TMled  tiie  ezistenoe  of  the  tnut:  Brannon  t.  Ifa^,  42  Ind.  92;  Howard  In$, 
(h,  T.  HaXte^,  8  N.  T.  271;  09  Am.  Deo.  478;  Pony  on  Trasts,  Mot.  222-224; 
Wdmm  T.  McOuUtmii^  23  Pa.  St  440;  02  Am.  Dea  847;  note  to  Oait  r.  Men- 
skig,  04  Am.  Dea  201.  Nodoe  of  a  tnut  ia  not^  howorer,  ooniined  to  the  re- 
oitals  in  tiio  deedi  through  which  the  triutee  aoqnirM  title.  It  may  be 
■oqnired  in  any  of  the  variont  modee  by  which  notice  may  be  given  in  other 
eaeee,  and  if  a  beneficiary  under  the  tmet^  or  his  agenta  or  leeeees,  are  in 
poneesion,  that  faet  ii  enfficient  to  put  an  intending  purchaser  on  inquiry, 
and  to  charge  him  with  notioe  of  the  trusty  if  no  inquiry  is  made:  PrUehard 
▼.  Brmon,  4  N.  H.  397;  17  Am.  Dea  434;  PeU  r.  McElroy,  86  Gal  263;  Perry 
on  Trusts,  sea  223.  Oontra.  8eoU  t.  Oaiiaffker,  14  Serg.  k  R.  333;  16  Am. 
Dea  606. 

If  the  grantee  of  a  trustee  is  not  a  purchaser  for  a  Tsluable  consideration,  or 
if,  being  a  purchaser  for  a  ▼aluable  consideration,  he  purchased  with  notice  of 
the  trusty  aotual  or  implied,  unless  the  sale  or  transfer  to  him  was  authorised, 
be^  if  he  acquires  any  title  whatever,  merely  takes  the  place  of  his  grantor,  and 
beeomes  chargeable  with  the  execution  of  the  trust  to  the  same  extent  that 
snob  grantor  was  ehargeable  before  such  transfers  Rpam  ▼.  Dof^le,  81  Iowa, 
68;  SUwari  ▼.  Ckadwkk,  8  Iowa,  463;  Jonm  r.  Shaddock,  41  Ala.  262;  Webrter 
T.  Frendk,  11  HI.  264;  Hagtkorp  t.  Hook,  I  Gill  k  J.  270;  Murray  t.  BoILm^ 
1  Johns.  Ch.  666;  Shepherd  t.  MeEver9, 4  Johns.  Ch.  136;  Pinmm  t.  Ivey,  I  Yerg. 
296;  MethY.  Biehmomi  etc  B  B,  Co.,  4  Gratt  482;  60  Am.  Dea  88;  Lincoln t. 
PmtOl,  2  Head,  143;  78  Am.  Dea  196;  TMn  t.  Hcbn,  4  J.  J.  Marsh.  288; 
md  be  may  also  be  held  Jointly  liable  with  the  original  trustee  for  the  breach 
of  the  trust:  Barh&dak  t.  Fbmey,  14  Oratt  838. 

Where  the  rules  of  a  law  upon  the  subject  hare  not  been  modified  by  stat* 
mte,  all  conTeyanoes  by  a  trustee,  whether  to  an  innocent  purchaser  or  not, 
and  whether  in  oontrayention  of  the  trust  or  not^  operate  upon  the  legal  title 
and  Teat  it  in  the  grantea  This  conclusion  necessarily  followed  from  the  re> 
fwal  of  the  oomnum  law  to  reocgniie  trusts  or  equitable  titles,  for  unless  snoh 
troats  or  titlea  were  to  be  considered,  there  was  no  reason  why  the  trustee 
dionld  B0t  eonToy  to  whomsocTer  he  pleased.  His  conveyance  was  therefore 
▼aUd  at  law,  and  the  rights  of  the  beneficiary  could  be  protected  only  by  his 
seeking  redreis  in  equity  and  compelling  the  grantee  to  respect  and  to  execute 
tlie  trusty  as  the  origind  trustee  should  haye  done:  ChU  t.  Metidng^  20  Ma 
46l|  64  Am.  Dea  197,  and  note;  Taydor  t.  King,  6  Munf.  368;  8  Am.  Dea  746} 
Xoeifer  t.  Bwrho,  81  III  436;  WiUtm  ▼.  8mdk  PatHffiommMtm&n^  70  IlL  46| 
iratton  T.  FoOantibee,  131  DL  147;  Bamk  q^<7.  8.  ▼.  Bemnimg,  4  Ohmoh  a  a 
81;  IXOyhy  ▼.  Lovehnd,  1  Strob.  46;  Boem  w.  AOem^  60ilm.  886;  48  Am.  Dea 
886;  Bcw  t.  BodteU,  30  Ind.  164.  An  exception  to  thia  rule  exists  in  Penn- 
sylyania,  probably  having  its  origin  la  the  blending,  in  that  state,  of  the  sys- 
tems of  law  and  equity.  It  Is^  In  the  opinion  of  the  oonrts  of  that  state,  the 
dnty  of  the  grantee  of  property  which  ia  subject  to  a  trust  to  reoonTsy  to  the 
original  trustee;  and  they  will  presume  that  he  has  performed  thia  dnty,  and 
by  this  presumption  in  eSeet  annul  the  oonToyance  made  to  him  by  the  origi* 
nal  trustee,  If  in  violation  of  the  trustt  Bf/k  v.  Oeyer,  69  Pa.  St  893;  98  Am. 
Dea  369.  In  Oalifomia,  also^  it  waa  determined  that  under  a  deed  to  a 
trustee  giving  him  authority  to  sell  his  eatate  upon  the  approval  of  the 
grantor  that  it  was  Inenmbent  upon  one  claiming  under  a  conveyance  from 
the  trustee  to  show  that  such  oonveyanoe  waa  made  with  the  assent  of  the 
trustor,  and  thai  In  the  abeence  of  sudi  aesent  the  oonveyanoe  must  be 
treated  as  inoperative:  8prague  ▼•  Mward*,  48  OaL  289.  The  disposition  of 
the  case  before  the  court  was  doobtlsoi  correct^  owing  to  the  provision  of  the 
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■tatate  of  tbat  state  to  be  meatioiied  in  a  rabiieqQeni  pangrmph;  bat  the  a^ 
tioa  of  the  court  was  taken  in  apparent  obliviou^tnaes  of  the  itatnte»  and  wa* 
professeilly  baaed  upon  authorities  whose  pertinency  to  the  subjeot  under  oon- 
aideration  we  are  unable  to  perceive. 

A  trust  estate  may  be  vested  in  two  or  more  trustees,  and  a  conveyanoe 
may  be  made  by  one  or  by  some  number  leas  than  the  whole  of  the  trustees. 
In  England  the  opinion  seems  to  be  entertained  that,  though  the  conveyance 
is  in  contravention  of  the  trust,  and  the  signatures  of  the  co-tmatees  and  of 
the  ceMttn  que  trtui,  whose  assent  is  requisite  to  a  sale,  are  all  forged,  still  that 
such  conveyance  transfers  the  legal  estate  of  the  trustee  who  executed  it: 
Boarsot  v.  Savage^  L.  R.  2  Eq.  134.  The  decision.^  in  the  United  States  pro- 
ceed upon  the  theory  that  the  estate  of  trustees,  being  given  to  tiiem 
to  accoinpliah  the  purpoaea  of  a  trust,  most  be  regarded  as  an  insev- 
erable unit,  and  a  conveyance  by  either  trustee  without  the  concurrence  of 
the  others  as  absolutely  void:  Sinclair  v.  Jaekaon,  8  Cow.  553-583;  Learneti  v. 
WelUm,  40  Cal,  349;  Ridgeley  v.  Jokwum,  11  Barb.  527;  WObwr  v.  Alniy,  12 
How.  180. 

The  statutes  of  New  York,  Michigan,  Wisconsin,  Minnesota,  Kansas,  Cali- 
fornia, and  Dakota  declare  that  when  a  trust  in  relation  to  real  property  is 
expressed  in  the  instrument  xsreating  the  estate,  every  transfer  or  other  aet 
of  the  trustees,  in  contravention  of  the  trust,  is  absolutely  void:  Cal.  Civ. 
Code,  sec.  870;  Stimson'a  American  Statute  Law,  sec  1725.  It  is  somewhat 
singular  that  these  statutes  have  escaped  judicial  interpretation  except  in 
the  first-named  state,  while  in  that  state  they  have  been  quite  frequently 
eonsidered  by  its  courts.  The  doubts  most  likely  to  arise  oonoeming  the 
signification  of  these  statutes  are,  first,  do  they  mean  that  inhibited  convey- 
ances shall  be  deemed  void  in  law  as  well  as  in  equity  T  and  second,  if  void 
both  at  law  and  in  equity,  are  they  also  void  when,  upon  their  face,  they 
appear  to  be  made  pursuant  to  the  authority  conferred  on  the  trustee  T  And 
the  fact  of  their  being  In  contravention  of  the  trust  must  be  established  by 
extrinsic  evidence;  and  knowledge  of  this  fact  cannot  be  brought  home  to  the 
grantee  or  his  successors  in  interest.  With  respect  to  the  first  question,  there 
appears  to  be  no  doubt  that  an  inhibited  conveyance  is  void  at  law;  that  the 
legal  as  well  as  the  equitable  title  remains  in  the  trustee;  and  he  may  main* 
tain  an  action  to  recover  the  property,  or  may  exercise  any  other  power,  er 
perform  any  other  duty,  as  if  such  conveyance  had  not  been  executed:  Zmi^ 
merman  v.  Kiukle,  108  N.  Y.  282;  ItusseU  v.  RuueU,  36  K.  Y.  581;  Fittgeruid 
T.  Toppbtg,  48  K.  Y.  438;  Wetmore  ▼.  /V<rr,  02  N.  Y.  76.  By  these  statntes 
the  trust  estate  ia  made  inalienable  and  indestruotible,  except  by  transfers 
not  in  contravention  of  the  trusty  and  the  courts  have  no  power  to  authoriie 
an  inhibited  conveyance  to  be  made:  Douglai  v.  Omgfr,  80  N.  Y.  15;  Oruger 
T.  JoneSf  18  Barb.  467.  Nor  can  validity  be  imparted  to  a  conveyance  in 
contravention  of  a  trust  by  the  fact  that  it  appears  on  its  face  to  be  made 
pursuant  to  the  trust,  and  the  persons  claiming  under  it  have  no  notice  that 
the  facts  asserted  in  it  did  not  exist.  The  presence  of  the  facts  authorizing  a 
conveyance  are  regarded  as  conditions  precedent  to  the  exercise  of  the  power 
to  convey;  and  in  their  absence  the  power  does  not  exist,  and  the  conveyance 
is  as  if  a  stranger  to  the  title  had  made  It:  OrUwold  v.  Perryt  7  Lans.  105; 
Stoarihouir.  OuriU,  6  N.  Y.  301;  55  Am.  Dec.  345.  The  lesdiog  case  upon 
this  topic  is  that  of  Briggt  v.  DavU,  20  N.  Y.  15,  75  Am.  Dec.  363,  the  facts 
of  which  were  as  follows:  One  Masten,  being  the  owner  of  property,  execute<l 
a  conveyance  thereof  to  three  persons,  in  trust  to  sell  the  same  for  the  benefit 
of  his  creditors.     The  trustees  subsequently  executed  a  reconveyance  to  the 
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gnmtor,  of  property  which  had  not  been  dispoMd  <d  hj  them,  aad  fat  their 
reoonTajrenoe  recited  that  the  objeot  of  the  tnut  had  been  aooompliehed* 
Masten,  to  whom  thia  zecoDTeyanoe  was  made,  thereafter  executed  a  mort- 
gage to  one  who  had  no  notice  that  the  tniat  had  not  been  fnlly  ezecnted,  at 
recited  in  the  reconveyance.  An  action  waa  afterwards  brought  in  the  inter- 
eet  of  creditors  of  Mas  ten,  who  claimed  that  the  debts  due  to  them  from  him 
had  not  been  paid  at  the  time  of  the  reconveyance;  that  such  reconveyance 
waa  in  contravention  of  the  trust;  and  they  therefore  asked  that  the  mortgage 
made  by  Hasten  be  set  aside  and  canceled.  In  affirming  a  judgment  granting 
the  relief  prayed  for,  canceling  the  mortgage  and  enjoining  ite  foreclosure, 
the  court  of  appeals  said:  "A  party  about  to  take  a  title  under  such  a  recon- 
veyance, with  a  knowledge  of  the  terms  of  the  trust,  would  know  that  it  was 
an  essential  prerequisite  to  the  validity  of  the  deed  that  the  trusts  should  have 
been  actnally  performed.  There  is  no  principle  which  substitutes  the  decls- 
ration  of  the  trusteeti,  however  solenmly  made,  in  place  of  the  fact  which 
oould  alone  authorize  them  to  reconvey.  The  purchaser,  if  he  would  be  safe, 
must  not  content  himself  with  the  recital  that  the  trusta  have  ceased,  but 
must  ascertain,  at  his  peril,  whether  such  is  the  case.  The  statute  avoids  all 
deeds  which  are,  in  truth,  in  contravention  of  the  trust,  and  there  ia  lio  ex- 
ception in  favor  of  such  as  are  fraudulently  made  to  appear  in  oonsonanoe 
with  it  by  means  of  untrue  atatemeuts  inserted  in  them.  We  have  been  re- 
ferred to  the  statutory  provision  declariog  that  the  title  taken  under  a  trustee 
authorized  to  sell  is  not  to  be  impeached  on  account  of  the  misapplication  of 
the  money  paid  for  such  title  by  the  trustees.  The  conveyances  here  upheld 
are  such  as  are  made  in  fact  and  in  form  in  pursuance  of  the  trust,  and  where 
the  only  fault  is  the  subeequent  ausconduot  of  the  trustees  in  embenling  or 
misapplying  the  money;  and  I  eonoeive  that  the  enactment  has  no  applica- 
tion to  a  case  like  the  present.**  After  mentioning  anthoritiea  which  in  fing- 
land  maintain  that  a  bona  JUU  purchaser  for  a  valuable  oonsideration,  who 
acquires  the  legal  title,  shall  be  protected  against  a  prior  equity,  of  whioh  ha 
had  no  notice,  the  court  held  that  theee  anthoritiea  could  have  no  application 
because  the  statute  under  consideration  precludes  a  grantee  of  a  conveyance 
made  in  contravention  of  a  trust  from  obtaining  the  legal  titles  and  said  that 
the  title  did  not  pass,  because  the  trustees  *'  oould  not  legally  make  an  opera- 
tive conveyance^  except  in  the  execution  of  the  trust,  and  the  deed  to  Masten 
was  not  in  the  execution  of  the  trust,  but  in  disaffirmance  of  it.  It  was  in  hoe- 
tility  to  it^  and  if  operative,  it  subverted  and  put  an  end  to  it,  though  its 
objects  were  not  accomplisbed.  It  was  precisely  such  a  conveyance  as  the 
statute  referred  to  by  the  terms  'conveyances  in  contravention  of  the  trust.' 
The  mandate  of  the  statute  that  auoh  conveyances  shall  be  absolutely  void 
forbida  us  to  hold  that  they  shall  pass  the  legal  eetate  which  waa  vested  in 
the  trustees,  for  the  purpose  of  tacking  equitable  interests  to  it,  or  for  any 
other  purpose.  I  repeat^  therefore,  that  thia  reconveyance,  upon  the  facts 
which  were  established  on  the  trial,  was  inoperative  as  agninst  the  creditors 
of  Masten,  and  that  they  werCi  notwithstanding,  entitled  to  have  the  land 
embraced  in  it  subjected  to  sale  for  the  payment  of  their  debta." 

One  contemplating  a  purchase  from  a  trustee  must,  as  in  other  oasea,  re- 
member that  no  grantor  can  transfer  an  estate  of  which  he  has  never  been 
seated:  WaUam  v.  Folkuabee^  131  111.  147.  In  determining  whether  a  tmstee 
Las  an  estate,  and  if  so^  what  ia  its  extent^  the  same  investigation  needs  to  be 
made  and  the  same  rules  to  be  observed  as  in  other  oasea,  except  that  the 
estate  vested  in  him  may  be  determined  from  the  general  purposes  of  the 
trusty  though  not  otherwise  specially  deacribed  or  limited  in  the  deed  by 
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which  th«  troft  wm  erMted.  In  the  ahtenoe  of  Any  itatatory  modification 
of  the  common  law,  a  oonToyance  doM  not  Test  an  estate  of  inheritance  in 
the  grantee,  without  the  nee  of  the  word  "hein  **;  but  this  mle  it  not  always 
applicable  to  oonveyances  of  trustees.  If  the  purposes  of  the  trust  are  dis- 
closed by  the  conveyance,  and  are  such  as  canuot  be  accomplished  unless  the 
trustee  acquires  a  fee,  then  an  estate  in  fee  vests  in  him,  though  the  word 
"  heirs"  does  not  appear  in  the  deed:  Melkk  v.  Pidcods,  44  N.  J.  Eq.  525;  6 
Am.  8L  Rep.  901;  Cleveland  t.  Hall^U,  6  Cash.  407;  NewhaU  t.  Wheeler,  7 
Mass.  189;  Bi-ooki  y.  «/ones,  11  Met  191;  Oould  t.  Lamb,  11  Met.  84;  45  Am. 
Dec  187;  Sean  t.  RueaeU,  8  Gray,  86;  Fi$her  t.  FUlde,  10  Johns.  505;  Cham- 
berlain  t.  Thompwn,  10  Conn.  243;  26  Am.  Dec.  390;  VUUert  ▼.  ViUlerM,  2  Atk. 
72;  Morton  v.  BarreU,  22  Me.  257;  39  Am.  Dec.  575.  *'The  extent  or  quan- 
tity of  the  estate  taken  by  the  trustee  is  determined,  not  by  the  circumstance 
that  words  of  inheritance  in  the  trustee  are  or  are  not  used  in  the  deed  or 
will,  but  by  the  intent  of  the  parties.  And  the  intent  of  the  parties  is  de- 
termined by  the  scope  and  extent  of  the  trust.  Therefore,  the  extent  of  the 
legal  interest  of  a  trustee  in  an  estate  given  to  him  in  trust  is  measured, 
not  by  words  of  inheritance  or  otherwise,  but  by  the  object  and  extent  of  the 
trust  upon  which  the  estate  is  given.  On  this  principle,  two  rules  of  con- 
struction have  been  adopted  by  courts:  first,  wherever  a  trust  is  created,  a 
legal  estate  sufficient  for  the  purpose  of  the  trust  shall,  if  possible,  be  im- 
plied in  the  trustee,  whatever  may  be  the  limitation  in  the  instrument, 
whether  to  him  and  his  heirs  or  not;  and  second,  although  a  legal  estate 
may  be  limited  to  a  trustee  to  the  fullest  extent,  as  to  him  and  his  heirs,  yet 
It  shall  not  be  carried  further  than  the  complete  execution  of  the  trust  neces- 
sarily requires**:  Perry  on  Trusts,  sea  812;  JSWi  t.  father,  8  Sneed,  231:  65 
Am.  Dec.  52;  NeUwn  v.  Lagwf,  12  How.  98. 

Having  ascertained  that  the  trustee  has  such  an  estate  as  he  is  willing  to 
purchase,  the  next  inquiry  necessary  on  the  part  of  an  intending  purchaser 
is,  whether  the  trustee  has  power  to  sell.  This  power,  we  assume,  must  be 
found  in  the  instrument  vesting  the  estate  in  the  trustee,  or  in  acme  other  in- 
strument executed  or  assented  to  by  him  and  declaring  the  purposes  of  the 
trust.  We  have  been  nnable  to  discover  any  authority  determining  whether 
er  not  a  trustee  has  power  to  sell  when  tiie  trust  estate  is  vested  in  him 
without  any  declaration  being  anywhere  made  regarding  the  extent  of  his 
powers  or  the  purposes  of  the  trust  In  a  case  in  one  of  the  supreme  courts 
of  New  York,  it  appeared  tLat  a  conveyanoe  had  been  made  to  one  McLean, 
"  as  trustee  for  the  association  of  the  Open  Board  of  Stockbrokers  of  the 
city  of  New  York  ";  that  the  association  was  not  incorporated,  and  consisted 
of  about  four  hundred  persons;  that  McLean,  on  the  day  of  receiving  the 
deed,  conveyed  the  same  property  to  a  eorporation  known  as  "The  Open 
Board  of  Stockbrokers'  Building  Company  of  the  City  of  New  York  '*;  that  a 
receiver  was  subsequently  appoint' d  for  both  the  corporation  and  the  associa- 
tion, and  was  authorised  by  the  court  to  sell  the  same  property,  and  on  his 
making  the  sale,  the  title  was  objected  to,  on  the  ground  that  the  trust  to 
McLean  was  not  defined,  and  therefore  that  it  did  not  appear  that  he  was  au- 
thorized to  convey  as  be  had  done.  The  court  compelled  the  purchaser  to 
take  the  title,  saying  that  the  trustee,  under  the  statutes  of  the  state,  had 
power  to  convey,  except  in  contravention  of  the  trust,  and  that  as  there  was 
no  suggestion  that  his  conveyance  was  in  contravention  of  the  trust  it  must 
be  adjudged  to  vest  a  perfect  title:  People  v.  Stoekbroken*  Building  Co.,  49 
Hun,  349.  The  circumstances  of  this  case  were,  however,  very  peculiar. 
The  receiver  who  had  made  the  sale  represented  the  trustee's  ceeUd  que  iruM 
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M  Will  M  his  gnaiM^  and  tt  wm  e«rteia  thai  the  parohaaer,  whether  the 
•oiiTeyuftoe  by  the  tnutM  waa  anthorifled  or  not^  would  auooeed  to  a  oom- 
^te  equi^,  and  that  there  was  no  ooe  entitled  to  aasail  the  oonyeyanoe  made 
by  the  trostee.    If  it  be  true  when  land  ia  Tested  in  one  person  as  the  trostee 
of  another,  and  the  purpoees  of  the  trust  and  the  powers  of  the  trustees  are 
nowhere  stated,  that  all  transfers  by  the  trustee  are  ralid  until  shown  to  be  in 
eontrarention  of  the  trusty  then  erery  transfer  by  him  must  be  held  effective, 
because,  as  the  trust  is  not  disclosed,  it  is  impoasible  to  show  affirmatiTely  that 
anything  whatever  is  In  eontravention  of  it.     We  apprehend,  though  we 
can  find  no  authority  upon  the  subjeeti  that  when  a  oouTeyanoe  is  made  to 
one  person  aa  trustee  of  or  for  the  use  of  another,  unless  through  the  opera- 
tion of  the  statute  of  uses  the  legal  as  well  as  the  equitable  estate  ia  thereby 
Tested  in  the  beneficiary,  the  law  implies  that  the  trustee  shall  continue  to  j 
Hold  the  property  for  the  use  and  benefit  of  the  beneficiary  until  *  he  latter  I 
or  his  successor  in  interest  demands  a  conveyance  thereof,  and  that  any  con-   ' 
reyance  by  the  trustee  is  in  contravention  of  this  implied  duty,  and  will  < 
therefore  be  vacated  in  equity.  I 

If  there  are  directions  in  the  instrument  creating  the  trust  showing  that  ■ 
Ihe  property  is  to  be  retained  until  a  designated  time  for  the  purpose  of 
division,  or  of  being  turned  over  to  some  other  person,  or  for  any  other 
f  urpoee,  the  power  of  the  trustee  to  aell  does  not  exist,  though  there  are 
ether  provisions  which,  if  they  stood  alone,  would  confer  this  power.  If  < 
And  ia  conveyed  in  trusty  first,  to  pay  the  debts  of  the  grantor  out  of  the  - 
#eata  and  profita,  aecond,  for  the  support  «f  himself,  his  wife  and  children, 
and  third,  at  his  death  to  be  divided  among  his  children,  the  trustee  has 
•o  power  to  aell  for  the  payment  of  the  debts  of  the  grantor,  nor  for  any 
ether  pnrpcee^  however  urgent  the  necessities  for  sudi  sale  may  become: 
JfwM^v.  Fowter,  SQratt  618.  If  a  testatordevisas  property  to  trustees,  with 
sfte  direction  that  they  manage  the  same  so  aa  to  produce  income,  which  shall 
remain  in  thafar  handa  or  nndar  other  control  and  management  until  the 
^Idast  child  ol  his  daughter  shall  arrive  at  the  age  of  twenty-one  yean,  or 
ahan  marry,  and  shall  then  divide  the  original  properly  among  the  children 
«r  such  daughter  then  living,  any  power  to  aell  inferable  from  the  direction 
10  manage  the  property  so  aa  to  produce  aa  Income  Is  annulled  by  the 
tfireottona  to  divide  the  original  property  among  the  children  of  hia  daughter 
after  tlia  ddast  becomea  of  aget  Bbmitm  v.  Ifaifea,  08  Tez.  482.  So  by 
eocprsaafy  giving  power  to  sell  a  portion  of  the  estate  deviMd  to  trustees,  and 
litatcr  manifeata  his  Intention  that  tha  like  power  shall  not  be  exercised 
•fir  Om  balance:  Andtrmm  v.  Andermm,  Si  N.  J.  Bq.  IMML 

Ob  tfte  other  hand,  it  la  quite  certain  that  a  power  of  sale  need  not  be 
aaafsrred  on  a  trustee  In  direct  or  express  terms,  and  may  be  implied  from 
tte  purposes  of  the  trust.  Whenever  a  trustee  is  directed  to  do  something 
Ifta  ddng  of  which  cannot  be  acoompllahed  otherwise  than  by  a  sale,  then  a 
power  to  sell  Is  Implied.  Note  to  JtoiHa  v.  BarMn,  87  Am.  Dea  816;  Perry 
oa  Trusts,  sec.  766;  CMhg  v.  AutHm,  8  Drew,  k  B.  129;  BUi^fortk  v. 
JnmaUad^  2  Kay  &  J.  833;26L.  J.  Oh.  287;  4  Week.  Rep.  S79.  Thus  if  a  trust 
•sntemplatea  that  the  trustee  will  pay  the  grantor's  debts:  Blalch  v.  Wilder,  1 
Atk.  419;  IFteffoa  v.  J<mm,  6  Ala.  650;  Valkttey.  BenneU,  69  lU.  632;  Barker 
▼.  DevoiMr*,  8  Mer.  810;  or  wHl,  If  necessary,  apply  the  body  of  the  estate 
iar  the  benefit  or  support  of  persona  designated:  Ameer.  Amee,  16  R.  L  12; 
m  will  diatrilmte  the  estate  or  ita  proceeds:  8iai«  v.  (HnehmaH,  16  Ohio  St. 
179|  a  power  of  sale  is  implied.  It  has  also  been  decided  that  where 
were  directed  to  divide  property  equally  among  aeven  persons, 
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tnd  the  propwty  to  U  ^ividMi  coMiatdl  «liaefly  of  »  tli^  plaBtMk!«i  tM 
4he  grantor  ooald  not  b«Te  iatcadad  that  thay  should  mndortake  to  mako  a 
fartitioa  into  soTon  eqoal  parts,  hat  that  the  power  was  bast  exaovfced  hy  a 
aala  of  tha  proparty  and  tha  divioioo  of  iti  proooada;  Wmukm  t.  Jom$,  6  AhL 
KQ,  In  trath,  aona  of  tha  ooarta  have  daamad  tmataaa  iraatad  with  an 
implied  power  to  sett  in  instaneea  in  which  it  ia  ioahtftd  whether  the 
grantor  ever  contemplated  the  ezistenee  of  indb  power.  Thun  in  Porter  ▼. 
SehofiM^  65  Mo.  S03>  the  parpoeea  af  the  tmst  were  to  have  and  to  bold  real 
estate  for  the  pnrpoaa  of  reoeiving  andoolleoting  the  rents,  iasnes,  and  profits 
«nd  after  paying  taxes  and  neoeasary  expenses  of  repairing  the  same,  to  pay 
oertain  mortgagee  and  judgments  designated  in  the  deed  of  tmst.  The 
trustee  having  sold  the  property  for  the  porpose  of  realimng  moneya  with 
which  to  pay  the  indebtedness  described  in  the  deed  of  trasti  tha  validity  of 
the  sale  was  affirmed,  and  the  opinion  of  the  anpreme  oovrt  expressing  ita 
views  npon  the  snbjeot  was  stated  as  followa:  "  The  hungaage  ef  the  deed  doea 
•ot|  in  express  words^  create  the  power  to  aeU  for  the  payment  of  the  debts,  but 
it  is  manifestly  implied  from  the  fact  that  the  debte  were  ohaiged  npon  the 
land,  and  the  tmstee  waa  directed  to  pay  them  ent  of  the  rente  and  profits. 
As  the  renti  and  profits  were  wholly  insmfficient  for  that  pnrpoaa,  they  mnet 
he  looked  upon  only  aa  one  meana  of  payment,  aad  not  aa  the  only  meana. 
The  property  itself  being  bound  for  Ibe  debta,  an  implied  power  exiata  in  the 
tmstee  to  make  the  sale  for  that  purpose,  without  resorting  to  the  tediona 
and  expensive  process  of  a  suit  in  chancery.  ** 

In  the  United  States^  tha  rule  genarally  prevailing  ia,  that  the  mere  charge 
of  the  debta  of  a  teatator  upon  his  lands  by  his  will  does  not  vest  hie 
executors  with  an  implied  power  of  sale.  The  only  effiBot  of  tfaia  aharge  ia  fee 
deaignato  tha  portion  of  his  property  out  of  which  hia  debta  are  to  be  paid. 
The  remedy  of  hia  creditors  remain^  however,  to  he  nought  ia  the  eonrts 
having  jurisdiction  of  his  eatatOb  to  which  application  must  be  made  for  tha 
orders  of  sale  requisite  to  carry  out  tha  intentions  of  the  teatotor:  Hiii  v. 
Z>eii»64CaL21;  WiUi^Fcx,  62 N.  T.  630;  11  Am.  Rep.  761;  Dmuiev.  Kmk^ 
S  Dav.  484;  WtUs  v.  ChUi,  12  Allan,  333;  Oarfit  v.  Dmtgkm,  64  IlL  466; 
Cbmidk  V.  riZma,  6  Gill,  816;  Citirifc  v.  RMk,  11  Berg,  h  R.  811. 

Though  the  instrument  creating  tha  tmst  does  not  aathoriae  the  aale  af 
the  truat  property,  oourte  of  equity  may,  npon  proper  aanaa  ahowa,  and 
after  bringing  all  of  the  parties  in  interest  before  them,  daorea  a  salOp  And  if 
the  trust  ia  bronght  before  the  canrt  by  a  bill  filed  far  ite  ettcntien,  it  ia 
said  that  the  power  of  the  trustee  to  maka  a  aale  ia  thereby  snapended,  and 
that  he  cannot  thereafter  sell  without  the  sanotian  af  the  oonrts  Perry  en 
Trusts,  sees.  764|  770»  oiting  Buth  v.  Bm9K  2  Duvall,  260;  WmOoer  ▼.  ammO- 
wood,  Amb.  676;  Ma^rmmd  v.  WM,  Lefft  66;  Dr&^nn  v.  Poeoek,  4  Siat.  288; 
Culpepper  v.  Aaion,  2  Ch.  Caa.  116;  M^etkUr,  PeUr,  36  Md.  222. 

Though  the  inatrumant  creating  tha  trust  may  not  have  aiithenaed  the 
trustee  to  sell  the  tmst  property,  aueh  anthoriBation  may  have  been  at- 
tempted by  the  legislature.  There  is  a  very  great  difference  between  the 
authority  of  the  legislatare  over  the  eetato  of  a  tmatee  and  ite  authority  over 
that  of  the  ceaUu  que  tnuL  The  tiUa  of  the  former  is  not  a  beneficial  or  vosted 
intereet.  He  holds  it  merely  that  he  may  perform  dutiea  imposed  by  tha 
trust,  and  he  can  therefore  be  diveeted  of  it  without  being  divested  of  any 
valuable  or  vested  right  of  property.  The  legialatore  may  therefore  aathor- 
ise  a  new  tmstee  to  be  appointed,  and  to  be  inveeted  with  the  legal  title,  solt- 
jeot  to  the  tmst  upon  which  it  was  held  by  the  original  tmstee:  WUHamt^H 
V.  Su^am,  6  WaU.  723;  Ox^ron  v.  Van  Surhy,  20  Wend.  366;  32  Am.  ilea 
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iTtt.  Oeatmii  fw  mn,  om  Om  other  haad,  tere  «  bttwOflU  fniemt  fai  tb« 
— IJiiot  Mitar  of  the  tm*^  whtck  it,  ia  i^enenl,  Aonon  Hibjeet  to  legisladro 
ooolral  tluui  if  tho  legal  eatato  wwe  addod  to  their  aq«itaUo  title,  anU  the 
tvo  flotatM  muted  ia  one  pereoa.  If  the  enrtiM  que  tnut  one  MiMve,  or  per- 
^eoae  otherviaB  not  ooaipetaat  to  aet  ior  thewoolvo*,  Uie  kgielatore  aiay,  e^'cn 
hf  a  «pecie2  itatate,  aathofiae  the  mIo  of  the  tmst  proporiy,  aad  the  appli- 
«aiaaB  el  the  prooeede  to  their  me  and  benoiit:  Clarbe  r.  Vmm  Surlay,  IS  Won^. 
436;  LeggeU  r,  Huaier,  19  K.  Y.  445;  Cbeftma  ▼.  Vttn  iktda^,  20  Wend.  36nt 
S2  Am.  Doe.  570;  M  JUioeuM  r.  iKetTy,  8  How.  405.  OrdinarUy,  the  legie- 
iatttro  baa  do  power  to  aotboriae  one  peraon  to  act  for  aaothor  who  ia  ooai* 
petoat  to  aet  lor  himeelf ;  aad  a  opeeial  eiatuto  ia  void  if  it  nudertakaa  to 
aufchoriaa  a  aale  «f  the  property  of  oae  person  hy  another,  where  no  neoa«ty  ia 
ehowB  for  eaeh  aale.  and  tte  objeet  ia  aaerely  to  promote  the  aappnaod  ioteraat 
of  tLj  ownen  of  the  property  hy  ***'**C'"g  the  form  of  iaveatnieat:  Shoeaiber' 
^for  V.  £cAeof  Direetora,  32  Pa;  8t.  34;  Brewoti  ▼.  Oraee^  53  H.  Y.  246;  Brm- 
Aam  T.  Sior^  39  OaL  179.  It  haa  beea detormiQed,  inat  leaet  om  aUto,  that  a 
ayeuial  atatute  authnrtaijig  a  truatee  to  eeU  laud  for  the  imrpoee  of  ooiiverting 
into  aioiiey  and  dividtag  the  prooeede  ameog  the  eedm$  qm  tmM  ia  vsalitl: 
Kerr  t.  JQcdkea,  17  Pa.  St.  433.  We  think  thia  deoiaioo  to  he  naaoand  in 
prittoipla^  and  that  the  proper  riiie  ii,  Umi  the  legialatnre  haa  no  power,  aa 
afaiaat  the  wiA  of  the  beoefieianea  of  a  tr«a^  to  aatbariae  the  tnutee  to  aall 
the  anhjeoi-matter  of  the  traat^  where  eooh  aale  ia  not  pwctairy  to  aaoom- 
yliah  the  parpeae  of  the  tmat:  Pwoen  ▼.  Benfen,  li  21.  Y.  856. 

A  power  of  aale  doea  not  anthoriaa  a  traatee  to  tranafer  the  title  for  aome 
tflher  porpoae.  If  hia  aatate  aa  in  aoTenity,  it  will  not  jnatify  hia  in  ex- 
ahaaging  the  anhject  of  the  traat  f«r  other  laode  or  prepartys  BInggoid  ▼. 
MitggoU,  I  Bar.  AO.  U;  16  Am.  Deo.  250;  JiMMer  ▼.  Dix,  3  DeGex,  M.  A 
e.  703;  Fh^w.  rtmke,  13 N.  J.  Bq.  478;  end  thongh  hoiaatoaaat  inoaM- 
■aan,  hie  powar  of  aale  doaa  not  empower  him  to  eonvert  hia  aetata  into  an 
aatate  in  aevnralty  hy  a  Tohinkary  partition:  Brumrg  r,  CMma%  4  Do  Oea, 
M.  A  a.  528;  16  Beair.  229;  Braddum  w.  Fam*,  3  Draw.  53A  Xroa  if  he 
holda  property  whieh  the  instnimeut  oreating  the  truat  direota  to  he  divided 
eaieag  certain  henofioiame,  the  traatee  ie  withoot  powar  to  nmha  the  divw- 
ion:  2imgke*  Mdtikt,  32  Pla.  St  IM. 

Thongh  n  tnutee  arae  eriginally  int-eated  with  a  powar  to  aall,  that  power 
aay  have  termiaated*  and  if  ao,  a  aate  hy  him  is  ineperatira.  We  Imve 
Already  atated  that  the  catate  of  a  traatee  ia  to  be  raeeewad  iiy  the  pnrpoeea 
and  neoaantMn  of  hia  tmat.  «*The  doeteaae  m  waU  aa*tlad,  tfaataHmtover 
ifce  language  fay  whaih  a  tnut  eatate  ia  veated  in  the  tmete^  ite  natara  and 
Oration  are  ipevemed  hy  the  naqaireaMnte  of  the  troaL  If  it  reqaireaa  fee- 
nnipla  aatate  in  the  traiitaa^  that  will  ha  ereated*  thongh  the  langnai^  be  iv»t 
flft  ier  that  parpeee.  If  the  langnage  eonveya  to  the  tmatee  and  hie  heira 
larever,  wiiila  the  traat  raquieaa  a  mere  timited  aatoto  either  ia  quantity  or 
dnratioa,  only  the  latter  wOl  vaat  "s  Tmsg  v.  Bmd^.  101  D.  a  762.  It 
tharafara  foUowe  that  if  the  pnrpoeea  of  a  treat  have  already  haM  fnlly 
aeeompliahed*  the  tmetee  ean  make  no  farther  aalee  or  eonvayeaoea»  becauee 
hia  eatate  ia  termiaated  and  he  haa  nothing  to  eell  or  eoovey.  In  the  e»ia 
cited,  land  had  been  dovieed  to  tmateae  to  hold,  ^L  For  the  benefit  of 
Lter*a  widow  dnaag  her  lifei  2.  X!o  divide  the  property  among  DertAin 
«f  hm  hein,  epedfied  in  the  wiU;  8.  To  hold  the  eharea  of  hie  ^mj^trnm 
m  a  prnteetion  agaiuat  their  hnahande»  and  for  the  ehihlren  af  theae  daagh- 
tna.  nntil  the  youngest  of  aneh  ohildren  ahonld  attain  the  age  af  twenty-ooa 
Aftar  the  taatetar^a  widow,  and  nU  other  paraenawfaaflaald  poarfMy 
si:  Uar..  Vou  XIX— IS 
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acquire  any  faitorctt  vndw  tliU  will,  ezoept  the  ehfldren  of  hit  eon,  had  died* 
the  trustee  made  a  oooTejanoe  of  the  tmet  property,  and  mch  conTeyaae* 
wee  declared  void,  because  the  estate  of  the  trustee  had  terminated  before  the 
conveyance  was  made.  This  termination  resulted  from  the  fact  that  the 
trustee  no  longer  had  any  duties  to  perform.  He  could  not  hold  the  prop- 
erty for  the  widow,  for  she  was  dead,  nor  to  protect  it  against  the  daughters 
husbands^  nor  for  the  benefit  of  the  daughters'  children,  for  both  the  daugh« 
ters  and  their  children  were  also  dead,  nor  for  the  purpcees  of  partition,  for 
all  the  property  had  become  vestetl  in  the  children  of  the  testator's  son,  orer 
whose  interest  the  will  gave  the  trustees  no  control. 

If  a  trust  has  been  created  merely  for  the  purpose  of  securing  the  pay- 
ment of  a  debt,  and  the  power  of  sale  is  to  be  exercised  in  default  of  suck 
payment,  the  weight  of  authority  favors  the  rule  that  the  continued  existence 
of  the  debt  is  essential  to  the  continuation  of  the  power  of  sale,  and  that  a 
sale  is  void  if  made  after  the  debt  has  been  paid:  Penttif^,  Cook,  19  Iowa,  538; 
MilU  T.  Tra^hr,  90  Tex.  7;  Murdoek  v.  Johnmn,  7  Cold.  609;  or  after  a 
tender  of  payment  has  been  made:  Welch  v.  Oreenahge,  2  Heisk.  200; 
It  is  impossible  for  an  intending  purchaser  to  know  with  certainty  whether 
or  not  a  debt^  to  secure  the  payment  of  which  a  trust  deed  has  been 
given,  is  fully  paid.  The  application  of  this  rule  is  attended  with  occa- 
sional hardships,  but  it  is  difficult  to  deny  that  the  rule  itself  follows 
as  an  inevitable  result  of  the  other  rule,  that  when  the  purpcees  of  a 
trust  hare  been  fully  accomplished  the  estate  of  the  trustee  ceaeea.  The 
rule  is  alsc^  in  many  instances,  the  logical  and  necessary  result  of  an- 
other  rule,  to  the  effect  that  a  power  to  sell  upon  default  in  the  payment 
of  a  debt  or  other  obligation  makes  such  default  a  condition  precedent 
to  the  exisfence  of  the  power,  and  that  the  power  can  never  precede  tiie 
existence  of  such  condition.  Nevertheless,  there  are  eases  maintaining  that 
a  purchaser  in  good  faith  cannot  be  deprived  of  his  purchase  by  showing  thai 
an  accounting  between  the  trustee  and  the  debtor  would  result  in  the  eetab- 
lishment  of  the  fact  that  the  debt  had  been  fully  paid:  Tltompmm  v.  McKaf/^ 
41  OaL  221. 

The  extineticn  of  a  debt  by  payment  differs  very  substantially  from  the 
loss,  through  the  operation  of  the  statute  of  limitations^  of  legal  remedies  to 
enforce  it.  In  the  former  case  the  deht  no  longer  remains,  while  in  the  lat- 
ter it  continues,  though  resort  to  the  courts  to  coerce  its  payment  may  be 
unavailing.  If,  however,  real  or  personal  property  has  been  conveyed  to 
a  trustee,  and  he  has  been  given  power  to  sell  i^  and  to  apply  the  proceeds 
ef  the  sale  to  the  payment  of  a  debt,  the  debt  is  not  obliterated,  nor  are  the 
trust  and  its  attendant  power  terminated  by  the  deht  heooming  barred  by 
lapse  of  the  time  within  which,  under  the  statute,  an  action  can  be  main- 
tained thereon.  The  trustee  may  therefore  proceed  to  sell,  and  no  court  will 
restrain  the  exercise  of  his  power  on  the  ground  that  the  debt  is  barred: 
WhUmort  T.  San  Frandtco  8.  U.,  60  Oal.  146;  Qrafii  v.  Burr,  64  Cal.  298. 

Trust  deeds,  the  sole  purpoee  of  which  is  to  secure  the  payment  of  a  debt 
due  either  to  the  trustee  or  to  some  oUier  person  designated  therein,  and 
which,  therefore,  are  in  most  respects  sulistitutes  for  mortgages,  except  that 
they  are  more  harsh  and  summary  in  their  operation,  are  sometimes  viewed 
with  both  legislative  and  Judicial  aversion.  In  a  few  of  the  states,  sales 
by  trustees  acting  under  powers  oonferred  in  deeds  are  not  permitted, 
and  a  foredoenre  in  the  courts  is  neceesary:  /n^  v.  OuSbai$on,  43  Iowa, 
265;  Campbell  v.  J6hn9ton,  4  Dana,  178;  ^omiief  v.  iJoUklay,  1  Wooiw.  400. 
But  in  the  absence  of  any  controlling  statute,  a  trust  deed  differs  from  a 
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norlgage  in  thrM  MKntial  particulars:  1.  It  Tests  tlis  legal  title  fn  the  tras- 
%99,  wlule  In  wuaj  of  the  states  m  mortgage  Is  »  mere  lien,  the  legal  title 
rsmaining  in  the  mortgagor:  Baiemam  t.  Bmrrt  67  OaL  481;  2.  After  a  sale 
nnder  and  {mrsaant  to  a  trust  deed,  the  purchaser  is  immediately  Tested 
with  a  complete  title,  and  the  debtor  has  no  opportunity  to  redeem:  OiUetpk 
T.  Smkh,  29  in.  473;  81  Am.  Dec  328;  and  3.  There  is  not  only  no  necessity 
for  a  foreeloenre,  bat  the  remedy  by  foreclosure  does  not  ezist,  and  therefore 
cannot  be  resorted  to  by  the  creditor  or  trustee:  Koeh  t.  Brigg»^  14  CaL  266; 
78  Am.  Dec.  661;  Ormi  t.  Burr,  64  OaL  208;  Baieman  t.  Burr,  67  OaL  481. 

If  trustees  are  directed  to  sell  within  a  time  specified,  the  lapse  of  that 
time  without  their  making  any  sale,  where  the  necessity  for  the  sale  con- 
tinnes,  appears  not  to  terminate  their  power  of  sale.  The  designation  of  the 
time  will,  in  most  cases,  l>e  treated  as  directory  merely,  and  a  sale  after  the 
time  named  will  be  held  Tslid:  Smith  v.  Kinney,  33  Tex.  283;  ShaUer't  Ajh 
peal,  4  Ps.  St.  83;  Pearce  t.  Qat-diner,  10  Hare,  287;  1  Week.  Rep.  98.  If, 
on  the  other  hand,  a  trustee  is  directed  to  sell  after  a  specified  time,  or  upon 
the  happening  of  a  designated  CTcnt,  the  power  to  sell  is  not  in  being  until 
the  arriTal  of  such  time  or  the  happening  of  such  CTcnt,  and  a  sale  made  by 
its  anthority  is  without  support:  Booraem  t.  WeU$,  19  N.  J.  Eq.  87;  Isham 
T.  Delaware  efe;  i2.  /?.  Ot>.,  11  N.  J.  Eq.  227.  So  a  power  to  sell  may  be  made 
contingent  on  other  facts  than  the  mere  lapse  of  time,  as  where  a  trustee  is 
authorised  to  sell  only  when  it  becomes  necessary  to  do  so  to  pay  certain 
debts  or  charges,  or  to  supply  certain  deficiencies,  should  such  exist.  The 
•zistence  of  the  debts  or  charges,  or  the  deficiency  to  be  supplied,  is  regarded 
as  a  condition  precedent  to  the  oxistence  of  the  power  of  sale:  Ptsrry  on 
Trusts,  soa  786. 

If  there  are  two  or  more  trustees,  iJl  must  concur  in  the  execution  of  the 
trust:  8U»9,  Law,  8  Blatchf.  469;  Lipee  t.  Spear,  4  Hughes,  636;  Naylor  t. 
CJbodo/;  47  L.  J.  Oh.  63;  87  L.  T.422;  26  Week.  Rep.  162.  If  one,  or  any  lew 
number  than  all,  undertake  to  make  a  couTcyanoe,  it  is  Toid,  and  does  not 
OTcn  pass  the  legal  title:  Bidgeiey  t.  Johnaon^  11  Barb.  627;  Hamr,  Hcan, 
68  N.  H.  70;  Learned  t.  WeUon,  40  OaL  349;  Van  Bensaelaer  t.  Akin,  22 
Wend.  649;  SineUHr  t.  Jaekaon,  8  Oow.  663:  Wilhur  t.  Almy,  12  How. 
180.  Canira^  Perry  on  Trusts,  sea  334;  Bouraoi  t.  Savage,  L.  R.  2  Eq.  134. 
The  fact  that  the  deed  creating  the  trust  names  two  or  more  persons  as 
trustees  does  not  necessarily  make  them  such.  Some  of  them  may  renounce 
or  disclaim  the  trust.  '*  The  person  or  persons  thus  renouncing  thereafter 
stand  in  the  same  relation  to  the  estate  as  though  they  had  ncTcr  been 
named  as  trustees,  while  tiioeo  accepting  are  entiUed  to  the  estate  in  the 
•aaio  manner  and  to  the  same  extent  as  though  they  only  had  been  named 
in  the  grant  or  doTise**;  Freeman  <m  Ootenancy  and  Partition,  sec.  46; 
ZAadCa  Leeaeer.  Smith,  3  Binn.  69;  6  Am.  Dec.  362;  Niks  v.  Stevens,  4  Denio, 
402;  SatU  t.  Reevee,  3  N.  J.  Eq.  84;  29  Am.  D«3C.  694;  Flamlem  t.  Clark,  1 
Yea.  436;  Adame  t.  TauniM,  6  Madd.  436;  WortJiingtony,  Boons,  1  SinL  4 
8.166. 

Whore  an  estate  Is  granted  or  dcTised  to  two  or  more,  to  hold  in  trusty 
there  is  no  doubt  that^  at  the  common  law,  tiiey  take  as  joint  tenants  with 
the  benefit  of  snrTiTorship,  and  when  one  of  them  dies,  that  those  surriving 
take  the  whMe  estate,  and  with  it  the  power  to  execute  the  trust:  Freeman 
on  Ootenancy,  sec.  44;  Osgood  t.  Franklin,  2  Johna  Oh.  20:  7  Am.  Dec.  613; 
Peier  t.  Beverly,  10  Pot.  664;  Burr  t.  Sim,  1  Whart.  266;  29  Am.  Dea  48; 
Jones  T.  Priee,  11  Sim.  667;  10  L.  J.,  N.  a,  Oh.  195;  6  Jnr.  719. 

In  the  United  States,  Tarious  statutes  hare  been  enacted  with  the  design 
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«f  dMtroyuis  -eftaiM  in  Joimt  teiumoy»  «r  iif  llaitfaig  liimn  ^  paati 
•r  deviwf  JA  whicb  ik  U  eiprMal/  stated  tint  th«  gmntatt  or  46vi«mb  «bi11 
h»ld  as  joint  tanaata.  fiome  a(  tlieaa  atatetoa  «zeep4  iraaa  thair  ininatimi 
tba  aatataa  of  irvataaai  Indapendaatly  of  aay  ezpreaa  azaaptian,  tfe  faaa  liaaii 
Ifenerally,  though  not  uaivaraally,  decidad  that  they  did  not  apply  to  aafaiBtes 
held  in  tr«a^  and  tlierefore  that  the  trnataaa  Bnrrivingara  always  oompataut 
io  «xacate  the  tniat:  Freenan  as  Cataoaney,  aaa  43;  Pnrmm  ▼.  Bo^  20 
Als.  118;  Qra^  ▼.  IjyHdi,  8  OiU«  428;  PkUadtlplmi  4k  M.  A  JL  O^  r.  Ukir,h 
a.  ifr  N.  Co.,  86  Pa.  SL  204;  HkoriM  r.  Unamgtt,  3  Watte  &  S.  4A$  HttrnxH  v. 
PtUm,  10  Mow  75S.  CoM^/^  iTotftoM  /*.  Co.  v.  OondU,  19  N.  J.  £«.  396;  ^aii- 
</^«'j  ^firs  ▼.  Morrison's  EkeeuUns,  7  Moo.  M;  18  Am.  Decu  161.  Of  oesrae, 
the  geoerai  ruk  that  these  vh«  accept  a  truat  mr  that  the  snrvirars  of  sev- 
eral troatees  may  execute  it  aa  all  those  originally  BAmed  sught  have  doae, 
Had  all  quaiilied  or  all  survived,  ii  in^pIieaULe  when  the  instrament  ereating 
the  trust  shuws  that  in  the  event  of  death,  reeigastioi^  or  refusal  to  aei^ 
ihe  vacau4'y  ihae  occasioned  must  be  fille^l  before  any  fsrtlisr  aetiien  is  taken; 
IvU  it  has  bepn  decided  that  where  snrviviag  trustees  hare  power  te  fill  a 
Fseancy,  a  sale  made  by  them,  without  first  aapplying  anoh  ▼aesney,  is  ^raliilt 
SeimoiU  v.  O'Brien,  12  N.  Y.  »94;  Oolder  v.  Bi^osUr.  105  IIL  410. 

Ordinarily,  the  death  of  tlis  pussou  who  civated  the  trust  oaauotsfieet  it  in 
any  way.  In  Virginia,  hcwever,  where  the  objeet  of  a  trust  deed  ia  merely 
to  aecnre  the  payment  of  a  debt  owing  from  the  graMbar,  it  is  tfconght  im- 
proper for  the  trustee  to  prooeed  to  sell  after  the  death  ef  the  ginBtsc^  nalsi»s 
pursuant  to  an  order  of  eonrt:  Spemeer  t.  Lee,  19  W.  Vil  17JL  1/  apenoTi 
is  styled  a  trustee,  a<id  authorized  to  sell,  hut  is  not  vested  with  the  legal 
title,  his  power  is  not  coupUd  with  an  interest,  and  does  not  sarvive  the 
death  of  ihe  perasn  for  whom  he  was  anthorised  to  set:  Oariiami  v.  Dunn, 
Jl  Ark-  72a 

Whers  a  oonvejrance,  whether  in  ooniravention  cf  the  tmat  «r  Mai,  is 
deemed  valid  aa  a  trau«fer  of  the  legal  title,  a  tmatee  majr  daubdsss  esnvny 
by  his  attorney  in  fact:  Mmy  v.  Fnutee.  4  LitL  391;  14  Am.  J^ee.  159;  Ud- 
kspie  V.  SmUk,  29  111.  473;  81  Am.  Dec.  328;  C^noffy  v.  BeO,  5  Cranch  C.  C 
405.  There  is  nothing  in  the  mese  exscutien  ol  sneh  a  oonveyance  wfaieh 
requires  the  exercise  of  any  pemonal  trust  or  special  jud^sMnt  or  diacretiMi, 
and  we  see  no  reason  why  a  oenveyaooe  may  not  ha  axecnted  hj  a  tnMtae, 
acting  by  his  dnly  authorised  agenti  aa  wail  as  in  pacsoi^  provided  the  gran- 
tee has  at  the  time  an  abaolute  right  to  the  oonveyanna.  which  the  trmstee 
has  no  discration  to  refuss:  ffawlep  v.  Jmmee,  6  Paige,  489.  If  trasteea  have 
sold  pmperty  pursuant  to  the  terms  of  a  tmst,  and  hare  nseetved  Om  par* 
ehass  pria^  they  have  ae  farther  right  er  dieemtian  in  the  mattar,  bnAssis 
under  the  duty  of  execating  a  oouToyenoe  saffioient  to  v«st  4he  litis  in  their 
vendee^  and  if  they  fail  to  do  eo^  a  ecmit  of  equity  way  oampel  the  psrlarm- 
anee  of  their  dnty  in  this  inspect:  Sminiere  v.  SehmttelzUt  49  CaL  tt. 

Wheaevar  a  powar  is  givsn,  whether  over  real  or  peraeaal  estate,  and 
whether  coupled  with  an  interest  or  not,  so  far  as  it  repoees  a  personsi  Imat 
sr  oenfidanoe  ia  the  donee  of  it  to  exarciee  his  own  jodgmsnt  or  disrirtion^ 
heeannot  axeente  it  by  another:  Kote  to  Mag  v.  JVose^  14  Ahl  J>bo.  i;0; 
Smmden  ▼.  r«6&cr,  89  CaL  287. 

A  tnstee  Mthoriied  to  eell  property  under  an  instrument  whseh  doee  not 
eentain  any  ■peoud  directions  as  to  the  mode  er  time  of  sale  mast  axerusse 
his  own  Judgment  in  determining  the  tune  and  mode  ef  ssle,  tlw  natiee  *e  he 
given,  the  mnnner  of  oonductiug  tha  sale^  and  whether  the  anwnnt  ofianed 
ehall  he  accepted  er  no^  or  whether  er  not  the  eale  ehaH  he  continned  lo 
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Mnmalhartiiiw«pboa.  Re  oannot^  wiCh  respaet  to  any  of  tiiese  matten, 
^sfegsto  th«  ererciie  of  fiis  judgment  or  diforetion  to  another:  Oraham  r, 
Kiu§,  00  Mo.  tt;  Nbward  t.  Tkomton,  00  Mo.  29f ;  9t.  Lovan  t.  Ptieai^  88 
Ma  6ISL  WIiHe  fao  may  employ  agents  to  a  timfted  extent*  their  employ- 
ment ahould  only  be  in  tin  oarrying  ont  of  what  he  has  already  determined 
opon.  The  fadgment  or  dtsoretion  need  mnst  be  ho,  though  in  aocompliah- 
ing  what  hia  Judgment  has  previonsTy  approred  he  may  oall  othen  to  hia 
aid. 

If  a  perBonal  trust  or  ounfiJeuce  is  reposed  in  two  or  more  as  trastees, 
Aettber  can  delegate  hn  port  or  riiare  of  it  to  the  other.  Therefore,  if  one 
tmstee  execnt^  a  power  of  attorney,  purporting  to  anthorisa  his  co-trustee 
to  sell  lands  which  are  subfecte  of  the  trust,  upon  such  terms  and  conditions 
as  he  should  deem  expedient,  and  the  troatee  so  authorised  makes  an  agree- 
ment to  sell,  signed  by  fainneff  as  trustee,  and  by  him  as  attorney  in  fact  4 
the  other  trustee,  such  agreement  is  not  a  doe  execatioa  of  the  power  to  sell 
restett  in  the  trustees,  and  camiot  be  enforced:  Sergtr  t.  Duff,  4  Johns.  Ch. 
887;  Crfwe  r.  Didtrn,  4  Ves.  97. 

The  mere  mechanical  duties  connected  with  making  a  sale,  such  as  posting 
the  notices,  reoeiyingtbe  bids,  and  acting  as  auctioneer,  may  be  performed  by 
agents  of  the  trustee:  OUkspie  ▼.  SnM,  29111.  473;  81  Am.  Dec  328;  Ken- 
KcJf  T,  Pumi^  68  Od.  838;  Jakns  r.  Sergeant^  45  Miss.  332;  and  his  agenti 
may  make  oontingent  sales,  subject  to  his  subsequent  ratiffeation:  Hawley  t. 
Jammt  8  Paif^,  487.  So  if  the  instrument  prescribing  the  duties  of  the 
trusteea  contains  directions  oonoeming  any  act  or  acts  to  be  done  at  or 
befbce  the  safe^  which  are  so  specifio  tiiat  the  trustee  has  no  discretion  to 
exeroiae  witii  refermoe  to  them,  but  mnst  simply  comply  with  such  direo- 
tions,  he  may  bare  them  oompKed  with  by  his  agent,  with  like  effect  as  if 
dAne  byhinunif:  Singleton  r.  8eoU^  11  Iowa,  589;  Pearmm  ▼.  Jamiaan,  8  Mo- 
Lean,  187. 

There  are  authorities  which  support  the  conclusion  that  eren  though  the 
acts  done  by  an  agent  are  such  as  the  tmstee  had  no  right  to  delegiite  the 
doing  of  to  another,  yet  that  the  trustee  may  subsequently  ratify  them  by 
•xeeotrag  oooTsyanoes  or  otherwise,  and  that  thereafter  no  sufficient  cause 
•f  complaint  against  the  sale  exists.  Thus  where  a  tmstee  had  a  disoretion 
to  exercise  m  the  selection  of  the  day  of  sale  and  the  paper  in  which  the 
notiue  of  nle  should  be  pubRshed,  and  anotlicr  exercised  this  discretion  for 
him,  but  he  attended  and  cmiducted  the  sale,  it  was  decided  that  he  thereby 
"adopted  tile  selection  made  and  time  fixed,  and  the  case  must  stand  as  if 
1m  had  aoted  frcm  the  beginning  by  himself,  instead  of  through  another  "t 
BfmgUtom  r,  Scoti,  If  Iowa,  589.  Tlie  correctness  of  this  decision  is  question- 
able; The  better  riey^  is  one  that  reqirires  the  trustee  to  exercise  in  ad- 
Tanoe  this  diicretion  or  Judgment  in  tile  performance  of  the  trust  confitled  to 
him,  and  does  not  leave  him  at  liberty  to  delegate  the  exercise  of  such  judg- 
ment and  discretion  to  an  i^ent,  with  the  power  to  make  the  acts  of  the 
agent  vaKd  merely  by  executing  a  deed,  or  otherwise  manifesting  his  assent 
•o  what  the  agent  has  previoatily  done.  Thus  it  has  been  held  that  where  a 
trustee  was  not  present  at  a  sale,  he  could  not  know  whether  or  not  it  waa 
briiy  or  fraudulently  made,  and  the  sale  in  his  absence  waa  therefore  set 
aside:  9Viyfer  r.  JIopkinM,  40  HI.  442.  In  seyeral  other  cases  a  like  concln- 
lion  waa  reaehed^  that  the  tmstee  must  be  present  during  the  entire  sale: 
ruOer  T.  O^Neai,  69  Ta.  »9;  5  Am.  St.  Rep.  59;  Sjmrlodt  v.  Spnmle,  72 
Mo.  503:  In  declaring  invalid  a  sale  made  by  an  auctioneer,  when  the  traa- 
tee  was  present  fust  before  the  sale,  and  also  just  after  it  was  completed, 
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but  was  on  the  opposite  side  of  the  street  when  it  was  aetnally  made,  th« 
supreme  oonrt  of  Missonri  said:  "The  counsel  for  the  plaintUF  oontendi, 
however,  that  snoh  absence  from  the  place  of  sale  as  that  tastiOed  to  by  the 
trustee  will  not  avoid  the  sale;  that  he  was  present  at  its  conclusion  to  do 
all  that  he  could  have  done  had  he  been  present  at  the  actual  crying  of  the 
sale.  In  this,  we  think,  the  learned  counsel  for  the  plaintiff  is  in  error.  It 
was  the  dnty  of  the  trustee  to  be  present  during  the  crying  of  the  sale,  to 
observe  the  progress  thereof,  protect  the  interosto  of  the  parties  conoemed, 
to  reject  fraudulent  bids  made  to  frustrato  the  sale,  and,  if  necessary,  to 
adjourn  the  sale:  OraJiam  v.  King,  60  Mo.  22;  Bales  v.  Peny,  61  Mo.  462; 
Vail  V.  Jacobs,  62  Mo.  130;  Perry  on  Trusts,  sees.  779,  780;  Orap  v.  Veb% 
33  Md.  18.  If,  however,  the  auctioneer  may  lawfully  make  a  sale  in  the 
absence  of  the  trustee,  and  should,  during  his  absence,  accept  a  bid,  dedaro 
ihe  person  making  the  same  to  be  the  purchaser,  and  by  a  proper  memoran- 
dum in  writing  complete  the  sale,  it  would  be  out  of  the  power  of  the  trustee 
to  set  such  sale  aside:  Wfiite  v,  Watkins,  23  Mo.  427.  And  in  this  way  the 
trustee  might  substitute  the  auctioneer  for  himself  in  the  exercise  of  that 
very  discretion  which  the  law  declares  is  a  personal  tmst  and  cannot  be 
delegated  by  him.  The  trustee  himself  should  be  present  to  sanction  the 
acceptance  of  the  bid  by  the  auctioneer  before  any  binding  memorandum  of 
the  sale  is  made  ":  Brklxnkamp  y.  Bees,  69  Ma  426.  In  New  York,  under 
a  statute  which  provided  that  upon  default  in  the  payment  of  certain  loans 
the  title  to  property  should  vest  in  the  loan  commissioners,  who  should  ad« 
vertise  and  sell,  it  was  decided  that  both  of  the  commissioners  must  bo 
present,  and  that  a  sale  made  by  one  of  them,  in  the  absence  of  the  other, 
though  after  due  notice,  was  not  a  valid  execution  of  their  power  of  sale; 
that  one  of  the  commissioners  could  not  authorixe  the  other  to  repreeent  or 
act  for  him;  and  that  the  fact  that  both  commissioners  united  in  a  convey* 
ance  purporting  to  be  made  in  pursuance  of  the  sale  could  not  endow  H  with 
validity:  PotoellT.  TuUie,  3  N.  Y.  396. 

Whoever  acquires  title  from  a  trustee  when  the  instrament  creating  the 
trust  shows  the  purpose  for  which  the  trustee  holds  the  title,  and  the  terms 
and  conditions  upon  which  he  is  authorixed  to  sell  and  convey,  must  take  no- 
tice of  such  terms  and  conditions,  and  can  never  maintain  a  daim  of  titles 
the  maintenance  of  which  is  based  upon  his  ignoranoe  thereof.  In  other 
words,  he  is  not  an  innocent  purchaser,  and  his  title  must  fail  if  it  is  shown 
that  the  contingency  upon-  which  the  trustee  was  entitled  to  sell  and  convey 
has  never  occurred:  Hill  v.  Den,  64  Cal.  21;  ffvse  v.  Den,  86  Cal.  399. 

The  creator  of  a  tmst,  the  trustee  of  which  is  to  have  a  power  of  sale,  may 
impose  any  restraint  upon  such  power  which  he  may  oonsider  proper,  and 
unless  it  is  in  contravention  of  law,  its  observanoe  is  essential  to  the  valid 
execution  of  the  power.  The  restraint  may  be  in  regard  either  to  the  cause 
of  sale  or  the  proceedings  to  be  pursued  when  a  cause  of  sale  exists.  The 
power  to  sell  may  be  in  abeyance  until  the  happening  of  some  contingency, 
upon  which,  and  not  before,  the  grantor  of  the  tmst  has  deelared  it  may  or 
shall  be  exercised.  In  the  absenoe  of  the  contingency,  there  is  no  eziatinf 
power  of  sale.  Thus  a  trustee  may  be  given  power  to  sell,  subject  to  the 
approval  of  the  person  who  created  the  trusty  or  with  the  assent  of  the  bone- 
ficiary,  or  of  the  tenant  for  life,  or  of  some  other  person.  If  so^  the  powor  is 
not  in  being  in  the  absence  of  such  approval  or  assent^  and  any  conveyance 
which  the  trustee  may  make  is  unwarranted:  JUpragm  v.  SdwardM,  48  CaL 
S39;  MorOock  v.  BuOer,  10  Ves.  308;  BaUman  v.  Davis,  3  Madd.  96;  WrigJU 
▼.  Wak^at-d,  17  Ves.  454;  BickeU's  Trust,  1  Jdus.  &  H.  7a 
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If  the  written  oonaent  of  the  beneficiary  ie  required  by  tbe  deed  of  tmst^ 
it  mnat  be  obtained  before  making  a  sale:  Berrien  t.  ThonuUf  66  Ga.  6L  Bat 
the  fact  that  the  cestui  que  truai  joins  in  a  conveyance  of  troat  property  will 
not  validate  a  sale  made  by  a  trustee  before  the  arrival  of  the  time  or  the 
happening  of  the  contingency  on  which  he  was  anthorized  to  sell:  leham  v. 
Delaware  B,  R,  Co.,  11  N.  J.  Eq.  227.  Where  the  assent  of  the  eesUd  qui 
irvei  is  necessary,  it  may  be  manifested  by  his  joining  in  the  deed  made  by 
the  tmstee:  WeiUmv,  Palmer,  89  OaL  456;  Oindrat  v.  Jlotiigomery  Oa§  Lighi 
Co.,  82  Ala.  69& 

If  the  person  whose  assent  to  a  tmstee's  sale  is  required  dies  without  giv* 
ing  such  assent,  the  power  of  sale  never  can  become  operative,  beoause  the 
assent  cannot  be  dispensed  with:  Kieeam  v.  Dierbee,  49  K.  T.  602;  Alley  v. 
Lawrence,  12  Oray,  873.  If,  however,  it  is  clear  that  a  sale  at  some  time  is 
necessary  to  accomplish  the  purposes  of  the  trust,  as  where  the  trustee  is  di* 
rected  to  sell  the  trust  property  and  to  distribute  the  proceeds  among  the 
testator's  children,  and  tbe  children  of  his  deceased  children,  and  all  the  per- 
sons have  died  whose  assent  to  tbe  sale  was  required,  a  sale  by  the  tmstee 
without  such  assent  is  within  his  power,  because  the  purposes  of  the  creator 
of  the  trust  will  not  be  permitt«»d  to  be  thwarted  and  the  trust  to  become  un- 
availing by  tbe  accident  of  the  failure  of  the  persons  named  by  himt  in  their 
lifetime,-  to  give  their  assent  to  the  sale  of  the  property:  Leeds  v.  Wah^eld, 
10  Gray,  614;  S(yhSer  v.  WUHams,  \  Curt.  479. 

If  a  time  is  designated,  on  the  arrival  of  which  the  trustees  are  directed  to 
sell,  as  where  a  sale  is  to  be  made  when  %  certain  benefieiary  rsaofaes  the  age 
of  majority,  or  on  the  happening  of  some  other  event  in  his  life,  a  sale  in 
advance  of  that  time  is  unauthorized:  Slyer  v.  iVeas,  15  Pia.  St.  339;  Daids  v. 
Howcote^  1  Dev.  k  K  460;  Jackson  v.  Lignan,  8  Leigh,  161;  Loomisr,  Mc» 
CUntock,  10  Watts,  S74w ' 

If  trustees  are  directed  to  sell  an  estate  situate  a  A,  and  if  its  proceeds 
prove  insufficient  to  pay  the  testator's  debts,  then  to  sell  his  estate  at  B,  it 
is  impessible  for  them  to  give  good  title  to  the  estate  at  B  until  the  estate  at 
A  his  been  sold,  and  the  fact  established  beyond  doubt  that  its  proceeds  are 
in^nfficient  to  pay  the  testator's  debts:  Pierce  v.  SeoU,  I  Tounge  k  C.  267;  4 
L.  J.,  N.  8.,  Ex.  Eq.  36.  A  power  to  sell  sfter  redemption  from  certain  taxes 
has  been  made  cannot  exist  before  such  redemption:  Devhney  v.  Reynolds^  1 
Watts  k  S.  332.  If  trustees  authorised  to  sell  to  raise  moneys  to  dischaige 
obligations  of  a  testator  sre  required,  before  selling,  to  make  oath  of  the 
amount  due,  this  requisition  creates  a  condition  precedent,  and  the  power  of 
sale  cannot  be  exercised  in  its  absence:  Mason  v.  Martin,  4  Md.  126.  It  has 
been  held,  in  Pennsylvania,  that  notwithstanding  directions  given  to  trus- 
tees to  sell  at  a  particular  time,  as  at  the  death  of  a  testator  s  widow,  a  sale 
made  before  that  time  may  be  sustained,  where  it  is  evident  that  the  object  of 
postponing  ''be  time  of  sale  to  the  period  designated  was  to  benefit  a  partic- 
ular person,  and  that  person  has  assented  to  the  sale:  Oast  v.  Porter,  18 
Ps.  St  635;  Styer  v.  Freas,  16  Pa.  St  339. 

With  respect  to  conditions  precedent  imposed  by  the  creator  of  a  trast,  and 
the  liappening  of  which  gives  rise  to  a  cause  of  sale,  the  rule  of  oaeeai  emptor 
applies,  and  the  purchaser  must  therefore  ascertain  at  his  peril  whether  a 
cause  of  sale  exists  or  not:  Ovnndl  v.  Cocherill,  79  111.  79;  OriswoUt  v.  Perry,  7 
Laoa  98:  ffunU  v.  Townsend,  31  Md.  336;  100  Am.  Deo.  63. 

It  may  be  that  trustees  are  vested  by  the  terms  m  which  the  power  of  sale 
b  expressed  with  authority  to  determine  whether  or  not  a  condition  pre* 
oe«l*nt  has  arisen.     If  so^  their  determination  is  conclusive^  unless  it  can  be 
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■tiown  ti>  fiftTe  heeo  ma^Ae  In  bad  fttrtK  Thas  if  tliey  ne  to  tefl  when,  ia 
ttioir  opmion,  it  beoomaa  naoeasary  to  ralM  fvada  for  a  specified  purpose,  or 
wben  tbey  deem  it  advisable,  and  in  all  other  eases  where  it  is  manifest  that 
tiiey  bave  bcmi  gives  diseretrou  and  judgment  to  be  exercised,  tbe  purchaser 
aeod  not  step  to-inqntre  wiiether  or  not  they  may  have  erred  in  the  eoncluaioa 
vrbich  tbey  hare  retteti(*d  in  erercfsing'  it;  for  the  creator  of  the  trost  h<as  not 
made  its  exercise  subject  to  review:  Barbtdnle  v.  Fhin^,  F4  (rra't.  338; 
Jf^mile$httnT.  Afeux,  14  Sim.  249;  Bmtnerr,  Storm,  I  S%nd.  Cli.  357;  Cfuimp&M 
V.  Champiin,  3  Edw.  Gb.  571;  Otter  v.  McBeUi,  12  Rich.  Eq.  254. 

A  devise  to  tniflreees  with  full  power  and  authority  at  any  and  all  timet  to 
■ell  and  dispose  of  the  testator's  estate  or  any  part  thereof,  as  they  sfaall 
deem  moat  expedient  and  for  the  best  interests  of  all  the  legatees  men- 
tioned in  the  testator's  luHt  wil!  and  testament,  does  not  authorize  a  con- 
vryanee  to  lie  made  to  one  of  tbe  legatees  of  a  portion  of  the  real  estate  of  the 
testator  in  payment  of  a  debt  due  to  him  from  such  legatee,  there  being  at 
the  time  snfficient  personal  property  for  the  payment  of  the  testator's  debts, 
without  calling  upon  his  real  estate  for  that  purpose:  BtuseO  v.  RuiseU,  36 
N.  Y.  591. 

Unless  it  ie  clear  tJtat  the  trustee  i  have  been  given  power  to  determiae  the 
neceastty  of  a  sale,  then  a  sale  not  needed  to  accomplish  tiie  purp0!«es  of  a 
traat,  or  for  a  pnrpoae  for  the  accomplishment  of  whid)  the  trustees  have 
not  been  given  power  to  sell,  ia  invalid.  Thus  where  au  estato  waa  devised 
to  the  testator's  wife  for  life,  and  if  not  sufficient  to  support  her  comfort- 
ably, then  with  power  to  sell  any  of  his  estate  for  that  ptirpose,  and  she 
afterwarda  granted  certain  premises  in  fee,  it  was  held  that  evidence  was 
admissible  for  the  purpose  of  avoiding  this  deed;  that  there  was  a  sufficiency 
o.  personal  estate  for  tiie  support  of  the  wiilo'/.'  at  the  time  the  deed  was 
executed:  Minot  v.  PrrscoU,  14  Mass.  495. 

Thongh  a  oanse  of  sale  exists,  it  may  happen  that  the  trustee,  in  pro- 
eeedinga  looking'  to  the  making  of  the  sale,  fkils  to  conform  to  the  direction* 
contained  in  tlie  inatmment  creating  the  trust.  Generally,  theae  directioiif 
are  alao  treated  aa  conditioirs  precedent  to  the  proper  and  valid  execution  of 
tbe  power  of  sale.  "  Public  policy,  as  well  as  the  stability  of  rules  of  prop* 
erty,  df*rnands  that  snlea  and  titles  founded  thereon  should  not  be  avoided 
lor  slight  and  trmnf  reasons;  hut  where  a  power  han  not  l)een  executed  in 
aooordance  ^ith  essential  conditions,  the  sale  and  deed  will  be  held  to  be 
utterly  void,  l>oth  at  law  and  in  equity  **:  Powers  v.  Krteddioff,  41  Mo.  4^; 
»7  Am.  Dec.  281;  Eltffycorge  v.  STutnal  D.  Amii,  69  Mo.  65.  "The  authority 
to  sell  being  der^ed  from  a  power,  it  folio vs  that  a  purchaser  is  bound  to 
Inok  for  and  to  nndemtnnd  the  extent  of  imch  power;  or,  as  elsewhere  ex- 
pffvsaed,  *  taking  under  the  power,  he  is  bound  to  see  that  these  terms  are 
euniplied  with.'  And  of  eonrise  in  this,  aa  in  ail  other  contracts,  ttie  object 
and  design  of  the  parties  should  be  kept  strictly  iu  view  in  ascertaining 
the  nature  and  extent  of  the  power.  T?ie  authority  and  its  exercise  are 
matters  of  contract..  In  ascertaining  whether  the  authority  has  been  prop- 
erly exercised  or  followed,  it  is  not  a  qnpAtion  of  jurisdiction,  aa  in  judicial 
aales,  for  it  is  not  from  the  coun  s,  but  from  the  contract  or  agneraent  of  the 
parties,  that  tlie  pmrer  ia  derived  **:  Sean  v.  Livermore,  17  Iowa«  297;  85  Am, 
Pec  S»C4.  Hence,  in  the  ca.se  la^t  cite  I,  it  was  held  that  under  a  trust  deed 
requiring  the  notice  of  sdo  to  l)e  posted  on  the  front  door  of  a  certain  hotel, 
•  sale  made  under  a  notice  posted  not  on,  but  near  such  door  should  be  aa^ 
•aide,  though  it  appeared  that  the  proprietor  of  the  hotel  would  not  permfl 
the  notice  to  be  poated  on  the  door.     If  the  trustor  directed  tiie  ppopertj  H 
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te  wM  at  pnldic  acretfoa,  ft  is  not  tompeteiit  for  the  tnnitse  to  astaUiih  aay 
•iher  mode,  thongTi  by  lo  doing  he  may  promote  the  interests  of  those  for 
whom  he  acts:  GrenUea/r,  Queen,  1  P^t  138.  If  a  trost  deed  gires  direc- 
tions ooncemfng  the  notice  of  sale,  of  the  mode,  place,  or  length  of  thne  of 
its  pnbtieation,  these  directions  nrost  be  sabstantially  complied  with,  or  tiie 
sale  win  be  nnanthorised:  ThonAurg  ▼.  Jones,  8G  Mo.  514;  ReesUe  r.  Peter, 
83  tfil.  129;  Tomig  v.  Pan  Baithuysen,  30  Tex.  762:  If  the  deed  anthorizes 
a  sale  for  cash,  the  trustee  cannot  sell  upon  credit;  end  if  he  does  so,  the 
■ale  may  be  set  sside  as  Toid:  Caaeelt  t.  Rom,  33  HI.  244;  85  Am.  Dec  270. 
Bbt  a  prohibitioa  against  sales  on  credit  is  not  violated  by  a  sale  at  which 
the  vendee  pays  pardy  in  carii  and  partly  in  notes  givctt  to  the  hofders  of 
liens,  who  accept  snch  notes  as  cash:  Mead  ▼.  IfeLeatghUn,  42  Mo.  198. 

The  general  statement,  which  we  hare  frequently  made  herein,  that  a  sale 
for  a  parposa  not  authorised  by  the  instrumeut  creating  the  trust  is  not 
« ithiu  the  power  of  sale  rested  in  the  trustee,  and  can  therefore  derive  no 
support  from  snch  power,  must  not  be  understood  aa  referring  to  a  secret  pur- 
pose of  the  trustee,  existing  either  at  the  time  of  the  sale  or  subsequently, 
to  betray  his  trust,  and  to  misapply  or  convert  moneys  in  his  hands,  as  the 
result  of  sales  made  pursuant  to  the  trust.  If  the  purchaser  has  notice  of  or 
participates  in  any  misapplication  of  the  proceeds  of  the  sale,  this  ftict  cer- 
tainly famishes  sQ£Boient  groonds  for  holding  the  purchaser  personally  Hable 
ta  the  beaefieiaries  or  for  the  vacation  of  the  sale,  and  perhaps  for  declaring 
it  void:  PcOer  v.  Qardtur,  12  Wheat.  49S;  Orhrwley  v.  Orhnslejf,  79  Ga.  397; 
Cfgde  V.  Simpmm,  4  Ohio  9L  445;  and  snch  notice  may  be  inferred  if  the  pur- 
shaser  contracts  to  pay  the  purchase  price  in  svcb  mode  that  it  may  not  be 
Bppliad  to  the  pnrposev  of  the  trust:  CardweS  v.  Cheatham,  2  Head;  14;  RM 
▼.  FUtmiben,  29  &  a  278. 

Indeed,  the  Ehglish,  and  perhaps  the  American,  decisions  make  itinenmbeut 
«pon  pnrchasers  from  trustees  to  see  to  the  application  of  the  pardmso-money, 
ff  the  instrument  craatiug  the  trust  shows  that  the  money  is  to  be  paid  im- 
■ndiatriy  ovar  to  a  oertain  person  or  persons^  and  no  investigation  or  discrs* 
tion  is  required  vpoo  the  part  either  of  th0  pureiisser  or  of  the  trustee  to 
a^oertain  who  soeh  person  or  persons  are,  or  the  amount  which  ought  to  be 
paid  to  each.  In  such  a  case,  flie  persons  so  ascertainable  and  entitled  to 
immetfiate  payment  are  regarded  as  having  an  equitable  titie  which  cannot 
ke  divested  by  tfre  tmstae  only,  and  it  is  tiia  duty  of  the  purchaser  to  call 
for  their  leoeipts^  and  failing  to  do  so^  their  equitable  title  remains  unim- 
paired nntfl  tiie  actual  payment  to  them  of  their  share  of  the  purchase-money, 
Vttless  die  settlor  of  the  trost  has  in  oipiess  terms  declared  that  the  receipts 
of  the  tmstee  shall  be  a  snfBoiettt  dBschaiige  of  the  purchase-money,  or  used 
•ther  wurds  from  wliiefa  the  power  of  the  trustees  to  give  receipts  must  be 
impKed:  /Wfer  v.  Feaooei,  12  Sim,  621;  Perry  on  Trusts,  sec.  79(^793. 

Where,  on  flie  other  hand,  a  purehder  has  no  guilty  knowledge,  no  notice 
of  any  intended  wrong-dovng  on  the  part  of  the  tmstee,  and  the  tmstee  fi 
not  vnder  a  duty  to  make  Inmiadiate  payment  of  the  purchase-money  to  per- 
sona designated  in  tlie  instrament  ereating  the  trust,  or  though,  where  under 
tnefa  duty,  it  is  necessaiy  for  the  tmstee  to  make  investigations;  perhaps  to 
take  aeeomits^  before  he  ean  determine  to  whom  the  money  should  be  paid, 
then  the  purchaser  is  not  affected  by  any  misconduct  of  the  tmstee  after  re- 
ei;iviTTg  Ihe  pnrchase-money.  This  rale  is  equally  applicable  whether  the 
duty  of  the  tmstee  is  to  retain  tiie  proceeds  of  the  sale  for  the  use  of  the 
beneficrarie^  or  to  reinvest  them  in  other  property,  or  to  pay  debts  or  other 
obligations  not  spedflcaUy  enumerated  or  disclosed  in  the  instroment  oreat- 
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Ing  the  tnut,  or  to  ImpiOTe  other  trust  property:  Kelder  ▼.  Seott^  61  Md. 
670;  Paulding  t.  Marvin,  8  Bedf.  3d5;  Fv^Aei  ▼.  Tabb,  78  Va.  818;  JbAii  ▼. 
Barnes,  21  W.  Va.  498;  ITeifr  v.  Ckisolm,  24  8.  a  487;  Omovor  T.  Stotki^,  88 
N.  J.  Eq.  55;  GuUlv.  Ntn-them,  68  Ga.  345;  Steek  r.  lAvetas^^  U  Oratt  454; 
Carringion  v.  (TcuteM,  13  Gratt  587;  /?oper  t.  HcM^fax,  8  Taaot.  845;  Frank- 
I'm  Sav.  Bank  v.  Taylor,  131  HI.  376;  Penntylvania  tU.  Int.  Co.  y.  ^im^'m,  42 
Pa.  St.  257;  ^tin<  v.  StaU  Batik,  2  Der.  60;  RetUtehnerv,  Pynm,  1  Speers  Eq. 
134;  Uaiutr  v.  iSAore^  5  Ired.  Eq.  357;  NicholU  v.  Peak,  12  N.  J.  Eq.  69; 
OardnarY.  Amutrouif,  31  Mo.  535;  Wormleyw.  Wwndey,  8  Wheat  421.  The 
application  of  the  parchase-money  in  tbeae  oaaes  neoeaiarily  oannot  be  oon« 
temporaneoas  with  the  consummation  of  the  MJe,  and  therefore  it  is  impossible 
for  the  purchaser  to  exercise  any  control  over  it.  It  becomes,  therefore,  a 
condition  subsequent  to  the  sale,  and  trustee's  sales  are  not,  as  a  general 
rule,  aroidable  for  breaches  of  coniUtions  subsequent  on  the  part  of  tbe 
trustees  of  which  the  purchasers  were  innocent  '*  When  the  trust  is  de- 
fined in  its  object,  and  the  purchase-money  is  to  be  reinvested  npon  trusts 
that  require  time  and  discretion,  or  the  acts  of  sale  and  reinvestment  are 
contemplated  to  be  at  a  distance  from  each  other,  the  purchaser  is  not  bound 
to  look  to  the  application  of  the  purchase-money;  for,  as  it  is  said,  '  the  trus- 
tee is  clothed  with  discretion  in  the  management  of  the  trust  fund,  and  if 
any  persons  are  to  suffer  by  hia  misconduct,  it  should  be  rather  those  who 
have  reposed  confidence  than  those  who  have  bought  under  an  apparently 
authorised  act'";  Norman  t.  Toume,  130  Mass.  52. 

As  already  snggestad,  if  the  trusty  as  expressed  in  the  instrument  creating 
it,  shows  that  funds,  when  realixed  from  sales,  may  or  shall  remain  in  tbe 
handtf  of  the  trustee,  to  be  by  him  used  or  paid  for  purposes  didclosed  by  Uie 
trust,  the  settler  must  be  regarded  as  having  confided  to  the  trustee  the  duty 
of  seeing  to  the  proper  application  of  such  funds,  and  therefors  to  have  ex* 
onerated  the  purdhaaer  from  exacting  receipts  from  the  beneficiaries,  or 
from  otherwise  protecting  their  interests.  If  lands  are  devised  to  a  trustee 
charged  with  the  payment  of  an  annuity,  first  to  testator's  son  for  life,  and 
at  his  death  then  to  and  among  his  child  or  children  during  the  life  or  lives 
of  the  survivor  of  them,  and  the  trustee  is  also  authorized  to  convey  any 
part  of  the  estate  devised,  the  purchaser  oannot  be  expected  to  see  that 
such  annuity  shall  be  paid  to  the  T>arty  or  parties  from  time  to  time  enti- 
tled thereto;  and  therefore  his  title  oannot  be  impaired  by  the  fact  thati 
through  subsequent  investments  by  the  trustee,  or  from  unexpected  de- 
preciation in  values,  nothing  remains  in  the  hands  of  the  trustee  out  of 
which  to  pay  the  annuity.  In  determining  this  question  in  Hug^  v.  Tabb^ 
78  Va.  818,  the  court  made  the  following  general  summary  of  the  law  re- 
garding the  dn^  of  purchasers  in  connection  with  the  applioation  of  the 
proceeds  of  sales  of  trust  property:  "The  rule  is,  that  wherever  the  trust  is 
of  a  defined  or  limited  nature,  the  purchaser  must  himself  see  that  the  pur- 
chase-money is  applied  to  the  proper  discharge  of  the  trust;  but  wherever 
the  trust  is  general,  and  of  an  unlimited  nature,  he  need  not  see  to  iti 
8  Story's  Eq.  Jnr.,  sec  1131;  1  Lomax's  Digest,  302--304;  PoUer  v.  Oorvbier, 
12  Wheat  498.  There  is  much  reason  in  the  doctrine  that  where  the  trust  is 
defined  in  its  object,  and  the  purchase-money  is  to  be  reinvested  npon  trusts 
which  require  time  and  discretion,  or  the  acts  of  sale  and  reinvestment  are 
manifestly  contemplated  to  be  at  a  diatanoe  from  each  other,  the  pnrohaser 
shall  not  be  bound  to  look  to  the  implication  of  the  purchase-money;  for 
the  trustee  is  clothed  with  a  discretion  in  the  management  of  the  trust  fund* 
and  if  any  persons  are  to  snffor  by  his  misconduct,  it  should  rather  be  those 
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who  repoMd  eonfldenoe  {hui  those  who  have  bought  under  an  apparently  au- 
thorized ftot:  Opinion  of  Jnstioe  Story  in  Wormlef  t.  ITonnJey,  8  Wheat.  442; 
Sngden  on  Vendon,  a  11,  eea  1.  So  when  a  nle  ii  made  by  trustees  nnder 
a  power  to  sell  and  reinvest  upon  the  same  trusts,  it  has  be«i  held  in  Amer- 
ica that  the  purchaser  is  not  bound  to  see  to  the  application  of  the  pur- 
chase-money: 2  Story's  Eq.  Jnr.,  sec.  11  SI,  and  authorities  there  dted.  If 
the  form  of  tiie  bequest  implies  a  confidence  reposed  in  the  trustee  in  regard 
to  the  application  of  the  purchase-money,  in  all  such  cases  it  is  unreasonable 
to  require  the  purchaser  to  look  to  the  application  of  the  purchase-money; 
and  this  is  a  principle  which  will  ultimately  mark  an  intelligible  distinc- 
tion among  the  cases  in  regard  to  the  question:  2  Story *s  Eq.  Jnr.,  sea 
1134.  When  the  time  has  arrived  for  the  sale  of  the  read  estate,  and  the 
persons  entitled  to  the  money  are  infants  or  unborn,  then  the  purchaser  is 
not  bound  to  see  to  the  application  of  the  purchase  money,  because  he  might 
thos  be  implicated  by  a  trust  of  long  duration:  13  Pick.  892;  6  I  red.  £q. 
367;  10  Pa.  St.  267.  But  if  an  estate  is  charged  with  a  sum  of  money,  pay- 
able to  aa  infant  at  his  majority,  then  the  purchaser  i>  bound  to  see  tlie 
money  duly  paid;  there  the  person  ii  named,  is  Im  ette,  and  the  day  is  fixed 
•ad  designated,  tiie  trust  is  defined  and  limited;  while  if  a  sum  of  money  is 
to  be  paid  to  persons  yet  unborn,  and  from  year  to  year,  to  require  the 
purchaser  to  see  to  it,  at  his  personal  peril,  that  the  said  sum  of  money  is  paid 
to  the  proper  person  or  persons  in  eae,  and  that  may  be  hereafter  bom,  and 
be  entitled  during  the  lifetime  of  each  and  all  until  all  are  dead,  would  be  to 
defeat  the  sale  in  such  a  case  altogether,  and  defeat  the  purposes  of  the  will. 
What  purchaser  would  buy  land  if  he  had  to  guard  the  safety  of  the  invest- 
■Mnt  of  the  proceeds  for,  it  might  be,  a  hundred  years,  when  he,  and  possibly 
Us  ehildren,  should  be  dead?  And  if  he  did  so  buy,  and  such  were  his  duties, 
it  would  be  practically  to  substitute  him  to  the  duties,  cares,  and  responsi- 
Irilties  of  the  trustee,  and  that  without  compensation.  These  are  some  of 
the  most  important  and  nice  distinctions  whioh  have  been  adopted  by  courts 
«l  equity  upon  this  interesting  topic;  and  as  a  distinguished  author  has 
observed,  they  lead  strongly  to  tiie  conclusion  to  which  eminent  jurists  and 
also  eminent  judges  have  arrived,  that  it  would  have  been  far  better  to 
liavo  held  in  all  cases  that  the  party  having  the  right  to  sell  had  also  the 
ri^t  to  receive  the  purchase-money,  without  any  further  responsibility  on 
the  part  of  the  purchaser  as  to  its  application:  2  Story's  Eq.  Jur.,  sec  1135." 

*'  If  the  trust  is  to  pay  debts  generally,  tiie  purchaser  cannot  be  subject  to 
tlie  rule  that  he  shall  see  to  the  application  of  the  purchase-money;  or  if  the 
trast  is  to  pay  debts  and  legacies,  or  to  pay  a  particular  debt  and  all  other 
debts,  or  to  pay  legacies,  or  to  pay  debts,  and  to  apply  the  balance  to  the 
support  of  some  one,  there  can  be  no  obligation  to  see  to  the  payment  of 
debts  and  legacies.  Such  a  trust  must  necessarily  require  time,  and  the 
Investigation  of  long  accounts  and  vouchers;  the  purchaser  ooald  know 
neither  the  creditors  nor  the  amounts.  Where  debts  and  legacies  are  to  be 
paid,  the  debts  must  first  be  paid;  and  as  the  purchaser  can  be  under  no  ob> 
ligation  to  examine  into  the  debts^  so  he  cannot  be  required  to  take  any  action 
in  regard  to  the  legacies;  and  if  one  debt  is  named,  but  is  coupled  with  otheis 
not  named,  the  same  considerations  apply.  In  such  tmstsb  the  testator  must 
be  presumed  to  have  intended  that  his  trustee  should  have  the  full  power  to 
give  receipts  for  the  purchase-money,  in  order  to  apply  it  to  the  porposes 
pointed  out":  Perry  on  Trusts,  sea  7M. 

From  the  authorities  already  oonsidered,  it  fdlows  that  the  dutf  ol  the 
purchaser  of  property  sold  by  virtue  of  a  power  of  sale  invested  in  a  trustee 
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t»  lk»  proper  appllMftfoift  of  t^  pvrefcftOT-momjr  Ig  Ifmitad  to  thoM 
■I  wlii«h  H 18  tfM  dtoty  of  t^e  fnurtoe  to  at  onca  pay  a  RpecifSed  debt  or 
dsiit^  ^tgMf  ow  leg«6i«i  or  to  diotributo  sacii  proooeds  among  specified  l>eae- 
fioiarie%  iriio  aw  aaoortafnabto  from  m  frmpectioa  of  the  instrament  creating 
tho  tnutt,  and  wko  an  tltemaelvm  oompetont  to  rooehre  and  feeeipt  for  the 
■rma  to  wWdi  they  are  po^eottve^y  entitled:  Amtre^tn  r,  Sp^vrhaewk,  13  Pick. 
898;  EiHoU  t,  M'Trymnn,\  Lead.  Cas.  Bk}.,  ith  Am.  ed.,  74.  While  there  are 
oaaea  aamming  that  the  Bn^liah  m(e  npon  thie  subject  prevails  in  the  United 
States;  Huffke^ ▼.  Trnhb,  79  Va.  818;  ^  Mdry'tCkurtA  v.  Stoektim,  9  N.  J.  Kq. 
620;  IKopiep  v.  Blamikei,  27  N.  J.  Bq.  856;  Cffde  r.  Simptan,  4  Ohio  St.  445: 
yet  there  are  gra?B  doubts  el  its  appKcab%ty,  ander  our  hiws  regulating  the 
•ettloBMnt  of  the  estates  of  decedents,  to  exeentors  to  whom  lands  have  been 
devised  in  traal»  with  pewer  to  sell:  Perry  on  Trusts,  sec.  798;  and  we  have 
been  unable  to  dieoover  any  Ameriean  case  in  which  a  purchaser  from  a 
trustee,  whether  an  exeeator  or  BCt»  hartng  power  to  sell,  has  either  tost  the 
benefit  of  hit  purehaee,  or  beea  held  liable  to  any  beneficiary  under  the  trust, 
where  the  pordiesev  has  been  himself  fre:;  from  all  notice  of  and  all  compli- 
eity  in  the  trustee's  mnsappHcation  of  the  proceeds  of  the  sale;  and  we  feel 
that  when  a  case  shall  arido  in  wliich  the  question  is  ntices^rily  involved, 
and  the  purchaser  has  acted  In  entire  good  faith,  that  the  oonrts  wilf  hesitato 
to  apply  the  English  rule.  The  vice  of  thait  role  is,  that  it  mafteff  the  pur- 
eliaser  eitlier  exercise  tho  fnnetieoii  ef  the  trustee  or  become  answeraMc  for 
tbe  mamaer  in  which  the  latter  exercises  them.  In  many  instances,  trust 
deeda  are  made  to  perform  ttie  f unotiom  of  mortgages.  Persons,  both  natural 
aoii  artifteial,  haviag  moneyv  to  k>as,  select  ether  persons  to  act  as  trustees, 
eauca  tin  kgal  titto  to  be  eeaveyed  to  them,  by  conveyances  in  which  they  are 
givmr  power  to  selk,  whenever  d!efault  shall  be  made  in  payment  of  the  debt. 
These  tmatees  bave^  through  these  powers  of  sale,  means  to  coerce  the  debtor 
fcrto  the  paiymeot  to  them  of  the  dvbt  mentioned  in  the  trust  deed,  and  in  the 
•bsenoe  el  sueb  payieut,  to  oaoee  a  sacrtfice  of  the  property,  if  intondfng  pur^ 
ekasera  are  not  eaweuniged  to  rely  apoD  the  antbority  of  the  tmstecA  without 
iikveatigating  the  relattotis  between  tite-  creditors  and  their  tnistess.  The 
tnistees  are  seleetod  by  the  creditors,  and  onght  to  t)e  treated  as  their  agents^ 
■■d  payments  asade  to  them  either  by  the  purchaser  after  or  by  the  debtor 
bsfcte  a.  sake  eoght  to  be  treated  at  exonerating  tho  purchaser  or  debtor 
frwUL  all  lorther  liabilsty  to  the  erediton 

U  the  iastmBNttt  cf«*ling  a  tniet  hae  not  given  special  directions  as  to  the 
aanaeff  in  whioh  the  trustee  is  to  act,  or  the  mode  or  means  by  which  or  the 
tisae  when  he  ia  to  bring  abont  a  sale,  he  must  exercise  his  best  judgment  for 
the  piuitiion  of  the  interests  of  the  beneficiaries  under  the  trust.  Anything 
whioia  toadi  to  saeriltoe  their  hiterests  is  manifestly  in  derogation  of  the  trusts 
ani  a  tale  fesnlrtiBg  froai  it  wfll  nndonbtedly  be  set  aside  on  on  appropriate 
eemplaiBt  preferred  by  the  parties  prejudiced  thereby.  The  trustee  must 
ebtain  the  best  price  he  ean,  and  srny  contract  by  which  he  seeks  to  dispone 
ef  the  tratt  property,  or  any  part  thereof,  for  less  than  he  has  been  offered 
by  ytisur  parties,  wdl  be  set  asider  ifarpfrv,  Hayes^  2  Gifil  210;  6  Jur.,  K.  S.» 
Mfi;^  8  Week.  Repi  089. 

Ia  oriet  to  seemie  th»best  price  obtainable,  the  trustee  may  defer  the  time 
of  sale,  aad  he  it  not  boand  to  proceed  at  once  when  to  do  so  would  probably 
letiilt  ua  hie  realiaiag  a  price  tsbstantially  leas  than  could  be  procured  by 
waiting  until  a  more  opportune  time:  Hrrwkim  v.  AUU>%  4  Ired.  BSq.  1.T7. 
Only  in  a.caseof  abedirte  neceaeity  shonld  the  trustee  proceed  to  sell  wbeu  it 
ia  i^parent  th*t  a  sacrifiee  of  the  property  must  ensue:  Hunt  v.  Busi^  2  Dev. 
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Vq.  1*91;  24  Am.  Dec  274  A  tmttee  atiat  always  ftrt  i»pMrii«nf,  uid  «• 
far  as  pooaible  for  the  advantage  of  all  the  partiee  intaraetad  Uk  the  eale,  aad 
oae  reasnnable  eti'orte  to  obtain  the  best  price  he  oan:  Lwfjf  7.  Wkuion^  M 
W.  Va.  5^;  MuUrrU  AUmr  v.  Sioue,  84  Va.  834;  10  Am.  St.  Eep.  86a  Wheca 
the  modti  and  time  of  his  action  are  aot  regolated  by  the  instruflieat  creaiiiig 
(he  tnist,  all  that  can  be  said  in  the  way  of  praecribin|(  a  rale  fior  kis  govcnn 
oieBt  is,  that  be  shall  act  in  good  faith,  and  adopt  those  modee  of  proeeeding 
which  will  reader  the  sale  moat  beneficial  to  the  debtor,  or  other  persons 
wbobO  interest*  are  to  be  a£f«M;ted  tbarebyj  Taiuni  v,  Holiidaif,  69  Mo.  4*^ 
tJu^tley  V.  Chrslrt/,  49  Mo.  540. 

The  duty  of  a  trnstee  to  a^t  impartially  between  sU  the  parties  iatereeted 
in  the  execntion  of  the  trust,  aad  not  to  needlessly  saorifiee  these  iHterests, 
may  often  reqaire  him  to  take  some  affirmative  action  before  proeeeding  with 
the  saliiL     If  there  is  any  cloud  apoa  Uie  titla,  or  any  other  existing  cause, 
the  operation  of  which  might  be  such  as  lo  prevent  eonipetiAioM  at  the  sale,  it 
is  hid  daty,  where  he  can,  to  proceed  to  rciaove  su^ch  cause,  as  by  appiicatiua 
to  a  court  of  e<)nity  to  clear  away  the  cloud  from  the  title,  or  to  remove  any 
other  impediment  which  may  exist  to  a  fair  and  reasoaaUe  ssle  of  the  prop. 
erty.     **  That  a  trustee  is  considered  as  the  agent  of  both  parties  aad  Ixmnd 
to  act  impartially  between  thein,  that  it  is  his  duty  to  use  every  reasonable 
eflfort  to  sell  the  estate  to  the  best  advantage,  and  that  it  is  his  duty  to  apply 
to  a  court  of  equity  where  there  is  a  cloud  upon  the  title,  or  where  there  is 
doubt  or  uncertainty  as  to  tlte  amount  to  be  raised,  or  aa  to  prior  enoam* 
brances  on  the  trust  subject^  or  where  there  b  a  oonfliot  between  the  eradi* 
tor^  or  in  any  case  in  which  the  aid  of  a  oourt  of  equity  is  neoeesary  to  remove 
impedimeots  in  the  way  of  a  fair  execution  of  bis  trus^  are  propositioua 
which  none  will  deny,  and  which  have  been  repeatedly  affirmed  by  this  court: 
1  Loraax's  Digest,  %23;  Xoae  v.  Tidhall,  Qila.  130;  Oa^  v.  ffamsoek,  1  Rand. 
72;  MiUer  v.  Argyk's  &c*r.  5  Leigh,  460;    Ifitttes  v.  Oonkm,  11  Ldgh,  547| 
MUkr  V.  rreai^ion,  2  Rob.  (Va.)  1;  Bryanr.  Stump,  8  Qratt.241;  M  Am.  Dea 
139;  BoaeU  v.  Fishei^  11  Gratt.  492;  irUiU  v.  Afec/iawcs'  BuiUimg  Fund  Asa\ 
22  GraU.  233;  Sluirtz  v.  Johusou.  28  Gratt  657;  2  Minor  s  lustitutes,  286;  i 
Barb.  Ch.  Ft.  447.     And  it  is  equally  weU  settled  tkat  if  the  tnietee  faik  m 
any  snch  case  to  apply  to  a  court  of  equity,  the  party  iajtuned  by  his  default 
■Mydoso.    The  rule  is  well  stated  by  Judge  Borfa  m  SkuU§  ▼.  MtmtibrmgK  33 
Oxatt.  567,  as  follews:  *U  a  trustee  m  pad$^  with  power  to  make  eak  oi  Teal 
•estate  far  the  payment  of  debts,  attempts  to  make  suoli  ssie  while  thore  is  a 
cloud  resting  oo  the  title  to  the  property,  or  there  is  any  doubt  or 
iainty  sa  te  the  debts  laenred  or  tke  amonats  thareoC  or  a  dispate  er 
flict  among  the  oreditors  as  to  their  respective  claims,  a  oourt  of  equity,  oa,a 
bill  filed  by  the  debtor,  secured  creditor,  subsequent  enonmbraaoer,  or  other 
person  having  an  interest,  will  rwtrain  the  trustee  until  the«e  impedijsieuii 
to  a  fair  sale  hav^  by  its  aid,  been  reiaoved  as  far  aa  it  is  pFaottcoble  to  do 
ao'":  liuller'B  Admr  v.  Stane^  84  Va.  834;  10  Am.  St  Ba|L  8S0;  B^m  v. 
SiMmpi,  8  Oratt  241;  66  Am.  Deo.  14a 

Though  it  ia  the  duty  cl  the  trustee  not  to  aaorifioa  tke  property,  it  doee 
not  follow  that  a  sale  is  either  necessarily  void  or  voidable  Iwwanse  of  the  in- 
adequacy of  the  price  realised.  When  the  trustee  ia  under  no  iasmediate 
aeceasity  of  selling,  and  there  is  no  other  object  in  tke  sale  than  to  aBensiae  k's 
dMcretion  of  changing  the  form  of  the  invastraont  from  real  estaito  to  peewmal, 
the  fact  that  ke  sold  it  at  a  palpably  iuadeqaate  prioe  would,  no  doubt,  be 
very  persuasive  evidenee  of  fraud,  saoh  as  would  induce  a  oourt  of  equity  to 
the  sale  on  prompt  application  by  the  parties  iatereeted*    Bat  tbera 
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are  many  oaiet  in  wliioh  it  la  the  dnty  of  the  tnistee  to  make  sales  for  th« 
pnrpoM  of  disobarging  the  claims  of  oreditora  and  others  who  are  enti- 
tied  to  immediate  payment,  and  where  it  mAy  be  the  duty  of  the  trustee  to 
proceedt  either  at  onoe  or  mdth  reasonable  celerity,  although  the  times  and 
circnmetanoei  are  not  propitions  for  the  aale  of  the  subject-matter  of  the  trust 
In  such  cases,  mere  Inadequacy  of  price^  standing  alone,  is  not  a  sufficitnt 
ground  to  authorise  the  vacation  of  the  sale:  Carter  t.  AlMre,  48  Mo.  900; 
Ciark  T.  8L  LouIb,  A  Uon,  etc  X.  B.  0(K,  M  How.  Pr.  21.  The  rule  with  respect 
to  vscating  trustee's  sales  for  inadequacy  of  price  is  very  aimilar  to  that  which 
the  courts  apply  to  judicial  sales,  and  is  substantially  as  follows:  that  mere 
inadequacy  alone,  unless  so  gross  as  to  indicate  unfairness  on  the  part  of  the 
purchaser,  or  miaoonduot  or  fraud  on  the  part  of  the  trustee,  does  not  warrant 
the  vacating  of  the  sale;  but  where  there  is  a  serious  inadequacy  in  the  price 
realijGed,  the  oourt  will  seise  upon  any  incident  of  surprise,  undue  advantage, 
irregularity,  or  other  equitable  oirounistance  to  grant  relief:  War^ld  v. 
Ron,  38  Mel  85;  H^r^ey  v.  Hough^  38  Md.  130;  Meaik  v.  PorUr,  9  Ileiak. 
224. 

If  the  property  to  be  sold  consists  of  two  or  more  lots,  or  if  not  already 
divided  into  lots  it  can  be  so  divided,  then  the  trustee  must  exercise  his  dis- 
cretion to  sell  either  in  bulk  or  in  subdivisions,  as  may  best  promote  the  in- 
terests to  be  subserved  by  the  sale:  Qray  v.  Shaw,  14  Mo.  341;  Stall  v. 
MaccJaUerf  9  Ohio,  19.  Under  ordinary  circnmstaaces,  there  can  be  no  doubt 
that  such  interests  will  be  best  promoted  by  a  sale  in  parcels;  and  where  it 
appears  probable  that  they  have  been  sacrificed  by  a  sale  en  mcuae,  it  will  be 
vacated:  Che»ley  v.  Ohe$lty,  54  Mo.  347;  Ooode  v.  Comfort,  39  Ma  313;  but  a 
sale  of  property  in  gross  is  not  necessarily,  nor  even  presumptively,  invalid.  * 
"  While  it  is  true  that  sales  of  this  character  will  be  narrowly  watched,  and 
every  possible  safeguard  thrown  around  the  interest  of  him  who  has  been 
truly  csdled  *m  servant  to  the  lender,'  yet  the  mere  fact  that  the  property 
conveyed  by  deed  of  trust  is  sold  in  gross  is  not,  per  «e,  sufficient  to  avoid  the 
sale,  and  no  case  that  I  am  aware  of  has  gone  to  that  length.  There  must  be 
some  attendant  fraud,  unfair  dealing,  or  abuse  by  the  trustee  of  the  confi- 
dence reposed  in  him,  or  some  resulting  injury  from  a  sale  made  in  this  way, 
in  order  to  obtain  the  aid  of  a  court  of  equity  to  divest  a  title  thus  acquired  "t 
Banhetidor/ Y.  Vineem,  52  Mo.  441.  A  sale  en  maue  is  neither  void  nor  Toid- 
able  unless  its  operation  is  prejudicial  to  some  one.  "It  is  only  upon  tho 
ground  of  fraud,  or  that  some  one  may  have  been  prejndioed  by  a  sale  of  real 
estate  en  fnas$e,  that  the  sale  would  be  set  aside  in  equity  because  the  prop- 
erty was  not  sold  in  separate  parcels  ":  OiUespie  v.  Smith,  29  III  473;  81  Am. 
liec.  828. 

To  prevent  tiie  sacrifice  of  property,  a  trustee  may  fix  a  reserve  price,  and 
refuse  to  accept  any  bid  of  a  less  sum:  In  re  Peyton,  8  Jur.,  N.  S.,  453;  31 
U  J.  Oh.  440;  10  Week.  Rep.  515;  6  L.  T.,  N.  S.,  883;  30  Beav.  252.  If  a 
bid  has  been  made  under  a  misapprehension  of  the  terms  of  the  sale,  as  where 
the  bidder  supposed  his  bid  to  be  payable  in  currency,  and  the  trustee  waa 
not  willing  nor  under  any  duty  to  receive  anything  but  gold,  the  trustee 
may  permit  such  bid  to  be  withdrawn,  and  may  subsequently  proceed  to  sell 
to  another  bidder:  Waterman  v.  Spaulding,  51  III.  425.  Nor  is  the  tmatee, 
though  the  sale  is  at  public  auction,  bound  to  accept  every  bid  which  may 
be  offered.  He  has  the  discretion  to  refuse  any  bid  the  acceptance  of  which 
would  frustrate  the  purposes  of  the  aale:  Cray  v.  Veirt,  33  Md.  18. 

If  the  discretion  of  a  trustee  has  not  been  limited  by  the  instrument  creat- 
ing the  trust,  he  iM  not  bound  to  give  any  notice  of  his  intention  to  sell,  but 
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■aj  diapoM  ol  the  property  at  private  sale,  and  withomt  Botloe,  «•  thoagli 
be  were  aelUiig  hia  own  prirate  property;  Bmr  t.  MdBwM,  Baldw.  ]64| 
Mhm$e  ▼.  Coob^  6  Johns.  Ch.  441;  9  Am.  Deo.  818;  Huger  ▼.  Huger,  9  Rich. 
Bq.  217;  MaUox  t.  Merkari,  38  Qa.  581;  CWmc  ▼.  Beeder,  22  Mich.  322; 
provided  that»  in  adopting  the  means  of  sale,  he  acts  in  good  faith,  ediI  not 
in  a  manner  obrionsly  prejudicial  to  the  beneficiaries  of  the  trust.  If,  on 
the  other  hand,  the  instrament  creating  the  imst  hie  given  directions  oon- 
eeming  the  mode  of  sale,  they  mnst  be  substantially  pursued.  Any  direo* 
iaon  regarding  the  notioe  of  sale  is  material,  and  the  trustee  is  not  at  liberty  to 
disobey  it.  Uis  sale,  made  without  complying  with  it,  will,  in  most  juris- 
dictions, be  regarded  as  either  absolutely  void,  or  ss  liable  to  be  vacated 
uivtn  complaint  of  any  person  interested  in  the  execution  of  the  trust.  Con- 
ditions as  to  the  time  or  mode  pi  publication  must  be  followed,  and  in  some 
eourts,  at  leasts  no  excuse  will  be  received  for  not  obeerving  them:  i^eors  v. 
Licerotcrtf  17  Iowa,  297;  85  Am.  Dec  664.  If  a  trust  deed  exacts  thirty 
days'  notioe  of  a  sale,  and  the  sile  does  not  tske  place  at  the  time  specified  in 
the  notice,  it  has  been  held  that  if  it  is  adjourned  to  another  time,  thirty  days' 
Dot'oe  must  also  be  given  of  such  adjourned  sale:  Tk&rnUm  v.  Boffden^  31  111. 
SOO.  If  notioe  to  a  grantor  of  the  time  and  place  of  a  sale  is  stipulated  for 
in  the  trust  deed,  the  giving  of  such  notice  is  a  condition  precedent  to  the 
validity  of  the  exercise  of  the  power  of  sale:-  HeiuUrson  v.  Oallowajf,  8  Humph. 
692. 

Tlie  requirement  ol  twenty  days*  previous  notice  of  the  time  and  place  of 

nle  is  not  satisfied  by  a  single  publication  made  twenty  days  before  inch 

sale:   SUne  v.    Wiihim,  10  Mo.  75.     Publication  of  a  notice  of  sale  in  a 

weekly  newspaper  on  the  8th,  loth,  22d,  and  29th  of  April,  and  on  the  6th 

of  May,  the  sale  being  on  the  8th  of  May,  complies  with  the  directions  in  a 

trust  deed  that  the  trustees  may  sell  after  "  first  giving  thirty  days'  notiV« 

of  the  time,  place,  and  terms  of  the  sale,  and  of  the  property  to  be  sold,  by 

sdvcrtisement  in  some  newspaper  in  Burlington,  Iowa  territory,"  there  being 

BO  paper  publishf$d  iu  Burlington  of  tenor  than  once  a  week:  Lfjler  v.  Ami- 

Uroiig,  4  Iowa,  482;  68  Am.  Dec.  672.     In  this  case,  it  will  be  observed  that 

there  were  less  than  thirty  days  between  the  first  and  the-  last  publioation, 

though  there  were  more  than  thirty  days  between  the  first  publication  and 

the  time  of  sale.     In  a  similar  case  it  was  held  that  publication  in  a  weekly 

newspaper  was  sufficient,  though  there  was  a  daily  edition  of  the  same  paper, 

in  which  no  publication  was  made:  Campbell  v.   Tagge,  30  Iowa,  307;  and 

the  rule  seems  to  be  a^ell  settled  that  publication  in  a  weekly  newspaper  is 

always  sufficient^  unless  the  trust  deed  has  expressly  required  a  publicatimi 

at  more  frequent  intervals:  Johnaon  v.  Dorteg,  7  Gill,  269.    Notices  of  sale 

are  not  required  to  be  published  on  Sunday.     Tlierefore,  if  notice  is  directed 

to  be  given  ten  days  before  the  sale,  the  publication  may  be  sufficient,  though 

owing  to  an  intervening  Sunday  it  was  published  only  nine  times:  Guzman 

V.  SUmf,  69  Dl.  516.     When  a  notice  of  sale  is  required  to  be  posted,  it  is  no 

objection  to  the  posting  that  it  was  in  a  place  where  the  notioe  could  not  be 

seen  on  Sundays.     The  law  does  not  cou template  that  notices  of  sale  shall 

ba  exposed  on  those  days:  Oraham  v.  FiUs^  53  Miss.  307.     IF  thirty  days' 

notice  of  the  time  and  place  of  jale  is  di.  ectcd  to  be  given  by  posting,  and 

the  original  posting  is  oorrectiy  made,  the  .lirection  is  fnlly  satisfied,  though 

H  sppears  that  the  notioe,  owing  to  no  fault  of  the  trustee  or  purchaser,  did 

■ot  remain  up  for  the  full  time:  Orahcan  v.  Fiti8,  53  Miss.  307. 

If  a  trust  deed,  while  it  directs  notice  of  sale  to  be  given,  is  silent  with 
respect  to  the  newspaper  in  which  it  is  to  be  published,  the  trustee  has 
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talinltad  ditarati«B  fa  ftlM  Mleoti«i  ot  noh  m?«V  «xoept  tiiAt  he  maft  nnl 
jraald  to  the  kiiwcn  of  frMbi,  Mr  of  w^cAhir  impmper  motire;  £li80rMM 
T.  Aso«;  11  Iow%  MflL 

Bvery  nofeiee  «f  «de  "  skoald  oostam  mob  6tcti  n  an  raiioniibly  fco  aj^ 
priae  tlia  p«bUo  of  the  pUoe^  time,  and  tersu  of  the  nld,  end  of  the  prop- 
ertj  to  be  eold.  Bat  mepe  mnimiaoM  or  iwaoniirerMM  in  theae  raspecte,  not 
eekwkftad  *•  mseleaa  Mid  wmk  (i«j«diee,  will  not  be  regarded  ":  PDwara  v. 
Xmeekkof,  Al  Me.  425;  97  Am.  Bee.  281;  Ckmla^  w.  ChnJe^.  49  Mo.  640; 
Stephamm  t.  Jamiary,  49  Ma  465;  B«my  v.  Bmtkr^  221  Mo.  3X3;  64  Ajil 
Dec.  234.  Thoogk  a  niaUiUi  preeu-iLe*  the  foria  of  a  Jiotici^  failure  to  u^e 
tbe  preeiee  laagiKige  of  eueh  etatute  wiU  not  invalidate  a  notice:  Boston 
8<tfB  Defotk  amd  TruM  Oo.  w,  Mi^^.  148  Mass.  lOa  Misrceitala  in  a  notice 
«f  acta  OB  whieb  tbe  f^over  af  aile  doee  not  depend,  and  wbioh  are  not  re- 
qnired  to  be  xeoited,  are  inuaaterial:  Iriak  ▼.  Aniioch  OoUegeg  U^  ilL  474; 
9  Am.  Si,  AepL  IS38.  It  ie  nut  aeoea»arj  to  fullow  any  preaeribed  or  Htereo- 
typed  farm  kt  gttiig  «  iiotiee  of  eale:  JVnmuui  y.  Jackwu,  12  Wheat.  573. 
There  ia  bo  nanoan  why  tlie  aiat^iut  of  tbe  debt  slionld  be  stated,  \rben 
the  el)}ea4  of  the  eale  ia  to  raiae  moneys  to  disohan^e  it:  Wimoall  v,  Jtosg^  4 
PorU  321.  A  aotioe  etatiaff  that  a  sale  will  be  held  at  the  oonrt- house  door 
of  a  tlesiguated  town*  but  not  uaiuiug  the  county,  nor  stating  that  the  side 
will  be  at  public  auction,  is  fOLffioieut,  where  the  notice  aUo  states  the  tiuie 
of  sale  and  describes  the  proper ^«y  to  bo  sold:  Povoen  v.  Kuecllioff,  41  Mo. 
425;  97  Am.  Dea  281.  A  notice  which  does  not  state  by  nor  to  whom  a  deed 
•I  tnut  was  executed,  nor  doMribe  the  lead  with  aoffioient  particnlarity  to  en* 
able  one  not  familiar  with  it  to  know  what  land  was  to  be  sold,  is  insuihcieu^ 
and  aaale  made  thereoader  will  be  racated:  B§edMU  ?•  Pete/*,  33  Md.  120. 

Maniiaatly  the  obgeota  to  be  accomplished  by  a  notice  of  sale  are  to  ad\-isa 
the  publae  of  what  ia  to  be  sold,  and  the  time  when,  the  place  where,  and 
the  tarme  upon  which  it  may  be  bought;  and  the  eaaentials  of  a  notioe  of  aale 
mader  a  tnet  deed  are  therefore  a  statement  of  the  time^  plaoe^  and  terms  of 
aale,  aad  eneh  a  deaeription,  of  the  property  to  be  aold  as,  if  read  by  persons 
iiin***^  with  the  aeigbborhood,  will  advise  them  of  what  is  to  be  Mold, 
aad  upon  what  tarana  it  oaa  be  bonght,  and  induce  them  to  attend  the  aale 
ae  preapeetiT<e  bidden^  ahoubl  they  feel  an  inclination  to  invest  in  the  prop- 
erty to  be  eokL  It  is  generally  advisable  to  state  the  authority  under  whioh 
the  aale  is  to  be  mads^  that  intending  purehasers  majr  know  whose  property 
ia  to  be  sold,  and  by  what  right  the  trustees  claim  to  act,  so  tliat  such  pur- 
ehasers aMy  ba'vw  «ppertuaity  to  investigate  the  title  and  authority  of  the 
tmstee,  and  deteimiae  for  themselves  whether  the  sale  is  one  at  which  they 
ean  safely  porcbaee.  if  the  terma  of  the  aale  are  different  from  thoee  im- 
plied by  law,  or  from  thoae  which  are  uaual  in  like  aales  in  the  neighborhood, 
aa  where  they  are  especially  advantageous  or  especially  onerous  to  pur- 
ehaeen,  they  ebenld  be  etated  also;  but  we  doubt  whether,  oader  ordinary 
eirenmstaaee^  it  is  indispenBable  in  a  notice  of  aale  to  eet  forth  anything 
esoept  the  tiaie  aad  place  of  aale  and  a  oorreot  description  of  the  property 
to  be  sold. 

if  a  tnutee  is  left  entirely  to  hie  discretion  regarding  a  sale,  he  may  sell 
for  cash  or  upon  oredit,  as  to  his  owa  judgment  may  eeera  best:  Rogen  v.  Dt 
Fmt^  7  Paige»  278;  Hofmrm  v.  MackaU,  0  Ohioi,  124;  at  Am.  Deo.  637;  bat 
if  tbe  inatmmeat  desoribiug  his  duties  aad  powers  gives  explicit  directions 
upon  this  subject,  be  most  not  disregard  them,  and  if  he  aells  upon  credi^ 
when  be  ie  commanded  to  sell  for  cash,  the  sale  may  be  set  aside:  Caatetl  ▼• 
JKot^  33  lU.  244;  85  Am.  Dec.  270. 


Oct  1889.]  Trutt  v.  Hsbboto. 


The  inwtM  Uaudl  Mia  tiiOM  vfco  «•  aotiag  la  lite  intewlt  «•  lfa»  «(gr 
pmoM  wh*  are  ineompateni  to  yrohMe  pcaptrt]r  ata  trastM's  «■!••  A 
bsatftaiajry  under  the  triMfe  mej  be  a  parofaaMr  at  tha  eala  of  the  tmet  prof- 
erty  ai  freely  as  if  he  wera  a  atraager  to  the  tmafe,  and  ia  aader  ae  oblifa- 
tiaa  to  hold  Ihe  property  ao  porchased  for  the  beaefit  of  hia  f cUow-beaelLoiarie8» 
if  aay  there  bet  Walhtr  t.  Srmtgimi,  Id  Soiedie  4  M.  723.  If  a  power  ef 
aale  ia  te  be  eaareiaed  ealy  with  the  aasent  of  the  tenaat  foe  111%  thia  doia 
Bot  diaqoalify  him  from  beooming  a  purchaierat  a  nle  made  by  the  tmsteet 
Dictmum  ▼.  TaibU,  19  Week.  R^.  138;  Com.  L.  Cb.  32;  84  L.  T.  49. 

The  deciaieoa  eoaoeming  the  pafchaee  of  triaab  property  by  or  ia  the  inter- 
eat  of  the  traetee,  whoee  duty  it  waa  to  aell  it»  are  very  aameroiia»  aad  aet 
■Itagetfaer  free  from  eoaiUet.  The  ^aat  majority  of  tbem«  however^  anatete 
the  leUewing  proporitioiia:  1«  That  a  piunehaae  by  a  tniatee,  or  ia  hia  later 
m%  ia  not  neceemnly  or  abaolately  Toids  SUpketu  w.  BeaU,  S2  W&IL  3S9; 
Umom  SiaCe  Property  ▼.  TiiUm,  69  Ma  2U;  Vwaatif  ▼.  Orokam^  17  Oa  99; 
third pexaoaaeaanet qoeetion iU  McNish t.  Pop«^8 Eich.  E<}.  112|  aer  hat  the 
tniatee  a  right  to  treat  it  as  void}  it  ia  biading  apoa  bim  until  the  eutm  ^m 
irmi  ehoQsea  to  aToidits  MeObtn  t.  MUUr,  1  BaiL  Ch.  107}  21  Am.  Deo.  522; 
%.  That  a  troatee  haa  ao  right  to  porohase  trast  property  either  directly  er  hf 
tiha  ageaey  of  a  third  person  aotiag  athiaiastigatien  and  in^ndiag  to  hold  the 
pwrehaae  ler  hia  benefit:  Mieb^ud  t.  Qirwi,  i  How.  603;  CwmpUU  w.  Joh»aUfH, 
I  Saad.  Ch.  liS;  fioyd  t.  Hawkku,  2  Ired.  ILs^  30i;  Maihdwt  y,  Dro^tmd,  3 
Dsaaea  Ch.  26;  ThorTf  r.  MtCyUMm^  6  HI.  Oli;  DmUy.  Simptom,  6  Har.  4  JT. 
147;  9  Am.  Deo.  500;  ^aftoiara4  ▼•  JSeens,  4  Port  283;  SO  Am.  Dea  62ft; 
Meamw.  Bmikr,2aQtm.  954$  Bsmkkr.  BtUUr/M,  31  N.  H.  70;  64  Am.  Deo. 
316»  Dmw.  WriffiU,  31  N.  B.  175;  11  Am.  D««e.  646;  8hM99k.  ▼.  ShMt^  13 
Jehas.  220;  Olert  t.  ^aiams^  1»  N.  J.  L.  73»  Bomk  </  Orlum  t.  Tcrrtpt  7 
UUll,  260;  aad  3.  That  aanfai  qu^  irmt  may  within  a  reasoaaUe  tiaaa altar 
diaeereriag  that  tmat  property  was  sold  to  a  troatee,  or  to  some  oae  aetiag 
tt  hte  iateresti  or  ia  the  intereat  of  hia  wif %  or  to  a  oorporation  or  assooiatioa 
ia  whieh  he  ia  largely  interested,  eleot  either  to  treat  the  sale  se  void  aad 
the  pr^^erty  aa  atill  aobjeot  to  the  trust,  or  to  have  an  aeoouatiog  and  pay* 
BMat  ef  the  profito  realised  by  the  troatee  aad  hia  agents:  BatteU  v.  iffAse- 
maher,  46  K.  J.  Bq.  538;  pott,  p.  435;  Jiobbiti»  v,  Builer,  24  111.  387»  ^im< 
▼.  Baaa^  2  Der.  Et^  292;  24  Am.  Deo.  274r  JemOson  t«  Hapgood,  7  Fiek. 
U  19  Am.  Deo.  25d;  Horr^  BiUate,  I  Grant  Caa.  272;  Boaenberger**  AppemL,  26 
Pa.  St.  67;  SmUk  v.  Frott,  70  N.  Y.  65;  McNeU  v.  Ootu,  41  Ark.  254.  Only 
when  a  sale  is  auule  under  the  aathori^  ol  the  court,  or  with  the  eoacar>- 
rmoe  of  a  eeatef  fuo  tnui,  and  the  pnrohase  by  or  te  the  interest  of  the 
trustee  is  known  to  the  ooart  eonfirning  er  the  beaefteiary  approving  the 
or  when  the  truatee  ia  one  of  the  persons  for  whose  debt  the  trust  dsed 
given*  will  such  purchsee  be  permitted  to  stand  as  against  an  objecting 
beneficiary s  Kamedy  v.  Dsiui,  58  Cal.  339;  FauetU  v.  FauaiU,  1  Bush,  511; 
89  Am.  Dec  639;  Ownaimiamd  tUu  Co.  v,  Sherman,  20  Md.  117;  iimes  ▼.  PoH 
Htmm  ete.  Oh.,  11  Idioh.  139;  83  Am.  Dec  731;  BoberU  v.  BobtrU^  65  K.  U 
27.  It  haa  also  been  held  that  a  trustee  cannot  aa  an  agent  of  a  third  person 
purchase  the  trust  property,  for  the  obvious  reason  that  if  be  did  so  he  weald 
undertake  to  discharge  confticting  daties,  aad  probabVy  sacrifies  the  inter- 
eete  of  one  or  the  other  of  his  principals:  HawUjf  v.  Cramer^  4  Cow.  717; 
Ooutd  V.  Oould,  36  Barb.  270.  Where  there  are  two  or  more  trustees,  saoh  ia 
SB  much  prohibited  from  purchaaing  the  trust  property  as  if  he  wese  sols 
trasteo}  Bioifgoid  v.  Binggold^  1  Uar.  &  G.  11;  27  Am.  Deo.  250. 

If  a  oestai  gas  triut^  with  full  knoiriedge  of  a  purchase  by  or  ia  the  ij 
Ah.  &t.  Kxp..  Vol.  XIX  — 19 
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•■I  of  hit  tnutee,  sad  of  hU  right  to  dimfBrm  It^  oleoti  to  rstify  waeh  pnrcbiM^ 
ki  It  Irrerooably  oonolnded  by  snob  ntificatioii,  and  the  laloif  thoroaftor  not 
■■bjoot  to  •Qooenfnl  MMoit  at  Uw  or  in  equity:  Boerum  t.  Sehenek,  41 N.  Y. 
182;  Fan  Dyk^  t.  Jokm^  1  Del  Ch.  08;  12  Am.  Dea  76. 

If  when  a  tnutee  made  a  sale  he  had  no  interest  therein,  and  no  intention 
of  becoming  the  owner  of  the  property  in  his  own  right,  his  trast  relation  to 
it  eessee,  and  he  may  subseqaently  deal  with  it  as  discharged  from  the  tmsti 
and  may  therefore  parchase  it  from  its  owner  without  inonrring  any  obliga- 
tion to  hold  it  snbjeot  to  the  original  tmstx  Oreveiing  T.  FrkU,  84  K.  J.  Bq. 
134;  BammeHerg  t.  MUcheO,  29  Ohio  St.  22.  If,  on  the  other  hand,  the 
original  sale  was  in  the  interest  of  the  tmstee,  and  he,  after  selling  the  prop- 
erty to  innocent  purchasers,  who  might  have  held  it  discharged  from  the 
tmsfc,  acquires  their  title,  he  may  be  compelled  to  hold  it  for  the  benefit 
ef  the  beneficiaries  of  the  trust:  Church  t.  Ohtrch,  26  P^  St.  278. 

While  the  authorities  often  states  in  general  terms,  that  a  sale  to  the 
trustee  by  whom  the  power  of  sale  was  exercised  is  not  void,  but  roidable 
only,  they  must  be  understood  as  referring  only  to  sales  in  which  he  was  the 
real,  though  not  the  nominal,  purchaser.  If  a  sale  or  conveyance  appears  on 
its  face  to  be  made  by  a  trustee  to  himself,  it  mnst^  we  apprehend,  be 
treated  as  al>soliitely  void,  for  want  of  proper  contracting  parties.  **The 
deed  would  be  simply  void,  and  would  pass  nothing  or  make  no  change  in  the 
sitnation  and  relations  of  the  parties,  on  the  ground  that  no  man  oan  con- 
tract with  himself,  or  make  a  deed  to  himself,  or  from  himself  in  one  oapa« 
mty  to  himself  in  another's  Perry  on  Trnsts,  sea  602  w. 

When  aa  executor  or  other  trustee  purchases  the  trust  property,  or  causes  a 
purchase  thereof  to  be  made  in  his  interest^  and  the  ceaiui  gut  biut  elects  to  dis- 
affirm the  sale  within  a  reasonable  period  after  receiving  notice  of  the  trustee's 
Interest  therein,  he  need  not  make  any  proof  of  fraud  or  nnfaimcM  on  the 
part  of  the  trustee,  or  even  that  the  sale,  if  it  were  permitted  to  stand,  would 
bo  nnjnst  to  the  oomplainantb  A  tmstee  cannot  sustain  a  sale  and  hold  the 
property  free  of  the  trust  otherwise  than  by  proving  that  the  sale  was  made 
by  the  previous  assent  or  the  subsequent  ratification  of  the  cesfnl  qm  %nui^ 
given  with  a  full  knowledge  of  his  rights  and  of  the  droumstanoes  of  the  sale, 
and  of  the  trustee's  interest  therein.  If  the  latter  did  not  so  assent  to  or 
ratify  the  sale^  and  he  wishes  it  to  be  set  aside^  no  inquiry  will  be  made  re- 
specting its  fairness  or  its  unfairness.  He  has  an  absolute  right  to  have  the 
trustee  discharge  the  duties  of  the  trust  impartially  and  without  ever  placing 
himself  in  a  position  where  his  interests  and  those  of  his  beneflciaiy  may  oome 
In  conflict:  Note  to  Vim  DyU  v.  JokuM^  12  Am.  Dec  86;  8eoU  v.  JVee/ond,  7 
Smedee  ft  M.  400;  46  Am.  Dec  810;  Mlidimid  v.  Qind,  4  How.  608. 

The  sale  must  be  made  by  the  trustee^  he  havings  as  we  have  seen,  no  power 
to  delegate  his  trusty  but  ths  trustee  who  makes  the  sale  is  not  necessarily  the 
one  originally  designated  by  the  creator  of  the  trust.  A  new  tmstee  may 
have  been  appointed  by  some  court  of  eompetent  Jurisdiction,  in  which  case 
he  may  exercise  the  same  power  of  sale  poesessed  by  the  former  trustee, 
though  the  order  making  the  appointment  is  silent  npon  that  sul^ect:  Lakeg 
V.  KortrigkL,  66  N.  T.  Super.  Ok  627.  One  or  mors  of  the  wiginal  truateeo 
may  have  disclaimed,  died,  or  resigned,  in  which  event  the  survivor  becomes 
the  sole  trustee^  and  eompetent  to  aot  as  if  no  other  tmstee  had  ever  been 
Joined  with  him. 

If  the  trust  estate  was  limited  to  tiie  tmstee  and  his  heira,  it  will  ea 
bis  death  vest  in  snoh  heir%  bat  cannot  vest  in  his  devisees  or  other 
assigns:  Perry  on  Trasts,  sec  494.    If  it  was  limited  to  the  tnutee^  hia 
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kmn  or  anigii%  It  may  be  devised,  and  the  devisees  may  ezeeata  the  trusts 
Battw.  Mag,  9  Kay*  J.  085;  8  Jar.,  N.  &,  907;  26  L.  J.  Oh.  791;  6  Week. 
Bap.  869;  Osftome  ▼.  RoxfUU,  L.  R.  18  Ch.  Div.  774;  49  L.  J.  Ch  810;  43 
U  T.  660;  28  Week.  Rap.  365.  Where  the  trast  is  a  matter  of  personal  eon* 
6denoe.  while  the  estate  may,  on  the  death  of  the  tmstee,  reet  in  his  heirs 
or  doTisees,  and  be  by  them  held  snbjeot  to  the  tnist»  yet  they  are  not  r^ 
garded  as  competent  to  ezeonte  it:  Rcbmm  t.  FUgfd,  4  De  Gex,  J.  k  8.  608; 
84  L.  J.  Ch.  226;  11  L.  T.,  N.  &,  725;  Perry  on  Tmsts,  see.  496.  Resort  to 
a  oonrt  of  equity,  therefore^  in  sneh  eases,  becomes  neoessary  to  obtain  the 
appointment  of  proper  tmstees  to  carry  out  the  tmat. 

Though  a  tmstee  has  given  notice  that  he  will  sell  the  tmst  property  at  a 
designated  time  and  place,  he  may  reach  the  condnsion  that  a  sale  at  such 
time  or  place  is  not  for  the  beet  interests  of  the  persons  to  be  affected  by  the 
sale,  or  that  from  some  other  cause  the  sale  ought  not  to  take  place  as  ad- 
vertised. "The  power  of  a  trustee  to  sell  at  public  auction,  after  a  certatu 
publication  of  the  notice  of  the  time  and  place  of  ssle,  inclndee  the  power 
regularly  to  adjourn  the  sale  to  a  different  time  and  place,  when,  in  his  dis- 
cretion, fairly  exercised,  it  shall  seem  to  him  necessary  to  do  so  in  order  to 
obtain  a  fair  auction  price  for  the  property  "t  RkharcU  v.  Hoimei,  18  How. 
143;  Jadtkom  v.  Olark,  7  Johns.  225;  SayUi  v.  Smiih,  12  Wend.  57;  note  to 
RwueU  v«.  RiehardM,  26  Am.  Dec  537.  It  is  the  duty  of  a  tmstee  to  exercise 
the  power  which  he  has  to  adjourn  sales  whenever,  from  the  small  attendance 
of  bidders  or  from  other  dreumstances,  it  seems  apparent  that  a  sale  of  the 
property  is  likely  to  result  in  its  realising  a  much  less  sum  than  if  the  sals 
were  adjourned  to  another  time  or  placet  Judge  v.  Booge,  47  Ma  544. 

WhUe  the  right  and  the  duty  of  a  trustee  to  adjourn  a  sale  in  certain  con- 
tingencies are  well  established,  it  is  impcesible  to  state  with  confidence  what 
notice,  if  any,  he  must  give  of  such  adjournment.  Undoubtedly  he  must  not 
postpone  a  sale  in  such  a  way  that  the  persons  intereeted  do  not  know  that  it 
has  been  adjonmedy  nor  at  what  time  or  place  they  must  attend  to  proteot 
tMr  interests:  Dama  ▼.  Farrmgiom,  4  Minn.  483b  Perhape  the  better  opinion 
is.  that  when  a  sale  is  adjoume<l,  notice  of  the  time  and  place  to  which  it  is 
adjourned  must  be  given  in  the  same  manner  and  for  the  same  length  of  time 
aa  if  the  ssle  were  advertised  for  the  first  time.  The  result  of  this  is,  that  if 
any  adjournment  is  ordered,  it  must  be  for  a  time  sufficient  to  allow  notice  to 
be  given  for  the  length  of  time  stipulated  in  the  trust  deed  or  other  instru- 
ment regulating  tiie  time  and  manner  ia  which  the  tmstee  must  give  notice 
before  he  proceeds  to  sell  any  part  of  the  trust  estate:  Chrifin  ▼.  Marine  Ce.* 
02  m.  180;  Tkoniom  ▼.  Bcyden,  81  HL  200;  Monigtmerp  r,  Barrow,  19  Uk 
Ann.  169;  Mmbe  r.  Mike,  12  Smedes  k  M.  147;  Paiim  ▼.  Siewari,  26  Ind. 
885l 

If  the  bidder  to  whom  the  trustee  sells  property  at  public  anction  does  not 
comply  with  his  bid,  it  may  be  again  oflbred  for  sale,  but  under  ordinary  eir- 
eamstanoes,  tiie  second  saie  must  be  preceded  by  notice  given  in  the  same 
manner  and  for  the  same  time  as  required  for  the  first:  Beumard  v.  Duneam, 
88  Mo.  170;  90  Am.  Deo.  425;  Jw^  v.  Booge,  47  Mo.  544;  Oivan  v.  Doe,  6 
Blackf.  260;  WUUanu  v.  Barlow,  49  Oa.  530.  Certainly  this  must  be  so 
where  the  persons  in  attendanoe  at  the  sale,  or  any  considerable  portion  of 
them,  have  dispersed.  For  in  such  a  ease  the  benefit  of  the  original  notice  is 
lost,  and  any  sale  of  the  property  will  almoet  surely  be  for  a  price  dispropor* 
tionate  to  its  value. 

Bvery  eonveyance  by  a  tmstee  must  pcosess  the  requisites  of  a  conveyance 
by  a  grantor  conveying  in  his  own  right.    Therefore^  it  must  name  or  de- 
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tmikf  tiM  gnmlee^  wmA  if  it  m«rttly  purporto  to  relinqiiiih  tho  laUrMt  ^f  Hi* 
tmtee  withoat  itating  to  whom,  it  is  inoperatt¥«:  Dkk  t.  Pikf^ord^  1  D^w* 
4  R  £q.  4d0.  While  it  ii  desirable  that  a  conreyanoe  exeeuted  by  a  tmateo 
IB  the  ezereise  ol  a  power  of  dispoeitioa  vested  in  him  shomld  cootain  re- 
eitals  from  whkh  it  ia  appareat  that  he  ezeoated  it  ia  his  ci^pacity  of  traatos^ 
aad  for  the  parpoee  of  ezereiaiiig  the  power  vested  ia  him  as  such,  and  ^at 
the  circa mstaneoB  ander  which  he  ia  entitled  to  ezeoate  the  power  in  iaet 
ozitt^  still  it  eaanot  be  said  that  any  of  these  recitals  are  absolutely  necessary. 
It  is  safficient  for  him  to  deeeribe  himself  or  affix  his  signature  as  trustees 
Potier  V.  Sdiofitld,  55  Ma  303.  He  need  aot  zeoite  the  trusts  aader  which  be 
holds  the  property,  nor  stato  that  his  coaveyaoce  is  for  the  purpose  of  execut- 
ing those  trusts:  BrmUtreei  t.  Olarhe^  12  Wend.  602;  nor  need  he  affirm  the 
existence  of  debts  or  of  any  other  cause  making  his  sale  or  conTeyance  usees 
sary  or  proper:  PImx  T.  Beri,  31  L.  T.,  N.  a,  645;  23  Week.  Rep.  22&  If  the 
oaly  estate' or  interest  which  the  trustee  has  in  the  property  is  one  which  he 
holds  ill  tmat,  and  he  makes  a  eonveyaaeo  which  describes  and  purports  to 
oouvuy  property  which  is  subject  to  the  trusty  and  the  conveyauce  must 
either  operate  to  eonrey  the  trust  estate  or  not  operate  at  all,  theu  it  will  be 
construed  as  being  executed  in  the  exercise  ol  the  power  vested  in  him  as  trua- 
tse,  and  will  convey  the  trust  property  therein  described,  though  it  does  not  ru- 
ler to  the  capacity  in  which  he  holds  such  property,  uor  to  his  inteutiou  to 
•xecnto  the  power  of  sale  vested  in  him  ae  such  trustee:  Qiadrai  v.  Jfosf* 
HWiery  Qat  LigkL  Os.,  82  Ala.  696;  60  Am.  Repw  769;  Bitkap  v.  RemplB.  11  Ohio 
St.  277;  HaU  v.  PrAU,  68  Me.  100;  Board  v.  ifott^Acr.  60  Miss.  820;  Swiik  v. 
South,  91  Ind.  221;  CampbeU  v.  /o&nsoii,  66  Mo.  439;  Punk  v.  MgjfkaUm,  92  IlL 
416;  Orr  v.  O'^isa,  56  Tex.  14a  '*  The  donee  of  a  power  may  execute  it  with. 
■oat  expressly  referring  to  it^  or  teking  any  notice  of  it»  provided  that  it  is  a^ 
pareut  from  tiie  whole  instrument  that  it  was  intended  aa  an  execution  of  the 
power.  The  executiou  of  the  power,  however,  must  show  that  it  was  intended 
to  be  anoh  exeoution;  for  if  it  is  uncertain  whether  the  act  was  intonded  to  be 
4M  ezeeutioB  of  the  power,  it  will  not  be  construed  as  au  exeoution.  The  intoB- 
«ion  to  exeonto  a  power  will  sufficisntly  appear,  —  L  When  there  ia  some 
reference  to  the  power  in  tiM  instrument  of  exeontiou;  2.  Where  there  is  a 
referenee  to  the  property  which  is  the  snhjeet-matter  eo  which  execution  ol 
the  power  is  to  operate;  and  8.  Where  the  instrument  of  executioa  would  have 
■o  operation,  but  would  be  utterly  insenaihle  and  absurd,  if  it  was  not  the 
execution  of  a  power.  Thus  if  a  donee  of  a  power  to  sell  land  have  alao  an 
interest  in  his  own  right  in  the  same  land,  his  deed  of  the  land,  making  no  ref* 
erenoe  to  the  power,  will  convey  only  his  own  interest;  for  there  is  a  subject- 
matter  for  the  deed  to  operate  upon,  excluding  the  power,  and  therefore  as 
it  does  not  conclusively  appear  that  the  deed  was  intended  to  be  an  ezecu- 
tten  ol  the  power  ae  well  as  a  oonveyance  of  the  grautor'a  interest  in  the 
land,  it  will  be  held  not  to  be  an  execution  of  the  power;  but  if  the  grantor 
has  no  interest  in  the  land,  hia  deed  will  be  insensible^  and  a  mere  absurdity, 
if  not  intended  as  an  execution  of  the  power;  therefore  it  will  be  held  to  be 
an  execution  of  the  power  if  it  refers  to  the  subject-matter  of  the  power,  or 
describes  the  land  over  which  hia  power  extends.  It  will  he  seen  that  this 
last  conclusion  is  a  presumption  of  law;  this  presumption  may  be  more  or  less 
strong,  aeoordtug  to  all  the  circumstances  of  the  ease  and  the  condition  of 
the  property.  If  all  the  words  of  a  deed  or  will  can  have  an  effect  given 
to  them,  and  an  operation  upon  property  or  rights,  without  being  taken  as 
^o  execution  of  a  power,  they  will  not  he  an  execution  of  such  power.  If  a 
■an  hae  several  powers,  and  refers  to  some,  and  not  to  others,  the  executioa 
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wSI  unhide  those  iMfl  referred  to":  Perry  od  niiila»  tee.  Ill  •;  Terrf  ▼• 
IMtdhan,  79  0%,  278;  11  Am.  81  Rep.  420. 

While  a  oonTeyanoe  by  a  tmetee  may  operate  ■■  a  valid  ezeeniioa  of  a 
power  of  nle  Tested  in  him,  thongfa  it  eontaine  no  reoitd%  and  dees  not  di»- 
doee  the  eepaoity  in  wfaioh  he  oonTeys,  yet  a  carefnl  conToyaneer,  in  dranght- 
ing  a  oonTeyance  for  a  trustee,  will  not  only  show  the  oapaeity  in  wbieh  he 
exeentes  it»  hat  will  also  recite  the  existing  facts  which  make  its  exeontien 
proper.  These  reeitah  have  a  valne  beyond  removing  any  doubt  whieh 
might  other  wiee  exist  in  reference  to  the  object  fti  the  deed  and  the  capacity 
in  which  its  grantor  is  acting.  They  are,  in  many  jurisdictions,  at  least 
prima  facie  evidence  of  the  truth  of  the  statements  therein  made,  and  there* 
fore  may  be  of  great  assistance  to  the  grantee  and  his  succeesors  in  interest 
in  subsequent  legal  controversies  assailing  his  or  their  title  on  the  ground 
that  the  circumstances  did  not  exist  in  which  the  trustee  was  authorised  to 
make  the  conveyance  in  question:  Savings  and  L&an  Sodetjf  v.  Deering,  6S 
Cal.  281;  BftU  v.  Blair,  83  Iowa,  31& 

The  effect  of  sales  irregularly,  improvidently,  or  fraudulently  made  by 
trustees  has  been  incidentally  considered  in  what  we  have  already  written, 
and  therefore  but  little  sdditional  space  will  here  be  given  to  this  topic.  We 
showed,  in  the  first  part  of  this  note,  that,  in  abeence  of  statutes  modifying 
or  abrogating  the  common  law  upon  this  subject^  conveyances  by  trustees, 
whether  authorized  or  not,  operate  upon  the  legal  title  and  vest  it  in  their 
grantees.  Where  this  rule  still  prevails,  one  who  wishes  to  avoid  the  offset 
of  a  trustee's  conveyance  must  necessarily  resort  to  a  suit  in  equity  to  have 
sndi  conveyance  vacated  and  the  property  declared  to  be  still  subject  to  the 
trust.  It  is  part  of  the  peculiar  jurisdiction  of  courts  of  equity  to  superin- 
tend the  execution  of  trusts^  end  to  prevent  the  vi<^tion  by  tiie  trustee  of 
the  confidence  reposed  in  him.  A  trustee's  sale  may  be  vacated  in  equity, 
either  because  of  some  circumstance  or  element  of  fraud,  improvidenoe,  or 
unfairness  in  it^  whereby  the  interests  of  the  eeshd  qne  truH  have  been  sacri« 
ficed,  or  because  of  the  failure  of  the  trustee  to  comply  with  the  directions 
of  the  trust  deed,  as  where  he  has  sold  when  not  authorised  to  do  so^  or 
sithcfugh  anthorifled  to  sell,  has  not^  in  bringing  about  the  sale,  obeerved  the 
directions  of  tin  trust  deed  regarding  the  time,  place,  or  mode  of  sale. 

Bvery  device  which  a  trustee  may  adopt  to  bring  about  a  ssle  in  the  inters 
est  of  himself,  or  in  any  way  to  stifle  competition,  or  to  prevent  the  realisa- 
tion of  the  full  value  of  the  property,  is  fraudulent,  and  therefore  demands 
a  decree  setting  aside  the  sale:  Sattmarth  v.  Beene,  4  Port.  283;  30  Am. 
Dec.  625;  TtwU  v.  Amhg,  123  HI.  410;  Canefl  v.  Boss,  88  HI.  244;  85  Am. 
Deo.  270;  HauH&ns  v.  Fowmeg,  120  111.  493.  Mere  inadeqnacy  of  price,  as 
we  have  seen,  is  not  a  sufficient  reason  for  vacating  a  sale,  unless  it  is  so 
gross  Bs  to  shock  the  conscience  or  create  a  presumption  of  fraud:  Clark  v. 
Trtut  Co.,  100  U.  8.  149;  BasneU  v.  Higgins,  2  W.  Va.  485;  Booter  v.  Ander- 
sen, 36  HL  06;  or  of  want  of  reasonable  judgment  and  discretion  on  the 
pert  of  tiie  trustee:  Hintu  v.  SUngal,  1  Md.  Ch.  283;  Johnson  v.  Dorsep,  7 
Qill,  269;  Oibbs  v.  Cwamiffiam,  1  Md.  Ch.  44;  but  any  circumstance  of 
fraud  or  irregularity  will  be  accepted  by  the  court  ss  sufficient  ground  for 
setting  sside  a  sale  for  a  dearly  insdequate  price:  Singleton  v.  SeoU,  11 
Iowa,  589;  FrauMn  v.  Osgood,  14  Johns.  627;  ffoppes  v.  Cheek,  21  Ark.  585. 
If  the  debtor,  or  other  person  interested  in  the  sale,  is,  by  any  device  or 
misrepresentation  on  the  part  of  the  trustee  or  purchaser,  prcYented  from 
attending  the  sale,  or  taking  other  measures  necessary  for  the  protection  el 
his  intsrestsy  sqnity  wili  grsnt  him  relief:  Clarkson  v.  Crteig,  85  Mo.  05; 
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Hoppm  ▼.  ChdA^  21  Ark.  586.  Whilo  a  sale  ol  Mranl  paroali  ol  tniak  prap- 
erty  en  moMS  U  aot^  in  the  alMenoe  of  fniad  or  prejudioe  to  the  eMtef  ftm 
tnuit  a  Buffioient  cause  for  racating  the  sale:  OUlupk  r.  SmUh^  29  HI.  478| 
61  Am.  Deo.  828;  yet  it  will  not  oe  permitted  to  stand  if  it  is  olearljr  shown 
that  a  sale  in  separate  paroels  woald  have  brought  a  mneh  higher  snmi 
QoofU  T.  0<mfortt  39  Mo.  313b 

As  illustrations  of  oases  in  which  a  trustee's  sales  ought  to  be  Taoated,  dis> 
regarded,  or  adjudged  invalid  in  equity,  either  because  he  had  no  power  to 
sell  at  the  time  when  he  undertook  to  do  so^  or  because,  in  proceeding  to  bring 
about  a  sale,  he  disregarded  the  directions  of  the  instrument  creating  the 
trusty  or  the  mandates  of  the  law  regulating  his  duties  and  defining  his 
powers,  may  be  mentioned  the  following:  A  sale  made  by  and  in  the  presence 
of  part  only  of  the  acting  trustees:  Pcwdl  T.  TuUle,  3  K.  Y.  896;  Spmrktk 
▼.  Sproulet  72  Mo.  603;  a  sale  made  under  a  trust  deed  before  default  had 
been  made  in  the  payment  of  the  debt^  upon  which  default  the  trustee  was 
authorised  to  sell:  EUelgeorge  t.  M^Omal  H,  B.  A^i^n,  69  Mo.  62;  a  sale  ooa- 
ducted  by  an  auctioneer  at  which  the  sole  trustee  was  not  present:  Bkbu^ 
hamp  Y.  i?€ei,  69  Mo.  426;  Vail  w.  Jaeobt,  62  Mo.  180;  a  sale  made  without 
publishing  the  notice  of  sale  for  the  period  required  by  the  trust  deed:  8iim 
T.  WUbion,  10  Mo.  75;  a  sale  made  without  the  consent  of  the  eutui  que  truM^ 
or  other  person  whose  assent  was  ezaoted  by  the  trust  deed:  Berrien  ▼. 
Thomat,  65  Ga.  61;  Kwam  ▼.  Dierkee,  49  N.  Y.  602;  a  credit  sale»  when  the 
trustee  was  authorised  to  sell  for  cash  only:  Caeeell  y.  B<m,  83  IlL  244;  85  Am. 
Dea  270;  a  sale  made  without  poeting  the  notice  thereof  at  the  plaoe  desig- 
nated in  the  trust  deed:  8ear$  y.  Livermore^  17  Iowa»  297;  85  Am.  Deo.  564; 
a  sale  made  under  a  deed  of  trusty  after  the  debt  to  secure  which  such  deed 
was  given  had  been  paid:  Penmif  y.  Cook,  19  lowsi  538. 

When  suit  is  brought  in  equity  for  relief  from  a  trustee's  sale,  the  court 
will,  of  course,  be  governed  by  the  general  pnnciples  of  equity  jurispru- 
dence, and  wiU  often,  because  of  those  principles,  deny  relief  though  tho 
sale  may  have  been  improper  or  unanthorised.  Thus  want  of  diligence  on 
the  part  of  the  complainant  is  in  equity  frequently  fatal  to  his  cause.  This 
is  especially  true  when  he  is  endeavoring  to  annul  a  trustee's  sale.  OetUik 
que  inui,  and  other  persons  for  whose  benefit  such  ssles  are  made,  have  the 
right  to  let  them  stand  and  to  retain  whatever  advantage  may  result  to  them 
therefrom,  though  they  are  irregular,  unauthoriaed,  or  fraudulent;  and  if  snob 
persons,  after  having  knowledge  of  drcunutances  entitling  them  to  avoid 
such  sales,  delay  for  an  unreasonable  period  to  take  any  action  whatever, 
they  thereby  manifest  their  election  to  waive  such  fraud,  irregularity,  or  want 
of  authority,  and  once  having  elected  to  make  such  waiver,  their  election 
is  irrevocable:  Landrum  v.  Union  Bank,  63  Mo.  48;  Oonnolli^  v.  Hivmnond, 
51  Tex.  635;  FoUansbe  v.  KiUbreth,  17  IM  522;  65  Am.  Dea  691;  Irink  v.  AntioA 
College,  126  111.  474;  9  Am.  St.  Rep.  638.  If  the  cause  urged  for  vacating 
a  sale  occurred  throngh  the  act  or  procurement  of  the  complainant,  or  if  he, 
though  not  guilty  of  bringing  about  such  cause,  knew  of  its  existence  at  or 
prior  to  the  sale,  and  being  present  at  the  sale^  neglected  to  discloee  the 
cause  of  complaint  or  to  make  any  objection  to  tlie  sale,  he  is  proliably 
estopped  from  subsequently  urging  it  as  a  ground  for  vacating  the  sale:  Spen- 
eer  v.  Hawkme,  4  Ired.  Eq.  288;  Beebe  v.  De  Baun,  8  Ark.  510. 

It  is  a  well-settled  rule  of  equity  that  where  the  equities  are  equal,  the 
legal  title  prevails.  This  rule,  if  applied  in  favor  of  the  grantees  of  trustees, 
must  protect  them  from  all  causes  of  complaint,  of  which  they  were  inno- 
cently ignorant  at  the  time  of  paying  the  purchase  price  and  receiving  theii 
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oonyeyM&oMi  and  w*  have  no  doubt  that  it  ahoiild  be  applied  In  all 
where  the  Tioe  ia  the  tnutee's  proceedinga  ii  one  which  the  purehaaer  ha4 
no  reaion  to  antieipatOp  and  doea  not  oonaiat  of  an  aot  or  omiasion  forbidden 
bj  the  instmment  creating  the  tmat:  Booraem  ▼.  WelU,  19  N.  J.  £q.  87. 
Where  a  atatnte  forbade  the  enforcement  by  a  tnutee  of  any  claim  parchaaed 
after  hit  appointment^  it  waa  held  that  a  traatee'a  aale  oonld  not  be  avoided 
on  the  groand  that  at  the  time  of  the  aale  he  waa  the  aaaignee  of  the  debt 
for  the  payment  of  which  the  aale  waa  made,  there  being  no  claim  that  the 
purchaser  waa  aware  of  anch  aaaignment:  Cku-ey  ▼.  Brown,  62  Gal.  373.  So 
where  power  ia  givena  tmstee  to  aell  property  to  pay  dubU  of  the  traatoTy 
without  apeoifyiog  to  whom  he  waa  indebted,  a  boiui  fdt  pnrchaaer  will  be 
protected  if  the  trust  ia  abuaed  by  a  sale  when  there  were  no  debta  remaining 
to  be  paid:  WWiamt  v.  Ofty,  8  Hamph.  663;  47  Am.  Rep.  632;  LoughmiUer  ▼• 
Hmrria^  2  Heisk.  669.  A  pnrchaaer  at  a  traatee'a  aale  cannot  be  prejudiced  by 
a  aeoret  agreement  between  the  traatee  and  the  debtor  that  a  part  of  the 
land  deaeribed  in  the  trnat  deed  ahonld  be  releaaed  therefrom  on  certain  eon* 
ditiona  which  had  been  complied  witii  by  anch  debtor:  Pcmen  ▼•  KutMf^^ 
41  H&  426;  97  Am.  Dea  281. 

If,  aa  already  atated,  an  irregular  or  fraudulent  trustee's  sale^  or  one  made 
without  anthorityy  ia  valid  until  the  person  injured  thereby  electa  to  disap* 
prove  it^  then,  in  all  aotaona  or  proceedings  in  which  the  title  to  the  property 
ia  aesiiled,  itmuat  follow  that  no  peraon  who  is  a  atranger  to  the  truat  can 
qnesticn  sneh  sale  and  the  conveyance  made  in  pursuance  thereof^  Henoe^ 
aa  a  general  rale,  a  atranger  to  a  deed  to  traateea  oannot  complain  of  infor- 
malities^ irregularities,  or  frauds  in  the  execution  of  the  power  therein  con* 
ferreds  MarHon  v.  Bowe^  43  Ala.  271;  HerUri  v.  Hmriek,  16  Ala.  681;  Garpr. 
CoifftMt  11  Ala.  614;  Larco  v.  Coicmntava,  30  OaL  66a  These  decisions  can, 
however,  be  justified  only  by  the  assumption  that  the  trustee's  sale  and  con* 
veyance  were  not  void;  for  if  void,  he  who  claima  under  them  ia  a  atranger  to 
the  tatl%  and  certainly  cannot  be  entitled  to  any  right  or  remedy,  even  aa 
against  n  third  person,  to  which  he  would  not  be  entitled  bad  such  sale  or 
conveyance  not  been  attempted  to  be  made.  In  thoee  atatee  the  atatutes  of 
which  denounce  conveyances  in  contravention  of  a  trust  aa  void,  it  may  be 
that  a  conveyance  ezeouted  by  a  trustee  may  be  attacked  collaterally,  in  any 
action  and  by  any  person,  on  the  ground  that  it  waa  in  contravention  of  the 
truat,  and  ia  therefore  without  any  effect,  legal  or  equitable:  See  a$Ue,  p.  268. 
Except  where  a  atatnte  of  this  kind  ia  invoked,  we  apprehend  that  the  rule  best 
supported  by  principle  and  anthority  is,  that  a  trustee's  deed  ia  not  subject  to 
attack  in  an  action  at  law,  and  that  no  evidence  need  be  offered  in  ita  anp* 
port,  and  that  it  must  be  received  aa  a  conveyance  of  the  legal  title,  and  thai 
thoee  who  eeek  to  controvert  it  must  do  so  by  alleging  and  eatablishing  some 
equitable  reason  why,  aa  against  theiu,  it  should  not  prevail:  Rowan  v.  LanA^ 
4  G.  Greene,  468;  Rttce  v.  ilMm,  10  111.  236;  48  Am.  Dec.  336. 

Statementa  made  in  variooa  deoisiona,  and  in  different  parte  of  thia  note^ 
that  a  oonvoyanoe  made  by  a  traatee  having  the  legal  title  and  the  power  to 
eell  and  convey  ia  invalid  or  void,  for  designated  defecte,  mnat  generally  be 
underatood  to  mean  void  when  aasailed  in  equity  by  some  appropriate  pro- 
ceedings, and  under  such  circumstancea  that  there  ia  no  equitable  reason  or 
impediment  requiring  the  denial  of  relief  to  the  complainant  There  are, 
however,  deciaiona  proceeding  upon  the  assumption  that  the  oonveyanoea 
there  in  question  were  void  at  law.  Thua  in  Thornburg  v.  Jonea^  36  Mo.  614, 
a  couiplaiut  against  a  trustee  to  recover  damages  from  him  for  selling  the 
trust  property   without  publishing  the  notice  of   sale  in  two  countiee,  ae 
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reqairejl  by  tilie  Inst  dee^  and  for  wrmigfal,  oppreBrfre,  tad  fnuMtaleat 
flondnol  wberebj  bidders  were  deterred  from  bidding,  wmi  adj«d({ed  to  eteto 
no  oaiue  of  aotioB,  for  the  reason  that  a  sale,  as  thereiB  alleged,  was  void, 
both  at  law  and  in  eqnity,  and  eo«ild  therefore  ooeasion  no  dftSMiges.  !■ 
Mhot  y.  PrmeoU,  14  Mass.  496,  which  was  an  aetion  el  ejeetsdenti  the  de- 
fendants elatmed  nnder  a  conTeyaneefrom  Mary  Betton,  to  whom  the  taceme 
of  the  property  in  controversy  had  been  derised  for  her  life,  with  power  to 
sen  snoh  property  if  the  income  was  not  snflSeient  to  support  her  comfortably, 
it  was  decided  that  parol  evidence  was  admissible  to  defeat  her  convejraoee 
by  proving  that  the  income  was  sufficient  for  her  support,  and  therefore 
that  the  condition  precedent,  giving  her  power  to  convey,  had  never  hap- 
pened. But  it  mnat  be  remembered  that  she  was  not  a  tmstee;  that  Ae 
testator  did  not  devise  his  realty  to  her,  in  tmst  or  otherwise;  and  that  when 
she  made  the  conveyance,  she  had  neither  an  estate  to  convey,  nor  a  power 
to  convey  the  estate  of  others. 

Trust  deeds  made  merely  for  the  purpose  of  secaring  the  payment  of  debte 
doe,  or  to  become  due,  from  the  trustee,  may,  with  much  reason,  be  regarded 
as  exceptional  in  their  character,  and  the  power  of  the  trustee  to  convey  even 
tiie  legal  title  as  being  dependent  on  his  substantial  compliance  with  the  con- 
ditions imposed  by  the  conveyance  to  him.  Thus  in  Texas  it  has  been  settled 
that  a  grantor  of  a  trust  deed  of  this  doss  "^  holds  the  title  to  the  land,  i  e.» 
the  full  title,  legal  and  equitable,  subject  to  the  lien  created  by  the  instni- 
ment  for  the  payment  of  the  debt  **;  that  the  grantor  and  those  sncceeding  to 
his  estate  have  a  right  to  the  possession,  and  for  most  purposes*  the  legal 
title;  that  a  conveyance  made  by  the  trustee  in  a  mode,  at  a  time,  or  under 
oironmstances  not. authorised  by  the  trust  deed  is  inoperative  at  law  as  well 
as  in  equity:  Fuller  v.  (yyetO,  69  Tex.  S49;  6  Am.  St.  Rep.  69;  Dutif  v.  9reh 
ham,  12  Tex.  427;  62  Am.  Deo.  684;  MW$  v.  Tra^,  80  Tex.  11;  Tmmg  v. 
Van  Benihuifaen,  80  Tex.  762: 

Tbe  ooorti  of  some  of  the  states  have  made  a  distinction  between  tho 
eriginal  purchaser  at  a  trustee's  sale  and  persons  subseqnealiy  aequiring 
tHle  under  him.  Whatever  may  be  the  rules  fai  those  states  as  to  the 
original  purchaser,  their  courts  hold  that  subsequent  purchasers  may  rely 
upon  the  recitals  in  the  trustee's  deed,  and  if  thoee  reoitals  support  the 
authority  of  the  trustee  to  sell  and  convey,  they  are  eonolnsive  in  favor  of 
snch  subsequent  purchasers,  unless  they  acquired  their  title  with  notice  of 
the  frauds  or  defects  complained  of:  CfunneU  v.  Ooehill,  79  IlL  79;  Oatnett  v. 
jfoM,  83  m.  244;  85  Am.  0ea  271;  WUson  v.  SoiOh  PaHt  ChmmU$hiier%  70 
IIL  46;  Hasmilkm  v.  Lubuhee,  61  HI.  416;  BtreUi  v.  Harfnum,  26  Neb.  88. 
With  respect  to  the  original  purchasers,  the  above  cases  assume  tiiat^  as 
against  them,  the  conveyances  under  consideration  would  have  been  set  aside 
in  equity,  though  such  assumption  was  not  necessary  to  the  determination  of 
any  of  the  cases.  There  are  other  cases  in  which  the  general  rule  is  stated 
to  be  that  the  original  purchasers  from  trustees  must  ascertain,  at  their 
peril,  the  existence  of  the  facts  authorizing  the  trustees  to  sell  and  convey,  and 
in  wnich  the  statement  is  something  more  than  a  cUetumz  Stare  v.  Livermore^ 
17  Iowa,  297;  86  Am.  Deo.  664  So  far,  however,  as  these  easss  have  falleB 
within  our  observation,  the  original  purchasers  were  parties  for  whose  bene- 
fit, or  in  payment  of  whose  debt,  the  sals  was  made,  or  who  had  notice  at 
tiie  time  of  their  purchase  of  the  irregularity  complained  of.  Therefore  wa 
hesitate  to  accept  the  rule  under  consideration  as  applicable  even  as  against 
the  original  purchasers  when  they  were  not  interested  in  the  sale  and  they 
purchased  in  good  faith,  uiiile  innocently  ignorant  of  the  aot  or  omissiMi 
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«l  11m  tnMte  wUak  li  wgvd  to  ioTtlidate  Ui  eoinreyaEiMe.  In  faror  «f 
■a«h  pQfchaMrt  w*  thiak  the  •qnitaUe  mazin  miul  ba  appliad,  that  whw 
the  •qaitiea  are  equal,  the  legal  title  preTaila. 

Reepectiiig  the  presamptioiu  arising  for  or  against  oae  claiming  under  a 
ooBTeyance  from  a  tmstee,  the  anthorities  are  exceptionany  meager.  In  all 
tlioae  jnriadictioBa  in  which  the  mle  prevails  that  saoh  a  conveyance  always 
operatee  apon  the  legal  tttle^  bo  qoestion  eonld  arise  in  actions  at  law  regard- 
ing these  presnmptions;  for  the  conveyance,  if  sufficient  in  form,  would  vest 
the  title  in  the  grantee,  and  if  insufficient^  would  not  so  vest  i^  and  in  either 
event  there  would  be  nothing  for  or  against  which  any  presumption  could 
operaU:  JTMsier v.  Burke,  81  IlL  436;  Heecev.  Alien,  10  III  236;  48  Am.  Dea 
S36.  8o  far  as  the  courts  have  spoken  at  all  upon  this  topie,  what  they  have 
said  tends  to  sustain  the  rule  "  that  a  presumption  ia  ta  be  indulged  that  the 
trustee  did  those  acts  in  faii  which  were  conditions  precedent  to  a  valid  sale 
by  him,  and  that  the  burden  of  showing  the  contrary  is  on  those  who  question 
the  validity  of  the  sale**:  Omham  v.  Fitta,  63  Miss.  807;  and  the  principal 
ease.  The  deed  of  trust  oiay  declare  that  if  the  trustee  conveys,  the  recitals 
in  his  deed  shall  be  evidence  of  the  facts  therein  recited,  in  which  event  no 
doubt  such  recitals  as  he  may  make  pertinent  to  the  execution  of  his 
power  are  frima  facte  evidence  in  favor  of  the  purchaser:  CarUr  v.  Abaihire^ 
48  Mo.  800.  In  some  eases  it  seems  to  have  been  taken  for  grauted  that 
beeaaae  a  deed  of  trust,  by  so  stipulating,  may  make  the  recitals  in  any  deed 
made  by  the  trustee  evidenee  of  the  facts  tiierein  recited,  a  deed  without 
•neh  a  stipulation  leaves  the  trustee  without  authority  to  uiake  recitala 
which  shall  be  competent  evidence,  and  that  his  grantee  must  offer  other 
•videnoe  to  show  that  such  recitals  are  true:  Neileon  v.  County  q^  Chariton, 
aOHa  88%  VeMr.  JaaAe,  82  Mo.  180;  Weodr.  Late,  62  Ala.  489;  ^t^soii  v. 
i/eiMs,  6  Lei^  87a  This  ia  oertaJBly  a  miahiksn  view.  The  reoitale  made 
bj  the  trustee  surely  must  be  taken  as  at  least  prima  facU  evidanos  of  tlia 
•yi^^^na^  of  the  matters  therein  stated:  Savinge  and  Locuk  Sec,  ▼•  DMring,  68 
OtL  281;  Bealr.  Blair,  83  Iowa,  318. 


Ehrman  v.  Hoseins. 

(S7  Mississim,  1S2.] 

Wiixa.  —  Pabol  Evn»NOB  is  kot  Admissibls  to  Proyb  that  a  Tsstatob 
InTUVDBD  to  devise  a  different  lot  from  that  described  in  his  wH],  and 
that  his  intention  was  not  oorrootly  expressed  in  the  will»  owing  to  a 
misapprehension  of  the  draughtsman  as  to  the  lot  intended  to  be  described. 

BIjectment  to  recover  possessioD  of  a  house  and  lot  in 
Vicksburg.  Both  parties  elaimed  title  under  H.  L.  Bond,  the 
defendant  ae  his  devisee,  and  the  plaintiffs  as  successors  in 
interest  of  his  heirs.  The  will,  under  which  the  defendant 
elaimed,  devised  to  her,  for  the  period  of  her  natural  life,  a  lot 
of  land  in  Vicksburg,  described  as  *'  that  part  of  lot  56  in  square 
11,  on  the  original  plat  of  Vicksburg,  commencing  at  the 
southeast  comer  of  said  lot  on  Munroe  Street,  and  running 
thence  north  along  said  street  twentj  feet  and  ten  and  one 
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half  inches,  thence  east  ninety-five  feet,  thence  south  twenty  feet 
and  ten  and  one  half  inches,  thence  west  ninety-five  feet  to  the 
place  of  beginning,  it  being  the  property  originally  deeded  to 
Henry  L.  Bond  by  Martha  Knox,  and  registered  in  book  FF, 
page  409,  of  the  records  of  Warren  County,  Mississippi."  By 
another  clause  in  the  sanoe  will,  the  defendant  was  given,  for 
life,  '*  all  the  household  and  kitchen  furniture  now  contained 
in  or  on  the  foregoing  premises  ";  and  the  will  still  further  pro- 
vided "  that  she  shall  not  be  disturbed  by  any  person  in  the 
peaceful  possession  of  her  present  honie  by  this  will  devised." 
At  the  time  the  will  was  executed,  the  defendant  lived  with 
the  testator  in  a  house  the  greater  part  of  which  was  on  the  lot 
here  in  controversy,  and  which  was  bought  from  one  French, 
although  a  part  or  wing  of  the  house  extended  on  the  lot 
bought  from  Martha  Knox,  but  the  room  actually  occupied  by 
the  defendant  was  on  the  French  lot.  The  draughtsman  of  the 
will  testified  that  when  he  was  called  to  prepare  the  will,  the 
testator  instructed  him  to  provide  that  the  defendant  should 
have  the  home,  stating,  ^*  I  want  to  give  her  this  home  as  long 
as  she  lives."  Being  asked  for  a  description  of  the  lot,  the 
testator  answered  that  the  draughtsman  could  get  it  firom  the 
recorder's  office,  and  that  it  was  the  same  lot  bought  from 
Martha  Knox.  The  draughtsman  accordingly  obtained  the 
description  found  in  the  deed  from  Martha  Knox.  The  lot  in 
controversy  in  this  case  was,  however,  adjacent  to  the  Martha 
Knox  lot,  and  had  been  purchased  by  the  testator  from  Uriah 
French,  and  the  contention  jof  the  defendant  was,  that  the  evi- 
dence of  the  draughtsman  of  the  will  was  competent,  and  that 
it  showed  an  intention  on  the  part  of  the  testator  to  devise  the 
home  or  French  lot,  though  by  mistake  the  Knox  lot  was  the 
one  specifically  described  in  the  will.  Judgment  for  the  de- 
fendant; plaintiffs  appealed. 

L.  W.  MagrHder^  for  the  appellants. 

Qibion  and  Bien^  for  the  respondent 

Campbell,  J.  The  effect  of  the  testimony  admitted  by  the 
court  over  the  objection  of  the  appellants  was  to  substitute  for 
the  will  made  by  the  testator  that  which  the  witnesses  en- 
deavored to  show  he  really  intended  to  make,  and  as  to  which 
he  failed  by  mistake  of  the  drawer  of  tlie  will.  It  is  not  allow* 
able  to  do  this,  as  to  which  all  the  books  agree.  The  case 
which  goes  furthest  towards  abrogating  the  settled  rule  on  this 
subject  is  Patch  v.  White,  117  U.  S.  210,  and  even  that  does 
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not  sustain  the  admissilnlity  of  the  evidence  in  this  case.  The 
dissenting  opinion  of  four  of  the  justices  in  that  case  is  a  suf- 
ficient answer  to  it,  if  the  facts  of  this  case  were  the  same  as 
in  that;  but  thej  are  not.  Here  the  testator  devised  to  the 
appellee  a  parcel  of  land  by  an  alscurate  description^  except  as 
to  the  initial  point,  and  parol  testimony  was  received  to  show 
that  he  really  intended  to  give  her,  not  what  is  described  in 
the  wiU,  but  another  parcel  of  land.  This  was  not  to  apply  the 
will  made,  but  to  make  one  different  from  that  made. 
Reversed,  and  remanded. 

Wills — Pabol  Btidbhoi.  —  Parol  eTidenoa  Is  inadralnlble  to  prove  that 
tiie  testator  intended  to  deviae  property  different  from  that  expreuly  men« 
tiooed  in  th«  will:  Jmd^  r.  OUberi,  T!  Ind.  96;  40  Am.  Bep.  289»  and  note 
292-295;  for  parol  eyidanoe  ia  never  proper  to  show  what  a  testator  intended 
to  write  in  his  will:  Sturf^  r.  Work,  122  Ind.  134;  17  Am.  St  Rep.  349,  and 
note  864.  Compare  PkOX^  ▼.  iWyiwon,  86  Va.  609;  17  Am.  St.  Rep.  78, 
aiidn«teL 


Jones  v.  Jonbs. 

[47  Mxssissim,  196. 1 

DrroBos — JuRUDionov.  —Thb  Coxfvn  ov  This  Stati  hats  JuaisDicnoH 

"  in  a  snit  for  divoroe»  the  eanse  for  whieh  ooenrred  in  another  state,  if  the 

plaintiff  has  resided  in  this  state  for  one  year  next  preoeding  the  filing  of 

his  oomplaintk  and  has  not  aeqnired  sndi  resldenoe  for  the  purpose  of 

a  divoroe  nnder  its  laws. 


BmT  for  divorce,  bronght  by  a  wife  against  her  husband, 
who  was  a  non-resident  of  the  state.  Servioe  of  process  was 
made  by  pablication,  and  the  evidence  showed  that  both  the 
marriage  and  the  cause  for  divorce  occurred  in  the  state  of 
Alabama.  The  trial  court  thereupon  dismissed  the  complain- 
ant's bill,  and  she  appealed. 

Walker  and  flaU,  for  the  appellant 

Woods,  C.  J.  This  appeal  presents  for  our  determination 
this  single  question,  viz.:  Have  the  courts  of  this  state  juris- 
diction in  suits  for  divorce,  where  the  causes  for  divorce  oc- 
curred in  another  state? 

The  laws  of  this  state,  in  their  general  application,  must 
regulate  and  control  the  domestic  relations  of  all  persons  resi- 
dent within  its  borders.  If  the  lex  domicilii  shall  be  held  not 
to  govern  in  matters  of  divorce  in  this  state,  even  in  those 
cases  where  the  causes  for  divorce  occurred  in  another  state, 
we  will  inevitably  find  certain  startling  and  intolerable  anom- 
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alies  confronting  ns.  1.  We  shall  see  tbe  statutes  of  this  state^ 
as  tbej  affect  the  domestic  relations  of  the  citizens,  applied 
and  enforced  in  every  conceivable  case,  except  only  in  the 
most  important  matter  of  marriage  and  divorce.  2.  We  shall 
witness  the  substitution  of  foreign  laws  for  our  own  in  the  de- 
termination of  the  rights  of  parties  holding  marital  relations. 
3.  And  we  shall  see,  consequently,  a  part  of  the  citizens  in 
divorce  proceedings  having  their  rights  determined  by  our 
own  system  of  law,  and  another  part  of  our  citizens,  in  like 
proceedings,  denied  the  benefits  of  our  laws  administered  in 
our  own  courts,  and  remanded  to  foreign*  laws  administered  in 
a  foreign  jurisdiction.  The  adoption  of  the  views  entertained 
by  the  learned  court  below  would  lead  to  perplexing  confusion; 
would  deny  to  residents  —  nay,  in  readily  imagined  cases,  to 
life-long  citizens  —  the  protection  of  the  laws  of  the  state  in  mat- 
ters of  tenderest  and  highest  concern;  and  would,  as  in  the  case 
before  us,  compel  the  innocent  and  the  injured  to  remain  in- 
dissolubly  bound  to  the  vicious  and  the  guilty.  It  appears  to 
us,  therefore,  that  the  public  welfare  and  the  private  interests 
of  citizens  render  it  obligatory  upon  the  courts  of  the  state  to 
administer  our  own  laws  as  they  affect  the  vital  subject  of 
marriage  and  divorce. 

An  examination  <^  our  statutes  on  this  subject  manifestA  to- 
ns that  the  legislature  wisely  determined  that  eyery  person 
who  has  resided  in  this  state  for  one  year  next  preceding  the 
filing  of  a  bill  for  divorce,  and  who  has  not  acquired  such  resi- 
dence for  the  purpose  of  obtaining  a  divorce  under  our  laws,  i» 
fairly  entitled  to  invoke  the  benefits  and  tbe  protection  of  onr 
laws  on  this  most  important  subject.  The  only  essential  legia* 
lative  prerequisite  to  snitorship  in  divorce  proceedings  is  a 
bona  fide  residence  in  this  state  of  one  year.  To  this  there  is 
no  limitation  nor  any  exception.  The  legislative  will  has  im- 
posed no  condition  of  residence  here  on  the  part  of  the  defend- 
ant, no  condition  of  the  execution  of  the  marriage  contract 
here,  and  no  condition,  in  our  opinion,  of  causes  for  divorce 
occurring  here. 

We  are  therefore  of  the  opinion  that  the  court  below  erred 
in  dismissing  complainant's  bill,  and  in  denying  her  the  relief 
prayed  for. 

Reversed,  and  remanded. 

DiYiHiaB — JuHaDicnofc  — As  to  tfc«  jinritdieliiai  oror  iioB-n«i4ente  i» 
•niU  for  divorce,  im  Jone$  r.  Jimu,  lOS  N.  Y.  415;  2  An.  BL  iUp.  447,  And 
note  453,  454;  EUate  q/' Newman,  75  Cal.  213;  7  Anu  St  Rep.  146,  and  note. 
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In  Heaihr.  HetUh,  49 La.  Ann.  487»  it  vaa  deeidad  thai  whoa  the  dmM- 
monial  reaidenoa  and  domicilB  ware  in  Massachnaetts,  and  in  that  state  a 
wife  abandoned  her  hnsband,  and  snbeequently  he  came  to  Loniaiana,  ao- 
^miring  a  raaideBce,  bnt  the  wife  refused  to  oome  to  the  latter  state,  the 
^hasbind  oaniwl  soe  fm  a  divoree  in  Lonisiana  on  tiia  gnmnd  ef  abandonment, 


HOFP  V.   RoGBRa 

(67  MissisfliFn,  M.) 

A  Pabtrsb,  Part  Owitbr,  or  Tsnaut  in  Commok  oaitkot  Maiiitain 
AX  AcriOH  AT  Law  por  tbr  Joint  Propkbtt  AOAnm  Amothrr  Ck>- 
OWRMR.  Heace  if  a  partner  makes  a  tnist  deed  of  the  firm  property  to 
secnre  the  payment  of  his  indiyidaal  debt,  and  the  tnntee  obtaina  pos- 
session, the  other  partner  has  no  remedy  at  law,  and  mnst  resort  to 
equity  for  redress. 

T.  H.  AND  H.  C.  Rogers,  in  December,  1887,  became  part- 
ners in  conducting  planting  operations  for  the  year  1888. 
The  premises  upon  which  such  operations  were  to  be  con- 
ducted had  been  leased  by  H.  C.  Rogers  to  T.  H.  Rogers,  in 
December,  1885,  for  the  term  of  three  years,  and  the  latter 
had  delivered  his  lease  to  one  Block,  but  without  the  knowl- 
edge of  H.  C.  Rogers.  Under  the  partnership  agreement  of 
December,  1887,  H.  C.  Rogers  advanced  a  large  sum  on  ac- 
count of  the  firm,  and  also  quite  a  sum  to  H.  C.  Rogers  per- 
sonally. On  January  9,  1888,  T.  H.  Rogers  executed  a  trust 
deed  to  one  Hoff  for  the  benefit  and  security  of  Block,  which 
covered  the  lease  and  also  all  the  crop  which  might  be  grown 
on  ibe  leased  premises  for  the  year  1888.  This  trust  deed 
was  recorded  three  days  after  its  date,  but  H.  C.  Rogers  had 
no  actqal  notice  of  it  until  January,  1889,  at  which  time  the 
trustee  sued  out  a  writ  of  replevin  against  T.  H.  Rogers,  who 
was  in  possession  of  the  larger  portion  of  the  crop.  After  the 
trustee  had  obtained  possession  in  this  action,  H.  G.  Rogers 
interposed  his  claim  for  the  property  replevied,  and  judgment 
was  given  in  his  favor. 

Cassedy  and  Ratcliff^  for  the  appellant 

C  P.  Neihon  and  Robert  Lowryj  for  the  appellee. 

Campbell,  J.  A  result  was  reached  in  this  case  which  a 
chancery  court  would  approve,  but  under  our  execrable  sys- 
tem of  separate  administration  of  law  and  equity,  the  success- 
ful party  must  be  deprived  of  his  victory,  because  obtained  in 
a  court  of  law,  when  it  should  have  been  in  a  court  of  chan- 
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cerj.  The  case  made  by  the  evidence  is  that  of  a  partnership 
between  H.  C.  Rogers  and  T.  H.  Rogers,  for  the  planting 
operations  of  the  year  1888,  and  a  deed  of  trust  by  T.  H. 
Rogers  to  Block  for  his  individual  debt.  Replevin  was" 
brought  against  T.  H.  Rogers,  who  was  in  possession  of  the 
cotton,  and  a  recovery  had  against  him  by  the  trustee  in  the 
deed  of  trust  H.  C.  Rogers,  the  injured  partner,  brought 
replevin,' when  he  should  have  resorted  to  chancery;  for  one 
partner,  or  part  owner,  or  tenant  in  common,  cannot  maintain 
an  action  at  law  for  the  joint  property  against  another  co- 
owner.  This  is  settled  law.  If  the  position  of  H.  C.  Rogers 
was  merely  defensive,  it  would  be  different;  but  he  is  an  actor, 
asserting  a  right  to  recover  the  cotton  against  him  who  has 
recovered  it  from  T.  H.  Rogers,  who  had  possession  of  it,  and 
as  such  he  has  no  standing  in  a  court  of  law. 

We  regret  the  impotence  of  the  court  in  which  the  cause 
was  pending  to  redress  the  wrong  and  enforce  the  right  of  the 
suitor;  but  after  exhausting  all  effort  to  find  some  ground  on 
which  to  maintain  the  right  of  the  appellee  in  a  court  of  law, 
are  constrained  by  settled  rules  regretfully  to  drive  him  from 
the  temple  of  justice,  taxed  with  costs,  not  because  he  has  not 
a  meritorious  cause,  but  because  he  mistook  that  particular 
apartment  in  the  temple  where  suitors  such  as  he  should 
apply. 

Reversed  and  remanded. 


Partvkrship  —  Suits  bitwbbh  pARTiints.  —  Before  MtUement^  one 
partner  cannot  maintain  an  aoHon  at  law  against  the  otiiors  Oomrm  ▼• 
PHnoe,  1  MiU  Conek  416;  12  Aul  Deo.  649,  and  note. 


Howard  v.  Louisyillb,  Nbw  Orleans,  and  Tbxas 

Railway  Company. 

[67  MlBBIBSIPPI,  947.] 

Railways  ^  Nioliobncx.  —  A  Rao^wat  Ooxpant  sboytld  rot  bb  Ad- 
JUDOBD  Guilty  ov  Nboligbbcb  becausb  its  engineer  and  fireman  in 
charge  of  a  locomotive  did  not  keep  a  lookont»  and  on  that  aocoant 
failed  to  see  an  animal  on  the  track,  if  they  were  prevented  from  keep- 
ing inch  lookout  by  giving  their  attention  to  other  dntiea  which  it  was 
at  the  time  incumbent  on  them  to  perform. 

Action  to  recover  the  value  of  a  mare  killed  by  defendant's 
train.  She  came  on  the  track,  and  ran  975  yards  before  she 
was  overtaken  and  killed.     The  train  was  running  about 
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twelve  miles  an  hour,  and  the  mare  was  not  seen  by  either 
engineer  or  fireman.  The  former  was  out  of  his  usual  seat, 
endeavoring  to  fix  a  lubricator  which  was  out  of  order,  and 
the  latter  was  shoveling  coal  into  the  furnace.  The  court  in- 
structed the  jury  to  find  in  favor  of  the  defendant|  and  the 
plaintiff  appealed. 

Bttchanan  and  McKay,  for  the  appellant 

TT.  P.  and  J.  B.  Harris,  for  the  appellee* 

Campbell,  J.     The  engineer  and  fireman  were  both  en«  - 
gaged    at  their  duties  on  the  endne,  and   neither  saw  the  \ 
animal  on  the  track.     While  a  lookout  should  be  kept  when  ^ 
running,  it  is  not  want  of  proper  care  for  the  servants  of  the  ' 
company  to  give  needed  attention  to  their  primary  duty,  '■ 
which  is  the  operation  of  the  engine;  and  the  fact  that  for  a 
short  time  neither  the  engineer  nor  fireman  was  looking  out 
for  animals  on  the  track  did  not  make  the  company  liable  for  . 
the  death  of  the  animal  killed.     Upon  the  undisputed  facts,  - 
the  judgment  of  the  law  is,  that  the  loss  of  the  mare  should 
fall  on  her  owner,  rather  than  upon  the  railroad  company; 
and  as  there  was  nothing  to  be  found  by  a  jury,  the  court 
rightly  instructed  for  the  defendant 

A£Srmed. 


Haxlboam,  Dutt  ov.  —  The  first  dn^  of  a  rdlroad  oompany  is  to  prorids 
for  the  safety  of  pMsengers  and  property  being  euried  upon  ite  trains;  its 
nest  oare  is  for  the  sarfety  of  its  own  property;  and  lastly.  It  must  ezereise 
saoh  a  dserea  of  oare  as  is  eonsistent  with  the  prior  objeotsb  to  ayoid  in* 
jury  to  trespassers.  The  mere  fact,  therefore,  that  an  engineer  did  not 
disoorer  an  animal  npon  the  traok  nntil  the  engine  was  near  it  does  not 
neoessarily  show  want  of  the  proper  care  and  diligence  npon  his  part:  Bemk 
T.  Crajiedfeitf  eCc  ilL  J2.  Ok,  42  Vt  876;  1  Am.  Rep.  339.  A  railroad  com- 
pany owes  no  duty  to  look  ahead  and  asoertain  if  animals  are  wrongfully 
npon  its  traoki  Pakmar  v.  JforOem  P.  U.  M.  Oo^  Zl  Minn.  288|  6  Am.  St 
Bep.  8881 
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LomsviLLB,  New  Orleans,  and  Texas  Bailway 

Company  v.  Tetty. 

[67  MllHtKFn,  956.1 

Fbllow-skrtaiits,  Who  abv.  —  All  Mfiployeei  of  «  railwaj  onrnpij  obp 
gaged  in  the  operating  senrice  connected  with  the  bnsiness  ol  miming 
trains  are  feUow-eervaute.  Hence  a  hostler  or  yard-iervant,  whoee  duty 
it  is  to  supply  locomotives  before  starting  on  the  road,  with  water,  «uid» 
and  otlier  needful  things,  is  a  fellow-servant  of  a  brake  man,  and  the  lat- 
ter cannot  recover  for  injuries  sustained  from  the  faikira  of  tke  focuMir 
to  provide  the  locomotive  with  sand  or  needful  supplies. 

Mastbr  and  Servant.  —  Railway  Compant  FAiLDia  tkrouqu  thx 
Neqlioenck  of  One  or  rrs  EicPLOYEfti  to  provide  a  locomotive  with 
MBMi,  with  which  to  sand  the^  track  and  prevent  the  cars  from  dipping,  is 
aot  iiafale  to  a  brakeosan  injured  thereby,  for  the  reason  thai  hk  iojury 
ii  the  result  of  the  negligence  of  a  fellow-aervaak 

Action  to  recover  compensation  for  injaries  suffered  by 
plaintiff  while  in  the  employment  of  the  defendant  as  brake- 
man*  He  was  caused  to  fall  from  the  train  through  its  slip- 
ping and  dragging  while  going  over  a  grade,  and  it  was  caused 
to  so  slip  and  drag  by  the  failure  of  the  '^  hostler,"  or  some 
other  employee  of  the  defendant,  to  furnish  an  adequate  sup- 
ply of  sand  with  which  to  sand  the  track.  The  trial  court 
inskucted  the  jury  that  it  was  the  duty  of  the  railroad  com- 
pany to  see  that  its  locomotives  were  supplied  with  sand,  and 
that  it  could  not,  by  delegating  this  duty  to  an  employee,  avoid 
responsibility  for  its  neglect,  and  that  any  employee  to  whom 
■tudi  duty  was  ddegated  could  not  be  treated  as  a  fellow-mr- 
rant  of  the  plaintiff.  Verdict  and  judgment  far  the  plaintifll 
Defendant  appealed. 

W.  P.  and  J,  B.  Harris,  for  the  appellant 

/>.  0.  Bramlett  and  H.  O.  OapeU^  for  the  appellee. 

Campbell,  J.  The  evidence  tends  to  show  that  tbe  injury 
received  by  the  appellee  was  caused  by  the  want  of  sand  in 
sufficient  quantity  in  the  sand-box  on  the  engine,  but  there  is 
no  evidence  how  it  came  about  that  the  supply  of  sand  was 
insufficient.  Whether  the  engine  was  furnished  properly,  in 
this  respect,  at  the  start,  and  had  exhausted  the  supply,  or 
started  unfurnished,  does  not  appear.  If  the  latter  be  true, 
it  was'  because  of  the  failure  of  duty  of  that  servant  of  the 
company  whose  duty  it  was  to  fill  the  sand-box  suitably;  and 
for  an  injury  suffered  by  reason  of  the  negligence  of  such 
fellow-servant,  the  appellee,  a  brakeman  on  the  train,  has  no 
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claim  on  the  company,  it  not  being  made  to  appear  that  it 
was  at  fault  aa  to  the  selection  or  retention  of  the  servant,  or 
in  any  other  respect  as  to  this  service. 

No  rule  of  common  law  is  more  universally  afBrmed  than 
non-liability  of  the  master  to  one  of  his  servants  for  an  injury 
caused  by  the  negligence  of  a  fellow-servant  engaged  in  the 
common  service;  and  it  was  distinctly  announced  in  this 
state  more  than  sixteen  years  ago  that  all  employees  of  a 
railroad  company  engaged  in  merely  operative  service  con- 
nected with  the  carrying  on  of  the  business  of  running  trains 
are  fellow-servants,  and  that  the  common  employer  is  not  re- 
sponsible to  one  of  these  for  injuries  caused  by  the  negligence 
of  another.  Undoubtedly  the  '^hostler,''  or  yard-servant, 
charged  with  the  duty  of  supplying  the  engine  before  starting 
it  on  the  road  with  fuel,  water,  sand,  or  other  needed  thing,  is 
a  mere  servant,  and  not  the  agent  or  representative  of  the 
master,  except  in  that  qualified  and  subordinate  sense  ia 
which  every  servant  may  be  said  to  be;  and  if  it  be  true, 
which  has  not  yet  been  affirmed  in  this  state,  that  certain  em- 
ployees of  a  railroad  company  are  not  fellow-servants  of  the 
army  of  employees  employed  in  doing  the  work  of  carrying 
on  the  business,  it  would  yet  be  true  that  the  appellee  and  the 
laborer  whose  default  is  supposed  to  have  led  to  his  hurt 
were  fellow-servants,  and  no  liability  attached  to  the  common 
master.  The  rule  on  this  subject,  announced  in  New  Orlean$ 
eU.R.R.  Co.  ▼.  HughM^  49  Miss.  258,  decided  in  1873,  and  re- 
affirmed with  emphasis  in  Howd  v.  MismMippi  C  R,  jB.  Co,^ 
60  Miss.  178  (1874),  has  remained  undisturbed  by  judicial  or 
legislative  enactment,  and  must  be  regarded  as  the  accepted 
doctrine  in  this  state;  and  we  must  not  be  expected  to  follow 
the  devious  ways  of  those  courts  which,  in  bending  the  rule 
which  all  acknowledge,  to  effect  their  ideas  of  justice  in  par- 
tteular  eases,  have  well-nigh  destroyed  the  rule  itself.  This 
rule,  as  held  in  this  state,  and  in  several  other  states  of  the 
United  States,  and  in  England,  is  a  simple  one,  just  in  its 
principle,  politic  in  its  application,  because  conservative  of 
lile  and  property,  and  easily  understood  and  applied,  while  all 
efforts  to  vary  and  qualify  it  have  involved  courts  undertaking 
it  in  endless  contradictions  and  difficulties* 

The  case  was  not  tried  on  the  principles  announced  in 
opinion,  and  a  new  trial  must  be  had. 

Beveraed  and  remanded. 

Sx.  &»«  Vol.  XIX.— S> 
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Ih  TBI  OASM  ow  Lagrone  ▼.  MoNk  efe.  R.  R.  Co.,  67  Miss.  592,  the  plain- 
tiff Bonght  to  recover  oompensation  for  an  injury  received  by  him  while  ia 
tiie  service  of  the  defendant  as  a  section-hand  and  engaged  in  repairing  its 
teack.  He  claimed  that  his  injnry  was  occasioned  by  the  negligence  of  one 
Kdwardsv  an  employee  of  the  defendant,  acting  as  sectioa-master.  It  ap- 
peared that  Edwards  had  full  control  of  the  work  and  anthori^  to  hire  and 
dischaige  the  laborers  nnder  him,  not  exceeding  three,  and  that  the  injnry  of 
plaintiff  was  received  by  holding  a  fish -bar,  which  the  section-master  was  at- 
tempting to  straighten.  The  conrt^  following  the  principal  case  and  others 
cited  in  its  opinion,  determined  that  the  plaintiff  and  the  section-master  were 
fellow-servants,  and  that  neither  coald  recover  for  the  negligence  of  the 
other,  and  reiterated  the  general  principle  that  employees  engaged  in  the 
operative  department  of  a  railway  company  were  fellow-aerv&nts  in  snch 
sense  that  injuries  to  one  resulting  from  the  negligence  of  the  other  could  not 
impose  liability  open  the  common  master. 

Habtkb  AMD  SxRVANT  —  LiABiLiTT  ov  Mastbb.  —  The  master  is  not  liable 
in  damages  to  a  servant  injured  through  the  negligence  of  a  fellow-servant: 
Oaheaion  etc  R'y  Co.  v.  Smith,  76  Tex.  611;  18  Am.  8t  Rep.  78;  note  to 
Adoam  v.  Irm  Cl^$  Co.,  18  Am.  St  Rep.  465. 

FXLL0W-8BBVAIVT8,  Who  AXE:  See  Qoloet/Um  eCe.  iTy  Ob.  v.  BnM^  76  Tex. 
611;  18  Am.  St  Rep.  78,  and  note. 
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r67  Mississim,  90O.] 
ILUTRB  n  RSBFONSTBLI  IN  PUNITIVX  DaKAOVS  lOB  THI  WiLLTUL  AOT  OK 

Obosb  Kbglioknob  ov  hu  Sbbvabt  engaged  in  his  bnsiness,  whether 
he  did  or  did  not  know  the  servant  to  be  incompetent  or  diiqnalified  for 
the  service  in  which  he  was  engaged. 

HlflTKE  AHD  UNDXB-SBRVAKT. — ThB    FaOT    THAT    THBIIB  18  AV  IVTSSm- 

DIATB  Pabtt  »  Wbosb  Gbmibal  Bmflotmbht  the  person  whose  acts 
are  in  question  is  engaged  does  not  prevent  the  principal  from  being 
held  liable  for  the  negligent  conduct  of  his  subagent  or  nnder-aervaat^ 
unless  the  relation  of  such'  intermediate  party  to  the  subject-matter  ol 
the  business  in  whidi  the  servant  is  engaged  is  such  as  to  give  him 
exclusive  control  of  the  manner  and  means  of  its  aocomplishmentk  and 
exclusive  direction  of  the  persons  employed  therefor. 

Hastkb  avd  Sxrvamt.  —Where  an  express  company  employs  a  local  agent 
who  employs  a  driver,  and  furnishes  a  horse  and  supplies  feed  therefor, 
the  driver  may  be  regarded  as  a  sub  or  under  servant  of  the  company, 
for  whose  gross  negligence  it  is  liable  to  one  injured  thereby. 

Plxadinos— PuKinvB  Damaoxs.  —Where  the  amount  of  damages  is  stated, 
plaintiff  may  recover  punitive  damages*  though  they  are  not  styled  mch 
in  his  complaint 

Cdlho(m  and  Chreen^  for  the  appellant. 

Humphries  and  Syies,  for  the  appellee* 

Cooper,  J.    This  is  an  action  by  appellee  to  recover  dam- 
ages against  appellant  for  injuries  inflicted  upon  him  by  the 


OeL  1889.]     Southsbh  Express  Co.  v.  Brown.  807 

senrants  of  Rppellant  hj  driving  over  him  a  loaded  express- 
wagon.  The  evidence  of  the  plaintiff  tended  to  show  that  on 
the  night  when  the  injury  was  received  he  was  walking  along 
one  of  the  public  streets  of  the  town  of  Colunribus,  upon  a 
footpath  on  the  side  of  the  street,  where  pedestrians  were  ac- 
customed to  travel,  and  was  overtaken  and  run  down  by  the 
express-wagon  driven  by  appellant's  servant,  which  was  being 
rapidly  driven,  and  was  without  lights  to  enable  the  driver  to 
perceive  and  avoid  pedestrians,  and  that  the  wagon  was  not 
accustomed,  in  its  trips  to  and  from  the  depot,  to  go  upon  the 
footpath  where  plaintiff  was  injured.  The  injury  inflicted 
was  undoubtedly  painful  and  serious,  and  has  probably  re- 
sulted in  permanently  impairing  plaintiff's  capacity  to  labor 
in  his  trade.  On  the  other  hand,  the  evidence  for  defendant 
tended  to  show  that  the  wagon,  while  engaged  in  transporting 
the  goods  of  the  defendant,  was  driven  by  the  servant  of  one 
Albright,  who  was  the  agent  of  defendant  at  Columbus,  but 
who  contracted,  for  a  certain  sum,  to  furnish  the  horse  and 
driver,  and  to  carry  defendant's  packages  to  and  from  the 
depot;  that  the  wagon  was  being  cautiously  driven  at  a  slow 
pace;  and  that  the  injury,  if  inflicted  by  the  wagon,  was 
either  unavoidable  and  accidental,  or  was  contributed  to  by 
the  negligence  of  plaintiff.  The  evidence  also  tended  to  prove 
that  the  injury  was  not  inflicted  by  the  express-wagon,  but  by 
a  carriage  of  another. 

Among  other  errors  assigned,  is  one  to  the  action  of  the  court 
in  permitting  the  plaintiff  to  testify  that  he  was  a  man  of  fam- 
ily, having  a  wife  and  two  children  dependent  upon  his  labor 
for  support.  The  record  is  contradictory  as  to  what  transpired 
in  reference  to  this  matter.  The  appellant  reserved  special 
exceptions  during  the  progress  of  the  trial,  and  then  included 
them  as  a  part  of  the  general  bill  reserved  to  the  action  of  the- 
Gonrt  in  overruling  the  motion  for  a  new  trial.  In  the  special 
bill  the  judge  certifies  that  he  overruled  the  defendant's  ob- 
jection to  this  evidence,  but  in  the  general  bill  he  certifies  that 
the  objection  was  sustained.  In  this  condition  of  the  record 
we  cannot  know  what  action  was  really  taken. 

The  court  permitted  the  plaintiff  to  introduce  much  evidence 
tending  to  prove  that  Timberlake,  the  driver  of  the  express- 
wagon,  was  an  habitual  drunkard,  and  habitually  careless  and 
reckless  in  driving.  The  defendant  objected  to  the  introduc- 
tion of  this  testimony,  unless  the  plaintiff  would  show  that 
defendant  had  knowledge  of  such  habits,  and  the  court  ruled 
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that  the  tdetimonj  might  be  given,  subject  to  exclusion,  un- 
leee  knowledge  sboald  be  brought  home  to  defendant.  The 
position  of  defendant  was,  that  it  was  not  liable  for  puni- 
tive damages  for  the  gross  negligence  of  its  servant,  unless 
it  had  impliedly  consented  thereto  by  continuing  him  in  ser- 
vice after  knowledge  of  his  character.  The  plaintifT,  without 
objection,  yielded  to  this  false  assumption,  and  undertook  the 
wholly  unnecessary  task  of  proving  the  character  of  the  ser- 
vant, and  knowledge  thereof  by  the  master.  It  is  well  settled 
in  this  state  that  the  master  is  responsible  in  punitive  dam- 
ages for  the  willful  act  or  gross  negligence  of  his  servant 
engaged  in  his  business,  whether  he  did  or  did  not  know  the 
servant  to  be  incompetent  or  disqualified  for  the  service  in 
which  he  is  engaged:  Nev  Orleans  etc,  R.  R.  Co.  v.  BaiUy,  40 
Miss.  «S95;  Vicksburg  atid  Jackson  R.  R.  Co,  v.  Patton,  31  Miss. 
166;  66  Am.  Dec  552;  Ne%o  Orleans  etc,  R,  R,  Co.  v.  Albritionj 
38  Miss.  242;  75  Am.  Dec.  98;  New  Orleane  etc.  R.  R.  Co.  v. 
Hurst,  36  Miss.  666;  74  Am.  Dec.  785. 

If  the  plaintiff  was  injured  by  the  negligence  of  defendant's 
servant,  it  must  respond  to  him  in  damages,  and  cannot  as- 
sign for  error  tiie  unsucceesful  effort  of  the  plaintiff  to  prove 
what  there  was  no  need  to  prove,  and  which  he  was  required 
to  prove  by  an  erroneous  ruling  secured  by  the  defendant. 

The  appellant  relies  principally  upon  two  points  to  secure 
a  reversal  of  the  judgment:  1.  That  the  evidence  shows  the 
plaintiff  to  have  been  g^lty  of  contributory  negligence;  and 
2.  That  the  person  in  charge  of  the  express-wagon  was  the 
servant  of  Albright,  an  independent  contractor,  and  not  ol 
defendant 

It  is  sufficient  to  say  that  these  are  both  questions  of  fact 
which  were  fidrly  submitted  to  the  jury,  and  their  verdict  on 
each  ia  supported  by  competent  and  suflBcient  evidence. 

It  is  true  that  Albright,  a  witness  for  defendant,  testified 
that  Timberlake  was  his  servant,  aiid  not  that  of  the  defend- 
ant; but  he  stated  the  facta  on  which  he  rested  this  assertion, 
and  they  support  the  finding  that  Timberlake  was  the  servant 
of  the  company.  Albright  was  paid  by  the  company  ninety 
dollars  per  month  for  his  servioes  as  agent;  the  company  fur- 
nished a  wagon,  and  Albright  furnished  and  fed  the  horse,  and 
employed  the  driver,  for  which  the  company  allowed  him  forty- 
five  dollars.  The  agreement  was  by  parol,  and  its  terms  are 
not  definitely  stated,  but  it  is  not  shown  that  the  driver  so 
employed  was  not  the  servant  of  the  c<^mpany,  though  selecte<i 
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by  Albright.  He  was  engaged  in  and  about  the  busineBS  of 
the  company,  and  was,  as  Albright  says,  subject  to  be  dis- 
charged by  it.  In  a  somewhat  similar  case  to  this  the  supreme 
court  of  MassBchusette  said:  "  The  fact  that  there  is  an  inter- 
mediate party  in  whose  general  employment  the  person  whose 
acts  are  in  question  is  engaged  does  not  prevent  the  principal 
from  being  held  liable  for  the  negligent  conduct  of  his  sub- 
agent  or  under-servant,  unless  the  relation  of  such  intermedi- 
ate p.irty  to  the  crnbjeclrmatter  of  the  busineBS  in  which  the 
under-Hervant  is  engaged  be  such  as  to  give  him  exclusive 
control  of  the  manner  and  means  of  its  accomplishment,  and 
exclusive  direction  of  the  persons  employed  therefor":  KifnbaU 
▼.  Cushman,  103  Mass.  194;  4  Am.  Rep.  528. 

The  position  assumed  by  counsel  for  appellant,  that  the 
plaintiff  cannot  recover  punitive  damages  because  not  claimed 
in  the  declaration,  is  not  maintainable.  The  plaintiff  de- 
manded five  thousand  dollars  damages  for  the  negligent  act 
of  the  defendant,  under  which  it  was  competent  to  show  the 
character  of  the  negligence  and  the  extent  of  tha  injury  in- 
flicted. The  jury  were  very  fairly  instructed  as  to  the  circum- 
stances under  which  punitive  damages  could  be  awarded. 
The  verdict  is  not  excessive,  and  the  judgment  is  affirmed. 

Counsel  for  appellant  suggests  error  in  our  opinion  in  this 
case,  and  supports  his  suggestion  by  the  citation  of  two  de- 
cisions of  the  supreme  court  of  Indiana,  —  Indiana  etc  Ry  Co 
V.  Burdge^  94  Ind.  46,  and  PenM^vania  Co.  v.  Smith,  98  Ind. 
42,  —  and  by  the  text  of  Shearman  and  Redfield  on  Negligence, 
in  which  the  substance  of  these  decisions  is  accepted  as  the 
law. 

Shortly  stated,  these  decisions  are,  that  when  in  an  action  to 
recover  damages  negligence  is  averred,  willful  wrong  cannot 
be  proved;  and  where  willful  wrong  is  charged,  negligence, 
however  gross,  cannot  be  proved  to  sustain  the  averment. 

We  fail  to  appreciate  the  applicability  of  these  decisions  to 
the  case  in  court.  The  plaintiff  here  has  not  sought  to  show 
any  willful  wrong;  his  effort  was  to  show  gross  negligence. 
In  Indiana  there  seems  to  be  a  broad  distinction  between  neg- 
ligence and  willfulness. 

In  Terre  Haute  etc.  R,  R.  Co,  v.  Oraham,  95  Ind.  298,  48 
Am.  Bep.  719,  the  court  adopts  the  distinction  in  the  language 
of  Wharton,  that  "  negligenoe  is  negative  in  its  nature,  and 
•xolndas  the  idaa  of  willfulness."  Tested  by  the  Indiana  de- 
eisions,  the  instruction  complained  of  (the  fifth  given  for  the 
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plaintiff)  is  harmless,  since  no  carelessness,  however  gross, 
could  show  a  willful  injury.  But  we  do  not  construe  the 
instruction  as  meaning  that  gross  negligence  may  prove  the 
intent  to  injure  the  plaintiff;  its  import  is,  that  carelessness 
may  be  so  gross  as  to  show  that  it,  the  carelessness,  and  not 
the  injury,  was  willful.  That  this  was  the  sense  in  which  the 
instruction  was  intended  to  be  read  is  demonstrated  by  the 
whole  case. 
We  find  no  error  in  our  former  opinion,  and  adhere  to  it 

Mabtxr  ahb  Servant  —  Liability  ov  Master  to  Ukdeb-sbrvantb.  — 
A  master  cannot  delegate  the  performance  of  hia  duty  to  hia  aervanta  so  as 
to  evade  hia  liability:  Note  to  Slater  Chapman,  11  Am.  St.  Rep.  S96;  ao 
that  a  master  ia  answerable  to  under-servants  for  the  negligence  of  superior 
servants  or  superintendents  who  represent  him  and  are  acting  within  tha 
scope  of  their  authority:  Oaloeston  etc  B^y  Co,  ▼.  Smithy  76  Tex.  611;  18  Am. 
St.  Rep.  78,  and  note;  regardless  of  whether  the  master  knows  sach  superior 
servants  or  superintendents  to  be  incompetent  or  not:  Skjier  ▼.  Chapman,  67 
Mich.  523;  11  Am.  St.  Rep.  593,  and  note.  But  see  Powettr.  Cotutrvetkm  Co., 
88  Tenn.  692;  17  Am.  St  Rep.  925. 

Master  akd  Servant  —  Exemplary  Damaoeb  for  Willful  Acts  ov 
Servant.  — The  question  of  the  maater'a  liability  in  exemplary  damages  for 
the  willful  acta  of  hia  aervant  ia  thoroughly  diaoussed  in  an  extended  note  to 
HoffOH  ▼.  Prwidenee  etc  B.  B,  Co.,  62  Am.  Dea  877-388.  Malioe^  evil  in* 
tent^  or  oppression  is  necessary  before  panitive  damages  can  be  aUowedi 
MeFee  ▼.  RaUwajf  Co,,  42  La.  Ann.  790. 

Damages,  Punitivb.  —  Punitive  damages  may  be  recovered,  though  nol 
claimed  eo  nomine^  where  the  declaration  laya  damages,  aUeging  a  tort^  with 
eircnmatancea  that  may  well  be  oonsidered  aa  in  aggraration:  Samtmah  eto 
BTy  Co.  V.  JTbOoiid;  82  Ck.  267;  U  Am.  8k  Bap.  158. 
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PlftAoncfli— Tbxax^  Ohavqe  of  Plaob  of.  —If  one  of  tlio  awlgninsnli  of 
error  k,  tiiat  tha  oonrt  erred  in  not  ehanging  tha  pUeo  of  trial  hi  a 
oriminal  proseoation,  tha  appellate  court  will  look  not  only  to  tha  evl- 
denoa  before  the  trial  oonrt  when  ita  mling  was  madob  bat  also  to  all 
the  snbeeqnent  proceedings,  down  to  the  oondnsion  of  the  trial;  and 
if  it  appears  thersfrom  that  the  aoonaed  had  a  fair  and  impartial  trial, 
hia  oonvietion  will  not  be  set  aside. 

JvBT  Trial. — If  OovmiL  for  PRosRoumnr  Rmis  id  Fion  vor  ni 
KviDEWCE,  and  on  objection  being  made  by  defendant*a  ooonael,  the 
trial  court  instmota  the  jnry  to  disregard  sneh  reference,  and  the  coun- 
sel who  made  it  at  the  aame  time  dedarea  that  he  made  the  point 
inadvertently,  and  asks  the  jury  to  ignore  it,  a  Terdiot  of  conviction 
subaeqnently  returned  in  the  case  will  not  be  aet  aaide  beeaoae  of  the 
improper  remark  of  ooonsel  for  the  state. 
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WDNBB  GAlVirOT  BE  DISCREDITED  BT  PbOYDVO  TBAT  He  WAS  OtTBRED  MOWm 

Mbe  or  other  indacement,  not  accepted  by  him,  to  testify  in  the  case, 
M  that  being  accused,  with  others,  of  the  commission  of  a  crime, 
that  he  was  promised  protection  and  immunity  from  pnuishinent  if  he 
would  tell  all  he  knew  about  it,  and  that  he  did  not  accept  this  offer, 
tiiough  at  a  subsequent  time  and  at  another  place,  and  in  the  presence 
of  other  persons,  he  made  a  full  confession  of  the  crime,  and  afterwards 
testified  ui  oourt  against  his  accomplices,  and  in  accordance  with  his 
eonfession. 

TfeRnfOHT  ov  AM  AoooMPLiOB.  —  The  refusal  of  a  trial  oourt  to  instruct  or 
■dTise  a  jury  to  act  with  great  prudence  and  suspicion  upon  the  evi- 
dence of  an  accomplice,  and  to  acquit  unless  it  is  corroborated  in  ma- 
terial particulars,  will  not  justify  the  appellate  oourt  in  setting  aside  a 
▼erdict  and  judgment  of  conviction.  Whether  such  instruction  should 
be  given  or  not  rests  in  the  discretion  of  the  trial  judge,  and  his  refusal 
to  give  it  is  not  assignable  as  error. 

JVBT  Trial.  —  On  the  trial  of  one  accused  of  murder,  it  is  not  error  en- 
titling him  to  a  new  trial  for  the  court  to  instruct  the  jury  that  they 
may  consider  threats  against  the  decedent,  and  proved  to  have  been 
made  by  the  accused,  and  any  motive  to  kill  established  by  the  evidence^ 
together  with  all  the  evidence  in  the  case. 

WMiam  C  McLean^  for  the  appellant. 

T.  M.  MUleVy  attomey-yeneralf  for  the  state. 

CoopBB,  J.  Appellant  has  been  conyicted  of  the  murder  of 
one  Tillman,  and  aenteuced  to  capital  punishinent  We  dis* 
poee  of  he  errors  assigned,  in  their  order. 

The  first  assignment  of  error  is  upon  the  action  of  the  court 
in  refusing  a  change  of  venue,  and  upon  this  it  is  sufficient  to 
say  that  no  abuse  of  judicial  discretion  appears  to  have  been 
committed.  Upon  the  motion  for  the  change  of  venue,  a  num- 
ber of  witnesses  were  examined,  the  majority  testifying  that 
in  their  opinion  a  fair  and  impartial  trial  could  not  be  secured 
in  the  county.  But  a  number  of  them  declared  that  no  rea- 
son existed,  known  to  them,  why  an  impartial  jury  might 
not  be  secured.  Looking  to  the  whole  evidence  upon  this 
question,  it  seems  to  us  that  many  of  the  witnesses  believed  a 
jury  could  not  be  secured  from  that  section  of  the  county  in 
which  the  homicide  occurred,  and  not  knowing  the  public 
sentiment  in  other  portions  of  the  county,  assumed  it  to  be 
hostile  to  the  defendant,  as  it  was  in  the  section  in  which  they 
were  acquainted.  But  the  question  of  error  or  no  error  in 
this  respect  is  not  determinable  alone  from  the  stand-point 
occupied  by  the  court  in  passing  upon  the  question  before 
the  trial  was  commenced.  On  the  motion  for  a  new  trial,  the 
court  had  before  it  the  whole  case  as  developed,  including 
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the  examination  of  the  jarors  on  their  voir  dire^  the  eelection 

of  the  panel,  the  temper  and  conduct  of  the  jurors  and  wit- 
nesses, and  the  evidence  of  the  existence  or  non-existence  of 
that  pervading  public  sentiment  known  as  undue  prejudice  in 
the  public  mind,  which,  existing,  entitles  one  accused  of  crime 
to  a  trial  in  another  county.  The  record  discloses  that  a  venire 
of  fifty  names  was  drawn  at  the  instance  of  the  prisoner,  and 
by  the  bill  of  exceptions  it  is  certified  that  **  a  jury,  twel?« 
lawful  men,  to  wit,  Charles  Trimble  and  eleven  others,  taken 
from  the  special  venire^  the  defendant  not  having  exhausted 
his  peremptory  challenges,"  was  selected. 

The  witnesses  summoned  in  defendant's  behalf  seem  to 
have  promptly  responded  to  the  processes  of  the  court,  and,  so 
far  as  we  can  discover,  testified  fully,  freely,  and  without  any 
sort  of  hesitancy  or  reserve,  in  his  favor.  One  witness  for  the 
state,  having  testified  to  a  conversation  he  claimed  to  have 
overheard  between  the  defendant  and  one  of  his  co-defendants, 
in  effect  confessing  his  guilt,  was  promptly  contradicted  by 
the  testimony  of  the  only  other  man  who,  he  stated,  was  present 
and  within  hearing.  A  great  number  of  witnesses,  apparently 
taken  from  the  body  of  the  community  in  which  the  homicide 
occurred,  freely  attacked  the  general  credibility  of  the  most 
important  witnesses  for  the  state.  However  honestly  the  wit* 
nesses  on  the  preliminary  motion  for  change  of  venue  may 
have  felt  that  the  accused  could  not  secure  an  impartial  trial 
in  the  county  of  tlie  offense,  the  trial,  as  surveyed  from  its 
conclusion,  instead  of  its  commencement,  impresses  as,  as  it 
did  the  court  below,  as  being  entirely  free  from  any  bias 
against  appellant. 

The  next  assignment  of  error  is  upon  certain  remarks  made 
by  counsel  aiding  the  district  attorney,  in  the  course  of  his 
argument  to  the  jury.  One  of  the  witnesses  for  the  state 
stated,  in  reply  to  a  question  from  the  defendant's  counsel, 
that  some  time  after  the  arrest  of  appellant  he  (witness)  told 
him  (appellant)  that  Lamons  (a  defendant  jointly  indicted 
with  appellant)  was  gone,  and  was  not  at  home.  It  appears 
that  when  appellant  was  informed  that  suspicion  rested  upon 
Lamons,  he  replied  that  Lamons  could  not  have  committed 
the  murder,  for  he  had  slept  with  appellant  the  night  of  the 
murder.  After  this,  and  when  appellant  was  arrested,  he 
stated  that  he  had  spent  the  night  of  the  murder  with  his 
mistress  (a  Miss  Robinson).  In  his  argument,  the  counsel  fiyr 
the  state,  in  speaking  of  these  contradictory  declarations  by 
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defendant  as  to  where  he  had  fpent  the  night,  laid:  ^  The 
reason  why  defendant  changed  his  tactics  was  because  he  had 
intellect  enough  to  know  that  the  flight  of  Lamons  wae  a  cif* 
onmstance  of  guilt  and  evidence  of  it,  and  that  neither  Cheat* 
ham  nor  Lamons  could  explain  it"  Instantly  upon  this 
remark  being  made  to  the  jury,  counsel  for  appellant  objected 
to  it,  because  there  was  no  evidence  oi  the  flight  of  Lamons, 
and  that  such  evidence,  if  ofiered,  would  be  incompetent  as 
against  the  appellant  Whereupon  the  court  instructed  the 
jury  that  it  should  disregard  so  much  of  the  argument  of 
counsel  as  had  reference  to  the  flight  of  Lamons,  and  counsel 
for  the  state  also  stated  to  the  jury  that  he  had  inadvertently 
made  the  point,  that  he  withdrew  his  remarks,  and  would  ask 
the  jury  to  ignore  them.  It  is  now  strenuously  urged  that  for 
this  inadvertence  of  counsel,  instantly  corrected  by  both  court 
and  counsel,  the  verdict  must  be  set  aside,  and  a  new  trial 
awarded.  It  was  impossible,  says  counsel,  for  the  court  or  the 
state's  attorney  to  expunge  from  the  mind  of  the  jury  the 
effect  of  the  suggestion;  that  the  jury  could  not  forget  the  fact 
suggested,  and  would  not  ignore  its  existence  in  forming  its 
verdict  The  standard  sought  to  be  erected  by  counsel,  by 
which  to  test  the  '*  fair  and  impartial  trial "  to  which  one 
accused  of  crime  is  entitled,  is  too  perfect  and  refined.  It 
excludes  not  only  appreciable  error,  but  invades  the  field  of 
metaphysics,  and  invites  investigation  of  subjects  with  which 
neither  courts  nor  juries  are  competent  to  deaL  Courts  must 
consider  juries  as  bodies  of  plain  men  imbued  with  an  honest 
desire  to  perform  with  fidelity  the  duty  imposed  on  them  of 
discovering  the  truth  from  the  evidence  submitted  to  them,  in 
oonfermity  with  the  instructione  as  to  the  law  given  them  by 
the  court  Until  the  contrary  is  made  to  appear,  it  must  be 
presumed  that  a  jury  performs  its  duty,  and  ignores  incom* 
potent  testimony  to  whioh  its  attention  is  called  by  the  court 
We  do  not  think  the  argument  of  the  state's  attorney  subject 
to  the  criticism  of  counsel  that  it  was  an  indirect  and  covert 
remark  upon  the  feilure  of  the  defendant  to  testify  as  a  witness. 
The  next  assignment  of  error  is  upon  the  action  of  the  court 
in  rejecting  certain  testimony  ofiered  by  defendant  The  prin- 
cipal evidence  for  the  state,  connecting  appellant  with  the  mur- 
der of  Tillman,  was  the  testimony  of  two  of  his  accomplices, 
Lee  Irvin  and  Cornelius  Bobinson.  By  them  his  guilt  was 
tboropgl^y  established,  if  their  testimony  was  ersdited  by  the 
jury. 
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It  appears  that  soon  after  the  murder  of  Tillman,  suspicion 
became  fixed  upon  Irvin  and  Robinson,  and  on  Saturday  or 
Sunday  morning  (the  homicide  having  occurred  on  Thursday) 
they  were  arrested.  On  Sunday  morning  the  body  of  Till- 
man was  discovered  in  a  stream,  where  it  had  been  sunk  by 
the  murderers  by  attaching  large  rocks  to  its  head  and  feet. 
After  the  discovery  of  the  body,  violence  was  used  against 
them  to  extort  a  confession  against  others,  and  assurances 
were  given  Irvin,  at  least,  that  he  should  be  protected  if  he 
would  divulge  all  he  knew  of  the  crime.  On  cross-examina- 
tion of  Irvin,  these  facts  were  elicited,  but  it  appears  that 
neither  he  nor  Robinson  made  any  statements  relative  to  the 
crime  until  after  they  had  been  removed  to  the  jail  at  Oxford, 
Mississippi;  the  other  defendants  were  in  the  mean  time  in- 
carcerated in  the  jail  of  Grenada  County.  After  Irvin  and 
Robinson  had  testified,  0.  H.  Perry  was  being  examined  as  a 
witness,  when  the  defendant's  counsel  asked  him:  ^*  What,  if 
any,  inducements  were  offered  and  extended  to  Lee  Irvin 
and  Cornelius  Robinson  in  order  to  get  them  to  testify  in  the 
case?"  And  further,  counsel  for  defendant  offered  to  prove  by 
Perry,  and  also  by  members  of  the  coroner's  jury  which  was 
investigating  the  death  of.  James  Tillman,  that  members  of 
the  coroner's  jury,  and  other  prominent  citizens, — men  of 
means  and  influence, — said  to  Lee  and  Cornelius:  '*  We  have 
the  dead  thing  on  you;  it  will  be  better  for  you  to  tell  the 
truth  about  the  matter,  and  if  you  will  tell  the  truth,  all  you 
know  about  it,  you  shall  not  be  hurt,  but  we  will  protect  you, 
and  will  furnish  money  for  you  to  leave  the  country  when  the 
trial  is  over.''  Upon  objection  by  the  state,  this  evidence  was 
excluded,  and  the  defendant  excepted.  We  agree  with  coun- 
sel for  appellant  that  it  is  not  always  necessary  to  lay  the 
foundation  for  evidence  attacking  the  credibility  of  witnesses, 
by  first  inquiring  of  the  witness  sought  to  be  attacked  whether 
the  discrediting  fact  exists.  It  will,  however,  we  think,  be 
found  that  in  all  cases  in  which,  without  preliminary  inquiry 
from  the  witness,  it  is  competent  to  discredit  him  by  evidence 
of  other  facts,  the  other  fact  itself  must,  of  and  by  itself  be  of 
a  nature  to  throw  discredit  upon  his  testimony.  Thus  one 
may  prove  that  an  adversary  witness  is  of  bad  reputation  for 
truth  and  veracity,  or  that  he  is  unfriendly  to  the  party  against 
whom  he  testifies,  or  is  nearly  related  to  his  adversary,  <v  haa 
been  convicted  of  crime,  or  has  accepted  a  bribe  to  testify. 
But  the  fact  that  some  third  person  has  offered  a  bribe  or 
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other  inducement,  not  accepted  by  the  witness,  does  not  tend 
to  discredit  him.  If  such  were  the  rule,  the  most  spotless  and 
disinterested  witness  would  be  at  the  mercy  of  the  unscrupu- 
lous, without  power  or  opportunity  to  defend  himself  from 
unjust  aspersions. 

The  course  of  inquiry  proposed  by  counsel  for  accused  was 
not  for  the  purpose  of  establishing  suspicious  circumstances 
the  existence  of  which  the  state's  witnesses  had  denied.  Irvin 
had  detailed  what  had  transpired;  had  admitted  the  threats 
and  force  used  against  him;  the  promises  of  immunity  that 
had  been  given  on  condition  of  his  divulging  all  he  knew  of 
the  killing.  All  of  these  things  had  proved  unavailing  to  pro- 
cure any  statement  from  him,  and  it  was  not  until  after  he 
and  Robinson  had  been  carried  to  another  county  that  either 
made  any  confession  or  statement.  Robinson  had  not  been 
interrogated  by  the  defendant  touching  these  matters.  It  was 
not  proposed  to  prove  that  either  of  the  witnesses  had,  at  the 
time  of  the  inducements  offered,  accepted  the  same,  and  testi- 
fied, or  promised  so  to  do.  The  sole  purpose  was  to  discredit 
the  witnesses  by  evidence  of  proposed,  but  unaccepted,  induce- 
ments, ae  to  which  the  witness  Irvin  had  been  examined,  and 
had  freely  spoken,  and  as  to  which  Robinson  had  not  been 
interrogated.  Under  these  drcumstanoes,  the  evidence  waa 
properly  excluded. 

The  next  exception  taken  was  to  the  action  of  the  court 
in  refusing  the  twenty-third  instruction  asked  by  the  ao- 
cosed,  and  by  withdrawing  another  instruction,  which  the 
court  had  given,  touching  the  duty  of  the  jury  to  acquit  if 
Uiere  was  no  oorroboration  of  the  testimony  of  the  accom- 
plices. The  refused  instructions  pertain  to  the  same  subjecti 
and  will  be  considered  tt^ether. 

By  the  twenty-third  instruction  the  defendant  asked  the  court 
to  tell  the  jury  that  ^  the  act  of  an  accomplice  in  testifying  for 
the  state  so  as  to  criminate  himself  with  others  is  voluntary. 
He  could  not  be  compelled  so  to  da  He  testifies  for  the  state 
under  a  promise  of  favor,  expressed  or  implied,  on  condition 
that  he  will  make  a  full  confession  and  statement  in  regard  to 
the  matter.  His  testimony  comes  in  such  questionable  shape 
that  it  should,  in  the  interest  of  truth  and  justice,  be  subjected 
to  the  severest  semtiny,  and  acted  on  with  the  greatest 
caution.''  By  another  instruction,  the  court  had  been  re- 
quested to  advise  the  jury  not  to  convict  upon  the  uncor- 
robwated    evidence    of    accomplices.    In   acting    on    this 
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instruotion,  the  court  struck  out  the  word  ''advise"  and  in- 
serted in  lieu  thereof  the  word  **inatrQct"  After  counsel  for  the 
defendant  had  concluded  his  argument,  the  state's  attorney 
moved  the  court  to  withdraw  this  instruction,  which  was  done. 
Counsel  for  defendant  then  asked  the  court  to  give  it  with  the 
word  '^advise"  instead  of  the  word  ^'instruct,*'  which  the  court 
refused  to  da  By  the  fifth  and  ninth  instructions  given  for 
defendant,  the  court  had  told  the  jury  that  it  was  its  province 
to  determine  what  weight  should  be  given  to  the  testiu)ony  of 
the  accomplices,  and  that  it  should  consider  ''  all  the  circum- 
stances in  evidence  which  may  tend  to  disprove  the  truth  of 
the  testimony,  or  to  throw  suspicion  upon  it,  or  to  cause  its 
rejection,  and  also  to  consider  all  the  circumstances  which 
may  explain  the  motive  of  the  accomplice  in  testifying  falsely, 
or  what  might  tend  to  prompt  colored  or  untrue  statements 
from  him,  and  it  will  be  proper  for  the  jury  to  consider  such 
testimony  in  connection  with  any  threats  made  against  the 
accomplice  prior  to  bis  testifying,  or  any  violence  tlireatened  or 
attempted  upon  or  towards  him,  or  any  promises  of  help  or  aid 
or  relief  made  to  him,  or  any  intimidation  offered  against  liim, 
or  any  raising  of  hopes  in  any  way  in  his  breast^  of  escape  for 
himself,  or  any  knowledge  or  apfH'ehensioo  on  the  part  of  the 
accomplice  of  great  feeling  or  prejudice  against  the  ddfendant, 
or  any  other  fact  or  circumstance  naturally  calculated  to 
influence  the  fears  or  feelings  of  the  accomplice;  provided  such 
circumstances,  or  any  of  them^  appear  in  evidence,  and  the  jury 
may,  in  view  of  any  such  circumstances,  discredit  the  testi- 
mony of  said  accomplice  and  wholly  reject  it,  even  if  such 
rejection  will  lead  to.  the  acquittal  of  the  defendant." 

The  suspicion  with  which  the  testimony  of  accomplices  is 
received  by  the  courts,  and  their  unwillingness  to  sustain  con- 
victions resting  wholly  upon  the  uncorroborated  evidence  of 
such  persons,  has  led  to  the  very  general  practice  of  advising 
juries  to  act  with  great  prudence  and  suspicion  upon  such 
evidence,  and  to  acquit  unless  there  is  corroboration  in 
material  particulars.  But  our  researches  have  failed  to  dis- 
cover a  case  in  which  a  conviction  has  been  set  aside  by 
reason  of  the  court  refusing  so  to  instruct  or  to  advise.  In  the 
case  of  State  v.  Jones,  64  Mo.  891,  an  instruction  substantially 
that  of  the  twenty-third  here  was  refused  by  the  court,  and 
the  supreme  court,  in  passing  upon  the  case  declared  that  the 
instruction  ''should  have  been  given";  but  the  judgment  was 
xevcrsed  on  other  grounds,  and  we  do  not  know  that  in  the 
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absence  of  other  error  the  refusal  of  this  iDstmctlon  would 
ha^e  been  held  reyersible  error. 

In  State  ▼.  Haney,  2  Der.  &  B.  890,  the  supreme  court  of 
North  Carolina  declared  what  we  understand  to  be  the  true 
rule  upon  the  subject.  The  practice  of  giving  such  instruc- 
tions or  advice  to  the  jury,  it  is  there  said,  rests  in  the  dis- 
cretion of  the  presiding  judge,  and  his  refusal  so  to  do  is  not 
assignable  as  error.  ^  No  one, "  said  the  court,  ''can  require 
of  the  judge  to  give  an  instruction  to  the  jurj,  except  on  the 
law  of  the  case. ''  ''The  judge  may  caution  them  against 
reposing  hasty  confidence  in  the  testimony  of  an  accomplice. 
It  is  usual,  justifiable,  and,  we  add,  it  is  proper  to  do  so, 
whero  he  has  cause  to  apprehend  that  the  jury  may  feel  them- 
selves  bound  to  find  a  verdict  conforming  to  the  positive  testi- 
mony of  the  witness  without  weighing  the  circumstance  of 
suspicion  and  distrust  under  which  his  testimony  is  rendered. 
Long  usage,  sanctioned  by  deliberate  judicial  approbation, 
has  given  to  this  ordinary  caution  a  precision  which  makes  it 
approach  to  a  rule  of  law.  Jurors  are  advised  that  it  is  deemed 
hard,  and  that  it  is  unsafe  to  convict  on  the  testimony  of 
an  accomplice,  unless  that  testimony  receive  material  support 
firom  evidence  altund^,  so  coinciding  with  it  in  considerable 
circumstances  as  to  leave  no  rational  doubt  in  their  minds  of 
its  truth.  In  what  parts  of  the  details  of  the  testimony  this 
confirmation  should  be  had,  in  order  to  remove  the  jealousy 
and  suspicion  to  which  the  testimony  is  exposed,  and  to  create 
such  degree  of  confidence  in  his  general  credibility  as  to 
command  faith  in  those  parts  of  his  narrative  where  he  is 
not  supported,  the  judge  has  not  the  right  to  advise  or  direct 
the  jury.  Speculative  writers  have  indeed  undertaken,  with 
much  ingenuity,  to  devise  rules  of  fetith  on  the  subject,  but 
the  law  is  wholly  silent  concerning  them.  Tolerating  and 
approving  of  the  general  custom,  it  trusts  the  application  of 
the  caution,  under  all  the  circumstances  testified^  wholly  to 
the  intelligence  and  integrity  of  the  jury." 

The  learned  annotater  at  the  case  of  CommonweaUh  Y.Price^ 
71  Am.  Dee.  868,  adopts  the  declaration  made  in  this  case, 
that  "  long  usage,  sanctioned  by  deliberate  judicial  approba- 
tion, has  given  to  this  ordinary  caution  a  precision  which 
makes  it  approach  to  a  rule  of  law.  It  is  questionable,  how- 
ever, if  in  any  case  its  omission  would  be  ground  for  a  new 
trial";  and  in  its  support  cites  many  cases  which  will  be  found 
in  the  note  to  that  caie* 
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The  remaining  assignment  of  error  is  upon  the  giving  of  an 
instruction  by  which  the  court  told  the  jury  it  might  consider 
any  threats  against  the  deceased,  proved  to  have  been  made  by 
the  accused,  and  any  motive  to  kill  established  by  the  evidence, 
together  with  all  the  evidence  in  the  casCi  in  making  up  its 
verdict. 

The  instruction  is  not  subject  to  the  criticism  that  it  is  upon 
the  weight  of  the  evidence,  for  it  does  not  tell  the  jury  that 
such  facts  prove  or  tend  to  prove  the  issue  in  favor  of  the  state. 
Nor  does  it  announce  any  erroneous  proposition  of  law.  On 
the  contrary,  by  admitting  such  evidence,  the  court  declared 
its  competency,  and  it  is  true  that  the  jury  may  and  should 
consider  all  the  evidence  in  forming  its  verdict  While  we  do 
hot  think  the  instruction  erroneous  in  the  sense  of  entitling 
the  accused  to  a  new  trial,  it  is  much  to  be  hoped  that  the 
courts  will  reject  such  charges  when  asked.  Counsel  repre- 
senting the  state  may  very  properly  argue  before  the  jury  the 
effect  of  such  evidence.  But  the  field  of  argument  is  so  nearly 
invaded  by  such  instructions,  that  the  court  may  with  propri- 
ety decline  to  give  them. 

We  find  no  error  for  which  the  judgment  should  be  reversed, 
and  it  is  affirmed.  ^^^^ 

Jumr  Trial— -IxFBOPaa  R«mabks  bt  Ooi7HaL.~Aitowh<a  flie  mi^ 
0ondaot  of  conoMl  in  argamante  to  the  jury  is  to  Mriooflly  impropor  m  to  oall 
for  a  rovenal  of  a  judgment,  eee  extended  note  to  McDonaid  t.  People^  9 
Am.  St.  Rep.  659-670;  Builard  v.  Bo^UmSM.  iL  iL  Cb.,  64  N.  H.  27;  10 
AuL  St.  Rep.  367,  and  note  876,  877;  People  t.  AfUm^  66  Mioh.  460;  11  Aul 
St.  Rep.  612,  and  note;  Kem  ▼.  BridweU,  119  Ind.  826;  12  Am.  St.  Rep.  409, 
and  note.  In  Lamar  t.  BtaU^  65 Miss.  92^  theooort  refneed  toroTeraea  jndg* 
ment  of  oonFiction,  although  the  priaoner'a  righta  were  infringed  hy  the  trial 
oonrt  in  allowing  the  diatriot  attorney,  over  the  priaoner'a  objeotion,  to  make 
improper  remarka  to  the  Jnry,  it  appearing  from  thedefendant'a  Ofwaendenoe 
that  he  was  gnilty  of  the  erime  oharged. 

AccoMPLioBt  —  WiTNUSBS.  —  As  to  the  oorrobontion  of  an  aooomp]ioe*a 
testimony,  see  CkfmmonweaUh  ▼.  Holmm,  127  Mass.  424;  84  Am.  Rep.  891,  and 
note  408-411;  note  to  SicOe  ▼.  Lyon,  81  Am.  Rep.  622-^626. 

CRiicnrAL  Law  —  Homioidk— Thrkatb. —  Threats  made  by  an  aoeosed 
against  the  deceased  are  admissible  againat  the  former,  to  ahow  hia  malieet 
Hopkmi  T.  OommomoeaWk,  60  Pa.  Sk  9;  88  Am.  Deo.  618^  and  note*  JMw  v. 
^tele,  88  Ala.  91;  Aikodb  T.  Peopie,  I8O0L  61& 
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Bltbingham  V.  Eabhart. 

[C7  Minunpn,  488L] 

Vamaowm,  —  Tbm  Pbouviabt  Ck>VDinoH  ov  Both  thb  PLAnrnvr  awd 
DuxmoAHT  may  be  taken  into  oonsideration  by  the  jury  in  estimating 
the  damages  whioh  should  be  awarded  the  former  for  an  aaaanlt  com- 
mitted on  him  by  the  latter,  and  an  instruction  to  the  jnry  to  that  effeot 
is  not  erroneous. 

/.  Jf.  Gibson  and  J.  O.  Leech^  for  the  appellant 
Claude  Pintardj  for  the  appellee, 

CooPBB,  J.  This  is  an  action  by  appellee  to  recoyer  dam- 
ages for  injuries  inflicted  by  appellant  by  an  assault  and 
battery.  From  a  yerdict  and  judgment  for  two  hundred  dol- 
lars the  defendant  appeals.  The  principal  error  assigned  is 
the  action  of  the  court  in  giving  the  sixth  instruction  asked 
by  plaintiff,  which  is  as  follows:  **The  court  instructs  the 
jury  that  if  they  find  for  plaintiff  they  have  the  right  to  take 
into  oonsideration^  in  estimating  the  damages,  the  pecuniary 
condition  of  both  the  plaintiff  and  defendant'' 

It  is  said  by  counsel  for  appellant  that  there  is  neither  prin- 
eiple  nor  authority  for  instructing  a  jury  in  cases  of  this  char> 
acter  to  take  into  consideration  the  poverty  of  the  plaintiff. 

We  find  no  difficulty  in  supporting  the  charge  upon  both 
principle  and  authority.  The  evidence  shows  that  the  plain- 
tiff was  a  poor  man,  dependent  upon  his  personal  labor  for 
his  support,  and  that  by  reason  of  the  injuries  inflicted  upon 
him  he  was  for  more  than  two  weeks  unable  to  properly  per- 
form his  duties,  and  yet  feels  the  effect  of  the  blows  and  kicks 
administered  by  the  defendant 

In  actions  of  this  character,  in  which  insult  and  mortifica- 
tion bear  so  large  proportion  to  the  injury  inflicted,  juries  are 
not  restricted  to  the  actual  pecuniary  damages  sustained. 
Treating  of  such  actions,  Oreenleaf  says:  **  Nor  are  the  jury 
confined  to  the  mere  corporal  injury  which  the  plaintiff  has 
sustained;  but  they  are  at  liberty  to  consider  the  malice  of 
the  defendant,  the  insulting  character  of  his  conduct,  the  rank 
in  life  of  the  several  parties,  and  all  the  circumstances  of  the 
outrage,  and  thereupon  to  award  such  exemplary  damages  as 
the  circumstances  may,  in  their  judgment,  require.'' 

In  MeNamara  v.  King^  2  Gilm.  432,  the  trial  court  had  per- 
mitted evidence  of  the  pecuniary  condition  of  both  plaintiff 
and  defendant,  and  this  was  assigned  for  error.  The  court 
said:  "^  We  are  of  opinion  that  the  circuit  court  decided  cor- 
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rectly  in  admitting  the  evidence  and  giving  the  InetnictionB. 
In  actions  of  this  kind,  the  condition  in  life  and  circnmstances 
of  the  parties  are  pecnliarly  the  proper  subjects  for  the  con- 
sideration of  the  jury  in  estimating  damages;  their  pecuniary 
condition  may  be  inquired  inta  It  may  be  readily  auppoeed 
that  the  cooeeqiienees  of  a  severe  personal  injury  ivould  be 
more  disastrous  to  a  person  destitute  of  pecuniary  resources, 
and  dependent  wholly  on  his  manual  exertions  for  the  sup- 
port of  himself  and  family  than  to  an  individual  differently 
situated  in  life.  The  effect  of  the  injury  might  be  to  deprive 
him  and  his  family  of  the  comforts  and  necessaries  of  life. 
It  is  proper  that  the  jury  should  be  influenced  by  the  pecuni* 
ary  resources  of  the  defendant  The  more  affluent,  the  mora 
able  he  is  to  remunerate  the  party  he  hsB  wantonly  injured.'^ 

In  Gaitker  v.  Blovert^  11  Md.  536,  this  decision  was  ap- 
proved as  **  good  iense,"  and  as  such  we  add  our  ooncurrence 
in  it. 

We  find  no  error  in  the  proceedings.  The  appellant  may 
congratulate  himself  upon  escaping  with  so  moderate  a  ver- 
dict. A  verjT  much  larger  one  would  have  been  supported  by 
ihe  evidence^  and  would  have  met  our  hearty  approvaL 

Affirmed* 


DAacAOK  -*  PnTwiART  CoNDRiov    «r   PABma  •—  Pioiiihirj 
ftanoei  of  the  parties,  as  affooting  Htm  meaanra  of  damay  in  ■otiOM  «f 
tttlt  and  battofy,  see  note  to  Bowe  ▼.  JfoMi^  S7  Am.  Dee.  664^  587t 
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IPS  XlWBeiFK,  fU.] 

Died  18  IvorBEATivs  loa  Wast  01  DiLivaar,  if  ifttr  hrinc  ^fiii  ml  m 
koowledged  by  the  graator,  ha  learea  it  in  the  eostody  of  an  agiail^  witfi 
instmctiom  to  deliver  it  to  the  grantee  only  in  the  event  of  the  grantor's 
death,  though,  alter  eaoh  daalli^  it  m  Mirered  to  the  gnateo  1^  the 
agent,  aa  dirocted. 

Powel  and  Pdurel,  for  the  appellant. 

Perkins  and  Percy^  for  the  appelleeB* 

Cooper,  J.  Complainant  exhibited  her  bill  in  ihta  oanse 
again^  the  heirs  at  law  of  J.  W.  Stone,  to  cancel  as  a  cloud 
upon  her  title  a  certain  deed  under  which  the  defendants 
claim  title  to  the  lands  described  therein.  She  states  that 
her  hoaband,  J.  E*  StoDCi  was  the  owner  of  aaid  lands,  aud 
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died  leaving  no  children,  whereupon  eaid  lands  descended  to 
her  as  his  sole  heir  at  law.  The  facts  in  reference  to  the  exe- 
cution of  the  deed  sought  to  be  canceled,  as  stated  in  the  bill, 
«re,  that  in  October,  1882,  the  said  J.  E.  Stone  prepared,  or 
had  prepared,  a  deed  convejring  said  lands  to  his  father,  J.  W. 
Stone,  which  deed  he  put  among  his  private  papers  in  the  safe, 
of  which,  as  clerk  of  the  chancery  court  of  Tunica  County* 
he  had  control,  where  it  remained  until  some  time  there- 
after, when  the  said  J.  E.  Stone  and  complainant  were  about 
to  start  on  a  visit  to  the  state  of  Florida,  because  of  the  ill- 
health  of  her  said  husband.  At  that  time  J.  E.  Stone  sent 
to  his  ofiBce  for  the  deed,  and  acknowledged  its  execution  be- 
fore a  proper  officer;  and  this  being  done,  he  handed  the  deed 
to  one  Jacques,  his  deputy,  who  had  charge  of  all  his  papers, 
and  directed  him  to  put  it  back  in  the  same  place  where  it 
had  been  kept  from  the  day  he  had  signed  the  same,  never 
intending  to  part  with  the  control  or  possession  of  said  deed 
while  he  lived,  and  not  to  deliver  or  record  the  same  unless 
he,  the  said  J.  E.  Stone,  never  returnedj —  meaning,  unless  he 
died. 

The  complainant,  by  her  bill,  avers  ''that  there  was  no  de- 
livery of  said  deed  by  said  J.  E.  Stone  to  the  said  J.  W.  Stone, 
or  to  any  one  for  him.  The  intention  of  J.  E.  Stone  was,  that 
if  he  died  before  he  returned  home  from  Florida,  the  said 
Jacques  was  to  deliver  aaid  deed  to  said  J.  W.  Stone.  If  he 
did  not  die,  then  the  said  J.  B.  Stone  was  to  have  control  of  the 
same.''  The  appellees  demurred  to  the  bill,  on  the  ground  that 
the  facta  stated  show  delivery  of  the  deed.  The  demurrer  was 
sastained,  and  the  comj;>Iainant  appeals. 

The  demurrer  should  have  been  overruled.  No  delivery  of 
flie  deed  is  shown.  On  the  facts  stated,  the  deed  was  never 
oat  of  the  eustody  of  tiie  grantor.  It  was  handed  to  Jacques, 
to  be  by  him  deposited  among  the  private  papers  of  the 
grantor,  there  to  remain  until  his  death,  or  until  he  should 
exercise  his  will  over  it  by  dealing  with  it  according  to  his 
pleasure.  The  facts  disclose  no  act  or  purpose  of  a  present 
delivery,  absolute  or  conditional.  They  are  entirely  consist* 
ect  with  the  control  of  the  deed  by  the  grantor  during  his 
life,  and  inconsistent  with  his  parting  with  any  power  over  it. 
Mr.  Stone  evidently  thought  that  he  might  dispose  of  his 
estate  by  deed,  executed  according  to  the  forms  of  law,  of 
which  he  remained  in  possession  and  control,  and  which  was 
to  be  operative  only  upon  his  death.    In  this  he  was  mis- 
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taken:  Oooh  ▼.  Browne  Si  N.  H.  460;  Brown  v.  Brawfi^  66  Me. 
816;  Prutman  y.  Bai^r,  30  Wis.  644;  11  Am.  Rep.  692. 

The  decree  is  reversed,  demurrer  overruled,  and  defendants 
allowed  thirty  days  in  which  to  answer  after  the  mandate 
shall  have  been  filed  in  the  court  below. 


Dbkiis — Bumcrwscr  ov  Dbuvert.  —  Where  tbe  grantor  in  a  deed  of  gift 
gave  it  to  one  of  the  enheoribing  witneases,  with  instmctions  to  have  it  re 
oordedt  and  to  hold  it  as  hia  agent  nntil  he  shonld  be  dead,  and  then  deliver 
it  to  the  donees,  which  instrootions  were  followed,  it  was  decided  that  it  oould 
not  take  effeot  as  his  present  deeJ,  nor  as  an  estcrow,  bat  if  valid  at  all,  it 
mast  be  as  a  testamentary  paper,  and  be  proved  accordingly:  Wellborn  ▼• 
Weaver,  17  Ga.  267;  03  Am.  Dec  235,  and  particnlarly  note  243-246;  and 
see  also  Jonu  v.  Jcnee,  6  Conn.  Ill;  16  Am.  Deo.  36^  and  note  43-4fti 


ElOHARDS   V.   VaOOAEO    &    Co. 
[87  Mississippi,  SUL] 

WnAXTDUiMar  Oowbtahois  —  BuRDBN  ov  Pboov.  —  If  a  transaction  is 
shown  to  have  been  made  with  a  frandnlent  pnrpose  on  the  part  of  the 
grantor,  this  makes  a  prima  fade  case  in  favor  of  those  who  are  entitled 
to  attack  snoh  deed  or  transfer,  which  most  be  met  by  oounter-proof  on 
the  part  of  the  grantee^  or  those  claiming  nnder  him,  tending  to  show 
that  the  grantee  was  a  parohaser  for  valae^  and  withont  notice  of  the 
grantor's  frand. 

fftavD^  FaisuiffFiioir  Rboardiho.  ^  While  fraud  is  noTer  to  be  presumed, 
jet  if  n  transaotion  is  shown  to  be  frandnlent  on  the  part  of  one  of  the 
aotoTi^  then  it  is  not  incumbent  on  the  party  attacking  the  tfunaaotioa 
to  prove  the  fraud  of  the  other  actor  daimiag  under  it. 

8nUA  and  PowMf  and  Dovm$  and  fTard,  for  the  appellant. 

F.  B.  Prattf  and  Cathoon  and  Oreen^  for  the  appellees. 

CoopBR,  J.  Vaccaro  &  Co.  sued  out  an  attachment  against 
one  Ward,  which  was  levied  on  certain  goods  which  the  plain- 
tiffs claimed  had  been  sold  by  Ward  to  Richards  for  the  pur- 
pose of  defrauding  his  creditors.  Plaintiffs  sustained  their 
suit  against  Ward,  and  the  present  controversy  is  between 
them  and  Richards,  who  interposed  a  claim  to  the  property 
seized.  On  the  trial  of  the  claimant's  issue,  Ward's  fraudu- 
lent purpose  in  making  the  sale  was  abundantly  shown.  The 
claimant  contended  that  it  devolved  on  the  plaintiffs  to  estab- 
lish not  only  the  fraud  of  Ward,  but  that  he  (the  claimant) 
was  not  a  bona  fide  purchaser  for  value,  but  participated  in, 
or  had  knowledge  of,  Ward's  fraudulent  design.  The  court 
rejected  this  view,  and  instructed  the  jury  that  *'if  it  believed, 
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from  the  evidenooi  that  the  sale  by  Ward  was  fraudulent  on 
his  part,  then  the  burden  of  proof  is  on  Richards  to  show  to 
your  satisfaction  that  he  purchased  the  goods  for  value,  and 
without  knowledge  of  Ward's  design/'  The  giving  of  this 
instruction  is  the  principal  error  assigned. 

There  is  conflict  in  the  decisions  and  much  confusion 
among  the  text-writers  on  the  question  involved.  The  efiect 
of  the  statute  against  fraudulent  conveyances,  as  held  by 
one  line  of  decisions,  is  about  this:  Conveyances  made  by  a 
grantor  in  fraud  of  his  creditors  are  valid,  unless  it  be  shown 
that  the  purchaser  is  not  a  purchaser  for  value  and  in  good 
fifidth.  Another  line  of  authorities  states  the  effect  of  the 
statute  to  be,  that  conveyances  fraudulent  on  the  part  of  the 
grantor  are  invalid  at  the  suit  of  his  creditors,  unless  it  be 
shown  that  the  purchaser  is  a  purchaser  for  value  and  in 
good  faith.  The  authorities  are  uniform  in  declaring  that 
one  who  attacks  a  conveyance  as  fraudulently  made  must 
establish  the  fraud.  The  burden  of  proof  is  upon  him;  and 
he  is  opposed  by  the  presumption  of  good  faith  and  legality 
that  attaches  in  favor  of  the  ordinary  transactions  of  busi- 
ness. The  conflict  of  decisions  arises  a  step  beyond,  when 
the  inquiry  is,  whether  the  plaintiff,  by  proof  of  the  fraud  of 
the  grantor,  has  made  a  prima  facie  case  against  the  grantee, 
entitling  him  to  recover,  in  the  absence  of  any  evidence  by 
his  adversary.  In  Massachusetts,  New  Jersey,  Iowa,  Wis- 
consin, Connecticut,  and  Maryland,  it  is  held  that  the  plain- 
tiff must  not  only  show  fraud  on  the  part  of  the  seller,  but 
participation  in  or  notice  of  it  by  the  buyer:  Bridge  v.  Egghs- 
Um,  14  Mass.  245;  7  Am.  Dec.  209;  FoeUr  v.  HaU,  12  Pick. 
89;  22  Am.  Dec.  400;  New  York  F.  Ins.  Co.  v.  Tooher,  85  N.  J. 
Eq.  408;  Tantum  v.  Oreen,  21  N.  J.  Eq.  864;  MercKanUf  NaL 
Bank  v.  Northrttpj  22  N.  J.  Eq.  68;  Adame  v.  Foley^  4  Iowa, 
44;  Fijield  v.  Gaston,  12  Iowa,  218;  Mehlhop  v.  Pettibone,  64 
Wis.  662;  Parteh  v.  HarriSy  26  Conn.  480;  Cooke  v.  Cooke,  43^ 
Md.  624.  On  the  other  hand,  the  courts  of  Pennsylvania^ 
New  York,  Alabama,  Texas,  Arkansas,  and  North  Carolina 
bold  that  where  the  fraud  of  the  grantor  is  established,  a 
prima  facie  case  is  made  by  the  plaintiff,  which  must  be  met 
by  the  purchaser  by  evidence  that  he  is  a  purchaser  in  good 
faith,  for  value:  Rogers  v.  HaU,  4  Watts,  859;  Clark  v.  Depew, 
25  Pa.  St  609;  64  Am.  Dec.  717;  Uoyd  v.  Lynch,  28  Pa.  St. 
419;  70  Am.  Dec.  187;  Stann  v.  Kelly,  88  N.  Y.  418;  Hamil- 
ion  V.  BlackweU,  60  Ala.  645;  Gordon  v.  Tweedy,  71  Ala.  202; 
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Brown  y.  Tnam  C.  Htdfe  Co.,  64  Tex.  896;  Aftlkr  ▼.  Frtdty,  2t 
Ark.  22;  FtiU«i»WMi^  ▼,  £tiberi«,  4  Dev.  &  B.  278;  Wtnihy  ▼. 
Oai{d€U,  76  N.  C.  62. 

We  concur  in  the  vicwi  mvnottnoed  br  those  courts  which 
hold  that  proof  of  fraud  on  the  part  of  the  grantor  is  suffi- 
cient to  entitle  his  ereditore  to  subject  the  property  fraudu- 
lently assigned,  in  the  absence  of  evidence  showing  the 
claimant  to  be  m  purchaser  for  value  and  in  good  faith.  We 
fail  to  perceive  whj,  in  cases  of  this  character,  the  party  as- 
sailing the  conveyance  shall  be  required  to  assume  the  burden 
of  showing  participation  in  the  fraud  by  the  purchaser,  and 
the  non-payment  of  value  for  tiie  property  fraudulently  con- 
veyed. 

The  deciBians  holding  it  to  be  the  duty  of  the  creditor  to 
establish  not  only  the  fraud  of  the  seller,  but  that  of  the  pur- 
chaser, seem  to  i«6t  upon  an  undue  exteusion  of  the  rule  that 
fraud  is  never  to  be  -presumed,  but  must  alwajrs  be  proved  by 
the  party  alleging  it  to  exist.  This  rule  is  so  well  established 
as  to  ha^w  become  one  of  the  maxims  of  the  law;  but  it  is 
not  true  that  where  a  transaction  has  been  Bhown  to  be  fraud- 
ukot  on  the  part  of  one  of  the  actors,  it  is  incumbent  upon  a 
party  claiming  or  defending  against  it  to  show  the  fraud  of 
the  other  actor  claiming  under  it  Good  faith  and  legality 
are  presumed  to  exist  in  Tefersnoe  to  the  ordinary  business 
transactione  of  life,  and  the  burden  is  upon  him  who  asserts 
the  contrary;  hut  it  is  otherwise  when  the  transaction  is  itself 
unfair,  or  is  prima  fade^  shown  to  be  illegal:  Wharton  on  Evi- 
dence, sees.  366,  1248;  Bigelow  en  Fraud,  130,  132.  Mr. 
Bigelow,  while  denying  that  the  defense  of  purchase  for  value 
is  new  matter  in  Avoidance,  concedes  that  the  plaintiff  proving 
the  fraud  of  the  seller  makes  a  frima  facie  case.  He  says: 
**A  scrutiny,  bowewr,  of  the  situation,  in  such  a  case,  will 
show  that  the  deinse  of  purchase  for  value  is  not  new  matter 
in  avddanee.  The  defendant,  being  a  purchaser  from  one 
having  the  legal  title,  •  •  •  «  has  himself  acquired  that  title. 
The  plaintiff  can  then  only  have  en  equitable  title,  and  to 
prevail,  he  must  onreroome  the  former;  and  this  whether  he 
sues  at  law  or  in  equity.  In  oUier  words,  he  must  show  that 
the  purchaser's  title  is  bad.  This  he  undertakes  to  do  by  show- 
ing that  the  vendor's  title  was  obtained  from  him  [the  plain- 
tiff] by  the  vendor's  fraud;  and  this  is  sufficient.  But  how 
does  it  become  so?  The  answer  is,  that  in  law  it  shows  pre- 
sumptive notice  to  the  defendant.    The  defendant  is  presumed. 
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frima  facie,  to  be  privy  to  his  grantor's  fraud.  This  presump- 
tion tiie  defendant  must  now  meet,  but  just  as  be  would  meet 
any  other  fact  alleged  and  testified  to,  or  presumptively 
shown,  by  the  plaintiff.  The  defense  is  still  negative,  i.  e.,  de- 
nial. Hence  the  burden  of  proof  is  still  upon  the  plaintiff. 
....  But  it  may  still  be  thought  necessary  to  inqnire  whether 
the  plaintiff  himself  has  really  sustained  the  burden  of  proof, 
80  as  to  require  the  defendant  to  como  to  the  support  of  his 
defense  by  merely  showing  fraud.  It  may  be  asked  if  the 
plaintiff  ought  not  to  go  further,  and  though  he  has  made  a 
ease  of  fraud  in  the  grantor,  offer  some  definite  evidence  of 
notice,  or  what,  for  the  present  purpose,  is  the  same  thing, 
that  the  conveyance  to  the  defendant  was  voluntary.  The 
answer  of  the  authorities,  though  not  without  here  and  there 
a  discordant  note,  is,  that  evidence  of  the  fraud  is  enough,  and 
this  whether  the  case  be  one  of  fraud  on  creditors  or  fraud  on 
a  vendor.  Such  is  the  better  answer  in  those  states  in  which, 
in  cases  of  fraud  upon  creditors,  notice  to  the  purchaser  is 
Bufiicient  to  defeat  his  title." 

There  are  two  classes  of  suits  at  law  so  nearly  analogous  to 
suita  by  creditors  to  subject  property  fraudtilently  conveyed, 
ibat  it  IB  difficult  to  draw  a  distinction  between  them  suffi- 
cient to  warrant  the  application  of  different  rules  of  procedure. 
These  are  suits  by  one  whose  property  has  been  secured  by  the 
fraud  of  the  vendee,  and  who  sues  to  recover  it  from  another 
claiming  under  the  fraudulent  vendee,  and  suits  by  an  indorsee 
of  a  bill  or  note  against  the  maker^  who  defends  upon  the 
ground  that  the  instrument  was  secured  by  the  fraud  of  the 
payee.  In  these  cases  it  has  been  uniformly  held  that  proof 
of  tbe  fraud  of  the  vendee  of  the  property,  or  payee  of  the 
note,  imposes  upon  the  party  claiming  under  him  the  duty  of 
showing  that  he  ia  a  purchaser  for  value  and  in  good  faith: 
Aniey  v.  BidweU,  13  Mees.  &  W.  73;  FUeh  v.  Jones,  32  Bug. 
L.  A  Eq.  134;  Patan  v.  Coit,  6  Mich.  505;  72  Am.  Dec.  58; 
Clark  V.  Ptase,  41  N.  H.  414;  Bigelow  on  Fraud,  132;  Spira 
v.  HonUhaU,  77  Ala.  137;  Eoiter  v.  Allen,  8  Allen,  7;  Morgan 
T.  Moru^  13  Gray,  150;  Haskins  v.  Warren,  115  Mass.  514. 
•  Proof  that  the  purchaser  bought  for  value,  the  price  paid 
'  being  adequate,  is  generally  held,  in  the  absence  of  other  evi- 
dence showing  notice  of  tbe  fraud,  to  raise  the  presumption 
of  good  faith:  Starin  v.  Kelly,  88  N.  Y.  418;  Shores  v.  Doherty, 
Wis  163;  Spira  v.  HomthaU,  77  Ala.  137. 
In  view  of  the  very  full  instructions  secured  by  the  claim- 
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ant  in  this  case,  we  deem  it  unnecessary  to  consider  whether 
the  first  instruction  for  the  plaintiffs  is  technicallj  accurate^ 
in  announcing  the  proposition  that  proof  of  the  fraud  of  the 
seller  shifted  the  burden  of  proof  to  the  claimant,  or  whether, 
as  contended  by  Mr.  Bigelow^  the  instruction  should  have  been 
that  such  proof  made  a  prima  facie  case  for  the  plaintiffs, 
which  it  was  incumbent  upon  the  claimant  to  meet  by  the 
production  of  evidence  sufficient  to  restore  the  equilibrium. 
The  distinction  is  technical,  and  it  is  manifest  that  in  this 
case  it  was  not  influential  in  producing  the  result  reached. 

This  disposes  of  the  errors  assigned,  except  the  action  of 
the  court  in  refusing  the  second  instruction  asked  by  the 
claimant.  The  substance  of  this  instruction  is  but  a  repeti- 
tion of  the  matters  distinctly  specified  in  the  other  instruction 
given  for  the  claimant,  and  under  such  circumstances  its  re- 
fusal cannot  be  ground  of  error. 

The  judgment  is  affirmed. 


Fraudulent  Convktancks  —  Burdsh  or  Pboot.  —  The  burden  of  proof 
le  upon  the  grantee  in  a  deed  exeented  to  him  by  an  insolvent  debtor,  in 
payment  of  an  exieting  debt^  to  ehow  that  the  ooneideration  paid  for  the 
oonveyanoe  was  both  ▼alvable  and  adequate,  when  anofeber  oreditor  who  haa 
rednoed  hit  debt  to  judgment  attacks  the  conveyanoe  for  fraud:  Mobile  iffosk 
Bamkr.  MeDmM,  89  Ala.  434;  18  Am.  St  Rep.  187,  and  note. 
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ZmmAirci — Pabol  WAiysa. — Kotwithstandiho  a  Oonpitiov  nr  nn 
Pouor  or  iHSuaANOi  that  "  it  is  understood  and  agreed  that  the  agenti 
of  this  oompany  have  no  authority  in  any  manner,  or  by  any  act  or 
omission  whatever,  either  before  or  after  making  this  oontraei^  to  waiTO^ 
alter,  modify,  strike  from  this  policy,  or  otherwise  to  change  any  of 
its  conditions  or  restrictions,  except  by  distinct,  specific  agreement^ 
clearly  expressed  and  indorsed  hereupon,  and  signed  by  the  agent  mak- 
ing it^"  a  parol  waiver  by  an  agents  of  defects  in  proof  of  loos^  is 
effectuaL 

ImrBAHOB — Gbvbbal  Aqbmt,  Who  n.  —  One  who  is  appointed  by  an 
insurance  company  in  one  state  as  its  agent  for  the  transaction  of  the 
business  of  insurance  in  another  state  during  a  designated  year,  and 
who  is  authorised  to  make  contracts  of  insurance  and  to  issue  policies, 
is  a  general  agent;  and  his  principal  is  bound  by  a  notice  to  him,  or  by 
anything  said  or  done  by  him  in  relation  to  tiie  oontraot  or  risk,  either 
before  or  after  the  oontraot  is  made. 

ImuRANOB.  —  CoirDinoH  Avomnro  Pouor  n  IxTKSOBt  or  ths  Ihsubsd 
BB  Othbb  than  an  Amolutb  Fbx-8implb  means  only  that  he  shall 


I 
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not  have  a  limited  interest,  but  shall  claim  and  hold  nnder  a  oonTeyancs 
parporting  to  invest  him  with  an  estate  in  fee;  bnt  an  applicant  for  in- 
niianoe  is  not  called  upon  to  settle  questions  of  title  with  very  gre^t 
precision,  and  the  fact  that  there  is  a  naked  legal  title  outdtuoiliiig  will 
not  aToid'  the  policy  if  the  assured  is  the  entire  beneficial  owner  of  the 
nremises* 

• 

Action  of  W.  B.  and  T.  B.  Bowdre  against  the  Phenix 
Insurance  Company,  of  Brooklyn,  New  York,  to  recover  for 
the  loss  of  plaintiffs'  residence  by  tire.  The  policy  which 
had  been  issued  to  the  plaintiffs  contained  two  conditions 
which  were  relied  upon  by  the  defense,  the  first  of  which  was 
as  follows:  "And  as  a  part  of  the  preliminary  proofs  of  loss, 
the  assured  shall  procure  the  duly  verified  certiilcate  of  some 
reliable  and  responsible  builder,  in  detail,  as  to  the  actual 
cash  value  of  such  building,  made  before  said  fire,  which 
shall  be  attached  to  and  form  a  part  of  such  proofs."  The 
other  condition  was  as  follows:  "  It  is  understood  and  agreed 
that  the  agents  of  this  company  have  no  authority  in  any 
manner,  or  by  any  act  or  omission  whatsoever,  either  before 
or  after  making  this  contract,  to  waive,  alter,  modify,  strike 
from  this  policy,  or  otherwise  to  change  any  of  its  conditions 
or  restrictions,  except  by  distinct,  specific  agreement,  clearly 
expressed  and  indorsed  hereupon,  and  signed  by  the  agent 
making  it  Nor  shall  silence  upon  receipt  of  notice  of  breach 
of  any  condition  or  restrictions  herein,  or  failure  to  declare 
this  policy  forfeited  thereby,  or  the  issuance  of  any  renewal 
or  new  policy,  or  the  acceptance  of  any  premium  or  other 
money,  or  any  other  act  or  omission  whatsoever  by  any  agent 
of  this  company,  whether  with  or  without  knowledge  of  such 
breach,  or  whether  before  or  after  the  making  of  this  contract, 
work  any  waiver  of  such  conditions  or  restrictions,  or  affect 
any  estoppel  against  this  company,  or  deprive  it  of  any  for- 
feiture or  defense,  either  in  law  or  in  equity,  to  an  action  upon 
this  policy.''  The  policy  was  countersigned  and  issued  by 
T.  P.  Hill,  agent  of  the  insurance  company  at  Senatobia,  Ifis- 
sissippi.  He  was  provided  with  blank  printed  policies  signed 
by  the  president  and  secretary  of  the  insurance  company,  and 
it  was  his  custom  to  make  contracts  of  insurance,  and  fix  the 
rate,  receive  the  premium,  and  issue  policies,  first  filling  in 
the  written  portions.  He  transmitted  to  the  company  daily 
a  report  of  his  business.  His  certificate  or  commission  showed 
his  appointment  as  agent,  "  with  full  power  to  receive  propos- 
als for  iDBurance  against  loss  and  damage  by  fire  in  Senato- 
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HiBsisaippi,  and  vicinity,  to  fix  rates  of  premium,  to 
receive  moneys,  and  to  countersign,  issue,  renew,  and  consent 
to  the  transfer  of  policies  of  insurance  signed  by  the  president 
and  secretary,  to  the  said  Pbeniz  Insurance  Company,  sub- 
ject to  the  rules  and  regulations  of  said  company,  and  to  suca 
instructions  as  may  from  time  to  time  be  given  by  its  offi- 
cers." The  certified  transcript  from  the  auditor's  office  showed 
that  T.  P.  Hill  was  in  the  list  of  agents  appointed  in  the  state 
by  the  insurance  company,  and  that  the  certificate  of  his 
appointment,  signed  by  the  president  and  secretary,  was  as 
follows:  ''This  is  to  certify  that  the  persons  named  in  this 
schedule  have  been  duly  appointed  by  the  Phenix  Insurance 
Company,  of  Brooklyn,  New  York,  as  its  agents  for  the  trans- 
action of  the  business  of  insurance  in  the  state  of  Mississippi 
during  the  year  1888.'^  Soon  after  the  plaintiffs'  house  was 
burned,  they  applied  to  the  agent,  Hill,  and  asked  him  what 
should  be  done  to  collect  the  money.  He  answered  that 
notice  of  the  loss  must  be  given  to  him,  and  thereupon  wrote 
out  said  notice,  addressed  to  himself;  it  was  then  signed 
by  one  of  the  plaintiffs  and  taken  by  Hill,  who  further  in- 
formed plaintiffs  that  they  must  make  proof  of  loss,  and 
copied  for  them  a  form  of  proof  which  plaintiffs  recopied  and 
returned  to  the  agent  duly  signed.  The  agent  suggested  some 
corrections,  which  were  made,  after  which  he  received  the 
proof,  declared  it  correct,  and  forwarded  it  to  the  company. 
The  proof  so  forwarded  did  not  contain  any  builder's  esti- 
mate, as  required  by  the  policy,  the  agent  having  declared  to 
plaintiff  that  he  did  not  think  it  necessary,  unless  the  com- 
pany should  ask  for  it.  The  proofs,  so  prepared  and  delivered 
to  the  agent,  were  by  him,  on  or  about  the  22d  of  September, 
1888,  forwarded  to  the  general  agent  of  the  company  at  Chi- 
cago. On  the  28th  of  September  the  general  agent  sent  a 
registered  letter  to  the  plaintiffs  at  Senatobia,  calling  attention 
to  the  omission  of  the  builder's  estimate  from  the  proofs  of 
loss,  and  declaring  that  this  estimate  was  indispensable,  and 
that  the  general  agent  would  not  receive  the  proof  of  loss 
without  it.  The  plaintiffs  had,  however,  changed  their  post- 
office  address  from  Senatobia  to  Coldwater,  of  which  fact  the 
general  agent  of  the  company  had  no  notice,  and  this  letter^ 
on  that  account,  failed  to  reach  the  plaintiffs  until  about  the 
expiration  of  the  time  for  furnishing  proof  of  the  loss.  On 
September  29th,  plaintiflfs  wrote  the  company  again,  send* 
ing  a  eopy  of  the.  proof  of  loss,  made  under  the  directtou  and 
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oorrected  by  the  agenti  and  in  the  letter  stated  that  a  written 
aiatement  of  the  fire  had  been  given  to  the  agent,  HilL  Thie 
latter  letter,  though  leeeiyed  at  Chicago  on  the  4th  of  OctobWy 
was  never  answered.  On  receiving  the  letter  from  the  general 
agent  at  Chicago,  the  plaintifb  again  consulted  the  agent» 
Hill,  at  Senatobia,  who  still  thought  that  the  builder's  esti* 
mate  was  unnecessary.  One  was,  however,  obtained  by  the 
plaintiff  and  sent  to  the  general  agent  on  the  23d  of  October. 
It  was  received  on  the  80th  of  the  same  month,  and  the  gen- 
eral agent,  in  acknowledging  its  receipt,  declared  that  the 
time  had  expired  and  that  the  policy  had  been  forfeited.  The 
title  to  the  property  insured  had  been  purchased  by  the  exec- 
utors of  plaintiffs'  grandfSftther,  who  had  taken  title  in  them- 
selves lor  the  benefit  of  the  plaintiffs  and  their  brothers  and 
sisters.  In  doing  so,  these  executors  were  acting  under  a 
devise  in  the  will,  and  the  property  so  purchased,  or  the  pro- 
ceeds, was,  by  the  terms  of  the  will,  to  be  divided  between 
the  plaintiffs  and  their  brothers  and  sisters  when  the  youngest 
arrived  at  age.  The  plaintiffs  had '  succeeded  to  the  title  of 
all  their  brothers  and  sisters.  Verdict  and  judgment  for  the 
plaintiff;  defendant  appealed. 

Shands  and  Johnmn^  and  W.  R.  Harper^  for  the  appellant 

OgUiby  and  Taj^,  for  the  appellees. 

Woonsi  C.  J.  The  various  defenses  presented  by  the  de- 
fendant corporation  in  the  court  below,  on  the  grounds  of 
overvaluation  of  the  property  destroyed,  the  vacant  and  un- 
occupied condition  of  the  house  when  burned,  the  occurrence 
of  the  fire  throuf^  the  negligence  of  the  plaintiffs,  and  the 
institution  of  plaintiffs'  suit  before  resort  was  had  to  arbitra- 
tion have  been  abandoned,  as  we  are  led  to  believe.  If  mis- 
taken in  this,  they  must  now  be  abandoned,  when  we  declare 
them  to  be  without  merit 

The  two  other  defenses  are  these,  vis.:  1.  The  ISdlure  of 
plsintiflRs  for  more  than  thirty-six  days  after  the  loss  occurred, 
to  furnish  the  defendant  witii  complete  proof  of  loss,  including 
a  bnilder'a  estimate  as  to  the  value  of  the  property;  2.  The 
inability  of  the  plaintifiii  to  show  that  they  were  the  owners 
of  the  propetty  in  absolnte  fee-simple. 

Let  us  examine  these  propositions  in  ordw,  and  with  some 
minutenosa 

1.  The  plea,  going  to  the  matter  of  the  feilure  to  furnish 
pnef  oChiss  asmplsin,  indncKng  ttw  buikbr's  esttmale^  is  oo»- 
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feBsedy  and  soagbt  to  be  avoided  by  an  allegation  of  waiver  as 
to  the  reqnirement  of  tbe  policy  toncbing  the  furnishing  of  the 
builder's  estimate  by  one  Hill,  the  agent  of  the  defendant  cor- 
poration at  Senatobia,  and  the  agent  who  made  the  contract 
for  insurance  with  and  issued  to  the  plaintiffs  the  policy  sued 
upon. 

There  is  a  sharp  and  irreconcilable  conflict  in  the  testimony 
on  this  point.  The  evidence  of  one  of  the  plaintiffs  satisfac- 
torily establishes  a  waiver  by  the  agent,  Hill,  and  the  evidence 
of  the  agent,  Hill,  with  equal  distinctness  denies  any  waiver. 
This  question  of  fact  was  submitted  to  the  jury,  under  fair 
instructions  from  the  court,  and  the  issue  found  for  plaintiffs. 
There  is  left  for  our  determination  the  sufficiency  of  the  proof 
to  establish  the  contention  that  Hill  was  not  a  mere  local 
agent,  with  very  narrow  powers,  but  that  he  was  a  general 
agent  in  a  limited  territory,  clothed  with  powers  ample  enough 
to  authorize  him  to  do  that  particular  act  which  it  is  alleged 
he  performed  on  this  occasion,  viz.,  waive  a  part  of  the  re- 
quired proof  of  loss. 

It  may  be  remarked  at  this  point  that  the  contention  of 
appellant's  counsel  that  there  can  be  no  parol  waiver  by  rea- 
son of  the  provision  in  the  policy  that  such  waiver  shall  be 
only  by  writing  indorsed  on  the  policy  is  not  maintainable. 
In  New  Orleans  Ins.  Asa^n  v.  Matthews^  65  Miss.  301,  this 
court  said  that  such  parol  waiver  might  be  made,  despite  such 
provision  in  the  policy  requiring  it  to  be  done  in  writing,  and 
especially  that  such  stipulation  applies  only  to  those  condi- 
tions and  provisions  which  relate  to  the  formation  and  con- 
tinuance of  the  contract  of  insurance,  and  are  essential  to  its 
binding  force  while  it  is  running,  and  does  not  apply  to  con- 
ditions which  are  to  be  performed  after  loss  has  occurred. 

But  was  Hill  the  agent  of  the  defendant  corporation  in 
such  sense  as  made  him  capable  of  waiving  the  production 
of  the  builder's  estimate  in  this  case?  It  is  distinctly  shown 
by  the  record  that  on  February  24,  1888,  Hill  was  "  appointed 
by  the  Phenix  Insurance  Company,  of  Brooklyn,  New  York, 
as  its  agent  for  the  transaction  of  the  business  of  insurance 
in  the  state  of  Mississippi  during  the  year  1888." 

Under  this  appointment,  was  Hill  simply  a  solicitor  of  in* 
surance, —  a  mere  runner  engaged  in  hunting  up  persons 
desiring  or  needing  insurance?  or  was  he  the  agent  of  the 
company  in  that  larger  sense  that  made  him  stand  for  and 
represent  the  corporation  in  its  dealings  with  those  doing  bosi- 
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11688  with  it?  All  that  oonld  be  done  by  any  officer  of  the 
company  in  the  management  of  ite  accustomed  business  at 
Senatobia  was  clearly  within  the  scope  of  Hill's  authority. 
Having  constituted  Hill  '*  its  agent  for  the  transaction  of  the 
business  of  insurance  in  the  state  of  Mississippi  during  the 
year  1888,"  the  company  had  done  more  than  create  him  a 
mere  local  agent  with  limited  powers.  It  had  conferred  upon 
him  authority  which  justified  a  person  dealing  with  him  in 
regarding  him  as  its  general  agent,  and  as  authorized  to  waive 
a  simple  condition  required  to  be  performed  by  the  insured 
after  loss. 

But  the  controversy  would  appear  to  have  been  put  an  end 
to  in  this  state  by  the  opinion  of  this  court  in  t-:e  case  of 
Rivara  v.  Q^een^8  Insurance  Co.,  62  Miss.  728.  Judge  Arnold, 
in  that  case,  said:  ^'The  powers  of  insurance  agents  to  bind 
their  companies  are  varied  by  the  character  of  the  functions 
they  are  employed  to  perform.  Their  powers  may  be  limited 
by  the  companies  in  this  respect,  but  parlies  dealing  with  them 
aa  to  matters  within  the  real  or  apparent  scope  of  their  agency 
are  not  affected  by  such  limitations,  unless  they  had  notice  of 
the  same.  An  insurance  agent  clothed  with  the  authority  to 
make  oontracts  of  insurance,  or  to  issue  policies,  stands  in  the 
■tead  of  the  company  to  the  insured.  EQs  aots  and  declara- 
tiona  in  reference  to  such  business  are  the  acts  and  declarap 
UoiiB  of  the  company.  The  company  is  bound,  not  only  by 
notice  to  such  agent,  but  by  anything  said  or  done  by  him  in 
relation  to  the  contract  or  risk,  either  before  or  alter  the  con- 
tract is  made." 

We  are  clearly  of  opinion,  therefore,  that  Hill  was  a  general 
agent  of  defendant^  and  that  he  might  waive  the  production  of 
the  bnilder'fl  eetimate.  The  jury  having  found  the  facts  for 
plaintiffs,  aa  already  stated  by  os,  and  there  being  proof 
to  rapport  that  finding,  we  conclude  that,  on  this  branch  of 
the  case,  the  contention  of  appellant  is  untenable. 

2.  Let  U8  now  consider  the  remaining  ground  of  defense. 
The  fourth  condition  in  the  policy  of  insurance  stipulates  that 
^  if  the  interest  of  the  assured  in  the  property  be  other  than 
an  absolute  fee-simple  title,  .  •  •  .  it  must  be  so  represented 
to  the  company  and  so  expressed  in  the  written  part  of  this 
pdicy.'* 

It  appears  that  no  written  application  for  insurance  was 
ever  made  by  the  assured,  and  one  of  the  plaintiffs  testified 
that  he  thought  he  represented  orally  to  Hill  that  plaintiflb 
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were  the  owners  of  the  fraperij.  Leaving  out  of  confiiderar 
Hon,  however,  any  effect  this  proof  was  legitimately  eiititleii 
to»  is  the  company's  contention  maintainable  as  an  inde- 
pendent proposition  in  the  case? 

In  support  of  their  position,  appellant's  counsel  refer  us  la 
the  outstanding  legal  title  in  the  surviving  executor  of  Merri- 
weather,  and  to  the  supposed  imperfection  in  the  execution  of 
the  deed  from  Ward,  the  attorney  in  fact,  to  the  plaintiffs,  and 
insist  that  it  is  thereby  shown  that  there  is  not  an  absolute 
fee-simple  title  in  the  appellees.  By  the  insertion  of  those 
words  in  the  conditions  of  its  policies,  can  it  be  successfully 
maintained  that  the  insurance  company  meant  that  every  loss 
occurring  under  its  policies,  in  which  the  assured  should  be 
unable  to  show  a  title  indefeasible  and  good  against  the  world, 
—  a  title  free  from  every  defect,  real  or  seeming,  and  on  which 
not  the  smallest  cloud  rested, — should  be  borne  by  the  as- 
sured? To  tolerate  such  an  opinion  would  be  equivalent  to 
holding  that  the  company  had  deliberately  set  a  trap  to  en- 
snare the  simple-minded  and  unwary.  The  contract  of  indem- 
nity in  multitudes  of  cases,  all  over  the  land,  would  prove  only 
a  djlusion  and  a  snare  to  the  victims  of  premeditated  cun- 
ning. We  cannot  believe  that  any  honestly  directed  and  fiiir- 
dealing  company  will  deliberately  undertake  the  management 
of  its  business  on  such  basis^ 

What  is  meant,  then,  by  the  words  ''absolute  fee-»mple  title^'* 
in  this  connection?  It  can  only  mean  that  the  assured  did 
not  have  a  limited  interest  in  the  property,  but  that  he  claimed 
and  held  under  a  deed  of  conveyance,  or  other  evidence  of 
title,  purporting  to  invest  them  with  an  estate  in  fee-simple. 
It  can  only  mean  that  the  assured  hel^d  under  a  paper  title 
conferring  upon  them  this  sort  of  estate  as  contradistinguished 
from  any  limited  and  inf^ior  one.  The  reason  for  this  dis- 
tinction is  obvious.  The  insurer  will  not  deal  with  or  take  the 
great  risk  of  indemnifying  against  loss  and  damage  a  mere 
tenant,  lease-holder,  or  other  person  claiming  and  having  only 
some  qualified  interest  in  the  property;  but  this  contract  for 
indemnity  will  be  made  only  with  the  person  having  the  title, 
— the  beneficial  owner, — the  person  having  the  abeolute,  i.  e., 
the  vested  as  opposed  to  Uie  contingent  or  ccmditiona},  title. 

It  was  well  said  by  the  court  in  Liverpool  etc.  Ins,  Co.  v.  JIfe* 
€hrirey  52  Miss.  2S1:  '^Partses  applying  for  insurmneeare  not 
ealled  on  to  settle  questions  of  title  with  vwy  great  pfeeaioii.'' 
We  repeat  and  empbasij»  the  remark  Iwra 
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Applying  these  principles  to  the  case  at  bar,  we  will  see  that 
plaintiffs  are  the  sole,  undispnted,  beneficial  owners  of  the  prop- 
erty in  question,  holding  under  a  conveyance  purporting  to  in- 
vest them  with  an  estate  in  fee-simple.  The  truth  is,  so  far  as 
this  record  discloses,  plaintiffs  are  the  only  persons  on  earth  hav- 
ing any  sort  of  interest  in  or  claim  of  beneficial  ownership  to  the 
premises.  There  is,  at  the  utmost,  a  mere  naked  legal  title  out- 
standing in  one  of  the  three  surviving  executors  of  Merri- 
weather,  and  this  executor  is  the  mere  trustee  of  the  title  for 
these  very  plaintiffs  and  their  brothers  and  sisters,  all  of  said 
brothers  and  sisters  having  conveyed  their  undivided  interests 
to  these  plaintiffs.  Will  any  one  deny  that  plaintiffs  might 
not,  if  thought  necessary  to  protect  their  title,  go  into  a  court 
of  chancery  and  irarmediately  have  the  naked  legal  title  di- 
vested out  of  the  trustee  and  invested  in  themselves? 

The  appellees  are  the  real  owners  of  the  premises;  they  are 
the  sole  owners  asserting  title;  and  they  must  bear  the  total 
loss  involved  in  the  destruction  of  the  building,  unless  we  shall 
hold  the  company  liable. 

Babstantial  right  and  indubitable  justice  are  in  the  views  wo 
have  enunciated,  and  they  must  be  upheld  and  enforced  by  an 
affirmance  of  the  action  of  the  eourt  bctow; 

Affirmed. 


jAonrr,  'Who  m:  Qm  J^anmm  ▼.  J^kaamB  Jm,  Oxp 
83  CwL  atf;  17  Am.  &t,  Rc^  233;  QmOmtUal  hu.  Ok  v.  Biidtntan,  127  lU. 
884;  11  Abl  St  Rep.  121;  TravelenJna.  Co.  ▼.  Harv^f,  82  Va.  949. 

Ih SUKAXCB.  —  Pabol  WiOVSB  ov  CONDITION:  JSoe  Wheaion  t.  North  Britiah 
tU»  Tn$.  Cfo,,  76  CaL  415;  9  Am.  8t  Rep.  216,  vnd  particularly  note  22^238; 
F^mmm  r.  nmdx  hm,  Ok,  83  CaL  946;  17  Am.  St  Rep.  233,  aad  B»te; 
BmHktgUm  efc.  hm,  <h,  t.  ^KUom,  43  Kan.  15;  nsfe,  |i.  US,  and  note;  fti  mum 
/at.  Co.  r.  Qrojh  43  Ka.  497;  ante,  p.  IfiO^  imd  jtota.  Where  the  policy  ex- 
pnasly  atates  that  the  company  will  not  be  responsible  for  any  agreement 
made  by  its  agents  except  snch  as  shall  be  indorsed  upon  the  policy  in  writ- 
ing, an  agent  cminot  bind  the  company  by  a  verbal  wsirer  of  a  oonditioai 
fiMdfOn  «.  JMIb  F.  Jm,  Co,,  16  Waa.  1^8.  To  oonstitnte  »  waiver,  the  com- 
pany nmat,  by  eome  aet  of  its  ngent  haying  real  or  apparent  authoniy,  have 
done  somethii^  that  induced  the  Insured  to  do  or  not  to  do  something 
whereby  he  was  prejudiced:  Weideri  ▼.  8taU  Ins,  Co,,  19  Or.  261. 
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BnOKLET   AND   SoN   V.   DuNN. 

[67  Mississippi,  71€l] 

Omdiior  habNo  Riobt  to  ths  Personal  Laboa  op  his  Dkbtob,  and  Hmto- 
fore  oannot  oomplain  if  tuoh  lalior  is  given  to  another. 

SXIOUTION  —  PR00XBD8  OF  COKTRAOT  MADB  IV  WiFB'B  NaMX.— If  a  Wife 

enter*  into  a  contract  to  get  ont  oroes-ties  for  a  railway  company,  and 
her  hnsbaud  condncta  the  butfiness  for  her,  the  tiea  are  not  subject  to  ex- 
ecntion  iu  favor  of  his  creditors,  though  the  contract  was  made  in  her 
name  for  the  purpose  of  preventing  the  ties  from  being  subject  to  such 
execution. 

The  quefltion  in  this  case  was,  whether  certain  cross-ties 
were  subject  to  execution  under  a  judgment  against  Greorge  R. 
Oliphant.  and  in  favor  of  J.  C.  Dunn.  The  judgment  debtor 
was  desirous  of  engaging  in  the  business  of  getting  out  cross- 
ties  for  a  certain  railway,  and  applied  to  J.  E.  Buckley  and 
Son  for  advances  with  which  to  carry  on  business.  They  re- 
fused to  make  such  advances,  because  of  the  judgment  against 
him,  and  he  thereupon  suggested  the  making  of  a  contract  and 
conducting  the  business  in  the  name  of  his  wife.  This  was  ac- 
cordingly done,  and  Buckley  and  Son  advanced  the  money  re- 
quired to  carry  on  the  business.  The  contract  in  the  name  of 
Oliphant's  wife  was  made  by  him  for  her,  and  in  her  name,  and 
she  assented  to  it^  and  to  the  transaction  of  the  business  in  her 
name.  She  had  no  property  of  any  consequence,  and  no  busi* 
ness  experience,  and  her  husband  managed  and  attended  to 
the  entire  business.  The  ties  were  got  from  land  owned  by 
another  party,  under  a  contract  purporting  to  be  with  Oli* 
phant,  agent  of  his  wife«  The  court,  at  the  request  of  plain- 
tififsy  instructed  the  jury  as  follows:  '^  If  the  contract  was  merely 
placed  in  the  name  of  Mrs.  Oliphant  for  the  purpose  of  placing 
its  earnings  beyond  the  reach  of  O.  R.  Oliphant's  creditors, 
and  if  the  jury  believe  that  the  real  contracting  party  was  G. 
R.  Oliphant,  and  not  Mrs.  Oliphant,  and  in  good  faith  on  her 
credit,  and  that  the  contract  was  really  O.  R.  01iphant*s,  the 
plaintiff  is  entitled  to  a  verdict,  and  the  jury  will  so  find. 
Whilst  the  law  cannot  compel  a  debtor  who  is  insolvent  to 
work,  and  whilst  the  law  recognizes  it  as  the  first  duty  of 
every  man  to  provide  for  his  family,  yet  the  law  does  not  allow 
a  man  to  place  his  services  and  the  fruits  of  his  labor  and  skill 
beyond  the  reach  of  his  creditors  by  making  contracts  in  the 
name  of  his  wife  as  a  mere  cover;  and  if  the  jury  believe,  from 
all  the  facts  and  circumstances,  that  the  contract  was  placed 
by  6.  B.  Oliphant  in  Mrs.  Oliphant's  name  merely  as  a  cover 
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to  protect  its  aasetB  from  Oliphant's  creditors,  then  the  placing 
of  such  contract  in  the  name  of  his  wife  was  to  hinder  and 
delay  and  defraud  the  creditors  of  Oliphant,  and  the  debt  in 
the  hands  of  the  gamisheci  except  the  debt  of  N.  O.  &  N.  E. 
R.  B.  Co.,  for  5,260  ties,  delivered  January  2,  1890,  are  liable 
to  the  judgment"  Verdict  and  judgment  for  plaintiff.  Claim- 
ant  appealed. 

WUhenjHHm  and  WUhenpo&ny  for  the  appellants* 

T,  A.  Woodf  and  FewM  and  Brahan^  for  the  appellees. 

Cooper,  J.  Since  the  law  undoubtedly  is,  that  creditors 
have  no  lien  upon  or  right  to  the  labor  of  their  debtors,  we  are 
unable  to  perceive  upon  what  principle  the  creditor  can  sub- 
ject  to  his  debt  the  product  of  that  labor  where,  when  it  comes 
into  existence,  it  is  the  property  of  another.  The  creditor  can- 
not impute  fraud  to  the  transaction  by  which  the  debtor  gives 
his  labor  to  his  wife,  for  the  creditor  has  no  legal  or  equitable 
right  to  that  labor.  If  by  his  labor  the  debtor  produces  prop- 
erty which  is  his  own,  he  may  not  give  the  property  thus  pro- 
duced to  the  wife  to  prevent  it  being  subjected  to  his  debts. 
But  this  is  because  the  law  recognizes  an  equity  in  the  cred- 
itor to  be  paid  out  of  such  property.  It  is  quite  a  different 
proposition  to  assert  that  creditors  have  a  right  to  the  personal 
labor  of  their  debtors,  and  that  if  the  debtor  gives  that  to  an- 
other, the  creditor  may  complain  as  of  a  fraudulent  scheme  to 
defeat  his  demand. 

It  is  perfectly  clear  that  Oliphant  refused  to  make  the  con- 
tract out  of  which  the  debt  garnished  arose  because  of  the  ap- 
prehension that  the  product  of  the  contract  would  be  subjected 
to  the  appellee's  judgment  It  is  equally  certain,  as  a  princi- 
ple of  law,  that  the  creditor  could  not  coerce  him  to  make  it, 
or  to  perform  any  labor  under  it  when  made  by  the  wife.  It 
is  impossible  to  change  the  nature  of  the  thing  done,  by  epi- 
thets. Oliphant  might  lawfully  have  refused  to  make  the 
contract  to  supply  the  cross-ties  to  the  railroads,  and  so,  also, 
he  could  lawfully  give  to  his  wife  his  labor  and  supervision  in 
the  execution  of  the  contract  made  by  her,  and  this,  whether 
the  contract  was  made  by  her  acting  personally,  or  oy  her  act- 
ing through  her  husband  as  her  agent.  Calling  what  was  done 
'^a  fraudulent  device,"  or  '^  cover/'  cannot  change  its  nature, 
iu>r  the  legal  results  that  flow  from  it 
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TIm  -verdicrt  and  jndgment  Bbould  haye  bean  &r  the  daini* 
ants. 
Judgment  reTereed,  and  eanse  i^emandod. 


Dsntnt  AHO  Cbxihtob.  — A  ereditar  Imb  ao  lobiiii  upcn  Ui  ddbtDr*« 
▼ioaa,  mad  ham  no  i%ht  to  Miiipol  the  debtor  to  work  and  oan  monof  lor  hii 
benefit,  nor  ii  he  defniadod  if  the  debtor  chooeee  to  work  for  another  gratni- 
tonely:  £Uen  ▼.  Ckmradi,  W  Minn.  242|  U  Am.  8t  Rop.  Ml,  and  nola. 
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JVDOimm^  IConoro  10  Vioin.  —  Under  saotion  68  of  the  Pnotioe  Aol 
•I  Kmrwd^  antboriiiiig  oooiti  to  gnat  relief  af<tuist  Judgment  obtained 
agsinst  a  party  tkrongh  hia  mUtake,  inadTertenoi^  or  ezcnaable  negleo^ 
relief  oannot  be  granted  to  a  party  on  whom  ennunonfl  has  been  per- 
■enelly  aerred,  and  the  aerrioe  of  prooess  on  the  managing  agent  of  a 
eerporatioa  i«  a  peraonal  aenrtoe  on  the  eorporation  ttaeU. 

JajNiiUMi;  Bbldv  AaAXtm^  iir  Bgnrr.-* An  aTerraent  in  noomplaint  seek* 
ing  relief  againat  a  judgment^  thai  the  plaintiff  againat  whom  the  j«df> 
ment  waa  rendered  waa  not  indebted  to  the  defendant  in  any  anat 
whaterery  ia  a  aofficient  atatement  of  a  meritoriona  defenae  to  the  origiB 
nalaetieii. 

igwiMiJH,  BxEJMF  aaAiBav,  Dr  iQimr.  — Thoagh  a  pari  of  the  earn  for 
whieh  a  Jadgmaat  waa  rendered  waa  jnatly  dae^  a  ooori  of  eqnify  will 
grant  relief  if  andh  Judgment  waa  prooured  through  fraud  and  oon^ 
apiracy,  and  waa  for  a  muoh  larger  sum  than  waa  due. 

JvwiODrr,  KoiiDi  of  FbAVD  nr  PaoocnEtiNO.  —  When  one  knowa  that  the 
paadanay  of  an  aetiott  and  the  aerrioe  of  aummona  therein  have  beea 
eonoealed  from  the  defendant^  he  ia  aufloiently  put  en  inquiry  aa  to  the 
def endanfa  righta;  and  if  he  beoomea  a  pnrohaaer  at  aa  ezeoution  aala 
baaed  upon  a  Judgment  recovered  in  auoh  action,  he  ia  not  entitled  to 
the  righta  of  aa  innooent  purchaser.  A  oomplaint  aeeking  relief  from 
aueh  Judgment^  and  the  aale  made  thereunder,  need  not  affirmatirely 
allege  that  auch  purehaaer  knew  that  the  judgment  defendant  had  a 
maritoriooa  defense  to  the  action. 

TumoEASMR  Bona  Fn>%  Who  n  not.  ^  One  ia  not  entitled  to  protection 
aa  aa  Innocent  purchaser  from  the  fact  that  he  did  not  participate 
in  a  fraud,  if  he  knew  that  it  was  being  or  had  been  committed.  HaT* 
faig  this  knoiHedge,  he  waa  bound  to  inquire  what  ware  the  righta  of  tfaa 
party  against  whom  the  fraud  was  practiced. 

Jfdomxnt,  Rvubf  vbom.  —  Statute  or  Limitation  declaring  the  time 

within  which  action  shall  b9  commenced  for  relief  on  the  ground  of 
AM.af.Bar..VokZUL— 32  »7 
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fnuid  applies  to  aotiooi  for  relief  from  judgment  obtained  by  frand  and 
oonspiraoy;  and  if  commenced  within  the  time  therein  limited,  an  aotioa 
eaonot  be  treated  as  barred  by  laohes. 

Crittenden  Thomtonf  for  the  appellant 
MaemiUan  and  Hannah^  for  the  respondeat* 

Hawlbt,  J.  This  is  an  action  in  equity  to  set  aside,  upon 
the  ground  of  frand,  the  judgment^  execution,  certificate  of 
sale,  and  deeds  thereunder,  in  the  suit  of  Oould  t.  Lang  Syne 
O.  M.  Oo.f  and  to  compel  the  respondent  to  convey  to  plain- 
tiff the  property  obtained  thereby.  The  complaint  sets  forth 
the  facts  constituting  the  alleged  fraud,  and  other  matters 
which  it  is  claimed  entitle  plaintiff  to  the  relief  demanded. 
Among  other  things,  it  is  averred  that,  in  1882,  one  S.  L. 
Loomis  was  the  general  superintendent  and  managing  agent 
of  plaintiff,  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  New  York;  that  he  pre- 
sented to  plaintiff  a  claim  in  the  sum  of  $3,669.43  for  labor 
and  services,  which  was  totally  without  merit;  that  plaintiff 
was  not  indebted  to  said  Loomis  in  any  sum  whatever;  that 
plaintiff  promptly  denied  and  repudiated  the  demand,  and 
refused  to  pay  the  same,  or  any  part  thereof;  that  one  W.  P. 
Dencla,  a  laborer,  claimed  the  sum  of  1234.85;  that  plaintiff 
was  indebted  to  Dencla  in  a  small  sum  of  money,  not  aa 
much  as  he  claimed,  but  the  precise  amount  plaintiff  is  un- 
able to  state;  that  on  the  9th  of  September,  1882,  the  said 
Loomis  and  Dencla,  with  one  James  Oould,  *'  contriving  and 
intending  to  cheat,  injure,  and  defraud  this  plaintiff,  con- 
spired and  confederated  together  to  cheat  and  defraud  this 
plaintiff"  out  of  its  real  estate  and  personal  property,  con- 
sisting of  mining  ground,  mining  tools  and  implements,  and 
deprive  it  of  the  possession  of  the  same;  that  in  pursuance 
of  this  conspiracy,  the  defendants  Loomis  and  Dencla,  with- 
out any  consideration,  made  an  assignment  of  their  pretended 
claims  against  plaintiff  to  defendant  Gould;  that  defendant 
Gould,  "  in  the  execution  of  the  plans  and  purposes  of  said 
conspiracy,''  on  the  9th  of  September,  1882,  commenced  an 
action  in  the  district  court  of  Humboldt  County  to  recover  of 
and  from  the  plaintiff  the  full  amount  of  said  claims,  and 
caused  the  summons  in  said  action  to  be  served  upon  Loomis 
as  the  general  superintendent  and  managing  agent  of  plain- 
tiff, with  the  intent,  on  the  part  of  defendants  Gould,  Dencla, 
and   Loomis,  to  conceal  the  service  of  the  summons  from 
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plaintiff,  and  to  keep  it  in  ignorance  of  the  pendency  of  said 
action;  that  plaintiff  was  not  informed  of  the  pendency  of 
the  said  action,  or  the  service  of  summons,  bj  either  of  the 
said  defendants;  that  thereafter,  on  the  21st  of  September, 
1882,  judgment  was  rendered  by  default  in  favor  of  Gould 
for  the  full  amount  of  the  demands  claimed  in  said  action; 
that  on  October  16,  1882,  execution  in  due  form  of  law  was 
issued,  and  thereafter  levied  upon  the  real  estate  and  personal 
property  of  plaintiff,  and  the  same  was  sold  at  sheriff's  sale 
to  the  defendant  Gould  for  the  face  of  said  judgment,  and  he 
received  the  sheriff's  certificate  of  sale  therefor;  that  the 
defendant  GOuld,  *'  by  the  advice  and  direction  of  the  said 
Loomis,"  assigned  to  one  Robert  Page  the  said  certificate 
of  sale  as  security  for  the  sum  of  $1,000,  loaned  by  Page  to 
Loomis,  ^'  and  in  trust  by  the  said  Page  for  the  said  Loomis 
as  to  the  balance  of  the  same ";  that  after  the  time  for  re- 
demption had  expired,  the  sheriff  executed  a  deed,  in  due 
form  of  law,  for  the  real  property,  to  Page,  "  who  held  the  same 
upon  the  same  terms  and  the  same  trusts  as  he  had  previ- 
ously held  the  said  certificates";  that  the  defendant  Ross 
thereafter  entered  into  negotiations  with  said  Loomis,  and 
purchased  the  property  for  $6,000,  of  which  amount  $2,100 
was  paid  to  Loomis,  and  notes  given  for  the  balance,  —  one  of 
said  notes  being  for  the  amount  due  Page,  and  was  paid  to 
Page  by  Ross;  that  Page  had  notice  of  the  conspiracy;  that 
Ross,  at  and  before  the  payment  of  any  money,  "  well  knew, 
and  had  notice  of  the  fact,  that  said  action  had  been  brought 
in  the  name  of  said  Gould  against  this  plaintiff,  defendant 
therein,  for  the  use  and  benefit  of  the  said  Loomis  and  Den- 
cla,  and  with  the  intent  and  purpose  that  summons  therein 
should  be  served  upon  the  said  Loomis,  and  that  the  pend- 
ency of  said  action  and  the  fact  of  said  service  should  be 
concealed  from  this  plaintiff,  defendant  therein,  in  order  to 
deprive  this  plaintiff  of  all  and  every  opportunity  to  makt^ 
and  assert  its  just  defense  therein  and  thereto,  and  that  this 
plaintiff  was  in  fact  deprived  of  all  and  every  opportunity  to 
make  and  assert  its  just  defense  therein;  that  plaintiff  did 
not  discover  the  fact  of  the  pendency  of  the  action  and  the 
rendition  of  the  judgment  until  after  the  sale  of  the  personal 
property;  that  the  president  of  plaintiff,  in  the  city  and  stiite 
of  New  York,  saw  the  notice  of  sale  under  execution  published 
in  a  Humboldt  County  newspaper  before  the  sale  of  the  real 
property  had  been  made,  but  it  was  after  any  possible  means 
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eoakl  hATS  been  taken  to  prerent  the  sale;  that  plaintiff  did 
not  ibeo  know  of  the  firandnlent  intents,  purposes,  conceal- 
ment, and  acta  of  the  defendants  Loomis,  Page,  and  Gould; 
that  plaintiff  immediatelj  entered  into  correspondence  with 
attorneys  residing  in  Humboldt  County,  Nevada,  and  sought 
all  accessible  means  of  information  as  to  the  said  action,  and 
the  alleged  causes  of  action  upon  which  the  same  was 
founded,  and  finally,  after  at  least  four  months'  strenuous 
effort,  succeeded  in  discovering  the  facts  ....  and  the  evi- 
dence thereof;  that  the  time  had  passed  for  availing  itself  of 
the  remedy  of  moving  to  set  aside  the  judgment  on  account 
of  surprise,  inadvertence,  or  excusable  neglect  afforded  by  the 
statutes  ot  this  state;  that  there  was  no  remedy  by  appeal,  for 
the  raaaon  that  the  judgment  was  regular  on  its  face,  and  im- 
pregnable to  attack  upon  appeal;  that  the  parties  to  the  con- 
spiracy were  scattered,  and  resided  at  great  distances  from 
Humboldt  County,  to  wit,  at  various  named  places  in  the 
state  of  California,  and  all  evidence  of  fraud  and  wrong-doing 
on  the  part  of  defendants  was  likewise  scattered,  and  difficult 
of  discovery;  that  at  this  time  the  councils  of  this  plaintiff 
were  divided,  and  the  majority  of  its  directors  were  opposed 
to  the  dieborsement  of  the  necessary  sums  of  money  to  take 
any  legal  proceedings  tending  to  relief  against  said  judgment, 
and  that  plaintiff  waa  then  without  funds  in  its  treasury;  that 
all  movements  to  obtain  relief  have  been  made  by  a  minor- 
ity of  the  stockholders  at  their  own  cost  and  expense,  and 
they  are  now  managing  and  directing  this  suit  *'  by  the  ex- 
press consent,  direction,  and  authority  of  the  corporation**; 
that  about  the  month  of  September,  1884,  plaintiff  0])ened 
negotiations  with  defendant  Ross,  for  a  compromise,  which 
continued  fear  a  period  of  over  three  months,  during  which, 
^*  at  the  request  of  and  with  the  consent  of  the  said  defendant, 
no  suit  was  brought,  and  at  the  unsuccessful  termination  of 
the  said  negotiations  this  suit  was  in  fact  brought";  that  the 
mine  is  of  great  value;  that  defendant  Ross  is,  and  since  the 
1st  of  January,  1885,  has  been,  engaged  in  extracting  ten  tons 
of  ore  per  day  therefrom,  of  the  value  of  thirty  dollars  per  ton; 
and  that  plaintiff  has  been  damaged  thereby  in  the  sum  of 
$50,000.  The  defendant  Ross  appeared,  and  interposed  a  de- 
murrer to  the  complaint,  upon  the  following  grounds:  1.  That 
the  eonrt  had  no  jurisdiction  of  the  subject  of  the  action,  in 
that  the  complaint  does  not  show  that  theplaintiff  used  or 
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exhausted  its  legal  remedies;  2.  The  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  in  this:  a.  lit 
does  not  show  that  the  plaintiff  has  an  j  compete  xneritorioiis 
defense  to  the  action  of  Ooyid  w.  Lang  Syne  Co.;  h.  It  does 
not  charge  Ross  with  notice  that  such  a  defisnee,  or  any  de- 
fense, existed;  e.  The  claim  of  the  plaintiff  is  stale,  and  plaia- 
tiff  is  guilty  of  laches  in  neglecting  to  bring  this  aait  lor  bmmps 
than  two  years  after  it  had  notice  of  the  fraud  and  facta  now 
relied  upon  to  sustain  this  action;  d.  The  aetiiMi  ai  hamd  faj 
the  statute  of  limitations;  3.  The  oamplaint ahawa  lluU  plain- 
tiff had  no  legal  capacity  to  sue,  in  thii^  thai  Hbm  aoit  was 
commenced  without  the  authority  of  the  boaid  «f  dnecicna, 
or  of  a  majority  of  the  stockhokiera,  of  pUuntiiK  TIm 
sustained  this  demurrer,  upon  the  ground  of  laehca;  and 
the  refusal  of  plaintiff  to  amend  within  Iba  lima  giTaa,  the 
court  dismissed  plaintiff's  comjdaint,  and  entered  judgment 
in  favor  of  defendant  Boss  for  his  costa.  From  thia  judgment 
plaintiff  appeals. 

1.  The  legal  remedies  suggested  by  respondent  ana:  1.  That 
plaintiff  could  have  moved,  under  the  proviaioiia  of  aeotioo  68 
of  the  Practice  Act  (Gen.  Stats.  3090),  to  set  aaide  the  judg- 
ment taken  against  it  through  its  **  miatake,  inadTertence,  or 
excusable  neglect**;  2.  That  plaintiff  could  have  taken 
an  appeal  from  the  judgment  It  is  apparent^  from  the 
allegations  of  the  oomplaint,  which  must,  for  the  purpoae  of 
this  decision,  be  taken  as  true,  that  neither  of  these  remediea 
would  have  afforded  plaintiff  the  relief  it  seeks.  The  remedy 
by  motion,  if  any  existed,  was  lost  without  any  fault  or  negli- 
gence upon  the  part  of  plaintiff.  The  action  brought  by 
Gould  was  oommenoed  September  9th,  the  default  was  en- 
tered September  21  st,  and  the  execution  was  issued  October 
16,  1882.  The  published  notice  of  sale  could  not,  therefore, 
have  been  seen  by  the  president  of  plaintiff  in  New  York, 
earlier  than  the  21st  of  October,  1882.  The  term  of  the  dis- 
trict court  at  which  the  judgment  was  rendered  expired  on 
the  9th  of  October,  1882:  Stats.  1879,  62.  The  sUtutory  rem- 
edy by  motion,  in  cases  where  there  has  been  a  personal  ser- 
vice of  the  summons,  is  only  available  during  the  term  at 
which  the  judgment  ia  rendered:  Daniels  v.DameU^  12  Nev.  118, 
and  authoritiea  there  cited.  The  clause  in  section  68  giving  a 
party  Hm  right  to  move  "^  within  six  months  after  the  rendi- 
tion of  any  judgment  in  such  action  to  answer  to  the  merita 
af  the  original  action ''  only  applies  to  cases  where  the  defend- 
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ant  hae  not  been  personally  served  with  the  summons:  Jone9 
T.  San  FrancUeo  Sulphur  Co.^  14  Nev.  174;  Bibend  v.  Kreutz^ 
aO  Cal.  114;  Cawment  v.  Ringgold,  28  CaL  S88.  The  service 
of  the  sommons  npon  the  managing  agent  was  a  personal  ser- 
vice upon  the  corporation:  Gen.  Stats.  8051.  The  judgment  | 
was  regular  upon  its  face,  and  an  appeal  therefrom  would  not 
have  afforded  plaintiff  any  relief. 

2.  The  averment  in  the  complaint  that  plaintiff  was  not  in* 
debted  to  defendant  Loomis  in  any  sum  or  amount  whatever 
is  a  sufficient  statement  of  a  meritorious  defense.  It  is  true, 
as  claimed  by  respondent,  that  there  is  no  sufficient  denial  of 
the  indebtedness  due  to  the  defendant  Dencla,  and  the  meri- 
torious defense  does  not  reach  the  entire  amount  of  the  judg- 
ment; but  if  it  be  true,  as  alleged,  that  defendants  Loomis, 
Gould,  and  Dencla  conspired  together  to  conceal  the  com- 
mencement and  pendency  of  the  action  from  the  plaintiff,  so 
as  to  obtain  a  judgment  against  it  for  nearly  four  thousand 
dollars,  when  less  than  two  hundred  and  fifty  dollars  was  due 
and  owing  from  it,  they  committed  such  a  fraud  upon  the 
plaintiff  as  entitles  it  to  relief  in  a  court  of  equity  against 
them. 

8.  The  notice  of  defendant  Ross,  as  alleged  in  the  com- 
plaint^ as  to  the  concealment  of  the  pendency  of  the  action, 
and  service  of  the  summons,  from  the  plaintiff,  was  sufficient 
to  put  him  on  inquiry  as  to  the  rights  of  the  corporation  and 
to  deprive  him  of  the  rights  of  an  innocent  purchaser.  It  was 
therefore  unnecessary  for  the  plaintiff  to  allege  that  defendant 
Ross  knew,  at  the  time  of  his  purchase,  that  it  had  a  meritori- 
ous defense  to  the  action  of  Oould  v.  Lang  Syne  M.  Co.  Pom- 
eroy,  in  discussing  the  effect  of  notices,  says:  **  Whenever  a 
party  has  information  or  knowledge  of  oertain  extraneous 
facts  which  of  themselves  do  not  amount  to,  nor  tend  to  show, 
an  actual  notice,  but  which  are  sufficient  to  put  a  reasonably 
prudent  man  upon  an  inquiry  respecting  a  oonfficting  interest, 
claim,  or  right,  and  the  circumstances  are  such  that  the 
inquiry,  if  made  and  followed  up  with  reasonable  care  and 
diligence,  would  lead  to  the  discovery  of  the  truth, — to  a 
knowledge  of  the  interest,  claim,  or  right  which  really  exists, 
— then  the  party  is  absolutely  charged  with  a  constructive 
notice  of  such  interest,  claim,  or  right.  The  presumption  of 
knowledge  is  then  conclusive  ":  2  Pomeroy's  Bq.  Jur.,  sec. 
608.  See  also,  to  the  same  effect,  1  Story's  Bq.  Jur.,  sees.  400 
et  seq.;  Kerr  on  Fraud  and  Mistake,   816  et  seq.     Having 
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notice  that  Loomis  had  conspired  with  other  parties  to  con- 
ceal the  service  of  the  sammons  and  the  pendency  of  the 
action,  Ross  mast  have  known  that  a  fraud  was  thereby 
committed  against  the  corporation.  He  was  bound  to  know 
that  Loomis  could  not  represent  in  himself  two  opposite  and 
conflicting  interests.  He  is  not  entitled  to  protection  as  an 
innocent  purchaser  from  the  fact  that  he  did  not  participate 
in  the  fraud.  Having  notice  that  a  fraud  was  committed,  he 
was  bound  to  inquire  what  the  rights  of  the  corporation  were. 
"  It  will  not  do  for  a  purchaser  to  close  his  eyes  to  facts  which 
were  open  to  his  investigation  by  the  exercise  of  that  diligence 
which  the  law  imposes.  Such  purchasers  are  not  protected  ": 
Brush  V.  Ware^  15  Pet.  111.  Ross,  in  purchasing  the  title  of 
Gould,  with  the  notice  of  the  facts  averred  in  the  complaint, 
was  chargeable  with  notice  of  the  fraud,  however  ignorant  he 
may  have  been  of  the  rights  of  the  corporation,  and  however 
honest  his  intentions  were:  Hardy  v.  Harbin,  4  Saw.  549.  The 
complaint  states  a  good  cause  of  action  against  him.  It  shows 
that  the  judgment  of  Oould  v.  Lang  Syne  M,  Co.  was  obtained 
by  the  fraudulent  practices  of  Loomis,  GK>uld,  and  Denda,  and 
that  Ross  had  notice  of  those  fraudulent  practices  when  he 
bought  the  property.  **  If  all  this  can  be  established  by  proof, 
it  seems  to  us  that  the  plaintiff  should  not  be  remediless  in  a 
court  of  equity  ":  Hayden  y.  Hayden,  46  Gal.  841. 

4.  ^  A  defense  peculiar  to  courts  of  equity  is  founded  upon 
the  mere  lapse  of  time  and  the  staleness  of  the  claim,  in  cases 
where  no  statute  of  limitations  directly  governs  the  case.  In  . 
such  cases,  courts  of  equity  act  sometimes  by  analogy  to  the 
law,  and  sometimes  act  upon  their  own  inherent  doctrine  of 
discouraging,  for  the  peace  of  society,  antiquated  demands,  by 
refusing  to  interfere  when  there  has  been  gross  laches  in  prose- 
cuting rights,  or  long  and  unreasonable  acquiescence  in  the 
assertion  of  adverse  rights  ":  2  Story's  Bq.  Jur.,  sec.  1520.  It 
was  upon  this  ground  that  the  oourt  below  sustained  the  de- 
murrer.' The  district  judge,  in  rendering  his  opinion,  expressed 
doubts  as  to  whether  the  points  upon  which  his  decision  was 
rendered  were  "  fairly  raised  upon  the  complaint  alone."  We 
are  of  opinion  that  the  facts  which  seem  to  have  controlled 
the  judgment  of  the  district  court  are  not  ^'  fairly  raised  "  or 
presented  by  the  averments  in  the  complaint.  It  does  not 
appear  therefrom  that  the  mining  property  was  comparatively 
worthless  at  the  time  it  was  sold  at  sheriff 's  sale.  There  ii 
nothing  upon  the  faoe  of  the  complaint  which  affirmatively 
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ihowB  that  the  property  was  of  any  greater  valae  when  this 
action  was  oommenoed  than  it  was  at  the  time  of  the  sheriff's 
sale,  or  at  the  time  of  plaintiff's  purchase.  The  case,  as  made 
out  by  the  complaint,  is  not,  in  our  opinion,  brought  within 
the  facts  that  governed  many,  if  not  all,  of  the  decisions  cited 
and  relied  upon  by  respondent  upon  this  point,  and  the  cor- 
rectness of  which,  upon  the  particular  facts  of  each  case,  are 
not  questioned. 

We  are  well  aware  that  the  value  of  mining  claims  is  ordi- 
narily of  a  very  fluctuating  character;  that,  as  stated  by  the 
supreme  court  of  the  United  States  in  Ttoin  Lick  Oil  Co.  v. 
Marbury^  91  U.  S.  692,  "  property  worth  thousands  to-day  is 
worth  nothing  to-morrow,  and  that  which  would  to-day  sell 
for  a  thousand  dollars  as  its  fair  value  may,  by  the  natural 
changes  of  a  week,  or  the  energy  and  courage  of  desperate  en- 
terprise in  the  same  time,  be  made  to  yield  that  much  every 
day.  The  injustice,  therefore,  is  obvious,  of  permitting  one 
holding  the  right  to  an  ownership  in  such  property  to  volun- 
tarily await  the  event,  and  then  decide,  when  the  danger  which 
is  over  has  been  at  the  risk  of  another,  to  come  in  and  share 
the  profit."  In  such  cases  the  courts  have  repeatedly  declared 
that  the  party  claiming  rights  to  the  property  must  *'  put  for- 
ward his  complaint  at  the  earliest  possible  moment,"  and  that 
he  "  is  bound  to  act  with  reasonable  diligence  as  soon  as  the 
fraud  is  discovered."  There  is  nothing  that  can  call  forth  a 
court  of  equity  into  activity  "  but  conscience,  good  faith,  and 
reasonable  diligence."  It  does  not  affirmatively  appear  upon 
the  face  of  the  complaint  in  this  action  that  at  the  time  of  the 
discovery  of  the  fraud  the  plaintiff  considered  that  the  prop- 
erty was  worthless;  that  it  kept  silent,  waiting  for  the  de- 
fendant Boss  to  develop  the  mine;  and  that  then,  after  the 
value  of  the  mine  had  been  established  by  his  labor,  expense, 
and  hazard,  the  plaintiff  commenced  this  action  ^  to  rob  him 
of  the  fruits  of  his  industry  and  enterprise."  It  may  be  that 
upon  issues  of  fact  and  proofs  made  upon  the  trial  such  a 
state  of  facts  may  be  presented.  But  our  decision  upon  the 
questions  of  law  raised  by  the  demurrer  must  be  governed 
solely  by  the  sufficiency  of  the  allegations  of  the  complaint. 
We  have  no  right  to  anticipate  what  the  evidence  will  be.  As 
previously  stated,  the  averments  of  the  complaint  must,  for 
the  purposes  of  this  decision,  be  taken  as  true.  The  statute 
of  limitations  in  this  state  declares  that  *^  an  action  for  relief 
on  the  ground  of  fraud,  the  cause  of  action  in  such  case  not  to 
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be  deemed  to  have  accrued  antil  the  dificoverj,  by  the  ag- 
grieved party,  of  the  facts  constitating  the  fraud/'  can  only  be 
eommenoed  within  three  years:  Oen.  Stats.  8644.  This 
action  was  commenced  within  that  time,  and  hence  it  is  not 
barred  by  the  statute  of  limitations.  This  statute  ''  embraces 
all  character  of  actions,  legal  and  equitable,  and  is  as  obliga- 
tory upon  the  courts  in  a  suit  in  equity  as  in  actions  at  law  ": 
WMU  y.  SheUUm,  4  Nev.  288;  Lard  y.  Jlforrb,  18  Cal.  486; 
Hardy  y.  Harbin^  4  Saw.  648;  Norton  y.  Header^  4  Saw.  61 5. 
''The  statutes  of  limitations,  where  they  are  addressed  to 
courts  of  equity  as  well  as  to  courts  of  law,  as  they  seem  to 
be  in  all  cases  of  concurrent  jurisdiction  at  law  and  in  equity, 
•  •  •  •  to  which  they  they  directly  apply,  seem  equally  obliga- 
tory in  each  court  It  has  been  yery  justly  observed,  that  in 
such  cases  courts  of  equity  do  not  act  so  much  in  analogy  to 
the  statutes  as  in  obedience  to  them  ":  2  Story's  Eq.  Jur.,  sec. 
1620;  Norria  v.  Haggih^  28  Fed.  Rep.  278,  and  authorities  there 
cited.  Applying  these  principles  to  the  case  at  bar,  it  is  very 
dear  that  mere  lapse  of  time,*  not  extending  beyond  the  period 
fixed  in  the  statute  of  limitations  for  the  commencemMit  of 
the  suit,  constitutes  no  bar  to  the  action. 

5.  In  the  light  of  the  averment  in  the  complaint  that  this 
action  was  commenced  ''by  the  express  consent, direction,  and 
authority  of  the  corporation,''  it  is  manifest  that  the  point 
stated  in  the  demurrer,  that  plaintiff  has  no  legal  capacity  to 
sue,  10  not  well  taken. 

The  judgment  of  the  district  court  is  reversed,  and  cause 
remanded.  The  district  court  will  designate  a  reascmable 
time  for  the  defendant  to  answer  the  complaint 

OoaroBAnon^  Siaviai  of  Fsoobss  vpoh. — Strrioe  of  proe—  npoa  tk« 
fsnenl  ftgent  of  a  oorpomtlon  is  bindiiig  upon  the  lattert  Ortai  Wmt  Mim, 
Ob.  T.  WeodmoB^  12  OoL  46;  18  Am.  St  Rep.  204»  and  note. 

JvsoMBiTa^  Vacation  or.  —  What  amoanti  to  larpriie,  mistake,  inad- 
varleooe,  or  emwueWo  neglect^  to  entille  a  pai^  to  the  right  to  hare  a  jndg- 
mont  agaiait  hia  Ml  Midas  8m  noto  to  Bmmkmm  t.  fTayii^  SS  Am.  Deo.  Se7» 
186. 

JxTDQUEKTB,  Yacatiom  ov — Fbauh. — Fnuid  will  ntiate  Jodgmenti  and  pro- 
eeedinga  paaied  apon  them:  €fiddtnff$  t.  SUek,  28  Tex.  788;  91  Am.  Dee.  888. 

BoHA  "FiDM  PuBOBASBBy  Wbo  IB.  —  One  oannot  he  a  iona  JUU  poxehaMr* 
If  he  hM  BotiM  aotnal  or  oonatraetiTe:  Atnoid  t.  Hdgtrnum,  46  N.  J.  Bq. 
186;  14  Am.  81  Rep.  712»  and  note. 

Wb^  Ooranrvni  hj^aam  m  CUsn  ov  IkAviK  8m  aole  to  B$U  t. 
Hmdmm^  S  An.  8k  Rep.  801,  802. 

LDOKATicn  OF  Aonom  nr  Oasm  ov  Vbatos  8m  Mmdqf  t.  Pag$,  77 
Iowa,  288;  14  Am.  St.  Rep.  276,  and  note. 
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KuanoifB — Oonstttutiohal  Law. — QuALinoATioifs  ov  a  Votbk,  Pbb- 
■ORIBBD  BT  THB  0>N8TiTUTioir  of  ft  Btate,  cftnnot  be  abridgedf  extended, 
or  ohanged  by  the  legislature. 

BuKnioNs  —  GoNsnTunoNAL  Law.  — Statutb  Dbolaristg  tbat  No  Mor- 
mon, OB  Mbmbbb  of  the  Obnrch  of  Jesne  Christ  of  Latter  Day  Saints, 
shall  be  allowed  to  rote  at  an  electton  in  this  state  is  invalid,  because 
in  oonflict  with  the  provisions  of  the  state  constitntion  extending  the 
right  of  suffrage  to  all  male  citizens  of  the  United  States  of  the  age  of 
twenty-one  years  and  upward  who  have  not  been  convicted  of  felony  or 
treason. 

Vlbotions  —  GoNflTiTunoNAL  Law. — Statutb  tor  thb  Rboistration  of 
VoTBRS,  which  requires  a  voter,  in  order  to  entitle  himself  to  registration, 
to  take  an  oath  that  he  is  not  a  Mormon,  is  unconstitutional  and  void, 
because  it,  in  effect,  imposes  a  qualification  in  addition  to  those  required 
by  the  oonstitntion  of  the  state. 

Trenmor  Coffin  and  Oeorge  S.  Sawyer^  for  the  relator. 
/.  D.  Torreyson  and  Thomas  H,  WelU,  for  the  respondent 

Hawlet,  J.  Relator  applied  to  respondent,  a  justice  of  the 
peace  and  ex  officio  registry  agent  of  Panaca  township,  in  Lin* 
coin  County,  to  be  registered  as  a  voter,  and  offered  to  take  the 
oath  required  by  the  act  providing  for  the  registration  of  the 
names  of  the  electors:  Glen.  Stats.  1505.  The  registry  agent 
refused  to  register  his  name  unless  he  took  the  oath  required 
by  the  "  act  prescribing  the  qualifications  and  modifying  the 
oath  for  the  registration  of  voters  in  conformity  therewith": 
Stats.  1887,  106.  This  proceeding  was  thereupon  instituted 
for  the  purpose  of  testing  the  validity  of  that  act.  Relator,  in 
his  application  for  a  mandamus  to  compel  respondent  to  regis- 
ter his  name,  affirmatively  shows  that  he  possesses  all  the 
qualifications  of  an  elector,  as  prescribed  by  the  constitution 
of  this  state:  Const.,  art  2,  sec.  1;  that  he  oould  not  take 
the  oath  prescribed  by  the  act  of  1887,  because  he  is  a  mem- 
ber of  and  belongs  to  the  ^'  Church  of  Jesus  Christ  of  Latter 
Day  Saints,"  commonly  called  the  "  Mormon  Church,*'  and 
this  was  the  only  reason  why  he  refused  to  take  said  oath. 
Upon  the  hearing  of  this  case,  it  appearing  so  clearly  to  our 
minds  that  the  relator  was  entitled  to  be  registered,  we  ordered 
the  writ  to  issue  as  prayed  for  by  relator. 

Section  1  of  article  2  of  the  constitution  provides  that  **  every 
male  citizen  of  the  United  States  (not  laboring  under  the  dis- 
abilities named  in  this  constitution)  of  the  age  of  twenty-one 
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years  and  upwards  who  shall  have  actually,  and  not  construct- 
ively,  resided  in  the  state  six  months,  and  in  the  district  or 
county  thirty  days  next  preceding  any  election,  shall  be  en- 
titled to  Yote  for  all  officers  that  now  are  or  hereafter  may  be 
elected  by  the  people,  and  upon  all  questions  submitted  to  the 
electors  at  such  election;  provided,  that  no  person  who  has  been 
or  may  be  oonvicted  of  treason  or  felony  in  any  state  or  ter- 
ritory of  the  United  States,  unless  restored  to  civil  rights,  and 
no  person  who,  after  arriving  at  the  age  of  eighteen  years,  shall 
have  voluntarily  borne  arms  against  the  United  States,  or 
held  dvil  or  military  office  under  the  so-called  Confederate 
States,  or  either  of  them,  unless  an  amnesty  be  granted  to  such 
by  the  federal  government,  and  no  idiot  or  insane  person,  shall 
be  entitled  to  the  privilege  of  an  elector.''  Any  citizen  pos- 
sessing the  qualifications  of  an  elector,  as  defined  and  declared 
in  this  provision  of  the  constitution,  and  who  is  not  disqualified 
by  any  of  the  provisions  thereof,  is  entitled  to  the  right  of  suf- 
frage. It  is  not  within  the  power  of  the  legislature  to  deny, 
abridge,  extendi  or  change  the  qualifications  of  a  voter  as  pre- 
scribed by  the  oonstitution  of  the  state:  Davie$  v.  MeKeeby^  6 
Nev.  869;  ClayUm  v.  Barrii,  7  Nev.  64;  8taU  v.  WHUami^ 
6  Wis.  808;  68  Am.  Dec.  66;  State  v.  Baker,  88  Wis.  86;  QiUnn 
V.  StaUj  85  Ind.  490;  9  Am.  Bep.  754;  Monroe  v.  CoUins,  1? 
Ohio  St  686;  MeCafferty  y.  Ovyery  59  Pa.  St  111;  Kinneen  v. 
WeUs,  144  Mass.  497;  59  Am.  Rep.  105;  Rieon  v.  Farr,  24  Ark. 
162;  87  Am.  Deo.  62;  People  y.  Canaday,  78  N.  C.  222;  21  Am. 
Rep.  465.  The  legislature,  by  the  aot  of  1887,  adopted  addi* 
tional  disqualifications  to  those  mentioned  in  the  constitution, 
by  declaring  in  positive  terms  that  ^  no  person  shall  be  allowed 
to  vote  at  an  election  in  this  state  ....  who  is  a  member 
of  or  belongs  to  the  *  Church  of  Jesus  Christ  of  Latter  Day 
Sainta,'  commonly  called  the  ^Mormm  Church'  '^  Stats.  1887, 
p.  107,  sea  1;  and  in  the  same  act  sought  to  amend  the  oath  to 
be  administeied  to  the  elector  by  the  registry  agent,  under  the 
provisions  of  the  registration  law,  by  adding  thereto  that  the 
eleotor  was  not  a  member  of  nor  belonged  to  '*  the  Church  of 
Jesus  Christ  of  Latter  Day  SaintSi  commonly  called  the  '  Mor- 
mon Church''':  Sec  2.  The  aot  was  a  dirsot  attempt,  in 
violation  of  the  provisions  of  the  constitution,  to  disfranchise 
the  members  of  the  Mormon  Church;  to  deny  them  the  right  of 
suffirage  regardless  of  the  question  whether  or  not  they  pos- 
sessed the  qualifications  of  an  elector,  as  defined  in  the  consti- 
tution. 
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It  was  raggested  by  respond^it's  counsel  tbat  the  act  of 
1887  was,  perhaps,  authorised  by  the  provisions  of  section  6, 
article  2,  of  the  coastitutioo,  which  declares  that  "provision 
shall  be  made  by  law  for  the  registration  of  the  names  of  the 
electors  within  the  counties  of  which  they  may  be  residents, 
and  for  the  ascertainment,  by  proper  proofs,  of  the  per^ns 
who  shall  be  entitled  to  the  right  of  suffrage,  as  hereby  estab- 
lished, to  preserve  the  purity  of  elections,  and  to  regulate  tlie 
manner  of  holding  and  making  returns  of  the  same;  and  the 
legislature  shall  have  power  to  prescribe  by  law  any  other  or 
further  rules  or  oaths  as  may  be  deemed  necessary,  as  a  test 
of  electoral  qualifications."  The  other  or  further  rules  or 
oaths  which  the  legislature  may  prescribe  are  such  as  may  be 
deemed  necessary  ^for  the  ascertainment,  by  proper  proofs, 
of  the  persons  who  shall  be  entitled  to  the  right  of  suffrage," 
as  established  by  the  provisions  of  section  1  of  article  2  of  the 
constitution.  Having  adopted  a  provision  for  the  registration 
of  voters,  the  framers  of  the  constitution  deemed  it  proper  to 
give  the  legislature  the  power  to  enact  such  rules  and  pre- 
scribe such  oaths  as  might  be  necessary  in  order  to  determine 
who  was  entitled  to  be  registered;  and  this  could  only  be  done 
by  ascertaining  in  advance,  by  proper  and  reasonable  proofs, 
the  persons  who  would  on  the  day  of  election,  under  the  pro* 
visions  of  the  constitution,  be  entitled  to  vote.  If  the  view 
snggested  by  respondent's  counsel,  that  the  legislature  has  the 
power,  under  the  guise  of  adopting  further  rules  or  oaths  as  a 
test  of  electoral  qualifications,  to  declare,  as  set  forth  in  the 
preamble  to  the  act  of  1887,  that  "  it  is  deemed  necessary  for 
the  peace  and  safety  of  the  people  of  this  state  to  exclude 
from  participation  in  the  electoral  franchise  all  persons  be- 
longing to  the  self-styled  'Church  of  Jesus  Christ  of  Latter 
Day  Saints,'  comD(K)nly  called  the  '  Mormon  Church,' "  then, 
of  course,  it  could  by  like  methods  exclude  from  the  elective 
franchise  all  persons  belonging  to  any  other  church«  or  mem- 
bers of  any  particular  political  party,  social  organisation,  or 
benevolent  order.  In  brief,  the  right  of  sufirage  guaranteed 
by  the  constitution,  and  of  which  we  boast  so  much,  would 
be  placed  entirely  at  the  mercy,  will,  or  caprice  of  the  legis- 
lature. The  legislature  has  no  such  power.  The  right  of 
suffrage,  as  conferred  by  the  coostitution,  is  beyond  the  reach 
of  any  such  legislative  interference.  It  cannot  be  changed 
except  by  the  power  that  established  it,  vi2.,  the  pec^le,  in  their 
direct  sovereign  capacity.    In  McCafferty  v.  Guyer^  59  Pa.  St 
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Ill,  where  the  le^^slatnre  attempted  to  disfraneUse  certain  per- 
sons who  were  not  disfranchised  by  the  provisions  of  the  con- 
stitution firom  voting,  the  court,  in  reviewing  the  provisions  of 
the  act,  said:  *'  It  attempts  to  disfranchise  those  who  were  en- 
franchised by  the  fdndamental  law  of  the  commonwealth,  and 
it  enacts  what  shall  be  the  evidence  of  disfranchisement.  It 
is  not,  it  does  not  profess  to  be,  a  regulation  of  the  mode  of 
exercise  of  the  right  to  an  elective  franchise.  It  is  a  depriva- 
tion of  the  right  itself.  Can,  then,  the  legislature  take  away 
from  an  elector  his  right  to  vote,  while  he  possesses  all  the 
qualifications  required  by  the  constitution?  This  is  the  ques- 
tion now  before  us.  When  a  citizen  goes  to  the  polls  on  an 
election  day,  with  the  constitution  in  his  hand,  and  presents 
it  as  giving  him  a  right  to  vote,  can  he  be  told,  '  True,  you 
have  every  qualification  that  instrument  requires.  It  declares 
you  entitled  to  the  right  of  an  elector,  but  an  act  of  assembly 
forbids  your  vote,  and  therefore  it  cannot  be  received'?  If  so, 
the  legislative  power  is  superior  to  the  organic  law  of  the 
state;  and  the  legislature,  instead  of  being  controlled  by  it, 
may  mold  the  constitution  at  their  pleasure.  Such  is  not  the 
law.''  The  legislature  may  adopt  such  rules  and  prescribe 
such  oaths  as  may  be  deemed  necessary  to  test  the  qualifica- 
tions of  an  elector.  It  also  has  the  power  to  adopt  such  rea- 
sonable  regulations  of  the  constitutional  rights  of  a  voter  as 
may  be  deemed  necessary  to  preserve  order  at  elections,  to 
gnard  against  fraud,  undue  influence,  or  oppression,  and  to 
preserve  the  purity  of  the  ballot  "  All  regulations  of  the 
electiTC  franchise,  however,  must  be  reasonable*  uniform,  and 
impartial.  They  must  not  have  for  their  purpose,  directly  or 
indirectly,  to  deny  or  abridge  the  constitutional  right  of  citi* 
sens  to  vote,  or  unnecessarily  to  impede  its  exercise;  if  they 
do,  they  must  be  declared  void":  Cooley's  Constitutional 
limitations,  758;  Daggett  v.  Hudson^  43  Ohio  St.  548;  54  Am. 
Rep.  832;  State  v.  BntU,  31  Kan.  654;  Gapen  v.  Foster,  12 
Pick.  488;  28  Am.  Dec.  632;  Page  v.  AUen,  58  Pa.  St.  346, 
347;  98  Am.  Dec.  272;  McMahon  v.  Mayor^  66  Qa.  224;  42 
Am.  Rep.  65. 

The  reasons  we  have  stated  are  amply  sufficient  to  justify 
the  issuance  of  the  writ  of  mandamus  as  prayed  for,  and  we 
therefore  deem  it  unnecessary  to  discuss,  the  other  points  pre- 
sented by  relator,  as  to  whether  or  not  the  act  is  repugnant  to 
the  provisions  of  section  4  of  article  1  of  the  constitution* 
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IiLaonoirB— Statutobt  BisruonoNt  opoh  thb  QvALmoAnom  of 
Voma  —  When  the  conafeituiton  of  a  state  hM  preaoribed  qnalificalioiia  for 
Toten,  it  is  not  competent  for  the  legisUtnre  to  add  to  er  in  anj  waj  alter 
rach  prescribed  qnalifioations  nnlees  the  power  to  do  so  is  expressly,  er  by 
neoesury  implication,  oonferred  npon  it  by  the  eonatitntion  itself:  Note  to 
Bknr  t.  Bidf^,  97  Am.  I>eo.  264-266;  note  to  JKfon  t.  Anv  91  Am.  Doow 
64^6^ 
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DlTOBOl  —  Pown  OV  OOUKT  TO  YSBT  TiTLB  OV  HUSBAKD*!  PftOPBTT  TK 

Will.  —  Under  a  stetnte  deolaiing  that  on  the  granting  of  a  diyoroe,  the 
oonrt  may  set  apart  such  portion  of  the  husband's  property  for  the  sap- 
port  of  the  wife  and  children  ss  shall  be  deemed  jnst  and  equitable,  the 
conrt  may  decree  that  the  title  to  a  portion  of  the  husband's  separate 
estote,  real  or  personal,  or  both,  be  vested  in  the  wife. 

Ld  PuDKNt  —  DiYOROX.  —  If  a  wife  who  sues  for  a  dirorce  deeeribea  in 
the  complaint  the  property  of  her  hnsband,  and  asks  to  haTo  it  set 
aside  to  her  for  her  support^  the  rule  of  fit  pendent  can  be  inroked  by  her 
against  one  who  purchases  during  the  pendency  of  the  action,  and  with 
notice  tiiereof. 

Ld  Pendens  n  Nonoi  ov  All  Faoxs  Appabbet  cb  the  face  of  the  plea, 
and  of  those  other  f aota  of  which  the  facte  so  steted  neocHsrily  put  the 
purchaser  on  inquiry. 

Ld  Pendens  —  Estoppel.  — The  fact  that  a  wife,  during  tho  pendency  of  a 
suit  for  diToree,  told  her  husband  that  he  could  sell  oertaia  property  if 
he  wished  to  cannot  limit  the  eflbct  of  a  decree  sabeequently  rendered 
In  thitt  snit^  setting  aside  such  property  to  her,  ncr  can  it  entitle  a  pur- 
chaser from  the  husband,  with  notice  of  the  snit^  to  retain  the  property, 
if  it  has  been  set  aside  to  the  wife,  there  being  no  claim  that  such  pur- 
chaser knew  of  or  aeted  upon  the  alleged  a«ont  of  the  wife  that  her 
husband  might  selL 

VmAomm  —  Pabtiu  Deibedabt.  — In  an  aotloB  to  set  aside  a  deed  made 
by  a  husband  pending  a  suit  for  a  diroros^  the  husband  is  not  a  neoee- 
sary  party  defendant  if  a  decree  has  been  entered  in  a  dirorce  suit  vest* 
ing  the  title  in  his  wife,  and  the  purchaser  of  the  property  (who  was  the 
defendant  in  the  present  action)  purchased  of  the  husbead  with  actoal 
Botice  of  the  pendency  of  the  suiti  and  that  a  part  of  the  relief  therein 
■ought  was  the  setting  aside  to  the  wife  of  the  property  in  controversy. 

IA  PbNDBNS,    CoMFELLINO    CoNTBTANOB    of    PBOPBBTT    BoUOBT  SuBJBOf 

Ta  —Though  a  purchaser  of  property  pending  a  suit  against  the  vendor 
for  a  divorce  takes  the  property  subject  to  the  final  decree  in  such  suit^ 
and  though  such  decree  purporte  to  vest  the  titie  in  the  wife^  still  she 
may  maintein  an  action  against  such  purchaser  to  compel  him,  by  his 
conveyance^  to  vest  an  unquestionable  legal  title  in  her. 

R.  H.  Lindsay  and  £.  If.  Clarke^  for  the  appellant. 
William  Webster  and  S.  D,  King,  for  the  respondenL 
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LsoNABD,  O.  J.  On  the day  of  March,  1886,  respond- 
ent commenced  an  action  in  the  difltrict  court  of  Washoe 
County,  to  ohtam  a  decree  of  divorce  a  vinculo  against  her  hus- 
band, Richard  Powell,  on  the  ground  of  extreme  cruelty.  In 
her  complaint  she  fully  and  specifically  described  certain  lands 
whereon  was  the  residence  of  Powell  and  wife,  and  certain 
personal  property,  all  the  separate  property  of  the  said  Powell 
of  the  value  of  about  three  thousand  dollars,  which  she  al- 
leged might,  by  order  of  the  court,  be  applied  to  her  support 
and  maintenance,  and  in  aid  of  the  prosecution  of  her  action 
against  the  defendant.  She  also  alleged  that  said  property 
was  all  the  property  owned  by  the  defendant;  that  she  was 
without  means  to  prosecute  her  action,  that  she  was  impe- 
cunious, and  in  delicate  health;  that  her  health  had  suffered 
because  of  the  defendant's  cruelty  towards  her;  that  she  was 
dependent  upon  her  friends  and  relatives  for  support  and  sub- 
sistence. She  prayed  for  a  decree  of  divorce,  and  that  all  the 
real  and  personal  property  of  the  defendant  be  set  apart  to  bet 
for  her  support  and  maintenance,  except  such  as  might  be 
appropriated  for  her  maintenance  and  in  aid  of  her  action 
against  the  defendant,  pending  litigation;  that  the  title  to 
the  real  property  of  defendant  be  decreed  to  her;  and  for  such 
other  relief  as  she  might  be  entitled  to  receive. 

Personal  service  of  summons,  attached  to  a  certified  copy 
of  the  complaint,  was  made  upon  the  defendant,  Powell,  in 
Washoe  County,  March  8,  1886.  Defendant  appeared  for  the 
pnrpoee  of  contesting  plaintiff's  application  for  an  allowance 
for  suit  money  and  support  pending  the  litigation,  but  he 
fsiled  to  answer  the  complaint^  or  to  appear  in  the  action,  ex- 
cept as  before  stated. 

On  the  thirtieth  day  of  March,  1886,  the  cause  came  on  for 
triaL  Plaintiff  introduced  her  evidence,  and  it  appearing 
that  defendant's  default  had  been  entered,  the  court  entered  a 
deeree  dissolving  the  marriage  of  plaintiff  and  defendant, 
^  and  that  the  plaintiff  do  have  Cor  her  support,  from  and  out 
of  the  separate  property  of  the  defendant,  two  horses  and  their 
harness  and  one  wagon,  •  •  •  •  described  in  the  complaint 
and  findings  of  fact  filed  in  said  action;  •  .  •  •  that  plain- 
tiff have  title  to  said  property,  and  all  of  it,  against  the 
defendant,  and  that  she  have  possession  thereof;  tiBl  plain- 
tiff do  have  against  the  defendant,  and  from  and  out  of  his 
separate  property,  the  following  described  real  property,  and 
real  property  interests  and  appurtenances,  to  wit  [then  fol- 
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lowing  a  definite  deeeription,  as  etated  in  the  complaint}.  It 
18  ordered,  adjudged,  and  decreed  by  the  court  that  ttie  title 
to  said  land  and  water,  and  the  nee  of  said  water,  together 
with  the  improvements  and  appnrtenanceawith  said  lands  and 
water,  and  the  use  of  said  water,  be,  and  the  same  is,  taken 
from  and  out  of  the  defendant,  and  placed  in  and  confirmed 
to  the  plaintiff,  and  to  her  heirs  and  assigns,  and  that  she 
have  possession  thereof  as  against  the  de&ndanf  March  25, 
1886,  pending  the  divorce  suit,  defendant  in  this  action  took 
a  deed  of  conveyance  to  himself  from  Richard  Powell  of  all 
the  real  property  and  property  rights  described  in  the  com- 
plaint and  decree  in  the  divorce  case,  and  a  transfer  and 
assignment  of  all  the  personal  property  described  therein;  and 
at  the  commencement  of  this  action  this  defendant  still  held 
the  title  and  possession  of  said  real  property.  The  decree  in 
the  divorce  case  remains  unreversed  and  unmodified. 

Prior  to  and  at  the  time  he  received  said  conveyance,  and 
before  making  any  payment  on  account  of  said  purchase, 
defendant  had  actual  personal  knowledge  of  the  pendency 
of  the  divorce  suit  of  Powell  v.  POIO0U,  and  that  the  title  and 
disposition  of  all  of  said  property,  real  and  personal,  was  in- 
volved in  said  action,  and  that  the  plaintiff  therein  claimed  and 
demanded  pelief  therein  in  respectof  all  of  said  property.  The 
value  o(  the  property  sold  by  Powell  to  defendant  was  at  least 
three  thousand  dollars,  while  the  price  paid  was  but  one 
thousand  four  hundred  dollars. 

This  action  was  commenced  June  26,  1886,  to  annul  the 
deed  from  Powell  to  defendant,  and  to  compel  the  latter  to 
convey  to  plaintiff,  by  good  and  safiicieot  deed,  the  real 
property  described  in  Powell's  deed  to  faim.  Defendant, 
Campbell,  appeared  and  answered.  In  her  complaint,  plain- 
tiff charges  that  Powell  gave,  and  Campbell  received,  the 
deed  above  mentioned,  with  intent  to  cheat  and  defraud 
plaintiff,  and  to  defeat  the  operation  of  any  judgment  thai 
might  be  recovered  in  the  said  divorce  soit;  but  the  findings 
do  not  cover  this  issue.  The  court  proceeded  upon  the  theory 
that  defendant  was  a  purchaser  pendents  Ute,  with  actual 
knowledge  of  the  then  pending  suit  for  divoroe^  the  property 
to  be  affected  thereby,  and  the  relief  demanded;  that  in  thii 
action  l^was  as  condusively  bound  by  the  decree  in  that  caee 
as  he  would  have  been  if  he  had  been  made  a  party  defendant; 
and  that  plaintiff  could  maintain  this  action  to  acquire  from 
him  the  legal  title  to  property  to  which  she  had  acquired  the 
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•qmtable  tiile  In  tbe  dmroe  Btdt  A  deoree  was  «Dt6red 
aoeordingly.  From  that  decree,  and  an  ordor  oyermliiig 
defendant's  motion  for  a  new  trial,  this  appeal  is  taken. 

At  tlie  trial,  plaintiff  ofibred  and  the  conrt  admitted  in 
evidence  the  judgment  roll  in  the  ease  of  Powell  t.  P^weU^ 
against  defendant's  objections,  based  upon  sereral  grounds 
stated,  the  first  and  most  important  of  which  was  as  foUowsl 
^That  said  judgment  rdl,  decree,  and  each  and  all  of  said 
papers,  are  irreleyant,  immaterial,  and  incompetent  as  eridenee 
for  any  purpose  in  this  case,  for  the  reason  Uuvt  the  said 
decree  is  a  nullity,  in  so  far  as  it  attempts  to  divest  the  title  of 
the  property  mentioned  in  said  decree  out  of  Richard  Powell, 
and  vest  it  in  tbe  plaintiff  in  this  action.''  The  fourth  is  as 
follows:  ^  Tt  being  admitted  by  the  pleadings  in  this  action 
that  all  the  property  in  dispute  herein  was,  before  the  com- 
mencement of  the  action  of  PowM  t.  Powell^  the  separate  prop* 
erty  of  Richard  Powell,  the  court  which  tried  said  action  had 
no  power  to  decree  the  title  to  any  of  it  to  the  fdaintiff  in  said 
divorce  case.'' 

These  grounds  of  objection  maybe  considered  together.  If^ 
under  the  statute,  the  district  court  has  power,  in  any  suit  for 
divorce  on  the  ground  of  extreme  cruelty  of  Ae  husband,  to 
divest  him  of  the  trUe  of  his  separate  property,  and  invest  th« 
wife  with  tbe  same,  so  for  as  that  may  be  done  by  a  decree, 
then  the  objection  made  upon  the  grounds  above  stated  waa 
not  well  taken;  because,  if  there  was  power,  tiien  the  most  thai 
can  be  claimed  is,  fbM  it  was  error  to  decree  the  title,  and  the 
deeree  cannot  be  assailed  collaterally.  It  is  undoubtedly  trae 
that  if  tiie  court  had  power  to  decree  tiie  title,  such  power 
must  be  found  in  ihe  statute:  PerHne  t.  Perkhm,  16  Mich. 
187;  Baewn  t.  Baeon^  48  Wis.  20^  Denevan  v.  Dimovan^  88 
Wis.  586;  Barker  v.  Ikgyton^  28  Wis.  879. 

Does  our  statute,  in  a  proper  case,  confor  such  powerT 

In  Wmet  t.  Wneel^  17  Nev.  221,  upon  the  facts  shown,  the 
eouit  -upheld  a  decree  awarding  certain  real  eataie  to  the  wifo 
absolutely. 

In  Lake  v.  Bender^  18  Nev.  402,  we  did  say,  and  now  reiter- 
ate the  same,  that  the  object  of  the  statute  was  to  provide 
]m)per  support  for  the  wife  and  minor  children,  and  that  the 
legislative  intent  to  limit  the  disposition  of  the  husband's 
property  to  their  proper  support  was  manifest  In  that  case, 
where  there  was  a  direct  appeal,  and  where,  consequently,  we 
oould  consider  mere  errors,  the  court  below  had  decreed  to 
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Mrs.  Lake  1160  per  month  for  her  support,  and  made  the  same 
a  charge  and  lien  upon  certain  real  estate.  She  appealed, 
and  it  was  urged  in  her  behalf  that  Lake's  separate  property 
should  have  been  divided  between  the  spouses,  and  that  in 
making  an  order  for  a  monthly  payment  of  $160  the  court 
abused  its  discretion.  It  was  to  this  claim  for  a  division 
under  the  circumstances  that  we  directed  our  argument,  and 
we  tried  to  show  that  in  the  case  then  in  hand  a  decree 
investing  Mrs.  Lake  with  the  title  to  specific  property  was  not 
necessary  for  her  proper  support,  and  consequently  that  it 
should  not  be  granted.  If  in  an  action  of  this  character  the 
statute  permits  the  court  to  decree  to  the  wife  any  portion  of 
the  husband's  separate  property  absolutely,  it  should  never  be 
done  unless  such  action  is  reasonably  necessary  for  the  accom- 
plishment of  the  primary  object  of  the  statute,  —  support  of 
the  wife  and  minor  children;  and  if  in  any  case  the  discretion 
of  the  trial  court  should  be  abused,  this  court,  upon  direct 
appeal,  would  not  fail  to  correct  the  error. 

The  statute  provides  that  ^*  when  the  marriage  shall  be  dis- 
solved by  the  husband  being  sentenced  to  imprisonment,  and 
when  a  divorce  shall  be  ordered  for  the  cause  of  adultery  com- 
mitted by  the  husband,  the  wife  shall  be  entitled  to  the  same 
proportion  of  his  lands  and  property  as  if  he  were  dead;  but  in 
other  cases  the  court  may  set  apart  such  portion  for  her  sup- 
port and  the  support  of  their  children  as  shall  be  deemed  just 
and  equitable  ":  Qen.  Stats.  496. 

The  court  may  *'  set  apart "  so  much  of  the  husband's  sepa- 
rate property,  in  case  of  divorce  for  extreme  cruelty,  as,  under 
the  circumstances,  is  just  and  reasonable,  for  the  support  of 
the  wife  and  their  children.  If  more  is  set  apart  than  is  just 
and  reasonable  for  support,  it  is  error;  but  until  reversed  or 
modified  on  appeal,  the  decree  in  this  respect  is  not  void. 
Does  the  power  to  set  apart  include  the  power  to  decree  the 
husband's  title  to  her,  if  in  a  given  case  it  is  necessary  to  do 
so  in  order  to  provide  proper  support  for  the  wife  and  chil- 
dren? In  this,  as  in  all  other  cases  of  statutory  construction, 
we  must  find,  if  possible,  the  legislative  intent,  and  in  an 
earnest  endeavor  to  do  so  in  this  case,  the  first  thought  that 
comes  to  our  minds  is,  as  before  stated,  that  the  primary  ob« 
ject  of  the  legislature  was  to  give  the  wife  and  children  a  sup- 
port out  of  his  property;  and  if  the  accomplishment  of  this 
object  depends  upon  decreeing  to  her  the  title,  what  good  rea« 
son  can  be  given  for  withholding  it?    Is  the  entire  title  any 
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more  sacred  than  the  absolute  right  of  use  for  life,  if  the  whole 
18  required? 

The  learned  counsel  for  appellant  say:  *'  The  pretense  that 
clothing  the  wife  with  the  absolute  title  to  the  husband's 
property,  and  imposing  no  restrictions  upon  its  disposal,  is  do* 
ing  nothing  more  than  setting  it  apart  for  her  support,  is  too 
absurd  for  argument.*'  Let  us  see.  The  section  of  the  statute 
under  consideration  was  first  passed  by  the  legislature  of  1861: 
Stats.  1861,  p.  99,  sec.  27.  That  section  was  amended  in  1865 
(Stats.  1864-65,  99),  although  the  amended  section,  in  respect 
to  the  part  under  consideration,  is  substantially  the  same  as 
the  original.  The  divorce  act  of  1861  was  passed  November 
28,  1861.  The  following  day  the  probate  act  was  passed: 
Stats.  1861,  186;  and  yet  in  the  last-named  act  these  words 
are  used:  ^'If  there  is  no  law  in  force  exempting  property 
from  execution,  the  following  shall  be  set  apart  for  the  use  of 
the  widow  or  minor  child  or  children,  and  shall  not  be  subject 

to  administration When  property  shall  have  been  set 

apart  for  the  use  of  the  family,  in  accordance  with  the  pro* 
visions  of  this  chapter,  if  the  deceased  shall  have  left  a  widow, 
and  no  minor  child,  such  property  shall  be  the  property  of 
the  widow.  If  he  shall  have  left,  also,  a  minor  child  or  chil- 
dren, the  one  half  of  such  property  shall  belong  to  the  widow, 
and  the  remainder  to  the  child,  or  in  equal  shares  to  the  chil- 
dren, if  there  be  more  than  one.  If  there  be  no  widow,  the 
whole  shall  belong  to  the  minor  child  or  children."  And  in 
the  fourth  section  of  the  homestead  act  of  1865  {Qen.  Stats. 
642)  is  this  language:  '*  The  homestead  and  all  other  prop- 
erty exempt  by  law  from  sale  under  execution  shall,  upon  the 
death  of  either  spouse,  be  set  apart  by  the  court  as  the  sole 
property  of  the  surviving  spouse,  for  his  or  her  benefit,  and  that 
of  his  or  her  legitimate  child  or  children."  So  we  see  that  in 
the  probate  act  or  homestead  law,  the  words  *'  set  apart "  were 
used  in  the  sense  that  property  set  apart  should  belong  abso- 
lutely to  the  persons  for  whose  benefit  the  statute  made  provis- 
ion. It  is  true  that  in  the  divorce  act  it  is  not  declared  that  the- 
property  set  apart  for  the  support  of  the  wife  and  children  shall 
belong  to  the  wife,  and  for  a  good  reason.  The  legislature  in- 
tended only  to  provide  support  out  of  his  property,  and  it  was- 
not  intended  that  the  title  should  be  set  apart  unless  neces- 
sity required  it  But  if  such  necessity  exists,  why  may  not 
the  words  "  set  apart "  have  as  broad  meaning  as  they  are 
declared  to  have  in  the  other  statutes  quoted? 
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Aipdn,  if  in  no  case  can  fhe  eourt  decree  to  i!he  wile  any 
portion  of  the  husband's  real  estate  in  its  entirety,  then  fho 
same  is  tme  in  relation  to  his  personal  propOTty.  No  greater 
power  is  given  in  one  case  than  in  the  other.  Did  the  same 
legislature  that  gave  to  widows  and  fatherless  children,  ab- 
solutely, a  liberal  amount  of  property,  including  household 
goods,  intend  in  all  eases  to  prohibit  courts  from  providing 
the  same  security  of  home  and  support  to  the  woman  who  is 
compelled  to  seek  the  law*s  protection  against  the  husband's 
cruelties  and  indignities?  The  language  and  spirit  of  the 
divorce  law  do  not  show  such  intention,  and  the  same  words 
used  in  the  other  statutes  referred  to  lead  the  mind  to  an 
opposite  conclusion.  Authorities  upon  this  question  differ 
greatly,  because  they  are  generally  based  upon  dissimilar 
statutes.  But  an  examination,  as  brief  as  possible,  of  some  of 
them  will,  we  think,  sustain  our  conclusion. 

Counsel  for  appellant  refer  us  to  Magxdre  v.  Maguire^  7  Dana, 
187;  Rogers  v.  Ftn««,  6  Ired.  293;  Darreriberger  v.  Haupt^  10 
Nev.  43;  Lake  v.  Bender,  18  Nev.  402. 

The  last  two  are  not  opposed  to  our  construction. 

In  Maguire  v.  Maguire,  7  Dana,  187,  the  court  decreed  a  divorce 
a  vinadoj  allowed  the  wife  to  marry  again  after  two  years,  inter- 
dicted a  future  marriage  by  the  husband,  and  secured  to  the  wife 
all  the  property  owned  by  her  in  her  own  right  at  the  time  of  her 
marriage.  The  case  was  taken  to  the  court  of  appeals  by  writ 
of  error  for  a  revision  of  the  decree.  The  eourt  said:  *^  But 
the  decree  itself  is  not  for  alimony,  and  if  it  had  been  such,  it 
would  be  erroneous;  because  it  does  not  secure  to  the  wife,  as 
wife,  an  annuity,  or  other  personal  right  to  maintenance,  but 
it  purports  to  confirm  to  her,  as  a  feme  sole,  the  absolute  title 
to  property,  which  should  never  be  done  in  case  of  mere 
alimony.*  The  seventh  section  of  the  statute  of  1809,  under 
which  the  chancellor  proceeded  in  that  case,  was  as  follows: 
'*  The  court  pronouncing  the  decree  of  divorce  shall  regulate 
and  order  the  division  of  the  estate,  real  and  personal,  in  such 
way  as  to  them  shall  seem  just  and  right,  having  due  regard 
to  each  party,  and  the  children,  if  any;  provided,  however, 
that  nothing  herein  contained  shall  be  construed  to  authorize 
the  court  to  compel  either  of  the  parties  to  diyest  himself  or 
herself  of  the  title  to  the  real  estate  **:  1  Litt  &  S.  Dig.  Ky. 
Stats.  (1822),  443.  Under  such  a  statute,  the  decision  is  not 
an  authority  against  our  conclusion  under  our  statute.    The 
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same  may  be  said  of  Quiaenherry  ▼.  Quis&nberryf  1  Duiall,  t98; 
Loveti  ▼.  Lovett,  11  Ala.  767;  Fuhli  v.  F%$hU,  2  liiL  83.7. 

But  BertheUmy  ▼.  Johnson^  8  B.  Mon.  90,  38  Am.  Dec  179^ 
does  throw  light  upon  our  cafle.  We  quote  fBomk  the  opinion: 
"  Jacques  C.  Berthelemj  eeeks  the  reversal  of  a  judgment  in 
bar  of  an  action  of  ejectment  brongbt  by  faim  againat  Cave 
Johnson,  the  defendant  in  error.  The  plaintiff  claims  a  legal 
right  of  entry  in  the  land  in  contest,  as  sols  htfir  of  bia  de- 
ceased father^  to  whom  the  defendanilt  had  canveycd  the  title  in 
fee  in  the  year  1797.  The  defendant  relied  oa  adivoroa  «  vm- 
culo  of  the  wife  of  the  decedent,  adjudged  in  Tiitiia  of  aa  act 
of  assembly  passed  in  December,  1803;  a  }iidicial  seatance 
declaring  that  the  fee-simple  title  to  said  land  should  Teat  ab- 
solutely in  the  divorced  wife;  and  a  subsequent  sale  and  ocm- 
veyance(rfitby  hertohim.  .  .  •  .^  The  same  enactmeat  (1803) 
authorised  the  court,  without  qualification  as  to  mode,  to  se- 
cure to  the  wife  support  out  of  the  husband's  estate,  and  the 
oourt  adjudged  that  the  fee-simple  to  the  said  tract  of  land 
should  vest  in  her  as  one  of  the  means  of  securing  that  sup- 
port This  did  not,  in  our  opinion,  exceed  either  the  legiala- 
iive  power,  or  the  plenary  discretion  confided  to  the  court;  and 
therefore,  were  it  deemed  erroneous,  it  would  not  be  void.'' 
We  have  not  been  able  to  find  the  act  of  assembly  referred  tov 
but,  taking  the  court's  statement  of  its  provisions  as  correct^ 
they  were,  in  substance  and  effect,  like  ours. 

In  Rogen  v.  VifkMy  6  Ired.  293,  thequestion  was,  whether,  under 
the  statute,  when  slaves  were  sssigned  to  the  wife  for  alimony 
out  of  the  hueband's  estate,  she  had  the  absolute  property  in 
them.  The  statute  authorised  the  court  to  allow  har  such  ali- 
monyasher  husband's  circumstances  would  permit,  not  exceed- 
ing one  third  of  the  annual  income  or  profits  of  his  estate  or  oc* 
eupation,  or  to  assign  to  her  separate  use  such  part  of  the  real 
and  personal  estate  of  the  husband  as  the  court  should  think 
fit,  not  exceeding  one  third  part  thereof^  as  the  justice  of  the 
ease  might  require,  which  should  continue  until  a  reconciiisr 
tion  should  take  place  between  the  parties.  The  court  held 
that  the  provision  that  her  separate  use  should  continue  until 
leoonoiliation  was  abeolutely  inconsistent  with  the  power  of 
sale  in  the  wife;  because  either  the  sale  would  prevent  the  re- 
vesting of  the  property  in  the  husband  upon  a  reconciliation, 
which  would  defeat  the  policy  of  the  legislature,  and  directly 
ceAtradict  the  act^  or  the  wife  would  have  the  pewer  of  de- 
bating  her  sale  by  returning  to  her  husband,  which  the  legis- 
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lature  could  not  have  intended.  The  conclueion  of  the  court 
was,  that  the  separate  enjoyment  of  specific  things  was  given 
as  alimony  in  lieu  of  money,  and  that  the  wife^s  right  was,  by 
its  nature  and  the  terms  of  the  statute,  limited  to  the  period 
of  separation,  and  that  it  terminated  by  the  death  of  either. 

In  Calame  v.  Calami,  25  N.  J.Eq.  548, the  decision  was  similar 
to  that  in  Rogers  v.  Vines,  6  Ired.  293.  The  statute  provided  that 
the  court  might  make  such  order  touching  alimony  and  raain« 
tenance  of  the  wife  and  children  by  the  husband  as  should  be 
fit,  reasonable,  and  just.  It  then  provided  the  manner  and 
means  of  enforcing  payment.  The  court  held  that  the  modes 
appointed  to  enforce  payment  of  the  alimony,  such  as  requir- 
ing security  from  the  husband,  and  authorizing  the  sequestra- 
tion of  his  personal  estate,  and  the  rents  and  profits  of  his  real 
estate,  were  in  opposition  U)  the  idea  that  a  part  of  the  land 
itself  could  be  set  apart  for  the  wife.  And  from  the  entire 
statute  it  was  held  that  the  words  '^alimony"  and  ^'mainte- 
nance "  were  used  in  their  established  technical  sense;  that  is, 
money  payments  of  the  character  of  an  annuity.  The  two 
cases  last  referred  to  are  not  against  our  conclusion.  The 
words  *'  alimony "  and  "  maintenance  **  are  not  used  in  the 
body  of  our  statute,  and  there  are  no  similar  provisions  indi- 
cating an  intention  shown  in  the  North  Carolina  and  New 
Jersey  statutes. 

In  Illinois,  the  statute  authorizes  courts  to  make  such  order 
touching  alimony  and  maintenance  of  the  wife,  and  the  care, 
custody,  and  support  of  the  children,  as  shall  be  fit,  reason- 
able, and  just;  and  when  the  wife  is  complainant,  to  order  the 
husband  to  giye  reasonable  security  for  such  alimony  and 
maintenance,  or  to  enforce  the  payment  of  such  alimony  and 
maintenance  in  any  other  manner  consistent  with  the  practice 
of  the  court  And  the  court  may,  from  time  to  time,  make 
such  alterations  in  the  allowance  of  alimony  and  maintenance 
as  shall  appear  reasooiable  and  proper:  Scates's  Stats.,  sec.  6, 
p.  151.  Yet  under  this  statute,  similar  in  most  respects  to 
that  of  New  Jersey,  the  supreme  court  has  held  in  many  cases 
that  courts  have  power  to  assign,  as  alimony,  to  the  wife,  a 
part  of  the  real  estate  of  the  husband,  but  has  said,  at  the  same 
time,  that  this  should  not  be  done,  except  under  special  circum- 
stances rendering  such  action  necessary  for  the  support  of  the 
wife  and  children. 

In  Ohio,  under  a  statute  allowing  alioiony  out  of  the  hus- 
band's real  and  personal  property,  '^  which  may  be  allowed  in 
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real  or  personal  property,"  the  supreme  court  held  that  if 
allowed  in  real  property,  it  was  not  error  to  decree  to  her  the 
absolute  title  in  fee:  BroadvoeU  ▼.  Broadwell,  21  Ohio  St.  657. 
Without  a  further  examination  of  authorities,  our  conclusion 
is,  that  if,  in  the  proper  accomplishment  of  the  primary  object 
of  the  statute,  —  the  support  of  the  wife  and  children,  —  it  is 
reasonably  necessary  to  invest  the  wife  with  the  husband's  title 
to  property;  if,  in  other  words,  without  an  investiture  of  the 
title  the  object  of  the  statute  will  be  defeated,  then  the  stat- 
ute permits  such  investiture  in  the  wife,  as  one  of  the  means 
of  securing  her  support. 

In  an  action  for  divorce,  where  the  complaining  wife  alleges 
her  necessities  and  the  defendant's  labilities,  and  asks  that  cer- 
tain particularly  described  real  estate  be  set  apart  and  decreed 
to  her  for  her  support,  can  the  rule  of  lis  pendens  be  invoked  by 
the  wife  against  one  who  purchases  pendente  liUj  with  actual 
notice  of  the  divorce  suit  and  other  facts  before  stated?  We 
think  it  can,  upon  reason  and  authority.  The  statute  provides 
that  if  either  party  is  about  to  do  any  act  that  may  defeat  or 
render  less  effectual  any  order  which  the  court  may  ultimately 
make  concerning  property,  an  order  shall  be  made  for  the  pres- 
ervation thereof!  It  is  claimed  that  this  remedy  is  exclusive; 
that  unless  restrained,  Powell's  sale  to  defendant  was  valid* 
Our  opinion  is,  that  this  preventive  remedy  does  not  affect  the 
•ordinary  rale  as  to  purchasers  pendente  Itte,  if  this  is  a  case 
where  tliat  rule  can  be  invoked. 

*^  In  order  to  bring  the  doctrine  of  Kb  penden$  into  effect,  it 
is  indispensable  that  the  litigation  should  be  about  some  spe- 
cific thing,  which  must  necessarily  be  affected  by  the  termi- 
nation of  the  suit  •  .  •  •  It  is  further  essential  to  the  existence 
•of  lit  pendens  that  the  particular  property  involved  in  the  suit 
must  be  so  pointed  out  by  the  proceedings  as  to  warn  the 
whole  world  that  they  intermeddle  at  their  peril'':  Freeman  on 
Judgments,  sees.  196,  197.  The  same  author  says:  ^  Lis  pen' 
dens  is  notice  of  all  facts  apparent  on  the  face  of  the  pleadings, 
And  of  those  other  facts  of  which  the  facts  so  stated  necessarily 
put  the  purchaser  on  inquiry":  Freeman  on  Judgments,  sec. 
198. 

In  many  cases  where,  in  divorce  proceedings,  the  applica- 
tion  is  for  alimony  proper, — that  is,  an  allowance  to  be  paid 
at  regular  periods  for  the  wife's  support, — and  especially 
where  there  was  no  statute  allowing  her  any  specific  part  of 
ihe  husband's  estate,  it  has  been  held  that  the  rule  of  lis  psn^ 
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den»  do6i  not  apply*  becMiee  nich  a  suit  is  <»  penonamj  and 
does  not  apply  to  any  specific  part  of  the  personal  or  veal 
estate  of  the  hasband:  Almotid  y.  Almoridf  4  Rand.  662;  15 
Am.  Dec.  781;  Brightman  ▼.  Brightman,  1  B.  I.  112;  FrigUy 
▼.  FeigUy,  7  Md.  562;  61  Am.  Dee.  875.  But  where  the  sUtr 
Qte  permits  the  husband's  estate  to  be  set  apart  to  the  wife  for 
life,  or,  if  necessary,  in  fee,  for  her  support,  and  in  her  com- 
plaint she  specifically  describes  property  which  she  asks  the 
court  to  decree  to  her  for  her  support,  there  seems  to  be  no  well- 
founded  reason  why  the  rule  of  lU  penden$  should  not  apply. 
True,  it  may  be  said  that  the  decree  of  divorce  is  the  first 
object  of  the  suit,  and  that  support  is  but  an  incident  But  it 
is  also  true  that  when  divorce  is  sought  and  granted,  and  sup- 
port is  required  from  the  husband,  the  law  permits  the  court, 
and  it  is  the  court's  duty,  to  provide  such  support  as  is  rea- 
sonable and  just,  under  all  the  circumstances.  In  such  a  case, 
a  purchaser  pendente  litey  with  notice  of  the  suit  and  its  objects, 
knows  that  the  property  described  may  be  decreed  to  the  wife, 
aJQd  that  one  of  the  objects  of  the  suit  is  to  obtain  a  decree 
awarding  such  property  to  her. 

"The  primary  object  for  which  the  suit  is  brought  is  not 
material,  provided  the  court  has  jurisdiction  of  the  prc^rty 
for  secondary  purposes;  and  so  it  would  se^n  that  where  a 
bill  for  divorce  and  alimony  is  filed  by  the  wife  against  the 
husband,  and  there  is  no  special  allegation  in  it  pomting  out 
any  particular  property  which  is  sought  to  be  charged  with 
the  payment  of  the  alimony,  there  will  be  no  Ut  pendenS' aa  to 
either  real  or  personal  property  of  the  defendant.  Such  a  case 
cannot  be  distinguished  from  those  where  the  actiom  is  pro- 
fessedly in  per8<ma7n^  and  where  the  contention  in  the  case 
is  entirely  independent  of  any  particular  property.  •  .  .  .  I^ 
however,  the  bill  should  contain  special  allegations, — shsfold 
point  out  particular  real  or  personal  property,  —  and,  within 
the  limits  of  the  manifest  jurisdiction  and  powers  of  the  court 
to  grant  the  relief,  should  seek  to  have  alimomy  assigned  out 
of  such  specific  property,  there  would  be  consftrueiive  notice 
of  the  Ub  pendens  ":  Bennett  on  Lis  Pendens,  see.  99;  see  also 
sec.  219.  Daniel  v.  Hodges,  87  N.  C.  98,  supports  the  text 
ymt  quoted.  In  Ulrich  v.  UWickt  &  Maokay,  290,  the  court 
followed  DcMiel  v.  Eodgea,  87  N.  C.  98,  and  held  that  while 
the  rule  is,  tkaS  in  a  bill  for  alimony  and  oudntenaoMe  ther» 
ia  no  2m  pendens  as  to  the  pr<^rty  generally,  yet  when,  ae 
in  that  case,  a  certain  lot  is  described  in  the  bill,  anil  it  is 
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•Ilegsd  thai  the  lol  oonatiftDteB  the  principal  pioparty  of  the 
defendanti  out  of  which  alimony  ebonld  be  decreed,  theie  ie 
lis  pendem  as  to  ench  property.  And  see  Draper  t.  Draper^  88 
OL  22;  VanuuU  v.  Vamanty  23  III.  648;  ToUrUm  v.  fTtUtard, 
80  Ohio  St  588;  Sapp  y.  Wightman,  108  IlL  158.  We  aie 
satisfied  that  the  rale  of  U$  penden$  applies  in  this  case  as  to 
the  property  in  question,  and  it  follows  that  the  defendant 
occupies  the  attitude  of  a  pendente  lite  purchaser,  and  is  there- 
fore bound  by  the  decree  in  the  divorce  case,  and  by  all  the 
proceedings  therein  that  are  not  coram  nenjudieey  unless  other 
facts  existed  which,  if  proven,  would  relieve  him  from  the 
operation  of  the  general  rule. 

This  leads  us  to  an  exception  taken  at  the  trial  to  the 
exclusion  of  testimony.  On  cross-examination,  plaintiff  was 
asked  this  question:  ''During  the  pendency  of  the  divorce 
Boii  between  you  and  Richard  Powell,  and  before  the  trial  of 
said  cause,  and  before  Powell  sold  the  property  to  Campbell, 
at  the  house  of  (George  Anderson,  in  this  county,  did  you  not 
state  to  Richard  Powell  words  as  follows,  or  to  this  effect: 
^  You  can  sell  the  ranch  if  you  wish  to,'  meaning  the  ranch 
sold  to  CampbelL  '  I  wish  to  God  you  would  sell  it,  as  it  has 
alwajns  been  a  millstone  around  our  necks'?"  It  was  not 
claimed  that  these  words,  if  uttered,  were  communicated  to 
Campbell,  and  the  court  sustained  plaintiff's  objection  to  the 
foestion.  Counsel  for  appellant  say:  "The  question  is  not 
ana  of  estoppel  of  respondent,  but  authority  in  Richard  Powell 
ta>  selL  If  the  difrerce  proceeding  suspended  this  authority, 
respondent's  consent  reviyed  it."  Since  there  is  no  element 
sf  estoppel  in  the  case,  the  objection  raised  is  easily  disposed 
oL  PoweU  required  no  authority  from  his  wife  or  anybody 
else  to  selL  He  had  the  power  to  sell,  and  the  sale,  as  be- 
tveoD  Urn  and  CampbeU,  was  valid;  but  he  could  not  affect 
her  B^ts  hf  a  sale  pendente  Kte,  at  least  without  a  valid  re- 
lease or  satiafaotion  of  her  daim  for  support;  and  neither 
release  nor  satisfaction  was  aflEbcted  by  her  statement  to 
PoweU,  if  she  made  it  Nothing  less  than  a  valid  contract 
based  upon  a  snflBeisnt  consideration  oould  release  the  prop- 
erty fram  the  claim  akeady  impressed  upon  it  Suppose, 
pending  Iks  drvoroe  suit,  plaintiff  had  said  to  Powell,  ^  You 
flssgr  kasp  tba  property;  I  do  not  want  it";  and  Powell,  with- 
evi  asUiag  the  property,  had  set  up  that  statement  in  his 
anawar  to  bar  elamn  for  siqyport,  and  had  offered  evidence 
sbssnng  vhat  ahe  stated.    It  would  hardly  be  claimed  that 
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Bjob  a  stAteiaent  would  have  deprived  her  of  provision  for 
Bi'pport,  if,  at  the  trial,  she  had  insisted  upon  her  rights.  The 
court  did  not  err  in  excluding  this  testimony. 

At  S;he  close  of  plaintiff's  case  in  chief,  defendant  moved 
ihe  court  to  require  plaintiff  to  make  Richard  Powell  a  party 
Jefendant  to  this  action,  and  that  he  be  brought  in  as  a  party 
defendant,  for  the  reason  that  the  pleadings  and  proofs  showed 
that  a  complete  determination  of  the  controversy  could  not  be 
had  without  his  presence.  The  motion  was  denied,  and  it  is 
claimed  that  the  court  erred.  We  do  not  think  so.  Id  the 
divorce  case,  the  court  had  jurisdiction  of  the  person  of  the 
defendant  and  the  entire  subject-matter  of  the  action.  He 
did  not  answer  or  defend,  but,  in  a  legal  sense,  he  had  his 
day  in  court.  Neither  he  nor  Campbell,  in  this  action,  could 
assail  the  decree  in  the  divorce  case,  or  any  proceeding 
therein,  except  for  want  of  juriadiction.  The  record  before 
us  does  not  show  that  in  the  divorce  case  the  court  exceeded 
its  jurisdiction.  Powell's  rights  were  determined  in  that 
case,  and  could  not  be  retried  in  this.  Campbell  had  the 
same  defenses  that  he  and  Powell  would  have  had.  The  de- 
cree in  the  divorce  case  being  in  force,  we  are  unable  to  see 
that  Powell  has  any  interest  in  this  case,  or  is  affected  by  the 
decree. 

It  is  further  urged  that  *'  if  the  judgment  in  the  divorce 
suit  is  valid  and  binding  in  so  far  as  it  attempts  to  vest  title 
in  respondent,  then  such  title  is  complete  by  the  terms  of  the 
decree,  and  respondent  has  a  complete  remedy  at  law,  and 
this  equitable  action  cannot  be  maintained;  that  a  defendant 
cannot,  by  a  transfer  pendente  lite,  defeat  the  action;  the  plain- 
tiff may,  notwithstanding,  proceed  to  judgment,  and  eject  the 
assignee." 

In  support  of  the  statement  last  made,  three  cases  in  eject- 
ment are  cited.  Undoubtedly,  in  an  action  of  ejectmenti 
plaintiff  prevailing,  all  persons  entering  under  the  defendant, 
pendente  lite,  may  be  dispossessed  under  the  judgment:  Free- 
man on  Judgments,  sec.  171.  But  we  are  cited  to  no  authori- 
ties holding  that  this  may  be  done  under  a  decree  like  that  in 
Powell  V.  Powell,  or  that  Mrs.  Powell  could  have  sustained 
ejectment  against  Campbell  after  obtaining  her  decree  against 
Powell.  Campbell  had  the  legal  title  and  possession.  She 
had  only  an  equitable  right  to  both.  The  original  equi^ 
doctrine  was,  that  a  decree  was  not,  of  itself^  a  legal  title,  and 
iid  not  transfer  title:  8  Pomeroy's  Eq.  Jur.,  see.  1817.     But 
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Id  many  of  the  Btates  statutes  have  been  passed  providing 
that  a  decree  shall  operate  as  a  conveyence.  '^  When  the  ob- 
ject of  the  suit  is  to  compel  the  conveyance  of  the  legal  title 
by  the  defendant,  and  the  decree  does  not  require  a  sale,  the 
title  will  not  pass  until  the  deed  is  executed,  unless  it  be  pro- 
vided, as  has  been  done  in  some  of  the  states,  by  statute,  that 
the  decree  itself  shall  operate  as  a  conveyance":  Miller  v. 
Sherry,  2  Wall.  248. 

It  is  probable  that  plaintiff  might  have  made  Campbell  a 
party  to  the  divorce  suit  after  the  conveyance  to  him  from 
Powell,  if  she  was  aware  of  the  sale, —  a  fact  not  disclosed  by 
the  record.  Still,  was  she  not  entitled  to  maintain  this  action 
to  recover  a  conveyance,  by  defendant,  of  a  legal  estate  cor- 
responding to  her  equitable  title?  1  Pomeroy's  Eq.  Jur.,  sec. 
152.  Such  actions  have  been  sustained  by  the  most  distin- 
guished courts. 

In  Bishop  of  Winchester  v.  PainSy  11  Ves.  199,  the  court 
said:  "This  is  not  the  case  of  the  legal  estate  acquired  during 
the  pendency  of  the  suit,  in  which  instance  it  might  be  neces- 
sary, in  order  to  avoid  it,  to  have  recourse  to  a  new  suit." 
''Although  the  maxim  is,  Pendente  lite  nil  innovetur,  that 
maxim  is  not  to  be  understood  as  warranting  the  conclusion 
that  the  conveyance  so  made  is  absolutely  null  and  void,  at 
all  times  and  for  all  purposes.  The  true  interpretation  of  the 
maxim  is,  that  the  conveyance  does  not  vary  the  rights  of  the 
parties  in  that  suit,  and  they  are  not  bound  to  take  notice  of 
the  title  acquired  under  it,  but,  with  regard  to  them,  the  title 
is  to  be  taken  as  if  it  had  never  existed."  "  If,  however,  the 
purchaser  pendente  lite  be  a  purchaser  jof  the  legal  estate,  and 
not  of  a  mere  equitable  estate,  it  may,  after  the  determination 
of  the  pending  suit,  be  necessary,  in  order  to  compel  a  sur- 
render of  his  title,  or  to  declare  it  void,  to  institute  a  new  suit 
against  him  ":  2  Story's  Eq.  Jur.,  sec.  908,  and  note  3. 

Besides,  it  is  admitted  by  counsel  for  appellant  that  Camp- 
bell could  have  been  made  a  party  defendant  in  the  divorce 
suit,  and,  if  the  facts  and  law  warrant  it,  he  could  have  been 
made  to  pass  the  title  to  the  property  in  question  to  plaintiff. 
The  record  does  not  show  that  plaintiff  knew,  or  had  rea- 
son to  know,  of  the  conveyance  from  Powell  to  Campbell,  be- 
fore the  trial,  or  until  after  it  was  completed.  It  is  shown  by 
the  ooort's  findings  that  the  divorce  suit  was  commenced  in 
March,  1886;  that  during  its  pendency,  March  25, 1886,  Powell 
conveyed  to  CompbelL    But  it  nowhere  appears  that  plaintiff 
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had  any  knowledge  of  tha  oanveyaooe,  or  of  any  facta  making 
it  incQinbent  upoa  her  to  make  inquiries  conoerniDg  it^  tuitil 
after  the  triaL 
The  judgment  and  order  appealed  from  are  affirmed. 


IfARRiAQB  AND  DivoBGB —  Lis  Pkndxks.  — Where  a  wife  files  a  petitioB 
asking  for  a  divorce  and  alimony,  definitely  describing  therein  certain  realty 
owned  by  the  hasband,  which  she  seeks  to  have  set  aside  to  her  as  permanent 
alimony,  the  doctrine  of  Ua  pendens  will  apply;  and  a  purchaser  from  the 
hnsbead  will  be  bound  by  the  judginent  sobseqaently  rendered:  WiUtmaam  v. 
XUkd,  43  Kan*  690;  anU,  p.  158,  and  note. 


Bbno  Smelting  Works  u  Stbvbkson. 

[20  NBVADa,  289.) 

OoMMOK  Law. — Ths  Wholb  or  thb  Common  Law  of  Bvolano  is  not 
xv  FoscB  in  this  state.  The  intention  of  oar  legislature  was  to  adopt 
only  so  much  of  it  as  was  applicable  to  our  condition.  The  statutes  of 
the  several  states  adopting  the  common  law  are  generally  construed  as 
applying  only  in  eases  where  that  law  is  applicsble  to  the  habits  and 
eonditions  of  socie^  and  in  harmony  with  the  genius,  spirit^  and  objects 
of  our  institutions.  It  is  contrary  to  the  spirit  of  the  common  law  itself 
to  apply  a  rule  founded  on  a  particular  reason  to  the  law,  when  the  rea- 
son utterly  fails. 

BiPARiAK  RniBTB.  —  The  eofmmon*law  doctrine  of  riparian  rights  ii  inap- 
plicable to  the  physical  conditions  of  the  Paeific  states. 

Watul  —Thb  Biesx  to  WAnu  nr  This  SvAm  mvbt  bb  DanaMiMBD 

BT  THB    AfFLICATION    OF  THB    PRUfOin*B    OF    PbIOB    AFFEOPKIATIOX, 

and  not  by  the  oommon-law  rules  respecting  riparian  rights. 

John  F.  Alexanderj  attonuy'^eneralf  Roberi  H.  JUfuZtfoy,  and 
Tkomas  if.  Welis^  for  tl)e  appellanta. 

12.  8.  Mmeiy  for  the  reepondent. 

Belknap,  J.  This  action  is  brought  for  the  purpose  of  dft> 
termining  rights  to  the  use  of  water,  upon  the  following  facta: 
The  plaintiff  is  a  corporation  engaged  in  tha  reduction  of  ores. 
It  is  the  owner  in  fee  of  ten  acres  of  land  on  the  Truckee 
River,  upon  which  its  reduction-works  are  situated.  Loiig 
prior  to  the  commission  of  the  grievances  alleged  in  the  com- 
plaint, it  built  a  dam  in  the  river  at  a  point  above  its  own 
land,  but  with  the  consent  of  those  whose  lands  were  affected 
thereby.  The  water  is  used  to  fttmiah  power  to  operate  ma- 
chinery at  the  works,  and  is  conveyed  from  the  dam  by 
means  of  a  ditch  and  flume.  The  height  of  the  dam  is  such 
that  the  waters  of  the  river  flow  over  it  about  tea  inches  above 
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itB  crest,  and  imlaw  the  water  ii  maintained  at  fbis  height, 
safficient  cannot  be  diverted  to  fill  the  ditch  and  flume.  The 
state  of  Nevada  is  the  owner  in  fee  of  the  land  next  below 
that  of  the  plaintiff  on  the  river.  The  insane  asylum  of  the 
state  is  sitoated  thereon,  and  the  defendants,  by  virtue  of  their 
offices  of  governor,  controller,  and  treasurer  of  the  state,  re- 
spectively, are  commissioners  for  the  care  of  the  insane,  and, 
as  such,  control  the  affairs  of  the  asylum!  In  their  capacity 
as  commissioners  they  have  caused  the  pond  of  water  made 
by  the  dam  of  the  plaintiff  to  be  tapped  by  a  fiume,  and 
thereby  carried  a  portion  of  the  waters  to  the  asylum  grounds 
for  motive  power.  The  district  court  enjoined  this  diversion 
of  the  waters.  Plaintiff,  upon  this  appeal,  neither  claims  nor 
disclaims  a  right  by  virtue  of  a  prior  appropriation,  but  urges 
an  affirmance  of  the  judgment  upon  the  sole  ground  that  it  is 
a  riparian  proprietor,  and,  as  such,  is  entitled  to  the  natural 
flow  of  the  water  through  its  land. 

The  rights  of  riparian  proprietors  are  thus  stated  by  Chan- 
cellor Kent:  '* Every  proprietor  of  lands  on  the  banks  of  a 
riyer  has  naturally  an  equal  right  to  the  use  of  the  water 
which  flows  in  the  stream  adjacent  to  his  lands  as  it  was  wont 
to  run  {eurrers  solebot),  without  diminution  or  alteration.  No 
proprietor  has  the  right  to  use  the  water  to  the  prejudice  of 
other  proprietore  above  or  bekrw  him,  unless  he  has  a  prior 
right  to  divert  it,  or  a  title  to  some  exclusive  enjoyment.  He 
baa  no  property  m  the  water  itself,  but  a  simple  usufruct  while 
it  passes  along.  Aqua  eurrit  et  debet  cwmre  ui  currere  $6Uhat^ 
is  ibm  language  of  tiie  law.  Though  he  may  use  the  water 
while  it  runs  ov«r  his  land  as  an  incident  to  the  land,  he  can- 
not reasonably  detain  it,  or  gire  it  anotiier  direction,  and  he 
must  return  it  to  its  onfinary  channel  when  it  leaves  his  estate. 
Without  the  consent  of  the  adjoining  proprietors,  he  cannot 
divert  or  diminish  the  quantity  of  water  which  would  other- 
wise descend  to  the  proprietors  below,  nor  throw  the  water 
back  upon  the  proprietors  above,  without  a  grant,  or  an  un- 
interrupted enjoyment  of  twenty  years,  which  is  evidence  of 
it '':  8  Kent's  Com.  489.  **  It  is  wholly  immaterial,"  says 
Judge  Story  in  T^r  v.  WUkineon,  4  Mason,  400,  ^  whether 
the  party  be  a  proprietor  above  or  below,  in  the  course  of  the 
river.  The  right  being  common  to  all  the  proprietors  on  the 
river,  no  one  has  a  right  to  diminish  the  quantity  which  will, 
according  to  the  natural  current,  flow  to  a  proprietor  below, 
df  to  throw  it  back  upon  a  proprietor  above.    This  is  the 
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necessarj  result  of  the  perfect  equality  of  right  among  all  the 
proprietors  of  that  which  is  common  to  all."  But  the  rule  of 
the  common  law  has  never  been  applied  by  the  courts  of  thie 
state,  except  as  hereinafter  mentioned.  The  condition  of  set- 
tlers upon  the  public  lands  of  the  state  necessitated  a  diver- 
sion of  running  waters  from  their  natural  channels  for 
agricultural  purposes,  and  our  courts  have,  with  the  excep- 
tion stated,  protected  the  first  appropriator  to  the  extent  of  his 
appropriation  to  any  beneficial  use,  and  no  obligation  has 
been  imposed  upon  him  to  return  the  water  to  its  natural 
channel.  The  history  of  this  subject  is  clearly  stated  by  Mr. 
Justice  Field  in  Atchison  v.  Petera(m^  20  Wall.  610,  as  follows: 
"  By  the  custom  which  has  obtained  among  miners  in  the 
Pacific  states  and  territories,  where  mining  for  the  precious 
metals  is  had  on  the  public  lauds  of  the  United  States,  the 
first  appropriator  of  mines,  whether  in  placers,  veins,  or  lodes, 
or  of  waters  in  the  streams  on  such  lands  for  mining  purposes, 
is  held  to  have  a  better  right  than  others  to  work  the  mines 
or  use  the  waters.  The  first  appropriator  who  subjects  the 
property  to  use,  or  takes  the  necessary  steps  for  that  purpose, 
is  regarded,  except  as  against  the  government,  as  the  source 
of  title  in  all  controversies  relating  to  the  property.  As  re- 
spects the  use  of  water  for  mining  purposes,  the  doctrines  of 
the  common  law  declaratory  of  the  rights  of  riparian  owners 
were,  at  an  early  day,  after  the  discovery  of  gold,  found  to  be 
inapplicable,  or  applicable  only  in  a  very  limited  extent,  to 
the  necessities  of  miners,  and  inadequate  to  their  protection.'' 
Referring  to  the  rule  as  above  stated,  and  which  accords  to 
the  different  riparian  proprietors  an  equal  right  to  the  use  of 
the  waters  of  the  stream,  the  opinion  proceeds:  '*  This  equality 
of  right  among  all  the  proprietors  on  the  same  stream  would 
have  been  incompatible  with  any  extended  diversion  of  the 
water  by  one  proprietor,  and  its  oonveyaoce  for  mining  pur- 
poses to  points  from  which  it  could  not  be  restored  to  the 
stream.  But  the  government  being  the  sole  proprietor  of  all 
the  public  lands,  whether  bordering  on  streams  or  otherwise, 
there  was  no  occasion  for  the  application  of  the  common-law 
doctrine  of  riparian  proprietorship  with  respect  to  the  waters 
of  those  streams.  The  government,  by  its  silent  acquiescence, 
assented  to  the  general  occupation  of  the  public  lands  for 
mining,  and,  to  encourage  their  free  and  unlimited  use  for 
that  purpose,  reserved  such  lands  as  were  mineral,  from  sale, 
and  the  acquisition  of  title  by  settlement.    And  he  who  first 
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eonneots  bis  own  labor  witb  property  tbos  mtaated,  and  open 
to  general  exploration,  does,  in  natural  justice,  acquire  a  bet- 
ter right  to  its  use  and  enjoyment  than  others  who  have  not 
given  such  labor.    So  the  miners  on  the  public  lands  through- 
out the  Pacific  states  and  territories,  by  their  customs,  usages, 
and  regulations,  everywhere  recognized  the  inherent  justice  of 
this  principle,  and  the  principle  itself  was  at  an  early  period 
recognized  by  legislation,  and  enforced  by  the  courts  in  those 
states  and  territories."    And  in  Basey  v.  OalUtgherf  20  Wall. 
670,  after  referring  to  the  views  above  quoted,  the  oourt  say: 
*'  The  views  there  expressed,  and  the  rulings  made,  are  equally 
applicable  to  the  use  of  waters  on  the  public  lands  for  pur- 
poses of  irrigation.    No  distinction  is  made  in  those  states  or 
territories  by  the  customs  of  miners  or  settiers,  or  by  the  courts, 
in  the  rights  of  the  first  appropriator  from  the  use  made  of 
the  water,  if  the  use  be  a  beneficial  one."    In  the  case  of  Van* 
9ickU  V.  Haines  J  7  Nev.  249,  it  was  held  that  the  patentee  of 
the  government  succeeded  to  all  its  rights,  and  among  these 
was  the  right  to  have  the  water  of  a  stream  theretofore  di- 
verted returned  to  its  natural  channel.    In  that  case  the 
patent  of  the  government  had  been  issued  prior  to  the  passage 
of  the  act  of  Congress  of  July  26, 1866.    The  court  considered 
the  statute  prospective  in  its  nature,  and  that  it  did  not  apply 
to  that  patent    Subsequentiy,  in  the  case  of  Broder  v.  Natoma 
WaUr  etc,  Co^  101  U.  S.  274,  the  supreme  oourt  of  the  United 
States  declared  that  the  statute  was  rather  a  voluntary  recog- 
nition of  a  pre-existing  right  of  possession,  oonstituting  a  valid 
claim  to  its  continued  use,  than  the  establishment  of  a  new 
one;  and,  following  this  view,  the  construction  given  to  the 
statute  in  VanriehU  v.  Hainei^  7  Nev.  249,  was  overruled  in 
Jane$r.Adam$^  19  Nev.  78;  8  Am.  St  Rep.  788.    Again,  in 
VamUtU  T.  Ha%n$$^  7  Nev.  249,  the  oourt  considered  the 
language  of  the  statute  adopting  the  common  law  precluded  a 
consideration  of  the  question  of  its  applicability.    The  statute 
is  as  follows:  ^^  The  common  law  of  England,  so  far  as  it  is 
not  repugnant  to  or  in  conflict  with  the  constitution  and  laws 
of  the  United  States,  or  the  constitution  and  laws  of  this  state, 
shall  be  the  rule  of  decision  in  all  the  courts  of  this  state  ": 
Oen.  Stats.  8021.    This  was  substantially  the  statute  when 
VamietU  v.  Haines j  7.  Nev.  249,  was  decided.    The  statute  is 
silent  upon  the  subject  of  the  applicability  of  the  common 
law,  but  we  think  the  term  ''  common  law  of  England  "  was 
employed  in  the  sense  in  which  it  is  generally  understood 
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in  this  country,  and  tliat  the  intention  of  the  legivilatiiTe  was 
to  adopt  only  bo  much  of  it  as  was  applicable  to  our  conditioii. 
An  ezaminatioQ  of  the  authorities  will  render  this  apparent. 

In  Curtis's  Commentaries,  section  16,  the  author  says: 
**It  is  to  be  observed  that  the  common  law  of  England  was 
adopted  by  the  founders  of  the  American  colonies  to  a  limited 
extent  only.  The  emigrants  from  England  brought  with  them 
the  general  principles  of  the  common  law  of  that  country,  and 
adopted  and  put  them  in  practice,  so  far  as  they  were  appli- 
cable  to  their  situation;  and  as  the  people  of  each  colony 
acted  independently  of  the  rest  in  this  respect,  it  has  resulted 
that  the  common  law  of  each  of  the  states  differs  in  some  par- 
ticulars from  that  of  the  others,  and  that  in  none  of  them  is  it 
wholly  identical  with  the  common  law  of  England."  Pro- 
fessor Washburn,  in  his  treatise  upon  the  law  of  real  prop- 
erty (vol.  1,  36),  says:  ^It  may  be  well  to  understand  how 
far  the  common  and  statute  law  of  England  have  been  adopted 
as  the  law  of  this  country.  As  a  general  proposition,  so  much 
of  these  as  was  suited  to  the  condition  of  a  people  like  that  of 
the  early  settlers  of  this  country  was  adopted  by  common  con- 
sent as  the  original  common  law  of  the  colonies.  They 
brought  it  with  them  as  they  did  their  language,  and  regarded 
it  as  a  heritage  of  inestimable  value,  by  which  their  rights  of 
person  and  property  were  to  be  regulated  and  secured.  Es- 
pecially was  this  true  in  regard  to  the  law  of  real  property.*^ 
*'  The  common  law  of  England,''  said  Judge  Story,  **  is  not  to 
be  taken  in  all  respects  to  be  that  of  America.  Oar  ancestors 
brought  with  them  its  general  principles,  and  claimed  it  as 
their  birthright,  but  they  brought  with  them,  and  adopted, 
only  that  portion  which  was  applicable  to  their  situation  ^: 
Van  Ne»  v.  Pcicord,  2  Pet.  144.  ^The  common  law,"  says 
Chancellor  Kent,  **  so  far  as  it  is  applicable  to  our  rituation 
and  government,  has  been  recognised  and  adopted  as  one 
entire  system  by  the  constitutions  of  Massachusetts,  New 
York,  New  Jersey,  and  Maryland.  It  has  been  assumed  by 
the  courts  of  justice,  or  declared  by  statute,  with  the  like 
modifications,  as  the  law  of  the  land  in  every  state.  It  was 
imported  by  our  colonial  ancestors  as  far  as  it  was  applicable: 
1  Kent's  Com.  473. 

In  BogarduB  v.  Trinity  Church,  4  Paige,  198,  the  question 
was,  whether  the  statute  of  82  Henry  VIIL,  and  that  of  SI 
James  I.,  constituted  a  part  of  the  law  of  the  state  of  New 
York.    Chancellor  Walworth  said:  *'  It  is  a  natural  presnmp- 
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tion,  and  therefore  adopted  as  a  rule  of  law,  that,  on  the  settle- 
ment of  a  new  territory  by  a  colony  from  another  country, 
especially  where  the  colonists  continue  subject  to  the  same 
govemnient,  that  they  carry  with  them  the  general  laws  of 
the  mother  country  which  are  applicable  to  the  situation  of 
the  colonists  in  the  new  territory;  which  laws  thus  become  the 
laws  of  the  colony  until  they  are  altered  by  the  common  con- 
sent or  by  legislative  enactment The  common  law  of 

the  mother  country,  as  modified  by  positive  enactments,  to- 
gether with  the  statute  laws  which  are  in  force  at  the  time  of 
the  emigration  of  the  colonists,  become  in  fact  the  common 
law  rather  than  the  common  and  statute  law  of  the  colony.  The 
statute  law  of  the  mother  country,  therefore,  when  introduced 
into  the  colony  of  New  York,  by  common  consent,  because  it 
was  applicable  to  the  colonists  in  their  new  situation,  and  not 
by  legislative  enactment,  became  a  part  of  the  common  law 
of  this  province."  And  the  rules  of  the  common  faw  are  not 
enforced  in  localities  to  which  they  are  inapplicable.  In 
Illinois  it  was  held  that  the  rule  of  the  common  law  requiring 
the  owner  of  cattle  to  keep  them  upon  his  own  land  was  inap- 
plicable. The  court  said:  '* However  well  adapted  the  rule 
of  the  common  law  may  be  to  a  densely  populated  country 
like  England,  it  is  surely  but  ill  adapted  to  a  new  country 
like  ours.  If  this  common-law  rule  prevails  now,  it  must  have 
prevailed  from  the  time  of  the  earliest  settlements  in  the  state; 
and  can  it  be  supposed  that  when  the  early  settlers  of  this 
eounU'y  located  upon  the  borders  of  our  extensive  prairies  they 
brought  with  them  and  adopted  as  applicable  to  their  condi- 
tion a  rule  of  law  requiring  each  one  to  fence  up  his  cattle? 
that  they  designed  the  millions  of  fertile  acres  stretched  out 
before  them  to  go  ungrazed,  except  as  each  purchaser  from 
government  was  able  to  inclose  his  part  with  a  fence?  This 
state  is  unlike  any  other  of  the  eastern  states  in  their  early 
settlement,  because,  from  the  scarcity  of  timber,  it  must  be 
many  years  yet  before  our  extensive  prairies  can  be  fenced; 
and  their  luxuriant  growth,  sufficient  for  thousands  of  cattle, 
must  be  sufiTered  to  rot  and  decay  where  it  grows,  unless  the 
settlers  upon  their  borders  are  permitted  to  turn  their  cattle 
upon  them.  Perhaps  there  is  no  principle  of  the  common  law 
so  inapplicable  to  the  condition  of  our  country  and  people  as 
Ae  one  which  is  sought  to  be  enforced  now,  for  the  first  time 
since  the  settlement  of  the  state.  It  has  been  the  custom  im 
Illinois,  so  long  that  the  memory  of  man  runneth  not  to  the 
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contrary,  for  the  owners  of  stock  to  suffer  them  to  ran  at  large. 
Settlers  have  located  themselves  contiguous  to  prairies  for  the 
very  purpose  of  getting  the  benefit  of  the  range.  The  right  of 
all  to  pasture  their  cattle  upon  uninclosed  ground  is  univer* 
sally  conceded.  No  man  has  questioned  this  right,  although 
hundreds  of  cases  must  have  occurred  where  the  owners  of 
cattle  have  escaped  the  payment  of  damages  on  account  of  the 
insufficiency  of  the  fences  through  which  their  stock  have 
broken,  and  never  till  now  has  the  common-law  rule  that  the 
owner  of  cattle  is  bound  to  fence  them  up  been  supposed  to 
prevail  or  to  be  applicable  to  our  condition.  The  universal 
understanding  of  all  clai:>scs  of  the  community,  upon  whicii 
they  have  acted  by  inclosing  their  crops  and  letting  their  cattle 
run  at  large,  is  entitled  to  no  little  consideration  in  determine 
ing  what  the  law  is;  and  we  should  feel  inclined  to  hold,  in- 
dependent of  any  statutes  upon  the  subject,  on  account  of  the 
inapplicability  of  the  common-law  rule  to  the  condition  and 
circumstances  of  our  people,  that  it  does  not,  and  never  has, 
prevailed  in  Illinois":  Seeley  v.  PeterSf  5  Gill,  142. 

When  that  case  was  decided,  a  statute  of  the  state  was  in 
force  adopting  the  common  law  "  so  far  as  the  same  is  appli- 
cable and  of  general  nature."  No  mention  of  this  qualifica^ 
tion  is  made  in  the  opinion.  The  court  appears  to  have 
assumed  its  existence  independently  of  express  enactment, 
because  in  the  year  1841,  before  the  legislature  had  annexed 
the  qualification  to  the  statute,  the  court,  in  Boyer  v.  Stoeet,  3 
Scam.  120,  said:  '*It  is  true,  we  have,  like  most  other  states 
in  the  Union,  adopted  the  common  law  by  legislative  act;  but 
it  must  be  understood  only  in  cases  where  that  law  is  appli- 
cable to  the  habits  and  conditions  of  our  society,  and  in  har- 
mony with  the  genius,  spirit,  and  objects  of  our  institutions.'^ 

In  the  case  of  People  v.  Canal  Appraisers,  33  N.  Y.  461,  the 
question  was,  whether  the  common-law  rule  of  evidence  to 
determine  whether  streams  are  navigable  was  applicable  in 
the  state  of  New  York.  In  discussing  the  subject,  the  court 
adopted  the  views  expressed  by  Judge  Bronson  in  a  dissent- 
ing opinion  in  Starr  v.  Child,  20  Wend.  149,  as  follows:  ''  By 
the  common  law,  the  flow  and  reflow  of  the  tide  is  the  criterion 
for  determining  what  rivers  are  public.  This  rule  is  np'-n  to 
the  double  objection  that  it  inciudes  some  streams  whicii  are 
not  in  fact  navigable,  and  which,  consequently,  might  well  be 
the  subject  of  individual  ownership;  and  it  excludes  other 
streams,  which  are  in  fact  navigable,  and  which  in  every  well- 
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regulated  eiate  should  belong  to  the  publio.  Although  the 
ebb  and  flow  of  the  tide  furnishes  an  imperfect  standard  for 
determining  what  rivers  are  navigable,  it  nevertheless  approx- 
imates the  truth,  and  may  answer  very  well  in  the  island  of 
Qreat  Britain,  for  which  the  rule  was  made.  But  such  a 
standard  is  quite  wide  of  the  mark  when  applied  to  the  great 
fresh-water  rivers  of  this  continent,  and  would  never  have  been 
thought  of  here,  if  we  had  not  found  the  rule  ready  made  at 
our  hands.  Now,  I  think  no  doctrine  better  settled  than  that 
such  portions  of  the  law  of  England  as  are  not  adapted  to  our 
condition  form  no  part  of  the  law  of  this  state.  This  excep- 
tion includes  not  only  such  laws  as  are  inconsistent  with  the 
spirit  of  our  institutions,  but  such  as  were  framed  with  special 
reference  to  the  physical  condition  of  a  country  differing 
widely  from  our  own.  It  is  contrary  to  the  spirit  of  the  com- 
mon law  itself,  to  apply  a  rule  founded  on  a  particular  reason, 
to  a  law,  when  that  reason  utterly  fails, —  Cesaante  ratione  legU^ 
cessai  ipaa  lez."  In  states  where  the  common  law  has  not  been 
adopted  by  legislative  enactment,  courts  have  proceeded  upon 
the  hypothesis  of  its  adoption,  subject,  always,  to  its  appli- 
cability to  the  locality:  Stout  v.  Keyes^  2  Doug.  (Mich.)  184; 
43  Am.  Dec.  465;  Lorman  v.  Benaony  8  Mich.  18;  77  Am.  Deo. 
486;  Morris  v.  Vandererij  1  DalL  67;  Report  of  Judges,  8 
Binn.  695;  Shewd  v.  Fell^  8  Yeates,  21;  Flanagan  y.Philadd- 
phia,  42  Pa.  St  219;  StaU  v.  Cawood,  2  Stew.  360;  Inge  v. 
Murphy^  10  Ala.  885. 

From  these  authorities  we  assume  that  the  applicability  of 
the  common-law  rule  to  the  physical  characteristics  of  the 
state  should  be  considered.  Its  inapplicability  to  the  Pacific 
states,  as  shown  in  Atchison  v.  Peterson^  20  Wall.  510,  applies 
forcibly  to  the  state  of  Nevada.  Here  'the  soil  is  arid,  and 
unfit  for  cultivation  unless  irrigated  by  the  waters  of  running 
streams.  The  general  surface  of  the  state  is  table-land,  trav- 
ersed by  parallel  mountain  ranges.  The  great  plains  of  the 
state  afford  natural  advantages  for  conducting  water,  and 
lands  otherwise  waste  and  valueless  become  productive  by 
artificial  irrigation.  The  condition  of  the  country,  and  the 
necessities  of  the  situation,  impellel  settlers  upon  the  public 
lands  to  resort  to  the  diversion  and  use  of  waters.  This  fact 
of  itself  is  a  striking  illustration  and  conclusive  evidence  of 
the  inapplicability  of  the  common-law  rule.  The  system 
which  the  necessities  of  the  people  established  was  recognised 
and  confirmed  by  the  legislation  of  Congress,  —  1.  By  the  act 


Wn  Bnro  Bmeltijxq  Wobkb  v.  Snyxmo^i.    [Nerftda, 

of  Jalf  26,  1866,  which  declarer,  in  its  ninth  section,  *that 
whenever,  by  priority  of  possession,  rights  to  the  use  of  water 
for  mining,  agricultural,  manufacturing,  or  other  purposes, 
have  vested  and  accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws,  and  decisions  of 
courts,  the  possessors  and  owners  of  such  vested  rights  shall 
be  maintained  and  protected  in  the  same '';  and  2.  By  the 
desert-land  act,  which  encourages  the  appropriation  and  use 
of  water  upon  such  of  the  public  lands  as  will  not,  with- 
out irrigation,  produce  an  agricultural  crop,  by  authorizing 
the  sale  of  a  greater  amount  of  such  land  than  the  purchaser 
could  otherwise  acquire,  upon  proof  of  his  having  conducted 
water  upon  it  for  the  purpose  of  irrigation.  This  act  applies 
only  to  the  Pacific  coast  states  and  territories:  IT.  S.  Stats. 
1877,  877.  The  legislation  of  the  state,  also,  has  encouraged 
the  diversion  of  water  by  an  act  approved  March  3,  1866,  the 
general  object  of  which  is  expressed  in  its  title,  as  follows: 
*^  An  act  to  allow  any  person  or  persons  to  divert  the  waters 
of  any  river  or  stream,  and  run  the  same  through  any  ditch 
or  flume,  and  to  provide  for  the  right  of  way  through  the  lands 
of  others  ":  Qen.  Stats.  862-866.  And  the  adjudications  of  the 
courts,  with  the  exception  mentioned,  have  sustained  the  doc- 
trine of  appropriation  upon  which  the  people  acted. 

That  the  doctrine  should  be  upheld,  as  well  after  the  issu- 
ance of  the  patent  of  the  government  as  before,  we  quote  the 
views  of  Mr.  Justice  Ross  in  a  dissenting  opinion  in  Lttz  r. 
Haggin^  69  Gal.  450:  ^The  doctrine  of  appropriation  thus  es- 
tablished was  not  a  temporary  thing,  to  exist  only  until  some 
one  should  obtain  a  certificate  or  patent  for  forty  acres,  or 
some  other  subdivision  of  the  public  land  bordering  on  the 
river  or  other  stream  of  water.  It  was,  as  has  been  said,  bom 
of  the  necessities  of  the  country  and  its  people,  was  the 
growth  of  years,  permanent  in  its  character,  and  fixed  the 
itatuB  of  water  rights  with  respect  to  public  lands.  No  valid 
reason  exists  why  the  government,  which  owned  both  the  land 
and  the  water,  could  not  do  this.  It  thus  became,  in  my 
judgment,  as  much  a  part  of  the  law  of  the  land  as  if  it  had 
been  written  in  terms  in  the  statute-books,  and  in  connection 
with  which  all  grants  of  public  land  from  either  government 
should  be  read.  In  the  light  of  the  history  of  the  state,  and 
of  the  legislation  and  decisions  with  respect  to  the  subject 
in  question,  is  it  possible  that  either  government,  state  or 
national,  ever  contemplated   that  conveyanoe  of  forty  acres 
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ol  land  mt  the  lower  end  of  the  etream  that  flewe  tar  aoilea 
through  public  lands  should  put  an  end  to  subsequent  appro- 
priation of  the  waters  of  the  stream  upon  the  public  lands 
above,  and  entitle  the  grantee  of  the  forty  acres  to  the  undi« 
miniahed  flow  of  the  water  in  its  natural  channel  from  its 
source  to  its  mouth?  It  seems  to  me  entirely  clear  that  noth- 
ing of  the  kind  was  ever  intended  or  contemplated."  The 
case  of  Coffin  v.  Left  Hand  Ditch  Co.f  6  Col.  443,  recognizes 
appropriation  as  the  law  of  the  state  of  Colorado.  Some  of 
the  principles  announced  in  that  case  are  applicable  here. 
**  It  is  contended  by  counsel  for  appellants/'  say  the  court, 
'*  that  the  common-law  principles  of  riparian  proprietorship 
prevailed  in  Colorado  until  1876,  and  that  the  doctrine  of  pri- 
ority of  right  to  water  by  priority  of  appropriation  thereof  was 
first  recognized  and  adopted  in  the  constitution.  But  we 
think  the  latter  doctrine  has  existed  from  the  date  of  the  ear- 
liest appropriations  of  water  within  the  boundaries  of  the 
state.  The  climate  is  dry,  and  the  soil,  when  moistened 
only  by  the  usual  rainfall,  is  arid  and  unpi^uctive.  Except 
in  a  few  favored  eections,  artificial  irrigation,  for  agriculture, 
is  an  absolute  necessity.  Water  in  the  various  atreams  thus 
acquires  a  value  unknown  in  moister  climates.  Instead  of 
being  a  mere  incident  to  the  aoil,  it  arises,  when  ai^ropriated, 
to  the  dignity  «f  a  dtstkict  cuMifriictttary  estaite  or  right  of 
property.  It  has  ahrays  been  the  policy  ef  the  national  as 
well  as  the  territorial  and  state  governments  to  encourage  the 
diversion  and  use  of  water  in  this  country  for  agriculture  and 
vast  expenditures  of  time  and  money  have  been  made  in  re* 
claiming  and  fertilizing,  by  irrigation,  portions  of  our  unpro- 
jhiclive  territory*  ....  The  right  to  water  in  this  country, 
by  priority  of  appropriation  thereof,  we  think  it  is,  and  has 
always  been,  the  duty  of  the  national  and  atate  governments 
to  protect  The  right  itself^  and  the  obligation  to  protect  it, 
existed  prior  to  legislation  on  the  subject  of  irrigation.  It  is 
entitled  to  protnetiim,  as  well  after  patent,  to  a  third  party,  of 
the  land  over  which  the  natural  stream  flows,  as  when  such 
land  is  a  part  of  the  public  domain,  and  it  is  immaterial 
whether  or  not  it  be  mentioned  in  the  patent,  and  expressly 
excluded  from  the  grant.*'  Our  conclusion  is,  that  the  com- 
mon-law doctrine  of  riparian  rights  is  unsuited  to  the  condition 
of  our  state,  and  that  this  case  should  have  been  determined 
by  the  application  of  the  principles  of  prior  appropriation. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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Onrnmi  Law.  -*  OnT j  so  mneb  of  ih«  eommon  law  m  It  appllHMible  to  ovr 
«lfoamtteaoat  and  eostoms  is  rsoogniaed  as  part  of  oar  oommon  law:  P«»- 
mod^s  B$UUe,  20  Pa.  8t  268;  69  Am.  Dea  71^  and  note. 

Watbe  Riohts  —  Paoifio  Statm.  —  The  oommon-law  dootrine  giring  the 
riparian  owner  a  right  to  the  flow  of  a  stream  in  its  natural  ohannel  over 
his  lands,  although  he  makes  no  benefioial  nse  thereof,  is  inapplicable  to  the 
Pacific  Coast  states;  in  those  states,  the  first  appropriator  of  the  water  for  a 
nseful  purpose  has  a  prior  right  thereto:  J<me$  ▼.  Adanu,  19  Not.  78;  3  Am. 
8t  Rep.  788.  and  note;  Hammond  ▼.  Rose,  11  Col  624;  7  Am.  8t  Rep.  268; 
Lfiheside  Ditch  Co,  v.  Crane,  80  CaL  182;  HoiUh  etc  Wattr  Co,  ▼.  Ro$a,  80  CaL 
334;  De  Kecochca  ▼.  Curtis,  80  Cal.  397;  PUute  W.  Co,  ▼.  North  CoL  L  Co.,  18 
CoL  625;  Fvirmer$'  etc  Co.  ▼.  Southworth,  13  Col.  112;  Van  BOber  ▼.  HUUm, 
84  CaL  585.  But  to  make  any  diversion  of  water  from  its  natural  course  an 
appropriation,  the  water  must  be  used  for  a  beneficial  purpose.  Irrigation 
is  such  a  use:  Farmers*  etc  Co,  r,  Soutkworth^  13  CoL  111;  Ptrtgcy  T.  McKio^ 
nek,  79  CaL  672. 


State  v.  Tuply. 

[90  MSVADA,  127.] 

UvooNsnTonoNAL  Statuts  IB  Absolutslt  Null  and  Voxdi  It  Is  a  nib> 
nomer  to  call  it  a  law;  it  is  to  be  regarded  as  never  having  been  poMesaed 
of  any  legs!  foroe  or  effect;  and  the  subsequent  adoption  of  an  amend* 
ment  to  the  constitution  authorizing  the  enaotment  of  snoh  a  statute  can- 
not give  it  validity. 

RsTBOSPBOTZVii  Law.  —  Amendment  to  the  constitution  of  a  state,  author- 
iiing  its  legislature  to  enact  a  particular  law,  oannot  impart  validity  to  a 
law  of  the  same  character  previously  enaoted,  but  whioh,  whenao  enacted, 
unconstitutional  and  void. 


8,  Summerfield,  for  the  relators. 
/.  D.  Torreyson,  for  the  respondent 

Hawley,  G.  J.  Application  by  relators,  constituting  the 
board  of  education,  for  mandamus  to  compel  respondent,  as 
state  treasurer,  to  invest  the  sum  of  fifty  thousand  dollars  of 
the  state  irreducible  school  fund  in  interest-bearing  bonds  of 
other'states,  pursuant  to  the  provisions  of  an  amendatory  act 
providing  for  the  safe-keeping  of  the  securities  of  the  state 
school  fund,  "  approved  January  18,  1887  ":  Stats.  1887, 17. 

The  application  must  be  denied,  because  there  is  no  law 
authorizing  such  an  investment  to  be  made.  The  amendatory 
act  upon  which  the  application  is  based  was  passed  under  the 
belief  that  a  proposed  amendment  to  the  constitution,  author- 
izing such  investment,  had  been  legally  adopted;  but  owing 
to  certain  omissions  of  the  legislature  to  make  the  necessary 
entries  upon  the  journals  of  the  respective  bouses,  as  required 
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by  the  constitution,  this  court,  in  State  t.  Tufly,  19  Ney.  891, 
8  Am.  St.  Rep.  895,  decided  that  'Hhe  amendment  was  not 
constitutionally  adopted/'  and  that  **  the  statute  enacted  for 
the  purpose  of  executing  its  provisions  is  unconstitutional.'' 
There  is,  therefore,  no  law  upon  which  this  application  is 
based.  An  act  of  the  legislature  which  is  not  authorized  by 
the  state  constitution  at  the  time  of  its  passage  is  absolutely 
null  and  void.  It  is  a  misnomer  to  call  such  an  act  a  law. 
It  has  no  binding  authority,  no  vitality,  no  existence.  It  is  as 
if  it.  had  never  been  enacted,  and  it  is  to  be  regarded  as  never 
having  been  possessed  of  any  legal  force  or  effect:  Meagher  v. 
County  of  Storey,  5  Net.  251;  StaU  v.  Rogers^  10  Nev.  260;  21 
Am.  Rep.  738;  Cooley's  Constitutional  Limitations,  227.  The 
act  being  void,  no  subsequent  adoption  of  an  amendment  to  the 
constitution,  authorizing  the  legislature  to  provide  for  such  in- 
vestment, would  have  the  effect  to  infuse  life  into  a  thing  that 
never  had  any  existence;  and  as  the  legislature  failed  to  en- 
act any  law  authorizing  the  investment  of  the  school  fund  in 
the  bonds  of  other  states,  after  the  vote  was  taken  upon  the 
constitutional  amendment  at  the  special  election  held  Febru- 
ary 11,  1889,  there  is  nothing  before  us  which  requires  or 
authorizes  us  to  express  any  opinion  upon  the  validity  of  that 
amendment.  The  only  statute  which  authorizes  any  invest- 
ment of  the  money  in  the  school  fund  is  that  approved  Feb- 
ruary 21,  1871,  the  fourth  section  of  which  was  attempted  to 
be  amended  by  the  unconstitutional  act  of  1887,  and  no  in- 
vestment of  said  fund  can  be  made  in  any  other  manner  than 
is  provided  for  in  that  act?  Stats.  1871,  6C;  Gen.  Stats.  1868. 
Mandamue  denied.  

UiioovsTrrunoNAL  Statdti.  —  A  statote  adjudged  to  be  anoonstitotional 
ia  as  if  it  had  never  been:  Note  to  Kellp  r,  Bemis,  62  Am.  Dea  51.  For 
nnconstitntional  statutes  are  absolutely  void:  Berghana  ▼.  Harriaburg,  122 
Pa.  St  289;  8fu>emaJcer  ▼.  HarrUburg,  122  Pa.  St.  285;  and  acts  done  there- 
under are  noanthorized  and  void:  Bragg  r.  TuffU,  49  Ark.  554.  But  an  nn« 
oon«titntional  provision  or  section  in  a  statnte  will  not  vitiate  the  other 
provisions  or  sections  therein  unless  they  are  inseparably  connected  with  itt 
MathioM  V.  Cramer,  73  Mich.  5;  Tvmtr  v.  FUh,  19  Nev.  295. 

RcTROsrECTivB  Laws.  —  Provisions  in  a  constitution,  like  provisions  in 
legi:>lative  acts  (Jiamaon  v.  Adam»  Ccuniy,  190  IlL  558;  Maxwell  v.  Conrniii- 
9ikmin%  119  Ind.  20;  PldXlipe  v.  TwfMldp  qf  New  Buffalo,  68  Mich.  217),  must 
operate  praepeetively,  not  retrospeotivelyi  PecU  v.  Police  Jurjf,  41  La.  Ann. 
70S. 
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OoRFOBAnoiis— BsimtT  AssociATioiiB^Wao  Mat  vm  Mads  Bmnam* 
ABiBB.  —If  a  oorporatioa  u  organised  undAr  a  statnta  aathoriang  tha 
formation  of  corporations  to  accamnlato  a  fond  to  be  paid  to  the  widows 
and  children  of  deceased  members,  the  corporation  can  paj  the  fund  to 
each  persons  only,  and  an  agreement  on  the  psrt  cf  such  corporation  or 
its  member  to  pay  a  part  of  snch  load  to  aay  oiSbmr  person  ia  ttttra  ^irm 
android. 

OoBPORATioiiB — BsNKnT  AttOGiATiov — Rbprbuntatiowi  vot  AFnorzKO 
BBMsnczABT.  —  Where  an  applicant  for  membership  in  a  corporation 
formed  to  accamnlate  a  fnnd  for  the  benefit  of  the  widows  and  children 
of  deceased  members  makes  a  lUae  representation  as  to  his  relationship 
to  tha  named  beneficiary,  this  does  not  cobstitate  a  warranty  ao  as  to 
preclude  his  real  beneficiary  from  recovering  on  the  contract* 

Fbaud  OB  Falsbhood  mot  Resultino  nr  Lboal  Injitbt  can  neither  be 
made  the  fonndation  of  an  action  nor  the  gronnd  of  a  defense. 

OoBPORATiOKB — Bbnbfit  AssociATioif  —  BBNBnoiARiBS.  ^  Where  the  bene- 
ficiaries of  a  corporation  are  prescribed  by  law,  it  is  an  evasion  of  its  pol- 
icy and  a  violation  of  its  charter  to  say  that  where  a  member  has  named 
a  person  not  within  the  class  to  be  benefited,  and  the  corporation  has  is- 
sned  the  certificate  to  such  person,  snch  acts  shall  deprive  the  proper 
person  or  class  of  persons  of  all  right  or  interest  in  the  fnnd. 

CoRPORATiOMs  —  Bbnefit  ASSOCIATION  —  "Lboal  Hexxs.** — Where  the  by- 
laws of  a  corporation  formed  to  accumulate  a  fund  for  the  benefit  of  the 
widows  and  children  of  deceased  members  direct  that  in  case  a  mem- 

,  her  shall  have  made  no  disposition  of  the  benefit  payable  on  his  death, 
it  shall  be  paid  to  his  legal  heirs  dependent  on  him,  the  term  **  legal 
heirs  **  will  include  his  next  of  kin  dependent  upon  him  at  the  time  of 
his  death. 

Equity  —  Rebibdt.  —  Where  there  is  a  civil  wrong  without  a  remedy  at 

law,  equity  will  take  jurisdiction,  in  order  that  what  is  right  may  be 

done. 

t7S 
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CharleB  S.  Vo^rhiB,  for  the  oomplainaat. 

William  Brinkerhvff,  for  the  defendant  corporation. 

Yxjtf  FuBET,  V.  G.  The  complainant  brings  this  suit  to  com- 
pel the  Supreme  CouimslI  of  the  fioyal  Arcanum  to  pay  her  the 
9«m  of  Chiiee  thousand  dollars,  which  she  alleges  she  became 
entitled  to  by  the  death  of  her  son,  Merritt  C.  W.  C.  Britton, 
under  a  contract  made  by  her  son  with  the  defendant.  Her  son 
was  a  member  of  the  defendant  corporation  at  the  time  of  his 
death.  He  was  admitted  as  a  full-rate  member  on  the  thir- 
teenth day  of  February,  1884,  and  died  on  the  second  day  of 
May,  1886.  He  died  childless,  never  having  been  married,  and 
his  nearest  kindred  at  the  time  of  his  death  were  the  complain- 
ant and  two  brothers.  The  defendant  is  a  corporation  organized 
vnder  statutes  of  Massachusetts  authorizing  the  formation  of 
eorporations  to  raise  a  fund  "  for  the  purpose  of  assisting  widows, 
orphans,  or  other  relatives  of  deceased  members,  or  persons 
dependent  upon  deceased  members. "  By  a  statute  passed  in 
1877,  the  persons  to  whom  the  accumulated  fund  of  such  a 
corporation  could  be  dispensed  or  paid  were  limited  to 
**  widows,  orphans,  or  other  persons  dependent  on  deceased 
members."  But  a  etatute  passed  in  1882  enlarged  the  class  of 
persons  who  aaighi  become  the  beneficiaries  of  the  fund  ac- 
cumulated by  such  a  oorporatioa  so  as  to  embrace  '^  widows, 
orphans,  or  other  relatives  of  deceased  members,  or  persons 
dependent  upon  deceased  members":  American  Legion  of 
Honor  v.  Perry^  140  Mass.  580. 

The  contract  on  which  the  complainant  rests  her  right  to 
relief  is  to  be  found  in  the  application  for  membership  made 
by  her  son,  the  certificate  of  membership  issued  to  him,  and 
the  constitution  and  by-laws  of  the  defendant  corporation. 
One  of  the  principal  objects  of  the  defendant  corporation,  as 
its  confi(tittttion  declares,  is  to  establish  a  widows'  and  orphans' 
benefit  fund,  from  which,  on  satisfactory  evidence  of  the  death 
of  a  member  of  tlie  order  who  hae  complied  with  all  its  lawful 
requirements,  a  sum  not  exceeding  three  thousand  dollars 
shall  be  paid  to  his  family,  or  those  dependent  on  him,  as  he 
may  direct  One  of  its  by-laws  ordains  that  there  shall  be 
paid,  on  the  death  of  each  full-rate  member  who  is  in  goo  J 
standing  and  not  under  suspension  for  any  cause  at  the  time 
of  hie  death,  the  sum  of  three  thousand  dollars.  This  pay- 
ment is  to  be  made  by  a.  draft  drawn  by  the  secretary  on  the 
tfcasarer,  in  favor  of  the  person  entitled  to  the  benefit,  and 
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delivered  to  the  payee,  who  most,  when  he  presents  his  draft 
to  the  treasurer  for  payment,  surrender  the  outstanding  bene- 
fit certificate.  Another  by-law  provides  that  each  applicant 
for  membership  shall  enter  on  his  application  for  membership 
the  name  of  the  person  to  whom  he  desires  his  benefit  paid 
on  his  death,  and  that  the  name  of  the  beneficiary  so  desig- 
nated shall  be  entered  in  the  certificate  issued  to  the  member. 
Members  have  the  right  to  change  their  beneficiary  on  sur- 
rendering the  benefit  certificate  previously  issued,  and  to  have 
a  new  certificate  issued  in  the  name  of  the  new  beneficiary. 
By  another  by-law,  it  is  ordained  that  ^' in  the  event  of  the 
death  of  all  the  beneficiaries  designated  by  the  member  in  ac- 
cordance with  the  laws  of  the  order,  before  the  decease  of  such 
member,  if  he  shall  have  made  no  other  or  further  disposition 
thereof,  the  benefit  shall  be  paid  to  the  legal  heirs  of  the  de- 
ceased member  dependent  upon  him;  and  if  no  person  or  per- 
sons shall  be  entitled  to  receive  such  benefit,  by  the  laws  of 
this  order,  it  shall  revert  to  the  widows'  and  orphans'  benefit 
fund." 

By  the  constitution  and  by-laws,  no  person  is  qualified  to 
become  a  member  of  the  defendant  corporation  unless  he  is 
a  '^  white  man  between  twenty-one  and  fifty-five  years  of  age, 
of  sound  health,  of  good  moral  character,  a  believer  in  a 
Supreme  Being,  and  competent  to  earn  a  livelihood  for  himself 
and  family." 

The  foregoing  summary  states,  in  substance,  all  of  the  pro- 
visions of  the  constitution  and  by-laws  pertinent  to  the  present 
discussion. 

In  his  application  for  membership,  Merritt  C.  W.  G.  Britton 
designated  Robert  M.  Brennan  as  the  person  to  whom  he  de- 
sired his  benefit  to  be  paid  on  his  death,  and  in  the  certificate 
which  the  defendant  issued  to  Britton,  Brennan  was  named 
as  beneficiary,  and  Britton,  after  obtaining  the  certificate,  de- 
livered it  to  Brennan,  who  still  retains  it,  and  who  has,  on 
demand,  refused  to  surrender  it.  Brennan  was  not  related  to 
Britton,  nor  was  he  in  any  wise  dependent  on  Britton.  The 
proofs  show  that  Brennan  was  a  creditor  of  Britton,  and  that 
the  reason  why  Britton  appointed  him  his  beneficiary  and 
delivered  his  certificate  to  him  was  to  secure  him  for  a  debt. 
Brennan  can  take  nothing  under  this  appointment.  Britten's 
attempt  to  make  Brennan  his  beneficiary  must  be  treated  as 
nugatory.  In  another  case  involving  the  same  question,  I 
beve  said,  in  conformity  to  what  I  understand  to  be  the  uni« 
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form  course  of  decision  on  this  subject,  that  where  a  corpora- 
tion is  organised  under  a  statute  authorizing  the  formation  of 
corporations  to  accumulate  a  fund  to  be  paid  to  the  widows  and 
children  of  deceased  members,  the  corporation  can  only  pay 
the  fund  to  the  widows  and  children  of  deceased  members;  and 
if  it  should  make  a  promise  to  pay  any  part  of  it  to  any  other 
person,  its  promise  would  be  void.  Its  promise  would  not  only 
be  ultra  vireSy  but  in  direct  contravention  of  the  purpose  of 
the  statute  from  which  it  derived  both  its  corporate  existence 
and  power.  And  a  member  of  such  a  corporation  is  equally 
powerless  to  divert  from  its  appointed  channel  that  part  of  the 
fund  of  the  corporation  wliich  becomes  payable  on  his  death: 
American  Legion  of  Honor  v.  Smith.  45  N.  J.Eq.  466.  So  that 
I  think  it  must  be  regarded  as  entirely  clear  that  Brennan 
has  no  right  whatever  to  the  sum  in  controversy,  nor  to  the 
certificate  of  membership  issued  to  Britton. 

The  question  of  the  case  is.  Did  the  complainant,  by  the 
death  of  her  son,  become  entitled  to  the  sum  which  she  claims? 
The  defendant  says  she  did  not,  because  her  son  procured  his 
certificate  of  membership  by  deceit  and  fraud,  and  it  has,  in 
addition  to  answering,  filed  a  cross-bill  asking  for  the  sur- 
render and  cancellation  of  the  certificate.    The  fraud  charged 
consists  in  a  representation  in  his  application  for  member- 
ship that  Brennan  was  his   cousin,  when  in  truth  no  re« 
iationship   existed   between  them.    The   following    are  the 
material  parts  of  Britton's  application:  ^'  I  am  not  now  a  mem- 
ber of  this  order;  I  have  not  within  six  months  been  rejected; 
am  not  now  under  suspension,  and  have  never  been  expelled 
from  any  council  of  this  order;  and  am  a  believer  in  a  Supreme 
Being.    I  reside  at  306  York  Street,  Jersey  City.    I  was  bom 
on  the  seventh  day  of  August,  1851,  and  am  between  thirty- 
two  and  thirty-three  years  of  age.     My  occupation  is  that  of  a 
medical  student;  place  of  business,  college  of  P.  and  S.,  New 
York  City.  I  direct  that,  in  case  of  my  death,  all  benefit  to  which 
I  may  be  entitled  from  the  Royal  Arcanum  be  paid  to  Robert 
M.  Brennan,  Hopewell,  Mercer  County,  New  Jersey,  related 
to  me  as  cousin,  subject  to  such  future  disposal  of  the  benefit 
among  my  dependents  as  I  may  hereafter  direct,  in  compliance 
with  the  laws  of  the  order.     I  am  temperate  in  my  habits,  and 
have  no  injury  or  disease  which  will  tend  to  shorten  my  life; 
am  now  in  good  health,  and  able  to  gain  a  livelihood.     I  do 
hereby  consent  and  agree  that  any  untrue  or  fraudulent  state- 
ment made  above,  or  to  the  medical  examiner,  or  any  conceal- 


880  Button  v.  Supeeicb  Council.     [New  Jeney, 

ment  of  facts  by  me  in  this  application,  or  any  sofipeosioa  or 
expulsion  from,  or  voluntarily  severing  my  connection  with, 
the  order,  shall  forfeit  the  rights  of  myself  and  my  family,  or 
dependents,  to  all  benefits  and  privileges  therein.'' 

The  only  one  of  the  foregoing  statements  which  it  is  asserted 
was  either  untrue  or  fraudulent  is  the  one  in  which  it  is 
stated  that  Brennan  was  related  to  Britton  as  cousin.  But 
conceding,  as  it  must  be,  that  that  statement  was  untrue,  and 
that  it  was  made  knowing  it  to  be  untrue,  the  question  which 
this  condition  of  facts  raises  is  this:  Did  that  statement  have 
the  least  effect  in  influencing  or  inducing  the  defendant  into 
doing  something  to  its  harm  or  injury  which  it  would  not  have 
done  if  no  such  statement  had  been  made?  It  is  clear,  I 
think,  that  it  cannot  be  considered  a  warranty.  There  is 
nothing  in  the  constitution  or  by-laws  which  would  warrant  the 
court  in  so  construing  it.  It  has  been  held,  where  an  applicant 
for  admission  to  membership  in  a  similar  corporation  made 
representations  concerning  the  condition  of  his  health,  which 
were  untrue,  but  which  he  supposed  to  be  true  when  he  made 
them,  that  they  did  not  constitute  warranties,  nor  preclude  his 
beneficiary  from  recovering  on  the  contract:  lUinoia  MoMUi 
Lenefidal  Society  v.  Winthrop^  85  IlL  537. 

The  only  possible  misleading  efiect  which  the  statem^it  in 
question  could  have  had  was  to  produce  the  belief  that  Bren- 
nan was  qualified  to  become  Britten's  beneficiary,  when  in 
fact  he  was  not.  But  of  this,  it  appears,  the  defendant's  of- 
ficers were  informed  by  other  statements  contained  in  Britton's 
application.  When  Britton  was  admitted  to  membership,  the 
defendant's  benefit  fund  could  only  be  paid  to  the  family  of  a 
deceased  member,  or  those  dependent  on  him.  Bo  its  con- 
stitution expressly  declared.  The  word  **  family,"  as  used  in 
this  part  of  the  constitution,  was  manifestly  used  as  the  syno- 
nym of  widow  and  children.  To  give  it  broader  meaning 
would  put  this  provision  of  the  constitution  in  conflict  with  the 
statute  under  which  the  defendant  was  organised,  and  thus  ren- 
der this  part  of  the  constitution  invalid*  That  should  not  be 
done  if  a  construction  can  be  fairly  adopted  which  will  bring 
the  constitution  in  harmony  with  the  statute.  After  the  stat- 
ute of  1882  took  efiect,  the  defendant  had  authority  to  estab- 
lish a  fund  for  the  benefit  of  other  persons  than  the  widows 
and  orphans  of  deceased  members,  and  persons  dependent  on 
deceased  members,  —  it  might  have  established  a  fund,  not 
only  for  the  benefit  of  the  widows  and  orphans  of  deceased 
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members,  and  persons  dependent  on  deceased  members,  but 
also  for  the  benefit  of  the  relatives  of  deceased  members  other 
than  widows  and  orphans, — but,  so  far  as  appears,  it  never 
attempted  to  exercise  such  additional  power.  Until  it  shall 
have  put  in  exercise  such  additional  power,  and  established  a 
fund  for  the  benefit  of  other  relatives  of  deceased  members 
than  widows  and  orphans,  no  person  who  is  not  in  position 
to  claim  as  the  widow  or  child  of  a  deceased  member  can  suc- 
cessfully assert  a  right  to  any  part  of  its  benefit  fund:  Arner^ 
ican  Legion  of  Honor  v.  Perry^  140  Mass.  580,  592. 

Britton's  application  stated  that  he  resided  at  Jersey  City, 
and  that  Brennan  resided  at  Hopewell,  Mercer  County,  so  that 
the  application  gave  the  defendant's  officers  notice,  on  its  face, 
that  Brennan  was  not  a  member  of  Britton's  family,  but  that 
they  resided  at  different  places,  a  long  distance  apart.  The 
application  did  not  represent  that  Brennan  was  dependent  on 
Britton;  it  said  nothing  on  that  subject;  all  it  said  was,  that 
he  was  Britton's  cousin,  but  this  did  not  qualify  him  to  be- 
come Britton's  beneficiary.  He  could  not  be  Britton's  ben- 
eficiary except  he  was  dependent  on  him.  And  just  in  this 
connection  it  is  proper  to  state  that  it  appeared  from  Britton's 
examination  before  the  defendant's  medical  examiner,  which 
was  annexed  to  his  application,  and  formed  part  of  it,  that  he 
had  three  relatives  nearer  in  blood  than  a  cousin,  namely,  a 
mother  and  two  brothers.  Britton  was  not  required,  either 
by  the  defendant's  constitution  or  its  by-laws,  to  make  any 
representation  showing  that  the  person  he  selected  was  com- 
petent to  become  his  beneficiary.  He  made  none  in  fact 
His  statement  that  Brennan  was  his  cousin  shows,  or  tends  to 
Bhow,  that  Brennan  was  qualified  to  become  his  beneficiary; 
but  that  statement,  when  considered  in  connection  with  others 
made  at  the  same  time,  made  it  entirely  plain  that  he  was 
Dot.  The  question  whether  Brennan  possessed  the  qualifica- 
tions necessary  to  enable  him  to  become  Britton's  beneficiary  . 
or  not  was  so  entirely  aside  from  the  question  whether  Britton  / 
should  be  admitted  to  membership  or  not,  that  it  is  almost ' 
certain  that,  during  the  time  the  last  question  was  under  con-  | 
sideration,  the  first  never  suggested  itself  to  the  mind  of  Brit- 
ton, nor  to  the  minds  of  the  officers  with  whom  he  dealt' 
Whether  the  person  designated  by  a  member,  on  his  admis- 
sion, as  his  beneficiary,  is  qualified  or  not  is  a  question  which 
is  whoHy  unimportant  and  immaterial  to  the  defendant.  The 
iesignation  then  made  will  only  continue  in  force  so  long  as 
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the  member  chooses  to  let  it  stand.  He  has  a  right  to  change 
his  beneficiary  as  often  as  his  will  changes.  The  only  limita- 
tion upon  his  power  in  that  regard  is,  that  he  cannot  make  a 
designation  which  will  divert  that  part  of  the  fund  payable  od. 
his  death  from  its  appointed  channel.  And  whether  he  des- 
ignates a  qualified  or  incompetent  person  can  have  no  effect 
whatever  in  either  increasing  or  diminishing  the  defendant's 
liability.  The  sum  which  it  must  pay  on  the  death  of  a  mem- 
ber is  fixed  by  its  contract,  as  well  as  the  person  or  persons  to 
•whom  it  must  be  paid.  In  no  case  can  the  defendant  be  re- 
quired to  pay  until  the  certificate  issued  by  it  has  been  sur- 
rendered or  declared  invalid.  Britton  undoubtedly  told  a 
falsehood  when  he  said  Brennan  was  his  cousin,  but  his  false- 
hood did  the  defendant  no  harm.  A  falsehood  or  fraud  that 
does  not  result  in  legal  injury  can  neither  be  made  the  foun- 
dation of  an  action  nor  the  ground  of  a  defense. 

Nothing  has  been  shown  which  entitles  the  defendant  to  the 
surrender  of  its  certificate  on  the  ground  that  it  was  fraudu- 
lently obtained,  and  its  cross-bill  must  therefore  be  dismissed, 
with  costs  to  the  complainant. 

Another  defense  is  set  up.  The  defendant  insists  that  by 
the  terms  of  its  contract  it  is  under  no  duty  to  recognise  any 
person  as  the  beneficiary  of  a  deceased  member  except  the 
one  designated  by  him,  and  that  if  the  person  whom  he  has 
designated  happens  to  be  disqualified,  it  is  not  liable  to  any- 
body, but  that,  in  such  a '  state  of  circumstances,  the  sum 
which  would  have  been  payable  on  the  death  of  the  member 
to  his  beneficiary,  had  he  designated  a  person  competent  to 
take,  lapses  and  sinks  into  the  widows'  and  orphans'  benefit 
fund.  This  defense  is  based  on  that  provision  of  the  consti- 
tution which  declares  that  one  of  the  objects  of  the  defendant 
is  to  establish  a  widows'  and  orphans'  benefit  fund,  from  which, 
on  the  death  of  a  member,  there  shall  be  paid  a  certain  sum 
to  his  family,  or  those  dependent  on  him,  as  he  may  direct 
The  argument  is,  that  as  the  contract  says  that  that  part  of 
the  fund  payable  on  the  death  of  a  member  shall  be  paid  as 
he  may  have  directed,  it  necessarily  follows  that  if  a  member 
dies  without  having  exercised  his  right  of  direction,  or  if  he 
has  given  a  direction  which  he  had  no  authority  to  give,  noth- 
ing can  be  paid.  The  claim  is,  that  the  right  of  a  beneficiary 
to  take  depends  on  the  fact  that  the  power  of  appointment 
vested  in  a  member  has  been  exercised  in  his  favor,  and  that 
if  he  cannot  show  such  an  appointment,  he  is  without 
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Bot  ibis  view  manifestly  overlooks  another  very  material  part 
of  the  contract  One  of  the  defendant's  by-laws,  it  will  be 
remembered,  ordains,  in  substance,  that  if  the  beneficiary 
appointed  by  a  member  dies  in  the  lifetime  of  the  member, 
and  the  member  shall  subsequently  make  no  other  or  further 
disposition  of  that  part  of  the  benefit  fund  payable  on  his 
death,  it  shall,  on  his  death,  be  paid  to  his  legal  heirs  depend- 
ent on  him;  and  that  if  there  be  no  person  entitled  to  receive 
it,  according  to  the  laws  of  the  order  it  shall  revert  to  the 
widows'  and  orphans'  benefit  fund.  If  we  look,  then,  at  the 
whole  contract,  and  construe  it  in  the  light  of  all  of  its  pro- 
visions, it  would  seem  to  be  clear  that  there  can  be  no  lapse 
or  reverter,  except  a  member  dies  without  leaving  an  heir 
dependent  on  him. 

This  is  the  construction  which  similar  contracts  have  al- 
ready received.  In  the  case  of  the  American  Legion  of  Honor 
V.  Perry^  140  Mass.  689,  the  supreme  court  of  Massachusetts 
said:  ^*The  statute  under  which  the  plaintiff  corporation  is 
organized  [the  defendant  in  this  case  is  organized  under  the 
same  statute]  gives  it  authority  to  provide  for  the  widows, 
orphans,  or  other  dependents  upon  deceased  members,  and 
further  provides  that  such  fund  shall  not  be  liable  to  attach- 
ment. The  classes  of  persons  to  be  benefited  are  designated, 
and  the  corporation  has  no  authority  to  create  a  fund  for  other 
persons  than  of  the  classes  named.  The  corporation  has 
power  to  raise  a  fund  payable  to  one  of  the  classes  named  in 
the  statute,  to  set  it  apart  to  await  the  death  of  the  member, 
and  then  to  pay  it  over  to  the  pecson  or  persons  of  the  class 
named  in  the  statute,  selected  and  appointed  by  the  member 
during  his  life;  and  if  no  one  is  so  selected,  it  is  still  payable 
to  one  of  the  classes  named."  The  appellate  court  of  the 
first  district  of  Illinois,  in  enforcing  a  contract  made  by  the 
defendant  in  this  case,  containing  substantially  the  same 
terms  found  in  the  contract  now  in  suit,  said,  after  adopting 
the  view  which  has  just  been  quoted  from  the  opinion  in 
American  Legion  of  Honor  v.  Perry^  140  Mass.  589,  that  where 
the  beneficiaries  are  prescribed  by  law,  it  is  an  evasion  of  its 
policy  and  a  violation  of  its  letter  to  say  that  where  a  member 
has  named  a  person  not  within  the  class  to  be  benefited,  and 
the  corporation  has  issued  the  certificate  to  such  person,  such 
acts  shall  deprive  the  proper  person  or  class  of  persons  of  all 
tight  to  or  interest  in  the  fund:  Parke  v.  Welch,  111.  App.  Ct. 
Bep.    These  decisions  settle  the  construction  which  should  ^ 
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be  given  to  that  part  of  the  contract  which  is  put  in  contest 
in  this  case,  and  thej  settle  it  in  strict  accord  with  the  pur- 
pose which  the  legislature  had  in  view  in  authorizing  the 
formation  of  such  corporations  as  the  defendant.  The  legis- 
lative purpose  is  clear.  It  was  to  provide  a  way  by  which 
roen  of  small  means  might  combine  together  to  accumulate  a 
fund  for  the  benefit  of  those  who  should,  as  each  dropped  out 
by  death,  be  dependent  on  him  for  food,  raiment,  and  shelter, 
and  from  which  his  dependents  should,  on  his  death,  receive 
a  certain  fixed  sum. 

So  it  would  seem  to  be  entirely  clear  that  the  complainant's 
case  falls  directly  within  both  the  terms  of  the  contract  on 
which  her  action  is  founded  and  the  purpose  of  the  statute 
from  which  the  defendant  derives  its  corporate  life  and  power. 
She  is  one  of  the  next  of  kin  of  the  deceased  member  of  the 
defendant  corporation.  She  is  also  his  heir  by  force  of  our 
statute  regulating  descents,  but  not  according  to  the  canons 
of  the  common  law:  Taylor  v.  Bray,  82  N.  J.  L.  182;  86  N.  J, 
L.  415.  But  the  phrase  "legal  heirs,"  as  used  in  the  defend- 
ant's by-laws,  directing  that  in  case  a  member  shall  have 
made  no  disposition  of  the  benefit  payable  on  his  death,  his 
benefit  shall,  on  his  death,  be  paid  to  his  legal  heirs  depend- 
ent on  him,  is  obviously  used  as  the  equivalent  of  next  of  kin, 
or  perhaps  in  a  still  broader  sense,  meaning  dependents  as 
well  as  next  of  kin.  That  it  is  used  in  a  sense  broader  than 
that  which  its  words,  understood  in  a  technical  sense,  import 
is  placed  beyond  doubt  when  it  is  remembered  that  the  fund 
from  which  the  benefit  i9  payable  was  established  for  the 
benefit  of  the  widows  and  orphans  of  deceased  members,  and 
persons  dependent  on  deceased  members.  If,  in  this  case, 
the  deceased  member  had  left  no  person  who  would  have  been 
entitled  to  succeed  to  his  land  as  heir,  but  had  I^  a  widow, 
I  do  not  think  it  could  have  been  successfully  contended  that 
that  part  of  the  benefit  fund  payable  on  his  death  had  lapsed 
because  his  widow  was  not  bis  heir,  and  could  not,  therefore, 
take  it.  It  would  be  impossible  for  any  court  so  to  adjudge 
without  first  declaring,  as  a  matter  of  law,  that  it  was  within 
the  power  of  a  corporation  organized  to  establish  a  fund  for 
the  benefit  of  the  widows  of  its  deceased  members,  so  to  frame 
its  by-laws  as  to  cut  off  the  rights  of  the  very  class  of  persons 
for  whose  benefit  it  was  organized,  and  thus  defeat  the  fund»-> 
mental  object  of  its  organization.  The  complainant  was  nM 
only  one  of  the  next  of  kin  of  a  deceased  member,  but  bie 
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dependent  She  was  the  only  person  who  was  dependent  on 
him  at  the  time  of  his  death.  He  left  neither  widow  nor 
child,  and  the  only  dependent  on  him  at  the  time  of  his  death, 
or  to  whose  support  he  contributed  during  his  life,  was  thej 
complainant  The  proofs  on  this  part  of  the  case  are  full  and ! 
free  from  dispute.  The  complainant's  right,  therefore,  to  the 
fond  for  which  she  sues  is,  in  my  judgment,  clear. 

Has  this  court  power  to  enforce  the  complainant's  right? 
She  has  no  remedy  at  law.  The  defendant  made  no  promise 
to  her.  Brennan  holds  Britton's  certificate  of  membership, 
and  refuses  to  surrender  it  According  to  the  terms  of  the 
contract,  the  defendant  is  not  required  to  pay  until  this  cer- 
tificate is  surrendered.  This  provision  of  its  by-laws  is  rea* 
sonable  and  necessary.  It  was  adopted  to  prevent  the  loss  or 
waste  of  any  part  of  its  benefit  fund  in  litigation  in  resisting 
illegal  claims.  The  complainant,  to  put  herself  in  a  position 
where  she  mil  be  entitled  to  the  pnyment  of  the  money  in 
question,  must  first  procure  a  judicial  sentence,  either  com- 
pelling, or  declaring  it  worthless  in  his  hands.  Such  a  sen- 
tence can  only  be  pronounced  by  a  court  of  equity.  The  case 
comes,  therefore,  directly  within  the  regulation  of  judicial 
power  which  declares  that  where  there  is  a  civil  wrong  there 
ought  to  be  a  remedy,  and  if  the  law  gives  none,  equity  shall 
take  jurisdiction,  in  order  that  what  is  right  may  be  done. 
The  complainant  is  not  entitled  to  interest  The  money  she 
is  seeking  to  recover  is  not  payable  until  Britton's  certificate 
of  membership  has  been  surrendered.  The  defendant  has 
oflTered  to  pay  on  the  surrender  of  the  certificate,  but  Brennan, 
by  refusing  to  surrender  it,  has  kept  afiairs  in  such  a  condi- 
tion that  the  defendant  could  not  pay  with  safety.  No  claim 
for  the  interest  which  has  been  lost  by  Brennan's  conduct  is 
made  against  him  by  the  bill,  and  the  question,  therefore, 
whether  he  is  liable  for  it  or  not,  is  not  in  the  case. 

The  complainant  is  entitled  to  a  decree  declaring  that  that 
part  of  the  certificate  issued  to  Britton  which  promises  that 
payment  shall  be  made  to  Brennan  is  void,  and  directing 
Brennan  forthwith  to  surrender  the  certificate  for  cancellation; 
and  also  declaring  that  the  complainant  is  entitled  to  the 
three  thousand  dollars  which  became  payable  on  her  son's 
death,  and  directing  that  the  defendant  corporation  shall, 
within  ten  days  after  service  of  a  copy  of  the  decree,  pay  that 
sum  to  the  complainant    The  decree  will  be  made  without 
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ooBts  as  againBt  the  defendant  corporation,  but  with  ooata  aa 
against  Brennan. 

Mutual  Bnfsm  AmocxATioKa  —  TBiBKivKFicsARm  mat  ri  CiiAifOKD 
iD  a  certificate  of  membership  in  a  mutnal  l»cnefit  society,  if  tliis  is  not  ex* 
preealy  forbidden  by  the  mlee  of  the  society;  bot  the  change  most  be  made 
in  the  manner  designated  by  the  mlea,  if  any  exist,  upon  the  subject:  Note 
to  Unkm  MiL  Ambh  v.  JIoHdjomerp,  14  Am.  St.  Rep.  527.  See  alio  Banbent 
dCL  Mut  Ben,  Ata'n  ▼.  Stapp,  77  Tex.  617;  90  Am.  St  Rep.  extended 
note. 

Lira  Insurancb  —  Rxpbk8XRTatiok8  —  Wabbaktiis.  —  As  to  when  repre- 
sentations made  by  one  in  an  application  for  insurance  upon  his  life  const!- 
tate  warranties^  see  ConiiMoOal  L,  im.  09.  t.  Rogert,  119  UL  474;  60  Am. 
Rep.  810,  and  note  816-822;  Da^  ▼.  MtOual  Ben.  L.  Im.  Co.,  1  McAr.  41; 
29  Am.  Rep.  666,  and  note  676-^78;  WhUmore  ▼.  S^ipreme  Lodge,  100  Mo. 
87.  In  Supreme  Council  r.  Oroem^  71  Md.  20.%  17  Am.  St.  Rep.  627,  it  was 
decided  that  where  one  of  the  objects  of  a  benerolent  society  is  to  create  a 
fnnd  out  of  which  to  pay  oertain  sums  to  the  family,  orphans,  or  dependents 
of  deceased  member^  a  statement  in  an  application  for  membership,  falsely 
alleging  the  benoficiary  to  bo  the  iq^plioant'a  nieoe,  will  deffot  an  aotion  to 
reoorer  the  insurance  numoy,  it  b^g  prorided  in  the  application  tiiat  any 
fabe  atatement  tiiorein  ahonld  forfeit  the  righto  of  tho  appliooat  and  Us 
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MuriOAon— BnoDnr  or  Mokioaobb  iob  Bmmoval  ov  Pxrsohal  Pbopbktt. 
~  Whert  m  mortgsg*  It  ngaidAd  m  a  oomrqrMiot  of  th«  l«gal  title  to 
IIm  proportyy  ttfiog  tbo  mortfsgoo  a  right  of  pottoorion,  hit  legal  owner- 
diip  and  aotoal  or  ooottraotivo  poMMiiop  glTO  him  the  right  to  follow 
and  laoorar  pawonal  ymgymij  msnofd.  from  the  nuMigaged  premiiee;  hut 
viiart  tha  mort§^(a  It  regarded  narely  at  aeciirity,  and  the  mortgagor 
hat  tha  riight  of  potMtaiop  antil  ojoetment  or  foreelotiirei  the  mortgagea 
hat  martly  the  ri^t  to  lettiiin  the  removal  of  aaoh  property  hj  injnno- 
tioB,  to  proteet  Ua  Kan;  or«  aflar  lamoTal,  to  reoorer  damagea  of  the 
aortgagor  for  tha  wrongful  dimniation  of  hia  aeoority. 

Mmen^am — Bmr  or  Mobxoaaob  vo  Sbix  PnaovAL  Paonaar.  —  Where 
tha  mortgagea  holda  tiUa  uider  the  mortgage  only  aa  aeonrity  for  hit 
Bon*  tha  mortgagor  In  poaaaaaion  ia  the  owner  of  the  pereonal  property 
on  the  mortgaged  premiaea^  aa  to  innooent  third  parties,  and  he  may 
aaver  and  aaU  it^  vntil  laattained  hy  injnnotion,  ^joeted  hy  entry,  or 
haired  fay  ioreelotareb 

MotaoAawL — Moncuusjoi  kat  ar  Amy  TDuhava  the  teoori^of  hit  Han 
proteoted  hy  injnnction  agatntt  tha  MToranoe  of  peraonal  property  from 
tha  mortgaged  realty. 

MoBMAOOB — Tnui  or  Boha  Fma  Pvbcsusbb  or  Botldiho  SsysHn>  from 
If  onoAOSD  BxAioT.  ~  Where  a  bnilding  aitoated  on  mortgaged  realty, 
and  anhjoot  to  the  mortgagOf  it  terered  and  told  hy  the  mortgagor  in  pot* 
tatrinn,  haring  the  legal  title^  to  an  innooent  pnrohaaer,  the  mortgagee'a 
Hn  in  equity  la  gone,  and  hia  only  remedy  la  hy  aetion  at  law  against 
tha  flMirtgagor  to  raooifar  damagea  for  impairing  hia  aeonrity. 

Bill  to  foreoloee  a  mortgage  held  by  the  respondent^  Betg, 
against  Angost  Muench.  When  this  mortgage  was  executed, 
the  premises  described  therein  consisted  of  a  dwelling-honsei 
and  a  parcel  of  land  on  which  it  was  erected.    Afterwards 
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Muench  removed  the  house  from  the  mortgaged  land,  and  sold 
it  to  Henry  Verner.  The  other  facts  are  stated  in  the  opinion. 
The  decree  of  the  court  below  was  to  the  effect  that,  unless 
Verner  paid  the  mortgagee's  debt  and  costs  within  twenty 
days,  a  receiver  should  be  appointed  to  move  the  house  back 
upon  the  mortgaged  premises,  and  that  they  together  be  sold 
to  satisfy  the  mortgage  debt  and  costs.    Verner  appealed. 


/olbi  Wi  Wartmat^  for  the  appellanii 

W.  S,  Casselmanj  for  the  respondent 

ScuDDER,  J.  The  exact  form  in  which  this  decree  is  made, 
for  the  removal  of  the  house  back  to  &•  mortgaged  premises 
from  which  it  was  taken,  is,  so  far  as  my  examination  of  the 
authorities  has  gone,  without  precedent.  But  this  may  be  not 
objectionable,  if,  in  administering  equitable  relief,  it  be  found 
necessary  to  apply  a  i«medy  which  is  unusual.  The  design 
of  the  bill  is  to  restore  to  Uie  mortgagee  his  security,  which 
he  alleges  has  been  taken  from  him  by  the  aererance  of  ihm 
dwelling-house  from  the  land  covered  by  his  mortgage,  and  its 
annexation  to  land  owned  by  another.  The  defense  is,  that 
the  house  was  removed  on  another  lot  to  make  room  for  a 
larger  building  which  was  to  be  extended  over  on  the  lot  of 
land  from  the  adjoining  premises;  that  the  defendante  acted 
in  good  faith;  that  the  complainant  had  notice,  and,  if  he  did 
not  consent,  did  not  object;  that  a  full  money  consideration 
was  paid,  without  any  actual  notice  of  the  lien  of  the  mort* 
gage  on  the  land  from  which  the  building  was  removed,  and 
that  the  defendant.  Vomer,  who  appeals,  is  a  bona  fide  pur- 
chaser of  the  building. 

The  foots  are  not  as  fully  proved  as  they  might  have  been, 
and  are  thus  likely  to  mialead  the  court  We  do  not  find  ia 
the  evidence  proof  of  the  knowledge  of  the  defendant,  Vomer, 
of  the  transfer  of  the  building  from  one  lot  of  land  to  the 
other,  by  which  he  may  be  charged  with  constructive  notice 
of  the  lien  of  the  mortage,  nor  actual  notice  of  a  fraud  that 
was  intended,  which  appears  to  have  been  satisfactory  to  the 
court  below. 

It  appears  that  Vomer  lived  in  Philadelphia  up  to  February 
16th,  when  be  moved  to  Camden  and  opened  a  grooery  atore, 
about  two  squares  from  Muenoh's  place  of  business,  and  after 
that  time  went  there  frequently.  He  kept  bar  for  him  from 
May  to  August    Mueuoh  testifies  that  the  house  was  removed 
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about  the  3d  or  4tli  of  February,  and  thinks  they  started  in 
January.  This  was  before  Vomer  came  to  Camden.  Venier 
Bays  he  did  not  know  that  the  house  had  been  moved  from 
another  lot  antU  after  he  had  bought  it  This  evidence,  if  be- 
lieved, shows  that  he  neither  saw  nor  knew  that  the  house  was 
moved  from  the  mortgaged  premises,  and  there  was  not  a 
fraudulent  knowledge  or  collusion  in  the  purchase.  Without 
proof  of  such  collusion,  the  testimony  of  two  witnesses^  that 
Muench  told  them  ^*  he  removed  the  dwelling-house  so  that  if 
the  sheriff  came  on  him  he  would  have  a  house,  anyhow,"  is 
not  competent  to  show  that  Verner  had  knowledge  of  a  fraud- 
ulent purpose  and  participated  in  it.  If  said,  it  was  spoken 
between  other  parties  in  his  absence:  Faulkner  v.  Whitakerf  15 
N.  J.  L.  438.  The  payment  of  the  consideration,  by  Verner  to 
Muench,  is  testified  by  them  and  by  Muench's  wife,  who  says 
she  saw  money  paid,  without  knowing  the  amounL  The  pur- 
chase price,  they  say,  was  thirteen  hundred  dollars,  paid  in 
different  sums,  at  several  times,  —  four  hundred  dollars  on 
February  15th,  three  hundred  dollars  July  30th,  five  hundred 
dollars  on  August  Ist,  and  one  Imndred  dollars  in  wages  due 
Verner.  The  first  money  was  brought  from  Philadelphia,  ob- 
tained by  selling  out  a  grocery  there,  and  cash  on  band;  the 
second  and  third  payments  were,  as  Verner  says,  borrowed 
from  his  brother.  The  first  sum  was  four  hundred  doHars, 
loaned  to  assist  Muench  in  building;  afterwards,  he  says,  whan 
he  asked  for  it,  he  was  told  that  he,  Muench,  had  no  money, 
and  he  offered  to  sell  the  house  and  lot;  he  did  not  want  it, 
but  with  the  advice  and  help  of  his  brother  he  bought  it  to  save 
losing  the  money  he  had  loaned.  Although  this  money  was 
all  paid  before  August  3d,  when  the  deed  was  dated,  it  was 
not  a  pre-existing  debt,  without  parting  with  anything  of 
value  at  the  time  of  conveyance,  depriving  the  defendant,  Ver- 
ner, of  the  character  of  a  bona  fide  purchaser  for  value,  as  was 
argued  by  counsel,  but  all,  excepting  the  first  two  items,  were 
parts  of  a  present  consideration,  appropriated,  when  made, 
to  its  payment,  and  sufficient  to  constitute  the  defendant, 
Verner,  a  bona  fide  purchaser  in  equity:  MingvA  v.  Condit^  23 
N.  J.  Eq.  313;  De  Witt  v.  Van  Sickle,  29  N.  J.  Eq.  209;  Basstt 
V.  Noeworthy,  Finch,  102;  2  White  and  Tudor's  Lead.  Cas.  1. 
The  small  profit  derived  from  the  grocery  store  conducted 
by  his  wife  while  he  attended  bar  for  Muench,  and  before  that 
time;  the  fact  that  Muench  collected  rent  of  the  tenant,  after 
the  alleged  sale,  as  Verner's  agent;  and  the  failure  to  produce 
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the  brotber  who  was  said  to  have  loaned  the  money  to  com- 
plete the  purchase,  —  cast  suspicion  on  the  consideration;  but 
as  the  proof  now  stands,  with  the  positive  evidence  of  three 
witnesses  to  sustain  it,  and  nothing  more  than  these  circum- 
stances to  overcome  it,  we  do  not  feel  warranted  in  saying  that 
this  payment  was  not  made.  Muench  swears  positively  that 
he  received  these  sums  of  money,  and  applied  them  to  making 
the  improvements  for  the  summer-garden. 

Assuming  that  the  appellant,  Verner,  bought  the  house,  and 
paid  for  it  a  valuable  consideration,  without  knowledge  of  its 
removal,  as  appears  by  the  direct  proof,  and  that  Muench  sold 
it,  as  he  testifies,  to  raise  money  to  pay  for  the  hall  building 
and  the  improvements  he  was  making,  the  important  question 
is  presented,  whether  the  complainant  is  in  a  position  to  ob- 
tain the  relief  he  asks  here  for  the  injury  be  has  sustained. 

Can  a  court  of  equity  return  to  the  wasted  property  the 
building  that  has  been  wrongfully  removed,  and  sold  to  a  bona 
fide  purchaser,  after  being  affixed  to  other  land  not  included 
in  the  mortgage? 

The  subject  of  legal  and  equitable  relief,  where  such  removals 
are  made,  is  considered  by  Jones  on  Mortgages,  sections  143, 
144,  453,  and  684,  with  abstracts  from  cases,  and  numerous 
citations  in  the  notes.  It  is  a  question  on  which  the  authori- 
ties are  divided,  and  depends  for  its  solution  on  the  e£fect 
given  to  a  mortgage  of  lands. 

It  seems  that  where  the  mortgage  is  regarded  as  a  convey- 
ance of  the  legal  title  to  the  property,  giving  the  mortgagee 
the  right  of  possession,  there  his  legal  ownership  and  actual  or 
constructive  possession  give  him  the  right  to  follow  and  re- 
cover the  property  severed.  The  principle  applied  is,  that 
property  severed  from  the  realty,  so  as  to  become  a  chattel, 
belongs  to  the  legal  owner  of  the  land.  But  where  the  mort- 
gage is  regarded  merely  as  a  lien  for  security,  and  the  mort- 
gagor has  the  right  of  possession  until  ejectment  or  foreclosure, 
there  the  mortgagee  has  merely  the  right  to  restrain  the  re- 
Tnoval  of  the  property  by  injunction,  to  protect  his  lien;  or, 
after  the  removal,  a  right  to  recover  damages  for  the  wrongful 
diminution  of  his  security. 

The  case  of  Hamlin  v.  Paraonti,  12  Minn.  108,  90  Am.  Dec. 
284,  comes  nearer  to  the  conclusion  reached  by  the  decree  in 
this  case  than  any  other  to  which  my  attention  has  been  called. 
There  the  mortgagor  moved  a  dwelling  on  an  adjoining  lot 
belonging  to  his  wife,  without  the  knowledge  of  the  mortgagee, 
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bat  with  the  knowledge  of  the  wife,  and  it  was  held  that  the 
lien  on  the  dwelling-hoose  remained,  and  the  mortgagee  might 
Bell  the  lot  of  land  covered  by  the  mortgage,  and  afterwards 
the  house,  to  satisfy  his  mortgage.  But  in  Harri$  v.  Bannan^ 
78  Ky«  568|  where  a  petition  was  filed  in  equity  to  subject  to 
the  lien  created  by  the  mortgage  a  number  of  oottage  build- 
ings  which  had  been  removed  to  other  land  and  affixed,  it  was 
held  that  when  the  buildings  were  severed  from  the  mortgaged 
premises,  and  had  become  part  of  another  freehold,  the  lien 
upon  them  was  gone.  In  Peirce  v.  Ooddard^  22  Pick.  559,  33 
Am.  Dec.  764,  the  materials  of  a  dwelling-house  on  mortgaged 
land  were  used  in  the  construction  of  a  house  upon  another 
lot  of  land;  it  was  said  the  right  of  property  vested  in  the 
grantee  of  that  land,  and  the  mortgagee  could  not  maintain 
trover  against  the  purchaser,  either  for  the  new  house,  or  the 
old  materials  used  in  its  construction. 

In  Cooper  v.  DaviSy  15  Conn.  556,  mill-stones  were  severed 
from  the  mill,  and  sold  by  the  mortgagor;  it  was  held  that  the 
title  passed  to  the  purchaser,  and  there  was  no  power  to  seise 
them  after  they  had  been  severed  and  carried  away. 

In  Bwhout  V.  Swift,  27  Gal.  488,  87  Am.  Deo.  90,  where  a 
house  subject  to  a  mortgage  was  floated  off  by  a  flood  into  the 
street,  and  was  bought  while  in  that  position,  it  was  said  that 
the  severance  affected  the  right  of  lien,  that  a  building  on  land 
was  subject  to  the  lien  of  the  mortgage  whether  there  at  the 
time  of  the  mortgage  or  built  there  afterwards,  but  when  sev- 
ered, the  lien  was  lost.  If  the  contrary  were  the  law,  every- 
thing affixed  to  mortgaged  lands  might,  when  severed  and  sold 
to  a  bona  fide  purchaser,  be  followed  and  reclaimed:  Clark  v. 
heybum,  1  Kan.  281;  KimbaU  v.  Darling,  82  Wis.  684;  Van 
FeU  V.  McOraw,  4  N.  Y.  110;  Gardner  v.  HeaHi,  3  Denio,  232; 
Lane  v.  Hitchcock,  14  Johns.  218;  HtiXchine  v.  King,  1  Wall, 
53;  Core  v.  Jennees,  19  Me.  53;  Oooding  v.  Shea,  103  Mass.  360; 
4  Am.  Rep.  563;  Byrom  v.  Chapin,  113  Mass.  308;  Wilson  v. 
M filthy,  59  N.  Y.  126,  and  many  other  cases  might  be  cited,  as 
illustrating  the  differences  of  opinion,  and  the  principles  ap- 
plied in  determining  the  rights  of  parties  when  fixtures  are 
severed  and  sold  from  mortgaged  lands. 

A  distinction  is  made  in  Hoskin  v.  Woodward,  45  Pa.  St.  42, 
where  it  is  said  that  '*  a  mortgagor  may  sell,  in  the  usual  way, 
lumber,  fire-wood,  coal,  ore,  or  grain  growing  on  the  land,  until 
the  mortgagee  stops  him  by  ejectment,  or  estrepement,  for  these 
things  are  usually  intended  for  consumption  and  sale,  and  the 
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lale  of  {hem  is  the  neaal  way  of  raisti^  the  money  to  pay  the 
mortgage.  But  in  the  case  of  a  factory,  or  other  building,  it  i§ 
from  the  use  of  it  as  it  ie,  and  not  by  iti  oonsumptioni  or  its 
sale  by  piecemeal,  that  all  ite  profits  are  to  derived." 

It  is  manifest  that  this  cannot  be  reconciled  with  cases  cited 
above,  as  furnishing  a  rule  applicable  to  all  fixtures,  but  that 
any  general  rule  most  be  based  on  the  right  of  property.  If 
the  mortgagee  have  the  legal  ownership  and  right  of  possession, 
he  may  follow  things  severed  and  removed  from  the  mortgaged 
lands,  without  his  consent,  wherever  he  can  find  them.  If  he 
holds  title  under  the  mortgage  only  as  security  for  his  lien, 
then  the  remedies  appointed  for  preserving  the  security,  and 
compensating  for  any  loss  sustained  by  its  diminution,  are 
such  only  as  the  mortgagee  may  use.  The  theory  in  the  lat- 
ter case  ia,  that  as  to  innocent  third  parties,  the  mortgagor  is 
the  owner  of  the  property,  and  may  sever  and  sell  until  re- 
strained by  injunction,  ejected  by  entry,  or  barred  by  fore- 
closure. 

In  any  view  taken  of  the  respective  rights  of  the  mortgagor 
and  mortgagee,  the  latter  may  have  the  security  of  his  lien 
protected  by  injunction:  .Br<idy  v.  Waldron^  2  Johns.  Ch.  148; 
Emmans  v.  Hinderer^  24  N.  J.  Eq.  39. 

In  our  state,  the  title  of  the  mortgagee  to  lands  under  his 
mortgage  has  been  defined  by  tiais  court  in  Shields  v.  Lotear^ 
84  N.  J.  L.  496,  503,  8  Am.  Bep.  256^  where  it  is  said  that 
the  mortgage  is  regarded,  not  as  a  commonrlaw  conveyance 
on  condition,  but  as  a  security  for  debt,  the  legal  estate  being 
considered  as  subsisting  only  fidr  that  purpose.  This  is  else- 
where called  the  equitable  and  the  American  doctrine,  by  which 
the  mortgagor  has  a  right  to  lease,  sell,  and  in  every  respect 
deal  with  mortgaged  premises  as  owner,  so  long  as  he  is  per- 
mitted to  remain  in  possession,  and  so  long  as  it  is  understood 
and  held  that  any  person  taking  under  him  takes  subject  to 
all  the  rights  of  the  mortgagor:  4  Kent's  Com.  157. 

There  is  no  difficulty  in  applying  this  rule  while  fixtures 
remain  attached  to  the  realty,  and  so  long  as  the  mortgagor 
continues  in  possession;  or  when  the  property  severed  passes 
into  the  possession  of  a  person  in  collusion  with  him  to  defeat 
the  lien  and  security  of  the  mortgagee,  whether  upon  or  off  the 
mortgaged  premises,  it  would  seem  that  the  rights  of  the  mort- 
gagee would  be  unaffected.  But  when  the  property  is  severed 
and  sold  by  a  mortgagor  in  possession,  having  the  legal  title, 
to  an  innocent  purchaser,  the  lien  in  equity  is  gone,  and  the 
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remedy  of  the  mortgagee  is  by  an  action  at  law  against  the 
mortgagor  and  those  who  act  with  him  to  impair  or  defeat  the 
security  of  the  mortgage. 

The  case  of  Kirch^r  v.  &&aZi,  39  N.  J.  L.  335,  holds  that  a 
mortgagee  of  real  estate,  whose  debt  is  due,  but  who  has  not 
entered  into  poasession,  cannot  maintain  replevin  for  a  steam- 
engine  affixed  to  the  realty  subject  to  the  mortgage,  which  the 
mortgagor  or  his  assigns  had  severed  from  the  realty  and  re- 
moved from  the  premises,  because  the  mortgagee  cannot,  with 
propriety,  insist  upon  being  legally  entitled  to  a  remedy  the 
enforcement  of  which  pertains  to  the  general  legal  ownership 
of  the  land.  But  in  Jaekam  v.  TarrMy  89  N.  J.  L.  329,  it  was 
decided  that  a  mortgagee  may  maintain  an  action  on  the  case 
against  the  mortgagor,  or  his  assigns,  for  an  injury  to  the  se- 
curity resulting  from  the  removal  of  fixtures,  or  other  waste 
by  the  defendant.  Notice,  without  fraud,  was  said  to  be  suf- 
ficient to  charge  the  purchaser  with  liability. 

It  is  not  necessary  in  this  case  to  determine  whether  a  court 
of  law  will  enforce  this  remedy  against  a  bona  fide  purchaser 
without  actual  notice,  or  the  exact  form  of  remedy  that  may 
be  there  used;  but  in  a  court  of  equity,  the  right  of  such  pur- 
chaser is  equal  to  the  equity  of  a  mortgagee  who  has  not  such 
title  to  the  article  severed  that  he  can  maintain  an  action  for 
the  recovery  in  specie  of  the  fixture  removed. 

It  is  a  maxim,  that  where  there  is  equal  equity  the  law 
must  prevail.  It  is  upon  this  account  that  a  court  of  equity 
constantly  refuses  to  interfere,  either  for  relief  or  discovery, 
against  a  bona  fide  purchaser  of  the  legal  estate,  for  a  valuable* 
consideration,  without  notice  of  the  adverse  title,  if  he  chooses 
to  avail  himself  of  the  defense  at  the  proper  time  and  in  the 
proper  mode:  1  Story's  Eq.  Jur.,  sec.  64  c. 

The  conclusion  given  *in  2  Pomeroy's  Eq.  Jur.,  sec.  743, 
on  this  matter  is,  that  wherever  one  or  the  other  of  the  parties 
has  a  legal  estate  over  which  a  court  of  law  can  exercise  juris- 
diction, then,  in  a:i  equity  suit  between  them,  as  a  general  rule, 
the  defense  of  a  bona  fide  purchaser  for  valuable  consideration 
will  avail,  as  against  the  plaintiff,  whether  he  has  a  legal  or 
an  equitable  estate;  in  either  case,  the  court  of  equity  simply 
withholds  its  hand  and  remits  tlie  party  to  a  court  of  law. 

In  the  review  of  cases  which  appear  to  conflict  with  the 
conclusion  in  this  ease,  cited  from  the  English  courts,  it  must 
be  borne  in  mind  that  there  the  mortgagee  has  the  legal  title 
k)  the  mortgaged  land,  and  the  right  of  possession. 
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Having  foand  that  the  appellant,  Verner,  is  a  bona  fide  pur- 
ehaser  of  the  building  in  controverBji  aflSxed  to  his  land, 
according  to  the  weight  of  the  evidence,  as  presented,  the 
decree  will  be  reversed  and  modified  so  that  the  land  de- 
scribed in  the  mortgagCi  with  the  building  and  improvements 
thereon,  as  they  existed  at  the  time  of  filing  the  bill,  shall  be 
sold  to  satisfy  the  mortgage;  and  as  to  the  injury  sustained 
by  the  removal  of  the  building  formerly  on  the  land,  the 
mortgagor  will  be  remitted  to  his  remedy  at  law. 


MoBTOAon — RiQRTB  09  MoBTQAGSB. — A  mortgagor  in  pocMnion  will 
not  be  enjoined  for  oonunitting  WMte  upon  the  mortgaged  premiaei,  nnlesi 
the  acts  oomplained  of  are  inch  aa  to  render  the  aeonrity  insoffioient  for  the 
tatisf action  of  the  mortgage  debt»  or  at  least  of  doubtfolanfficienoy:  Moriartff 
▼.  Athtoorthf  43  Minn.  I;  anU^  p»  203,  and  note;  for  the  title  and  right  to 
poaaeasion  are  in  the  mortgagor:  Orether  t.  Olcarh^  76  Iowa,  883;  9  Am.  8t» 
Repw  491,  and  note;  KUldn-ew  ▼.  Bine$,  104  N.  C.  182;  17  Am.  St.  Bep.  072; 
Berthold  t.  Bolman,  12  Mian.  335;  93  Am.  Deo.  234. 

MoRTOAGn,  MoBTOAGOB'a  Iktbbbst  uifDBB.  — A  mortgagor  of  land  may 
eoutinue  to  out  and  leU  timber  growing  thereon,  although  insolvent:  Amgier 
T.  Agnew,  98  Pa.  St.  687;  42  Am.  Bep.  624.  Nor  ia  a  pnrchaaer  ci  landa  at  a 
foreclosure  sale  antitled  to  the  nngathered  erops^  aa  againat  a  pnrchaaer 
thereof  from  the  mortgagor  before  the  foredoanra:  WiUk  t.  Moore,  69  Tez, 
028;  46  Am.  Rep.  284»  and  foot-note. 

If  Fixtubbs  abb  WBOMorvLLT  Sbybbbd  OB  Rbmotbd  from  the  mortgaged 
premises,  the  mortgagee  may,  if  a  defidenoy  remaina  after  foreolosnre,  main- 
tain  an  aotion  against  one  who  aerered  and  remored  them,  daiming  under  a 
pnrchaae  from  the  mortgagor:  Lavetuom  T.  Siandard  Soap  Ckk^  80  OaL  246;  IS 
Am.  St.  Rep.  147t  <^<^  ^o^ 


Standard  Underground  Cable  Company  v.  At- 
torney-General. 

[46  New  Jkrhby  Equity,  270.] 

Taxation  ~  Cokstitutiomal  Law.  —  Thb  Powbb  of  thb  Lbgislatubb  to 
Impose  Taxbs  on  persons,  property,  basinesa,  and  franchises  ia  nn* 
limited,  save  only  by  anch  restrtotiona  npon  the  ezeroiae  of  that  power 
as  are  found  in  the  organic  law,  or  anch  aa  are  inherent  in  the  nature  of 
the  subject. 

Taxation. — A  Licehsb  Tax  Imposed  on  Gobpobations  for  exercising 
their  franchises  is  not  a  pi^perty  tax,  and  canuot  conflict  with  consti- 
tutional provisions  requiring  equality  in  the  taxation  of  property. 

Taxa-iion  op  Corpobatb  Pboperty.  —  The  holding  of  a  charter  from  one 
state,  when  the  corporate  property  is  located  or  corporate  bnsineaa 
transacted  in  another  state  does  not  relieve  the  corporation  in  both  or 
either  state  from  taxation,  in  any  form  which  the  legislative  power  may. 
under  its  constitution,  adopt. 
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Cazatiok  — LfTBiiSTATB  OomcxROB.  — The  manufaetare  of  that  which  maj 
become  a  aiibjeet  of  eommeroe  and  nltimately  pass  into  protected  trade 
is  not  eommeroe,  nor  can  manufactories  of  any  sort  be  instruments  of 
eommeroe  within  the  meaning  of  the  doctrine  of  interstate  commerce. 

BxATUTca, '  EviDXNOB  TO  Vabt  OB  CONTRADICT. — A  Statute  legally  an* 
thenticated  cannot  be  annulled,  varied,  or  contradicted  by  the  legislative 
journals,  or  in  any  other  mode. 

Xazatioh  —  JuRiaDionosi  to  Tbst  Valibitt  of  Statutb.  —  Where  a 
statute  employs  an  injunction  merely  as  a  means  of  enforcing  payment 
of  a  tax  levied  under  it(  the  refusal  to  pay  such  tax  presents  a  proper 
case  for  an  injuuction;  but  the  validity  of  the  tax  presents  a  legal  ques- 
tion of  which  the  oourts  of  law  have  exclusive  Jurisdiction. 

A.  Q.  Keasbey  and  SonSj  for  the  appellant 
Attorney^Oeneralf  pro  $e. 

Knapp,  J.  The  proceeding  which  gives  rise  to  this  appeal 
was  had  under  the  seventh  section  of  the  act  of  the  legislature, 
approved  April  18,  1^84,  entitled  **  An  act  to  provide  for  the 
imposition  of  state  taxes  upon  certain  corporations,  and  for 
the*  collection  thereof."  The  provision  of  that  section  is: 
**  That  in  addition  to  other  remedies  for  the  collection  of  such 
tax  [taxes  imposed  under  that  act],  it  shall  be  lawful  for  the 
attorney-general,  either  of  his  own  motion  or  upon  request  of 
the  state  comptroller,  whenever  any  tax  due  under  this  act 
from  any  company  shall  have  remained  in  arrears  for  a  period 
of  three  months  after  the  sdme  shall  have  become  payable,  to 
apply  to  the  court  of  chancery  by  petition,  in  the  name  of  the 
state,  upon  five  days'  notice  to  such  corporation,  ....  for  an 
injunction  to  restrain  such  corporation  in  the  exercise  of  any 
franchise  or  the  transaction  of  any  business  within  this  state 
until  the  payment  of  such  tax  and  interest  due  thereon,  and 

the  costs  of  such  application The  said  court  is  hereby 

authorized  to  grant  such  injunction  on  a  proper  case  appear- 
ing, and  upon  the  granting  and  service  of  such  injunction  it 
shall  not  be  lawful  for  such  company  thereafter  to  exercise 
ftny  franchise  or  transact  any  business  in  this  state  until  such 
injunction  be  dissolved." 

The  decretal  order  appealed  from  awarded  such  injunction 
against  the  appellant  for  failure  to  pay  a  tax  of  one  tenth  of 
one  per  cent  on  its  capital  stock,  imposed  by  the  state  board 
of  assessors  under  the  provisions  of  the  fourth  section  of  said 
act,  upon  the  appellants  as  a  manufacturing  corporation  not 
carrying  on  its  business  in  this  state. 

The  act,  as  its  title  imports,  had  for  its  object  the  imposition 
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•f  a  license  or  firanchiae  tax  opon  certain  of  the  eorporatioiu 
of  this  state. 

The  first  section  directs  a  tax  against  certain  corporations 
doing  business  in  this  state.  It  embraces  telegraph,  telephone, 
cable,  electric-lighti  certain  express  companies,  every  gas, 
palace,  parlor  or  sleeping  car  company,  every  oil  or  pipe  line 
company,  and  every  fire,  marine,  life,  or  accident  insnrance 
company. 

The  second  section  requires  statements  to  be  made  to  state 
officers  by  the  corporations  named  in  section  1  of  certain  data 
to  serve  as  bases  for  assessments. 

The  fourth  section  directs  the  rate  of  taxation  to  be  levied 
against  the  corporations  specified  in  the  first  section,  and  then 
further  provides  that  ''all'  other  corporations  incorporated 
under  tlie  laws  of  this  state,  and  not  hereinbefore  provided 
for,  shall  pay  a  yearly  license  fee  or  tax  of  one  tenth  of  one 
per  centum  on  the  amount  of  the  capital  stock  of  such  cor- 
poration; provided,  that  this  act  shall  not  apply  to  railway, 
canal,  or  banking  corporations,  or  to  savings  banks,  cemeteries, 
or  religious  corporations,  or  purely  charitable  or  educational 
associations,  or  manufacturing  companies  or  mining  com- 
panies carrying  on  buaioesa  in  this  state." 

The  appellant  is  a  corporation  incorporated  under  the  laws 
of  this  state;  it  is  a  manufacturing  company;  it  has  an  office 
in  this  state,  and  procures  from  other  manufacturing  corpora- 
tions in  the  state  much  of  the  material  used  by  it;  but  the 
manufacture  of  its  special  product,  into  which  these  materials 
enter,  is  carried  on  in  the  state  of  Pennsylvania. 

It  must  therefore,  under  the  rulings  in  this  court,  be  held 
to  be  a  company  not  transacting  its  business  in  this  state, 
within  the  meaning  of  this  law:  Ameriean  Olucote  Co.  v.  State^ 
43  N.  J.  Eq.  28a 

But  it  is  objected  that  this  law,  if  it  be  construed  so  as 
to  uphold  the  tax  against  the  appellant,  is  violative  of  that 
provision  of  the  amended  constitution  of  this  state  found  in 
article  4,  section  7,  paragraph  12,  which  provides  *'  that  prop- 
erty shall  be  assessed  for  taxes  under  general  laws,  and  by 
uniform  rules,  according  to  its  true  value."  The  tax,  pay- 
ment of  which  is  sought  to  be  enforced  by  this  proceeding, 
does  not  fall  within  that  constitutional  provision. 

The  power  of  the  legislature  to  impose  taxes  on  persons, 
property,  business,  and  franchises  is  unlimited,  save  only  by 
such  restrictions  upon  the  exercise  of  that  power  as  are  found 
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b  {he  organic  law,  or  snch  as  are  inherent  in  the  nature  of 
llie  rabjecL 

The  fault  of  this  position  is  the  assumption  that  this  tax  is 
ene  upon  property.  Such,  manifestly,  is  not  the  case.  The 
law  in  question  imposes  a  tax  on  certain  corporations  by  way 
of  a  license  for  exercising  corporate  franchises.  It  is  declared 
to  be  such  tax  by  the  act,  and  although  it  is  laid  on  this  class 
of  corporations  with  respect  to  the  capital  stock,  the  tax  pos- 
sesses the  legal  quality  of  a  license  or  franchise  tax:  Evening 
Journal  Association  ▼.  State  Board  of  Assessortf  47  N.  J.  L.  36; 
54  Am.  Rep.  114;  Cooley  on  Taxation,  2d  ed.,  879,  and  cases 
cited. 

Upon  the  power  of  the  legislature  to  impose  such  a  tax, 
there  exists  no  restriction  in  our  constitution.  As  a  license  or 
franchise  tax,  it  is  not  within  the  equality  clause  of  the  con- 
Btitution  referred  to. 

In  those  states  in  the  Union  having  constitutional  provision 
requiring  equality  in  the  taxation  of  property,  it  is  uniformly 
held  that  such  provisions  do  not  abridge  or  apply  to  the  legis- 
lative power  of  indirect  taxation  by  taxes  on  franchises,  privi- 
leges, trades,  and  occupations:  Cooley  on  Taxation,  176  et  seq., 
and  cases  cited;  State  Board  of  Ateessors  v.  Central  R.  R.  Co.t 
48  N.  J.  L.  146,  856. 

It  is  next  insisted  that  this  law  is  void  because  it  is  a  regu- 
lation of  commerce  between  the  states,  and  an  infringement 
upon  the  exclusive  power  of  Congress  over  that  subject  under 
the  provisions  of  the  federal  constitution. 

This  position  seems  to  be  based  on  two  grounds:  1.  That  all 
corporations  holding  a  franchise  from  one  state  and  perform* 
fng  their  functions  in  another  are  engaged  in  interstate  com- 
merce; and  2.  That  the  business  of  this  particular  corporation, 
namely,  the  manufacture  of  electric  cables,  is  itself  internal 
commerce. 

These  grounds  impress  me  only  by  their  novelty.  Our  gen- 
eral laws  for  the  organization  of  corporations  permit  compa-  , 
nies  to  transact  their  business  in  other  states.  It  certainly 
has  not  been  supposed  that  the  exercise  of  this  right  put  them 
beyond  the  reach  of  taxation  everywhere,  or  brought  them 
into  any  relations  whatever  with  the  provision  in  the  federal 
constitution  referred  to.  No  case  is  cited  giving  the  slightest 
countenance  to  the  notion  that  to  hold  a  charter  from  one 
state  when  the  corporate  property  is  located  or  corporate  busi- 
ness transacted  in  another  state  relieves  the  corporation  in 
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both  or  either  state  from  taxation  in  any  form  which  the  legia? 
lative  power  may,  tinder  its  state  constitution,  adopt;  nor  any 
case  in  which  these  conditions  are  given  the  slightest  conse- 
quence in  ascertaining  the  limit  of  the  state  power  to  tax 
either  the  property  of  the  corporation  where  such  property  has 
its  situs  or  its  franchises  in  the  state  which  granted  them. 

Under  the  point  that  the  appellant  is  engaged  in,  or  is  an 
instrument  in,  interstate  commerce,  cases  in  the  federal  courts 
are  liberally  cited  in  the  brief  of  counsel,  throwing  light  oa 
the  relation  which  state  taxation  holds  to  the  exclusive  power 
of  Congress  to  regulate  commerce  between  the  states,  and  de- 
fining what  is  internal  commerce,  such  as  is  removed  from 
state  interference  and  obstruction.  It  is  scarcely  necessary  to 
say  that  none  of  those  cases  gives  the  slightest  countenance  to 
the  notion  that  the  manufacture  of  that  which  may  become  a 
subject  of  commerce,  and  which  may  ultimately  pass  into 
protected  trade,  is  commerce  itself,  or  that  manufactories  of 
any  sort  can  be  instruments  in  commerce. 

Railroads  and  telegraphs  may  become  instruments  of  inter- 
state or  international  commerce,  and  when,  as  such  instru- 
ments, they  are  in  action,  they  may  not  be  obRiructed  by  state 
impositions  and  restrictions;  hence  it  was  held  in  TFestem 
Union  Tel.  Co.  v.  MaasaehuseUs^  125  XT.  8.  680,  that  the  tele- 
graph company  having  brought  itself  within  the  provisions  of 
the  act  of  Congress  of  July  24,  1886,  entitled  "An  act  to  aid 
in  the  construction  of  telegraph  lines  and  to  secure  to  the 
government  the  use  of  the  same  for  postal,  military,  and  other 
purposes,"  that  collection  of  a  tax  imposed  upon  the  telegraph 
company,  on  its  property  in  Massachusetts,  could  not  be  en- 
forced by  injunction,  although  the  taxing  act  provided  for 
that  as  one  mode  of  enforcing  payment;  the  reason  being  that 
an  injunction  enforced  in  that  state  would  put  a  stop  to  its 
general  operations.  The  tax,  however,  was  held  to  be  valid, 
and  the  state  was  left  to  its  other  remedies  for  its  collection. 
Pensacola  Tel.  Co.  v.  WesUrn  Union  Tel.  Co.,  96  U.  8.  1,  Weat^ 
em  Union  Tel.  Co.  v.  Texas,  105  U.  8.  460,  are  also  instances 
of  illegal  interference  with  companies  as  instruments  of  com- 
merce. But  each  of  these  cases  holds  the  companies  to  be 
subject  to  taxation,  otherwise  legal,  which  do  not  obstruct  or 
place  a  direct  burden  upon  them  either  as  instruments  of 
general  commerce  or  as  agents  of  the  United  States. 

The  case  of  Coe  v.  Errol,  116  U.  8.  517,  marks  the  point 
where  the  subjects  of  commerce  pass  out  of  the  state's  power 
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to  tax,  and  oome  within  federal  protection.  That  point  is  not 
reached  when  they  become  finished  production.  It  is  there 
held  that  goods,  the  product  of  a  state,  intended  for  exporta- 
tion io  another  state,  are  liable  as  part  of  the  general  mass  of 
property  of  the  state  of  their  origin  until  actually  started  in 
course  of  transportation  to  the  state  of  their  destination,  or  are 
delivered  to  a  common  carrier  for  that  purpose;  that  carrying 
and  depositing  them  at  the  depot  for  the  purpose  of  transpor- 
tation is  no  part  of  such  transportation.  There  are  many  and 
important  steps  between  the  mere  manufacture  of  insulated 
telegraph  wires  or  cables  and  the  establishment  of  an  inter- 
state or  foreign  telegraph  line.  It  may  as  well  be  said  of  the 
corporation  that  excavates  copper  or  iron  from  the  earth,  as  it 
may  of  the  corporation  which  converts  that  copper  or  iron  into 
wires  or  insulated  cables,  thut  it  is  engaged  in  or  becomes 
thereby  an  instrument  in  interstate  commerce. 

The  earnestness  with  which  these  objections  against  the  law 
In  question  was  pressed  seemed  to  require  consideration  to 
the  extent  that  has  been  given  them. 

I  think  there  can  be  no  doubt  that  in  this  proceeding  the 
constitutionality  of  the  law  under  which  the  tax  was  imposed 
may  be  brought  in  question,  and  the  validity  of  the  law  under 
the  constitution  be  passed  upon.  For  if  the  act  be  invalid  on 
constitutional  ground,  the  court  should  so  declare,  and  refuse 
to  enforce  it. 

This  law,  however,  is  not  an  unconstitutional  exercise  of  the 
taxing  power. 

It  will  be  proper  to  notice  another  objection  raised  against 
ibis  decree.  It  touches  the  construction  of  the  latter  clause  of 
the  fourth  section  of  this  statute,  and  the  admissibility  of  cer- 
tain testimony  offered  to  aid  in  its  construction.  Effort  has 
been  made  to  show  that  the  qualifying  words,  ^  carrying  on 
business  in  this  state,"  which  conclude  this  section,  refer  to 
mining  companies  only,  thus  leaving  all  other  companies  des- 
ignated in  the  proviso,  wherever  they  may  transact  their 
badness,  exempted  from  the  operation  of  the  law.  It  is  con- 
tended  that  such  would  be  the  necessary  construction  of  the 
proviso  if  the  words  *'  manufacturing  companies "  had  been 
followed  by  a  comma.  We  are  then  referred  to  evidence  taken 
from  the  files  and  journals  of  the  two  houses,  showing  the 
course  of  legislation  through  which  this  bill  passed.  This  was 
designed  to  show,  inter  alia^  that  the  last  clause  of  the  proviso 
•ame  into  the  bill  by  amendment,  the  draught  of  which,  as^ 


400   St^btdabd  etc.  Co.  v.  Attobnst-Oenbral.   [New  Jenej^ 

accepted  by  the  two  houses,  contained  the  desired  punctuntioa. 
It  is  also  thought  that  the  order  in  which  the  amendments 
were  introduced,  and  the  form  of  words  used  in  the  amend* 
ments,  indicate  an  intention  favorable  to  the  appellant's  view. 
The  vice-chancellor  decided  against  the  admissibility  of  this 
testimony.  He  permitted  it  to  be  taken,  but  expressly  de- 
clined to  give  it  any  effect  in  decision,  basing  his  judgment  on 
the  authority  of  Pangbom  v.  Young^  82  N.  J.  L.  29.  With  the 
judgment  excluding  the  evidence  I  fully  agree.  In  the  case 
referred  to,  the  question  of  the  admissibility  of  such  testimony 
to  annul,  vary,  or  contradict  statutes  legally  authenticated,  re- 
ceived from  the  court  the  fullest  and  most  careful  considera- 
tion,  and  the  judgment  reached  was  put  upon  grounds  that 
would  seem  to  be  impregnable.  It  has  the  support  of  the 
soundest  reason  and  abundant  authority.  It  has  stood  un- 
questioned in  this  state  for  a  quarter  of  a  century,  and  in 
Passaic  v.  Stevenson,  46  N.  J.  L.  173,  received  the  express  ap- 
proval of  this  court.  That  case  must  now  be  regarded  as  de- 
claring the  settled  law  of  this  state.  The  distinction  sought 
to  be  drawn  between  that  case  and  this  is  illusory.  The 
principle  established  in  the  decided  case  is  controlling  in  this. 
The  general  doctrine  declared  was,  that  the  enrolled  statute  of 
a  state  ''  is  conclusive  proof  of  the  enactment  as  well  as  the 
contents  of  the  statute,  and  that  such  attested  copy  cannot  be 
contradicted  by  the  legislative  journals,  or  in  any  other  mode." 
Now,  whether  the  attempt  be  by  such  extrinsic  means  to  add 
to,  take  from,  or  entirely  abrogate  the  law,  it  equally  assails 
that  conclusiveness  of  proof  ascribed  to  the  duly  authenticated 
statute. 

This  statute,  then,  must  be  interpreted  by  the  aid  of  those 
rules  which  the  common  law  affords  us.  The  proviso,  I  think, 
is  clearly  an  ambiguous  sentence.  The  qualifying  words,  I 
think,  can  be  applied  in  only  one  of  two  ways:  one  as  embra- 
cing all  the  corporations  named  as  excepted  from  the  operation 
of  that  general  taxing  clause  in  the  law,  and  the  other  as  ap- 
plying to  the  last-named  only,  namely,  mining  corporations. 
There  is  no  grammatical  rule  by  which,  from  the  mere  word- 
ing of  the  clause,  it  can  be  determined  in  which  application 
those  words  are  to  be  used. 

The  particle  "or,"  frequently  occurring  in  the  sentence,  is 
certainly  here  used  in  its  copulative  and  not  in  its  disjunctive 
sense. 

These  qualifying  words  relate  to  and  qualify  eone  antacedetfl 


mibstantive.  Naw,  I  thiak  ike  bettar  con&tfUQtbn  iB,  tiiat 
that  aubstantiYa  bo  qualified  ia  corporatiaQfly  varioualy  namad 
aa  ccanpaniee^  aseociationa,  eocpocaticMiBi  and  that  that  ieanaiB 
daaignatiDg  tba  varioQa  80ct»  of  cofporationfiSi  aa  railroada* 
canidfl^  manufactudng,  miDing,  etc.,  ace  maisely  deBcripthra 
woida^  01  nouiv-adjeetiveB.  Accepting  thiB  aa  a  proper  cei^ 
atructioni  the  qualifying  words  relate  to  alL  eorporationa  de» 
ignated  in  the  pioyiso.  Thia  construictjoa  better  com.porl4 
with  the  spirit  and  reaBoa  o£  the  lains. 

The  sehema  of  this  partioulac  taxing  aet  aaema  to  be  to  im- 
poae  taxes- on  three.  claBsea  of  corpora tioAs:  eertain  specified 
oorpOTations  doing  buainesa  in  the  Btata  wherever  charteyed; 
tbABo  Boit  doing  buakieaa  m  thia  atate^bot  holding,  tb«ir  chai- 
texa  under  state  authority;,  and  a  olaea  of  unspeeifittd  oorpora- 
tiona,  whieh  muab  be.  &w  ia  numbei,  holding;  ehartera  under 
and  performing  their  functions  in  the  state. 

In  tka  finrmer  clasBi  diflhiaai  pro^^iaions.  tor  taxation  as 
amongst  theinaeinres  are  adq^d^  and  ia  tiiaseeond  and.  third 
daaaes  ]uimed«  a  fra&chiae.  tax.  ia  impoaedi  baaacL  upon  the 
amount  of  their  capital  aiaoek. 

By  reference  taothar  tsciatioa  laimia  the  atatonit  will  ha 
obaevrad  that  pcoviakKia)  existi  foe  tha  taxation  or  examp&Mi 
cf  all  oorpoEatiAiiB  apeeified.  kk  tba  proviaDu  aoid  having;  tbur 
propartf  and  buafieaa  i»  tlw.  aiale^  It  was  qaita  reaeonaUai 
tbflrefoae„  that  tha  leglalaturei  abould  remit  aaoh  eorpocationa 
to'  tha  ^pMaUioa  of  aueh*  laws.  The.  general  intentioa  aeeooa  to 
be,  that  aU  coiparatioiia  incorporated  under:  larara  of  thia  flUUa, 
and  sat  doing  buBineaa  hwre,^  abaU  pay  a  tax  oa  their  fsai> 
cbia^ 

If  the  worde  **  carrying  on  business/'  etc.„  in  tha  proivifloi 
apply  Uk  aaioang  caoapaniea  ouly*  thoa  a  minioig  eocnpaay  in- 
corporated  bat  not  doing,  buaineas  here  would  ba  aubject  to 
taxation,  wbile  the  other  eorporatiena  named^ — railway,  mann- 
facturing,  etc., — incorporated  bat  not  doing  buaineaa  beve^ 
would  be  exempt  It  ia  quite  aaBeaBQnablataauiqpKMathat  the 
legislature  intended  to  single  out  for  taxation  so  insignificant 
a  claaa  aa  oainiag  Gompanias'  from  all  other  ceiporatioiiia  ebar- 
lared  here  and  earning  oo  tbeir  busaneea  daewfaeve.  On  the 
ottter  hancF,  to  grre  the  quaSfyTng  words  appliestioR  to  aH  the 
corporationa  named  in  the  proviso,  they  are  very  properly  re- 
moved from  the  operatioa  of  thia  act,  for  tha  zaaBon.  that  their 
laxatioa  ia  elaewhera  i^rovided  fon 
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Under  the  construction  which  we  give  to  this  law,  it  will 
will  fall  symmetrically  into  our  system  of  corporate  taxation. 

Under  that  system,  tax  is  laid  on  the  corporation,  business^ 
or  property  when  its  corporate  operations  or  property  are  here. 
When  its  real  business  and  property  are  elsewhere,  and  out  of 
state  protection,  a  tax  on  the  franchises  and  privileges  upheld 
by  the  state  alone  is  imposed.  Such  a  system  is  as  near  an 
approach  to  that  equality  which  is  desirable  in  all  taxation  as 
any  other  scheme  that  may  be  suggested. 

We  have  considered  this  portion  of  the  act  of  1884,  not  for 
the  reason  that  it  was  deemed  at  all  essential  to  the  decision 
o.  this  case,  but  for  the  reason  that  the  court  having  heard 
discussion  on  the  subject,  silence  might  imply  that  the  mind 
of  the  court  was  unsettled  as  to  its  meaning.  In  this  proceed- 
ing, the  discussion  of  the  question  has  no  necessary  or  appro- 
priate place. 

The  legislature  gives  no  evidence,  in  the  provisions  of  the 
seventh  section  of  the  act,  of  the  fruitless  design  to  transfer 
this  purely  legal  question  from  the  law  court  to  equity.  From 
the  plain  words  of  that  section,  it  will  be  seen  that  injunction 
is  merely  a  means  employed  for  enforcing  payment  of  the  tax 
levied,  and  was  not  designed  to  institute  a  suit  in  which  the 
validity  or  regularity  of  the  tax  is  open  to  controversy.  And 
unless  the  validity  of  the  law  under  which  the  tax  is  imposed 
is  successfully  assailed  on  constitutional  grounds,  a  tax  im- 
posed under  color  of  it,  and  not  stayed  in  its  collection  by 
pending  proceedings  in  certiorari^  presents  a  case  for  the  exer- 
cise of  this  special  jurisdiction  by  the  chancellor,  and  thereby, 
in  the  language  of  the  act^  ^'  a  proper  case  appears  "  for  the 
injunction  order. 

For  decision  of  the  other  questions  touching  the  validity  of 
the  tax,  resort  must  be  had  to  the  supreme  court  through  cer- 
tiorari.  In  the  review  of  these  questionSi  the  jurisdiction  of 
the  supreme  court  is  exclusive. 

The  orders  should  be  afiSrmed. 

Tax&tiok,  Powxr  or.  — The  power  of  taxation  and  the  manner  of  exer- 
einng  it  belong  to  the  legislatnre,  mbjeot  to  rach  reatrictiona  as  are  imposed 
by  the  oonatitntion:  WOUanu  r.  Cammaek,  27  Miaa.  209;  61  Am.  Dee.  500^ 
and  note;  Amkrmm  v.  Kenu,  19  Ind.  199;  77  Am.  Deo.  68;  8iaU  v.  £ank 
qfSmyma^  2  Honat.  99;  73  Am.  Deo.  699;  note  to  Ma^or  v.  State,  H  Am. 
Deo.  691.  And  the  taxing  power  may  aelect  the  objects  of  taxation  and 
determine  the  extent  of  taxation:  HiU  t.  HbfeUm,  6  Ohio  St.  243;  67  Am. 
Dee.  289;  8taU  r.  Bank  <^8myma^  2  Honat  99;  73  Am.  Dee.  699. 
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SrATom^  OovsTRVcnoN  ov.  —  ConrtB  do  not  weigh  the  indacements 
leading  to  a  eompromifle  aot  of  legislation:  InlernaUonal  etc  i?'y  Co.  t.  State^ 
75  Tex.  857.  The  object  of  an  act  being  ezprened  in  its  title  as  passed,  the 
iifcle  of  the  act  at  any  of  the  preceding  stages  ia  immaterial:  Hart  ▼.  Me* 
Bbnug,  72  liich.  446.  Congressional  debates  cannot  cnt  mnch  figure  in  the 
oonstniction  of  a  consistently  worded  statute:  Bender  r.  Bender,  72  Mich. 
43l  Only  when  a  literal  constmetion  of  a  statute  is  calculated  to  work  a 
wrong  will  the  intention  of  the  legislature  gorem,  where  the  intention  is 
inconsistent  with  the  letter  of  the  law:  8Ume  t.  HiU,  72  Tex.  540.  New 
laws  in  a  revision  must  be  interpreted  in  connection  with  the  facts  of  public 
history,  showing  the  reasons  for  thoir  enactment,  the  wrong  intended  to  be 
remedied,  and  the  method  of  its  prsFcntion:  OarJand  t.  Board  qf  Oommi9* 
ektmerg,  S7  Ala.  223.  Statutes  m  pari  materia  are  to  be  construed  together 
as  one  system:  Graham  r.  Omnm,  87  Tenn.  458.  A  printed  bill  bearing  a 
title  and  number  identical  with  the  one  described  cannot  be  considered  to 
prove  the  contents  of  the  bill  in  question:  State  t.  KeimwetteTf  45  Ohio  St. 
254.  The  enaetittg  clause  of  a  statute,  however  clearly  expressed,  can  have 
■o  effect  beyond  the  object  suneMuJ  in  the  title:  Stati  v.  Tomukip  Omm- 
50  H.  J.  L.  496b 
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VOORHBES    V.    VOOEHEBS. 
[46  Nbw  Jersey  Equitt,  4U.] 

Marriaoi  Airo  Diyobcb.  —  Effect  of  Annulmknt  of  Dborss  of  Ditoboi 
FOR  Fraitd  in  its  procnrement  Is  to  restore  the  parties  to  their  lluitri* 
monial  reUtions  as  they  stood  before  the  decree  was  prononnoed. 

Ma&riaoe.  —  EsssNTiALS  OF  Valid  Mabriaor  are  capacity  and  consent. 

Marriage.  —  Cohabitation  and  Reputation  do  not  Constitutb  Mar- 
riage, but  are  only  evidence  tending  to  raise  a  presumption  of  marriage, 
from  circumstances.  In  any  case,  the  cohabitation  mnst  not  be  mere- 
tricious, but  matrimonial,  to  raise  the  presumption. 

Marriage  la  a  Civil  Contract,  and  No  Ceremonial  is  indispensably 
requisite  to  its  creation.  A  contract  of  marriage  made  jmt  «ei*6a  iU  prw 
smti  is  a  valid  marriage. 

Marriage.  —  Where  Actual  Marriage  n  Shown,  whether  legal  or  ille- 
gal, the  subsequent  cohabitation  and  reputation  of  the  parties  must  be 
regarded  as  having  their  origin  in  such  marriage^  and  cannot  be  treated 
as  creating  a  presumption  that  the  parties  contracted  a  subsequent  mar> 
riage  at  a  later  date. 

H.  E.  Riehards^  for  the  complainanti 

T.  D.  Hodges^  for  the  defendants. 

Vait  Fleet,  V.  C.  The  complainant  Is  the  only  child  of 
Abraham  Voorhees  and  Camilla  C,  his  wife.  His  parents 
were  married  at  Madison,  in  this  state,  on  the  5th  of  Janu- 
ary, 1860.  He  was  born  in  October,  1861.  His  father  died 
in  February,  1882.  His  mother  is  still  living.  He  brings 
this  suit  to  recover  one  sixth  of  the  residuary  estate  of  John 
F.  Voorhees,  deceased.  John  F.  Voorhees  was  the  father  of 
Abraham  Voorhees,  and  the  grandfather  of  the  complainant. 
He  died  testate,  in  November,  1867.    His  will  disposes  of  his 
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lesfdnary  estate  ss  follows:  ''An  ihe  rest  fcnd  residue  of  my 
estate  1  give  equally  to  all  my  children  who  may  te  living 
•wlien  ihe  same  is  ascertained,  the  children  of  any  who  may 
have  died  receiving  such  share  as  their  parent  would  have  re- 
ceived if  living." 

The  -conrploinant  claSms  the  right  to  istand  in  the  place  of 
Iris  fiitJher,  «and  to  tate  all  that  his  father  would  be  entitled  to 
if  Kvihg.  His  right  in  this  respect  is  disputed.  It  is  clai  med 
that  two  ot!ber  j>er8ons  Imve  the  same  right  that  he  has. 
These  persons  are  •Gardner  T.  Voorhees  and  Margaret  L. 
TooAees.  They  chiim  to  he  children  t)f  Abraham  Voorhees, 
and,  as  such,  they  insist  that  they  are  entitled  to  the  same 
share  of  John  P.  Voorheee/'s  residuary  estate  that  the  com- 
plainant is.  Ihe  only  question  to  he  decided  is,  whether  their 
claim  is  yalid  or  not.  The  dispute  in  the  case  grows  x)ut  of 
the  following  state  cf  facts:  On  the  fifteenth  day  of  February, 
1867,  Abraham  Voorhees  hrought  a  suit  for  drvorce  against  his 
wife,  Cannlla,  in  the  superior  court  tif  Connecticut.  He  rep- 
i^Bseittedtothe^coutt  in  which  he  brought  his  action  that  his 
wffe  resided  in  the  -city  of  New  Ycrrk,  fmd  netice  of  the  pend- 
ency tif  his  suit  was  sent  addressed  to  her  there.  He  knew 
-that  she  resided  at  Madisan,in  this  state,  and  that  notice  sent 
to  her  at  New  York  would  not  reach  her.  Bhe  did  not  receive 
notice  erf  his  «uit.  A  decree  of  divorce  was  pFronounced  in  his 
favor  in  March,  196T.  On  the  third  day  of  September,  1867, 
he  married  imother  woman  in  the  state  of  Massachusetts. 
"TCis  woman  tnew  that  he  had  had  a  previoup  wife.  She  was 
St  his  father's  house  in  the  summer,  1666,  and  there  learned 
that  he  had  m  wife,  and  that  he  and  his  wife  were  living  in  a 
'State  ttt  separa^tion.  C!amilla,  the  *first  wife,  learned  in  Nt>- 
Tember,  M67,  for  the  first  time,  that  her  husband  had  brought 
1L  rait  again^  her  which  bad  resulted  in  a  decree  divorcing 
'tfaem.  On  the  4th  of  December  following,  she  applied  for  the 
vacation  of  the  decvee  t)f  divorce,  on  the  ground  that  it  had 
Ibeen  obtained  by  fhnrd.  Her  husband  appeared  and  resisted 
"her  application,  hot  the  cotrrt,in  December,  1888,  after  hear- 
ing the  proofs  and  •arguments  df  the  parties,  vacated  the 
decree  and  granted  a  new  trial.  The  decree  was  annulled  be- 
cause it  had  heen  procured  foyTraud.  Camilla  then  answered, 
and  also  filed  a  cross-bill  praying  that  she  might  be  divorced 
1h>m  her  hui^and  for  his  fault.  These  cross-suits  were  sub- 
sequently tried,  and  "resulted  in  a  judgment  rejecting  the 
prayer  ^  'the  husband  for  a  divorce,  and  granting  that  of  his 
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wife.  Gardner  T.  Voorheee  and  Margaret  L.  Voorhees  are  the 
offspring  of  the  second  marriage.  Gardner  was  bom  on  the 
sixth  day  of  July,  1869,  and  Margaret  on  the  fourteenth  daj 
of  December,  1872. 

The  effect  of  the  abrogation  of  the  decree  of  divoroe  waa  to 
put  Abraham  and  Camilla  back  in  their  matrimonial  relations 
just  where  they  stood  before  that  decree  was  pronounced. 
After  that  decree  was  vacated,  they  stood  in  precisely  the  same 
matrimonial  relation  to  each  other  as  though  no  such  decree 
had  ever  been  made.  She  was  his  wife,  and  he  wae  her  hus- 
band. The  matrimonial  bond  which  united  them  was  just  as 
perfect  as  it  would  have  been  if  no  attempt  had  ever  been 
made  to  break  it.  The  marriage,  therefore,  which  Abraham 
attempted  to  contract  in  September,  1867,  was  a  nullity,  and 
his  subsequent  cohabitation  with  the  other  woman  was  just  as 
meretricious,  as  a  matter  of  law,  as  it  would  have  been  if  they 
had  consorted  together  without  going  through  the  form  of 
a  marriage.  The  two  essentials  of  a  valid  marriage  are  capa- 
city and  consent  Abraham,  when  he  attempted  to  contract 
a  second  marriage,  was  already  the  husband  of  one  wife,  and 
so  could  not,  for  want  of  capacity,  become  the  husband  of 
another  woman.  This  was  not  disputed  on  the  argument 
But  it  was  insisted  that  inasmuch  as  it  appeared  by  the  proofii 
that  Abraham  and  the  woman  whom  he  attempted  to  marry 
in  1867  lived  together  as  husband  and  wife,  and  held  them- 
selves out  to  their  friends  and  acquaintances  as  standing  in 
that  relation  to  each  other  for  several  years  after  Camilla  had 
procured  a  divorce,  it  is  the  duty  of  the  court  to  presume  that 
Abraham  and  the  other  woman  made  a  contract  of  mar-  - 
riage  subsequent  to  the  divorce.  There  can  be  no  doubt  thai 
cohabitation  and  reputation  will,  under  some  circumstances, 
justify  a  presumption  of  marriage.  They  do  not  constitute 
marriage,  but  may,  in  a  case  where  no  actual  marriage,  legal 
or  illegal,  is  shown,  and  where  nothing  appears  in  the  conduct 
of  the  parties  to  indicate  that  their  relations  were  illicit,  rather 
than  matrimonial,  justify  the  court  in  presuming  that  the  par- 
ties originally  came  together  under  mutual  promises  to  take 
each  other  for  husband  and  wife  during  their  joint  lives. 
Marriage  is  a  civil  contract,  and  no  ceremonial  is  indispen- 
sably requisite  to  its  creation.  A  contract  of  marriage  made 
per  verba  de  prsssenti  amounts  to  an  actual  marriage,  and  if 
valid:  O'Gara  v.  Eiaerdohr,  88  N.  Y.  296-298.  But  the  law 
never  indulges  in  presumptions  contrary  to  what  the  fact  if 
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shown  to  be.  In  this  casOy  the  proofs  make  it  very  clear  that 
no  marriage  of  any  kind  was  contracted  by  Abraham  with 
the  other  woman  after  he  was  divorced  from  Camilla,  on 
Camilla's  application.  This  other  woman  was  the  only  witness 
called  to  give  evidence  of  the  cohabitation  and  reputation  on 
which  the  court  is  asked  to  base  the  presumption  of  marriage. 
She  testified  that,  from  the  time  of  the  marriage,  in  1867,  up 
until  the  summer  of  1874,  Abraham  and  she  lived  together  as 
husband  and  wife,  and  that  he,  during  the  whole  of  this  period, 
introduced  and  held  her  out,  on  all  occasions,  to  his  friends 
and  acquaintances  as  his  wife,  and  that  she,  in  like  manner, 
always  recognized  and  held  him  out  as  her  husband,  but  that 
in  the  summer  of  1874,  in  consequence  of  his  unkind  treat- 
ment and  failure  to  support,  she  separated  herself  from  him, 
and  never  afterwards  lived  with  him.  She  also  testified  that 
no  second  marriage  ceremony  was  performed.  She  did  not 
pretend  that  a  second  marriage,  of  any  kind,  bad  been  con- 
tracted by  her  with  Abraham.  Indeed,  she  swore  to  a  fact 
which  renders  it  perfectly  certain  that  no  second  marriage  was 
contracted,  and  that  is,  that  up  to  1885,  more  than  two  years 
after  Abraham's  death,  she  did  not  know,  and  had  never  heard, 
that  the  decree  of  divorce  procured  by  him  bad  been  vacated 
on  Camilla*s  application.  Without  such  knowledge,  there  was 
neither  motive  nor  reason  why  she  should  desire  or  consent  to 
a  second  marriage.  Her  evidence,  in  my  judgment,  estab- 
lishes, beyond  all  doubt^  the  fact  that  no  second  marriage  was 
contracted. 

This  being  so,  it  is  not  possible  to  look  upon  the  cohabita- 
tion of  the  parties,  and  the  reputation  which  they  acquired 
as  holding  the  relation  of  husband  and  wife  to  each  other,  as 
presumptive  evidence  of  a  marriage  contracted  by  them  after 
Abraham  acquired  capacity  to  contract  a  second  marriage,  but 
they  must  be  regarded,  as  they  are  in  fact,  simply  as  conse* 
quences  naturally  resulting  from  the  illegal  connection  formed 
in  September,  1867. 

This  case,  in  its  essential  features,  is  substantially  like  that 
of  Cariwright  v.  MeOaum,  121  IlL  888,  2  Am.  St.  Rep.  105. 
That  case  may  very  properly  be  regarded  as  the  prototype  of 
this.  There  a  man  by  the  name  of  Lewis  married  a  woman 
by  the  name  of  James,  in  Kentucky,  in  1841,  and  afterwards 
lived  with  her  for  about  a  year,  and  then  abandoned  her  and 
went  to  Dlinois.  In  1843  Lewis  married  another  woman,  in 
lUiaois,  and  lived  with  her,  as  his  wife,  from  the  time  of  their 
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tnariiftge  msffl  Ms  iSevith,  in  1^8.  He  IibA  several  «l»ldTevi 
by  lier,  vnlj  one  «f  frtwm,  however,  'Pwrvhred  her.  Hw  Ken- 
tncky  wife  t>bt«k)ed  « -divorce  in  1846.  TSiere  wbb  no  wmie  «f 
hiB  Tnarriuge  witti  her  firing  -when  he  tSied.  Mb  'dwd  io- 
teetflte,  Bcnted  off  land  tn  ICFiaeiB.  The  iamd  *waB  doimed  (hy 
both  his  child  und  hn  lirotlierB  -and  BiBlm.  It  was  -wviwrded 
%o  his  brot!)erB  and  tjie^bers,  on  the  'grovmd  that  the  <ehM  was 
tnegitimate.  It  wae  attenrp^ted,  in  that  capse,  ae  it  whb  in  ^hw, 
to  induce  the  icourt  to  {presume,  frem  t/he  ^oehahMalsoB  «ad 
reputation  of  the  parent  ef  the  cMId^'Aiatfbey  Imd  comtraoted 
a  valid  Tnarriage,  althongh  it  appeared  l/here,  m  it  does  here, 
that  mich  cohabitation  tind  reputation  had  ite  origin  in  an 
illegal  Ttmrriage.  The  conrt,  on  this  poifit,  say:  "  It 'must  be 
borne  in  mind  that  cohabitotion  and  .repute  do  not  eonetatote 
a  marriage,  bvt  are  only  evidence  tending  to  raise  a  preeump- 
tion  of  marriage,  of  more  or  less  strength,  aoeorJing  to  the  cii^ 
cnrastanees  of  the  case,  and  that  the  cohabitation  must  notbe 
meretrieiouB,  but  matrim^onial,  in  order  to  give  riee  to  t^ie 
preBu<aiption.  Where  a  tnarriage  in  *fttcfi  is  shoim  by  diveot 
evidence,  an  in  thiB  'caee,  t^here  is  no  neeee^ty  'kit  presviniiig 
its  ^existence.  Presmnx)tion  mxret  yield  to  the  superior  foix»e 
of  direct  and  poeilSve  proof.**'  Then,  after  stating  Hiat  the 
parties  had  attem^d  to  unito  themselveB  in  BMirriage  by 
going  Iftnrough  n  ceremony,  the  isovit4i4ds:  '^V^heir  •ookvbita- 
tion1Jheteafl»r,aiidTeptstartion'aBte  being  married,  might -very 
naturally  aird  propcs'ly  <be  referred  to  the  feet  of 'this  s^papes^ 
marriage,  there  being  nothing  to  indicate  to  their  acquaiirt- 
Bmees  tend  tieighhors  that  it  was  "void.  If  'oo  actual  mamage 
ceremony  had  been  'shown,  then  the  eelMibita/ttOB  and  pepato 
proved  might 'be  referred  to'some  supposed  i4ifcrmal,:oomttOD- 
law  marriage."  SubBtantiidi'y'similar'views'weFe'esprsssed  by 
the  comt  of  appeals  df  "New  York  mi  (yOara  v.Bifeenlohr,  W 
N.  Y.  M6,  298;  and  as  I  underetand  the  charge  of  Chief 
J-uertice  Swing  to  the  juiy  in  Piseereom  v.  Hgwey,  11  N.  J.  L.  12, 
he  was  of  the  opinion  that  where  an  actual  nmrriage  is  shown, 
even  if  it  was  illegal,  the  stfbseqnent  oo>h«bitation  and  reputa- 
tion of  the  parties  imist  be  9«garded  ^as  having  their  origiti  in 
such  marriage,  and  'will  'not  justrfy  la  preterm  ption  that  thB 
partiefl  contracted  a  strbBeqnent  marriage  at «  later  date. 

My  conclumn  is,  that  the  defendants  bfc  not  ^ewlitM  to 
any  part  of  tiie  fond  in  controversy,  but  that  the  oomphiinmnt 
IB' entitled  to  the  whole. 
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MAMmMfBy  Wnan  OomrmvrwB. — ^Marriage  is  a  dvil  oMftiact  -wlMdhj.oiioa 
fiHanrty«gidnnil  ante,  icannoft  b«  toast  «8idB  «t  €bs  flaannrs  <of  flie  >]^astiase 
ArMsAiB  V.  Mmrap,  X  £laB4,  47SI;  18  Am.  Dec  B44.  Th«  contract  is  p^F- 
HHud,  aad  has  for  its  basis  the  mutual  ceasent  oT  the  parties:  McKinney  y. 
CTarie^  2Bwan,  321;  66  Am.  Dec.  69.  fiolemnization  is  not  necessary  to  its 
ndidltj,  unless  made  lo  fnynmAy  'hy  statute:  ffentom  ▼.  Reed,  4  Jdhas.  JB; 
4  Am.  Dae.  tti.  Tfaas  <uitrs«i  is  snIikMviinsry  cottkncte,  faaTsvrer;  ior  the 
state  is  specially  JBtormrtad  in  pneserving  it  urAxnktmt  and  the  oontcacting 
parties  cannot  annul  it»  nor  nan  the  coart;  except  for  one  or  more  causes 
•xpresslir  permitted  nnfler  the  statutes:  Wheeter  v.  Wheeler^  18  Or.  261;  see 
iOso  ihimneM  Maiaie,  181  Pa. 'St.  199;  17  Am.  Bt.  Rep.  796,  und  note.  Want 
df 'voosent  lUTalidatea  «  eontraet  of  mairiaf^e:  Somel  w,  E<md,  78  Mich.  1S8; 
16  Am.  St  Rep.  669,  and  aote.  A  marrisge  jpsr  0er6a  de  primenU  is  valid, 
and  an  aetoal  manrisge  may  be  presumed  from  the  iaot  of  cohabitation, 
aoopled  with  Deputation  and  declarations  of  the  parties:  Fetdon  ▼.  Rced^  4 
Johns.  62;  4  Am.  Dee.  244.  In  People  v.  Perriman,  72  Mich.  164,  a  witness 
testified  tolmying  seen  a  man  and  woman  joined  in  msxriage,  the  ceremony 
haYxng  Tmob  performed  by  m  penen  meting  as  a  elegftymaa  lOr  a  msgitftrate; 
the  eonrt  decided  that  his  testimony  dioved  a  valid  maixiage,  in  the  absence 
el  a  statute  to  the  contrary. 

DrvoBOB. — Bfvkot  ov  Sjrtino  Asidk  or  Anbullino  a  Decbki  of  Di- 
▼ORCB:  See  ncfte  to  Xhwne  v.  'Oretne^  61  Am.  Deo.  467.  The  4listriet  comt 
May  raeate  a  decreed  divoree  upon 'a  nummary  •apfflieatkiii  Cor  fmndin  its 
fnenBBment:  OlwrtnTif  t.  mfm/kmO^M  Minn.  SflT. 

Mabrzaoi^  FBXsmPTiov  as  so« — When  a  marrtsge  has  been  regularly 
eolemnind,  it  will  be  presumed  valid  till  the  contrary  is  shown:  Thomae  v, 
Themuu^  124  Pa.  St  >646.  Where  a  man  is  proved  to  have  married  a  secdiid 
time^  such  marriage  is  presumed  to  be  legal,  smd  sudh  ^presumption  is  not 
•iFeicouiB  by  pKoof  ^ef  -a  prior  marria^,  scad  the  fisct  that  iiis  first  wile  is 
linng  and  has  neit  obtained  a  divsroe:  Cb«2  Rtm  Co,  t.  Janes,  127  lU.  870. 
When  the  eohabitation  of  man  and  woman  is  illicit  in  its  commencement  it 
is  presumed  to  oontinne  so^  until  a  changed  relationship  is  proved:  Boee  t. 
Boee,  67  Mich.  619. 


ROTHHOX^   U  SOBTWARTZ. 
[46  Vaw  JaasBT  Eqihtt,  477.] 

Sncmo  TsBfOKMAiiCB  07  CoKTBAcr  voR  Sale  or  Crattkls  by  IS&e  Teador 
will  be  decreed  in  -equity,  where  the  payment  agreed  upon  by  the  partiaa 
^saa^  be  nmde  >by  apaoifie  »eennri>ie%  And  ^e  remedy  at  lasr  is  inade- 
quate. 

SFSCino  PzRVORMAKQB  —  Pbactiou — Watver  Of  Dbvrhsb.  —  Where,  in  a 
suit  for  specific  perTormance,  the  defendant  intends  to  ask  the  court  not 
to  exercise  jurisdiction,  because  the  remedy  'at  law  4s  adequate,  the 
ob|eotioa  shoold  beitakeabyianawei^  jmd  ■ninsssDJbstaa,  vill  ondUnarily 
he  deeassd  te  hftTOtbeaa  w^ivad. 

A.  Stephanyg  for  the  complainant 

Saakj  and  J.  J.  CrandaU^  for  the  deffendant. 
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Pitney,  V.  C.  The  bill  is  for  the  specific  performance  of  a 
contract  for  the  sale  of  chattels.  It  is  by  the  vendor  against 
the  vendee.  The  sabject-matter  is  a  stock  of  dry-goods  and 
store-fixtures  in  a  store  at  Egg  Harbor  City,  Atlantic  County, 
together  with  the  good-will  of  the  business  and  the  unexpired 
lease  of  the  premises..  The  sale  was  so  far  consummated  that 
the  price  was  fixed  and  a  portion  of  the  purchase-money  paid, 
and  the  defendant,  the  purchaser,  put  in  possession.  In  ar- 
ranging for  the  balance  of  the  purchase-money,  a  dispute 
arose  between  the  parties  as  to  the  precise  nature  of  the 
security  which  the  contract  provided  for. 

Tb^  contract  was  made  on  the  28th  of  October,  1889;  pos- 
session was  delivered  the  next  day.  The  bill  was  filed 
November  15th,  and  the  answer,  November  25th.  Upon  filing 
the  bill  an  order  was  made  restraining  the  defendant  from 
removing,  encumbering,  or  selling  any  of  the  goods,  except  by 
way  of  retail,  and  that  he  show  cause  why  a  receiver  should 
not  be  appointed.  On  the  day  fixed  for  hearing  that  order, 
the  parties  agreed  to  bring  the  cause  at  once  to  final  hearing, 
the  complainant  waiving'  his  motion  for  a  receiver,  and  the 
defendant  submitting  to  the  continuance  of  the  restraining 
order. 

The  price  agreed  upon  for  the  stock  of  goods  and  fix- 
tures was  14,750,  of  which  $2,000  was  to  be  paid  in  cash 
or  its  equivalent,  and  the  balance  in  payments  of  about 
$400  each,  at  periods  of  from  three  to  five  months,  until 
all  was  paid.  The  parties  are  agreed  as  to  the  details 
of  these  deferred  payments.  The  dispute  is  as  to  the 
security  which  was  to  be  given  for  their  payment  Com- 
plainant asserts  that  for  these  deferred  payments  he  was  to 
have  a  chattel  mortgage  upon  the  goods  sold,  and  also  a  bond, 
with  a  warrant  of  attorney,  to  confess  judgment,  payable  one 
day  after  date,  which  securities  he  was  to  hold,  without  re- 
cording the  one  or  entering  up  judgment  on  the  other,  unless 
it  became  necessary  for  him  so  to  do  in  order  to  protect  him- 
self. And  the  prayer  of  the  bill  is,  that  the  defendant  be 
decreed  to  specifically  perform  his  contract  by  executing  and 
delivering  these  securities. 

The  defendant  denies  that  ha  agreed  to  give  a  bond  and 
warrant  of  attorney  to  confess  judgment,  and  alleges  that  th« 
chattel  mortgage  was  not  to  be  recorded  until  thirty  days 
after  default  should  be  made  in  the  payment  of  one  of  the 
installments.    By  his  answer,  he  states  that  prior  to  the  fih'ng 
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of  the  bill  be  was  ready  and  willing  to  complete  the  contract 
in  accordance  with  his  understanding  of  it,  and  in  fact  for- 
mally tendered  such  performance  before  bill  filed,  which  com- 
plainant declined  to  accept 

As  a  further  defense,  he  sets  up  that  after  such  tender,  and 
after  bill  filed,  he  discovered  that  the  stock  of  goods  was  not 
worth  14,750,  or  more  than  13,600,  and  he  insists  that  it  will 
be  inequitable  and  unjust  to  compel  him  to  perform  so  hard  a 
bargain,  and  offers  to  rescind  on  such  equitable  terms  as  the 
court  may  impose,  or  to  perform  by  giving  a  chattel  mortgage 
for  the  unpaid  balance  found  due  upon  a  reappraisement  of 
the  goods  under  direction  of  the  court. 

At  the  hearing,  the  defendant's  counsel  took  the  further 
ground,  not  set  up  in  the  answer,  that  the  bill  could  not  be 
maintained,  for  two  reasons:  1*  Because  the  complainant  had 
adequate  relief  at  law;  and  2.  Because  the  terms  of  the  con- 
tract were  not  shown  to  have  been*agreed  upon  by  either  party; 
that  the  mind  of  the  parties  had  not  met,  and  hence  the  court 
could  not  enforce  it 

The  consideration  of  the  questions  so  raised  compels  a 
careful  examination  and  consideration  of  the  facts  as  shown 
in  the  testimony. 

Complainant  had  lived  and  kept  a  dry-goods  store  at  Egg 
Harbor  City  for  about  fifteen  years,  and  latterly  had  also 
been  president  of  a  national  bank  located  there.  For  several 
months  prior  to  the  transactions  in  question,  he  had  also  been 
engaged  in  business  in  Philadelphia,  where  he  spent  most  of 
his  time  during  business  hours,  leaving  the  store  at  Egg  Har- 
bor City  in  the  care  of  his  wifcy  their  residence  being  over 
the  store.  Defendant  had  been  engaged  in  the  same  or  simi- 
lar business  in  Cincinnati,  and  was  possessed  of  one  thousand 
dollars  in  cash,  and  a  bond  and  mortgage  for  one  thousand 
dollars  on  property  in  Atlantic  City,  and  the  remains  of  bis 
Cincinnati  stock  of  goods.  He  had  a  brother-in-law,  one 
Powdermaker,  who  kept  a  dry-goods  store  in  Egg  Harbor  City 
of  the  same  character  as  complainant's.  Defendant  was 
seeking  an  opportunity  to  re-engage  in  business,  and  with 
that  view  called  on  complainant  at  his  house  and  store  in 
Bgg  Harbor  City  on  Sunday,  October  20th,  and  perhaps  once 
or  twice  before,  and  asked  if  his  store  and  business  was  for 
sale,  and  at  what  price.  Complainant  replied  that  it  was,  and 
that  his  price  was  five  thousand  dollars.  Defendant  made 
little  or  no  examination  of  the  stock  at  that  time,  other  than 
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Buch  ai  I3mild  %•  fBsde  bf  loeking  fifaotK;  Itm  as  hi9  stood  in 
the  «knre,  «ind  perrhaps  faandHng  «  4ew  •of  tlm  goods;  bnt  upon 
that«os«minatSen,  tmd  oemphnTHmt%  frta^toment  of  its  amonnt 
and  value,  he  ofifered  four  thouscmd  ftvo  hundred  dollars,  €f 
they  eouM  agvee  upon  the  terioB  and  mode  of  pajment,  and 
disclosed  to  oomplainant  feis  peoumary  Bitua*ti€m  and  abiKly, 
and  his  *willmgnesB  to  pay  Wo  tboosand  dollars,  a-nd  his  de- 
sire for  time  in  which  to  pay  the  balance.  OomplainaTTt  was 
willing  to  giye  libeml  terara  bb  to  time,  but  required  security, 
and  inquired  «b  ta  de&ndanf  s  ability  to  give  an  indorser. 
Upon  defendant's  statement  that  he  was  unable  to  igive  vox 
indorser,  the  negotiatione  were  liropped.  Defendant  was  a 
stranger  to  the  complainaiit.  On  the  next  Thursday,  Octo- 
ber 24th,  the  defendant  called  at  complainant's  place  ctf  'busi- 
ness in  Philadelphia,  and  Tiegotiations  were  renewed  xrpon 
the  basis  of  $4,750,  and  npon  l^e  BUggestion  of  eomplakianty 
that  perhaps  he  might  be  sufficiently  secured  -by  cbattel  mort- 
gage, w  in  fiome  other  mode  whicb  might  be  tlevised  and  ap- 
proved by  his  counsel,  Mr,  Stephany,  of  Egg  Harbor  City. 
On  that  or  the  next  evernng  burth  parties  went  to  Egg  Harbor 
CSty,  and  on  Friday  evening  trailed  on  Mr.  Stephany  -at  inn 
house  there,  his  principal  office  being  at  Atlantic  City.  Up 
to  this  point  there  is  no  material  differen3e  in  fhetrtatements 
^  the  parties;  but  as  to  Vhat  occurred  at  ttmt  intenriewwt 
Mr.  Stepbany^,  amd  those  wKch  feHowed,  they  do  not  agree. 
The  complainant  and  Mr.  Stephany  agree  in  their  statements, 
which  are,  in  vubetance,  that  complainant  asked  Mr.  Btcfh- 
any,  ia  defendants  presence,  wither  he  oould  be  made 
•safe  by  a  chattel  mortgage  on  the  stock  to  'Becure  ^deferred 
payments  spread  trver  m  period  of  two  years,  and  tiiat  Mr. 
Bteplhftny  replied  ^ntci  fae  could  not,  becauBe  the  diattel  moit- 
gage  would  net  colter  aAer-acqnired  stock-;  and  berng  asked 
by  complainant  to  soggeet  some  tnetfhod  l^y  which  ^e  eoofld 
he  made  reasonably  safe,  Mr.  Stepfhany  suggested  that,  in 
addition  to  a  chattel  mortgage,  the  defendant  i^iould  ^ve  a 
bond  and  warrant  to  confess  judgment,  payable  t3me  day  after 
•date.  The  conversation  was -carried  on  in  German,  which  is 
the  native  language  cff  all  three;  and  Mr.  Stephany  swearB 
that  lie  fully  explained  to  the  flcTendant  the  nature  and  effect 
of  the  bond  and  warrant,  and  that  he  is  satisfied  that  the  de- 
fendant underetood  it.  The  defendant  objected  to  a  judg- 
ment bond,  on  the  ground  that  it  would  affect  his  credit;  and 
it  was  then  or  Bubseqnently  suggested  that  the  same  objeo* 
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tion  might  be  made  to  a  chattel  mortgage^  but  thai  it  wsa 
not  neceserarj  to  make  use  of  either  at  oaoe,  and  perhaps  not 
at  all,  if  defendant  was  proBperoue,  and.  that  com^ainani 
might  hold  ther  securities'  in*  hia  desk,  to  be-  used  as  occasion 
might  require^  and  if  it  became  necessary,,  in  order  td  pvotect 
himself.  Such  a  mode  of  aeetiring  payment  would^  of  cousae^ 
result  in  de&ndant's  putting  himself  in  eomplaiaant's  pewer^. 
and  it  waa  suggested  that  the  de&ndant  might  make- inquiry,, 
and  ascertain  whether  complainant  waa  the*  sort  of  a  man 
that  it  wonld  be  reaaooably  safe  for  the  defendant.  U^  so  put 
himaelf  in  the  power' ol  The  complaiaant  declined  to  sell 
except  upon  the  terms  soggested  by  Mr.  Stephany,  and  the 
defendant  declined  to  purchase  on  ^ose  terms^.  and  the  par- 
ties separated. 

De&ndant,  as  tothie  Friday-evening  infterview,.  denies  that 
any  msntion  was  made  oC  a  bond  and  warrant  of  attorney  to 
eoafibaajudgiiMnt^  or  in  fi&ct  that  it- was  ever  mentioned  until 
after  he  had  taken  peesesaiQav  GonaplainaQVa  statement  o£ 
thfi  events  whtchi  f(^loiwed  is,  thdttt  on.  Su»day,t  the  28th,  do- 
femdani  called  opoa  hian,  at  his  house  and  store,,  and  renewed 
BegotiatiDii%.  and  finally  stated  that  he  had  inquired  about 
complainant,  and  waa  satisfied  that  he  was  an  honest  maA^ 
and  one:  whom  he*  coidd  trust;:  that  he  had  concluded  to  com* 
ply  with  h»  tsrmsy  and  made  aa  appointment  to- meet  him  at 
Sisjphaoy'a  office  early  on*  Monday  morning,  to  complete  the 
tEanaftttiNn^  The  parties  met  accordingly  ai  Mr»  Stephany'a 
office^  and  both,  cooapibainant  and  Mr.  Siephany  swear  that 
defiendant  said  ha  had  inquired  asi  to  complaanaxil,  and  waa 
SBtia&ed  that  he  waa  an  honest  man,  and  could  be  trusted, 
and  that  he  had  eonduded  to^  execute  the  securities  required 
ky  eoittplainani  andier  Stephany's  admse,  and  they  say  the 
bend  and  warrant;  waa  expressly  mentioned  as  one  of  them; 
Bera^  agaiiiy  defendant  denies  that  any  mention  waa  made  of 
ttiat  secnritjr-  Some  dsscoaaioa  then  arose  aa  to  whether  the 
flfsak  of  9Soda  was  aetually  worth  $4,750,  and  Mr.  Stephany 
snggesfied  an  lAventery.  Gomplainaat  assented;,  and  it  was 
agneed  that  ii  ediould  be  taken,  and  the  oompktion  of  the 
transttctLui  postponed  until  such  inventory  waa  taken.  With 
this  underatanding,  the  defimdant  was  paid  one  hundred  dol** 
lacs  to  bind  the  baripain,  which  waa  left  in  Mr.  Stephany's 
hands.  The  parties  spent  that  day  and  evening  in  taking 
the  inventory^  without  complcrtisig  it;  and  the  next  morn- 
ing, TuBBsday,  October  29th,  defendant  expressed  himself  as 
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•atisfied,  and  proposed  to  close  up  the  affair  on  the  basis  of 
14,760,  and  for  that  purpose  both  again  called  on  Mr.  Steph- 
any.  The  $2,000  payment  was  made  up  of  cash,  $985,  and 
a  bond  and  mortgage  held  upon  real  estate  in  Atlantic  City 
for  11,015,  which  complainant  agreed  to  accept  as  cash.  It 
was  left  with  Mr.  Stephany,  with  directions  to  prepare  an 
assignment  to  be  executed  by  the  defendant  Mr.  Stephany 
also  took  a  memorandum  of  the  amount  and  dates  of  the 
deferred  payments,  and  undertook  to  have  the  chattel  mort- 
gage, bond  and  warrant,  and  assignment  of  the  real  .estate 
mortgage  ready  for  execution  at  five  o'clock  that  evening,  on 
his  return  from  Atlantic  City;  and  defendant  agreed  to  call 
then  at  that  hour,  and  execute  them.  Complainant  at  once 
put  the  defendant  in  possession,  and  himself  went  to  his  busi- 
ness in  Philadelphia,  and  did  not  return  to  Egg  Harbor  City 
till  the  next  Saturday  evening.  Mr.  Stephany  prepared  the 
three  papers,  and  had  them  ready  for  execution  at  the  hour 
and  place  appointed;  but  defendant  did  not  call  for  them 
then,  and  so  far  as  Mr.  Stephany  knows,  not  until  near  the 
end  of  the  week.  Defendant  says  he  called  each  evening 
without  finding  Mr.  Stephany.  When  they  did  meet,  defend- 
ant stated  that  he  desired  to  show  the  bond  and  warrant  and 
chattel  mortgage  to  his  wife  before  executing  them.  Mr. 
Stephany  handed  all  three  papers  to  him,  but  he  said  he  did 
not  care  for  the  assignment,  but  only  for  the  chattel  mortgage 
and  bond  and  warrant,  and  took  two  of  the  papers,  leaving 
the  third  on  the  desk.  The  next  morning,  Mr.  Stephany  dis- 
covered that  defendant  had  left  the  chattel  mortgage,  and 
taken  in  its  place  the  assignment,  with  the  bond  and  warrant, 
and  on  complainant's  calling  on  him  on  Saturday  evening, 
November  2d,  on  his  return  from  Philadelphia,  handed  it 
to  complainant,  who  at  once  forwarded  it  to  defendant 
Shortly  afterwards,  defendant  notified  complainant  that  he 
declined  to  sign  the  bond  and  warrant,  and  would  only  exe- 
cute a  chattel  mortgage  on  condition  that  complainant  would 
give  a  written  stipulation  not  to  put  it  on  record  until  thirty 
days  after  default  in  the  payment  of  one  of  the  deferred  pay- 
ments. In  the  mean  time  the  complainant  had  procured  the 
owner  of  the  house  and  store  to  accept  the  defendant  as  his 
tenant;  and  by  arrangement  between  them,  he  (complainant) 
was  to  continue  to  occupy  the  dwelling  part  of  the  building 
for  a  few  months,  and  until  defendant  should  desire  it  for  his 
own  use.    Policies  of  insurance  were  also  transferred  to  the 
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defendanti  and  the  defendant  continued  in  the  occupation  of 
the  store  and  possession  of  the  goods,  and  to  sell  goods  out 
of  the  stock,  over  the  counter,  firom  day  to  day.  Negotiations 
between  the  parties  for  a  settlement  of  the  dispute  between 
them  oontinued  until  about  the  time  of  the  filing  of  the  bill; 
complainant  insisting  upon  the  defendant  executing  the  re- 
quired securities,  and  the  defendant  declining  so  to  do. 

As  bearing  upon  the  question  of  fact  whether  or  not 
defendant  understood,  at  the  interview  of  Friday  evening, 
October  25th,  and  Monday  and  Tuesday  mornings,  October 
28th  and  29th,  that  a  part  of  the  complainant's  terms  was 
that  he  should  execute  a  bond  and  warrant  of  attorney  to  con- 
fess judgment,  we  have  the  statement  sworn  to  by  Mr.  Ballbach, 
to  the  eflTect  that  Mr.  Schwartz  stated  to  him  that  if  Mr. 
Stephany  had  prepared  the  papers  in  time  so  that  he  could 
have  executed  them  at  once,  he  would  have  done  so,  and 
there  would  have  been  no  trouble,  intimating  that  he  was 
prevented  from  doing  so  by  the  advice  of  his  wife,  and  those 
whom  he  had  consulted,  and  not  pretending  to  Mr.  Ballbach 
that  he  did  not  understand  the  agreement  to  be  that  he  was 
to  execute  such  papers. 

Upon  a  consideration  of  all  the  evidence,  and  the  manner  of 
the  witnesses  in  giving  their  testimony,  I  am  entirely  satisfied 
that  the  contract  was  made  as  alleged  and  sworn  to  by  the 
complainant  and  Mr.  Stephany,  and  that  the  defendant  agreed 
to  execute  a  bond  and  warrant  of  attorney,  and  to  deliver  it 
with  the  chattel  mortgage,  without  any  written  stipulation  as 
to  their  use,  trusting  to  the  complainant's  honor  not  to  make 
use  of  it  unless  it  became,  in  his  judgment,  necessary  to  do  so 
in  order  to  protect  himself. 

But  if  I  were  in  doubt  ui)on  this  question,  there  is  another 
consideration  which,  it  seems  to  me,  ought  to  have  weight  in 
this  connection.  As  soon  as  the  defendant  procured  from  Mr. 
Stephany  the  bond  and  warrant  of  attorney,  he  became  aware 
that  complainant  expected  that  he  would  execute  that  as  one 
of  the  securities  for  the  deferred  payments.  He  immediately 
took  legal  advice  upon  the  subject.  Mr.  Baake  states  that  he 
was  consulted  by  defendant  on  or  about  the  1st  of  Novem- 
ber, which  was  Friday.  Defendant  had  interviews  with 
complainant  on  Sunday,  November  3d,  which  made  complain- 
ani*b  position  entirely  clear.  It  seems  to  me  that  the  duty  of 
the  defendant  was  then  very  plain.  If  there  was  a  misunder- 
standing as  to  the  terms  of  the  contract,  the  extent  of  that 
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misandarstajodii^^  waa  thea.  appiu»n&  ta  hina  and  hi*  cmuwaL, 
and  if  ha  waa  uawiUing  ta  oany  ooi  Umt  aolfttta  (MoapkiBaalf b 
taraiB,  ha.  ohould  hava  prooaytlji  tendered  a  BMLelsveiijr  e£  tba 
jiosaassioa^  wkk  an  aEecocuU  ef  tbe  goada  sold  ia.  the  mean 
tuzue,.  and  oflered  to*  reaeuvd  the^  coiubraeti  oad  ffeAtofe>  the  oan»- 
plaimani.  Laatead  of  that  he  dbmaoded  the  fiaal  exeealieiii  af 
the  contract  upoa  hia  awn  uadeiataading  ef  ifi^  aad  retained 
the  posaeseion  and  cootiniaed  to-eeUi  gooddyand  never,  until 
after  bill  filed,  ofibred  to-  lestore  the  poeeeeeioB.  Of  coiirsey 
every  day  that  he  reliaLKked  pasBefieion  and  sold  goods  reo- 
dered  it  more  difficalt  ta  restore  the  complainant  to  hia  former 
position^  and.  it  aeema  to  me  that  the  detendaat  ia  well-adgh 
estopped  in  equitjr  fcom.  setting  up  that  he  did.  net  understand 
the  contract  toe  be  asi  Gomplednant  Hnderstoad  it.  In  other 
morde,  he  has,  ao  to  ^eak,  waived  the  defenaa  that  theire  waa 
no  meeting  of  iftinds,  or,,  at  letast,  that  the  teriaa  of  the  eoa>- 
tcact  are  not  pro^resir  with  aaffieiani  certain tj,,  and  haa  choeea 
to  stand  or  fall  by  the  weight  ef  tb&evideajGe.aa  to  what  the 
contract  waR.  Besidea,  if  defendant  should  sueceed.  in  satisfy* 
ing  the  court  that  he<  did  not.  conacioueLy  agree  to  give  the 
judgment  bond,  and  should  not  therefore  be  decreed  to>  give 
it,  he  ia  still  in  the  situation  of  not  pconag  that  the  eooaplain- 
aol  agreed  to  part  with,  hia  geoda  on  credit  with  any  lesa 
aecuriity,  and  the  plaia  result  1%  tlvat  ha  haa  puschaacd  and 
taken.  posseeaLoii  of  the  goods  at  a  stipulated  price,  without 
$say  agreement  whate^r  aa  to-  oredity  and  sa  the  purchaser* 
KBOQoy  isy  by  impUcatioo,  payable  in  eaak,<with  tiia  xeault  that 
since  the  eomrplainaot  parted  with  the  possesaioa  i^n  a  mi» 
understanding  as  to  the  terms  of  tba  credst,.  ha  haa  now  a 
clear  right  to  come  into  this  court  and  aak  that  hia  veodor's 
lien  ba  restored  and  the  goods  sold  ta  pay  the  balance  due 
upon  tba  purchasaHaaoney.  So  that  in  aofy  view  that  may  be 
token^  thei  defenaa  of  want  of  agreaoMnt  aa  to  tibor  torma  bI  the 
oredit  caoaot^  under  theaa  eireumatancea^  avail  tbedefaodant 

With  regard  to  the  defenaa  of  fraud  and  eoiMealimeAt  in  the 
sale  leading  to  a  groaa  overestimate  of  the  goods,  aad  render* 
ing  the  bargain  a  hard  one,  the  facts  araaa  faUows:  — 

Either  on  Sunday,  October  27th,  ai  the  intendew  at 
eomplainant'a  houae^  or  early  on  Monday  marninc.  at  Mn. 
Stephany 'a,,  when  the  terms  of  the  bargain  weva  finally  ag|»ed 
upon,  defendant  expreaaed  a  desire  ta  ba  better  aaaaeed  c«f  tlio 
value  of  the  stock,  and  it  was  proposed  that  aa  inventory 
should  ba  taken;  ta  this  complaiaant  assented|  and  it  was 
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agreed  that  it  ghould  be  taken  on  the  bariB  of  cost  price,  less 
twenty-five  per  cent  off,  and  that,  whether  the  inventory  so 
taken  amounted  to  more  or  less  than  $4,750,  the  defendant 
should  pay  for  just  the  amount  so  found.  It  will  be  observed 
that  the  arrangement  did  not  provide  for  the  actual  appraise- 
ment  on  a  basis  of  real  value,  but  for  an  ascertainment  of 
the  amount  which  the  goods  would  come  to  upon  the  basis  of 
their  cost,  less  twenty-five  per  cent  Upon  that  basis,  the 
work  commenced  early  on  Monday  morning.  Complainant 
disclosed  to  defendant  his  cost-mark  cipher,  and  called  in  a 
Mr.  Ballbach,  a  merchant  of  Egg  Harbor  City,  to  assist  in 
making  the  inventory.  The  complainant  took  down  each 
article,-^ the  bulk  of  the  goods  was  clothing,  —  examined 
and  read  the  oost-mark  in  defendant's  presence,  and  Mr. 
Ballbach  wrote  it  in  the  inventory.  Defendant  had  ample 
opportunities  to  see  each  article,  and  the  cost-mark  upon  it 
The  work  was  continued,  with  intermission  for  meals  only, 
until  nearly  or  quite  eleven  o'clock  at  night  Mr.  Ballbach 
was  relieved  in  the  evening  by  Mr.  Dietz,  the  cashier  of  the 
bank,  wbo  did  the  work  that  Ballbach  had  been  doing  in  the 
daytime.  Late  in  the  evening,  the  work  of  the  day  and  even- 
ing was  footed  up,  and  found  to  amount  to  over  three  thousand 
nine  hundred  dollars,  and  a  large  quantity  of  goods  still  re- 
mained to  be  inyentoried.  The  next  morning  the  complainant 
was  ready  to  proceed  and  finish  the  job;  but  defendant  ex- 
pressed himself  as  satisfied  that  if  the  inventory  was  com- 
pleted it  would  amount  to  much  more  than  $4,750,  and  that 
he  was  quite  satisfied  to  complete  the  purchase  at  that  price 
if  complainant  was.  To  this  complainant  assented,  and 
without  completing  the  inventory  the  two  proceeded  at  once, 
early  on  Tuesday  morning,  to  Mr.  Stephany's  office,  as  before 
stated.  During  the  taking  of  the  inventory,  many  articles 
were  found  to  be  shelf- worn,  faded,  stained,  and  otherwise 
damaged  to  a  greater  or  less  extent;  and  objections  were  from 
time  to  time  made  by  the  defendant  to  such  articles.  Both 
<»mplainant  and  his  witnesses  Ballbach  and  Dietz  swear,  and 
defendant  does  not  deny,  that  as  often  as  defendant  made 
0uch  objections,  complainant  laid  the  article  aside,  and  it 
Was  not  put  on  the  inventory,  and  was  not  counted  in  dol- 
lars and  cents.  At  the  end  of  the  day's  work,  a  large  pile 
of  rejected  goods  had  accumulated,  and  were  allowed  by  com- 
plainant,  and  thrown  in,  so  to  speak,  to  the  defendant,  in  the 
sale.    At  the  hearing,  a  large  quantity  of  damaged  goods  were 
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prod  need  and  exhibited  to  the  oourti  to  show  the  quality  of 
the  goods  sold.  But  both  complainant  and  Ballbach  reoog- 
nised  them  as  a  portion  of  the  very  goods  so  rejected  from 
the  inventory,  and  defendant  did  not  attempt  to  dispote  their 
testimony  to  that  effect 

Between  the  filing  of  the  bill  and  the  answer,  to  wit,  on 
the  23d  of  November,  the  defendant  procored  his  brother-in- 
law,  Powdermaker,  and  a  Mr.  Rosenbaum,  of  Atlantic  City, 
an  experienced  auctioneer  and  general  dealer,  to  make  an 
appraisement  of  the  stock  of  goods;  and  they  commenced 
about  half-past  four  o'clock,  p.  if.,  and  finished  between  ten 
and  eleven  at  night,  with  an  intermission  for  supper.  The 
result  footed  up  at  a  little  over  three  thousand  three  hundred 
dollars.  Messrs.  Rosenbaum  and  Powdermaker  were  sworn, 
and  from  their  evidence,  and  an  examination  of  the  inven- 
tory and  appraisement  itself,  I  am  satisfied  that  it  is  of  little 
value.  In  the  first  place,  it  was  manifestly  made  in  great 
haste,  and  without  sufficient  time  to  examine,  measure,  and 
count  the  goods.  In  the  second  place,  much  of  it  was  made 
on  a  mere  estimate  of  quantity,  as  about  so  many  yards  of 
cloth,  and  the  like.  Many  instances  of  this  occur  in  the 
inventory,  and  I  do  not  think  a  single  instance  of  actual 
measurement  is  given.  Then,  in  the  third  place,  articles  of 
different  value  were  bunched  together,  and  an  average  price 
put  on  them;  as  **  106  men's  suits,  as  follows:  corkscrews, 
cassimeres,  and  satinetts,  odd  size,  at  fG, — about  twenty-five 
different  styles,  — $530."  And  the  clothing  was  appraised  in 
that  manner,  and  it  comprises  a-  large  part  of  the  stock. 
This  inventory  and  appraisement  was  produced  at  the  hear^ 
ing,  and,  with  the  original  partial  inventory  of  October  28th, 
was  submitted  to  the  examination  of  complainant;  and 
he,  during  a  recess  of  several  days  of  the  court,  made  a  care- 
ful abstract  of  the  two,  by  which  a  comparison  could  be  made* 
and  he  found  and  showed  by  his  evidence  that  the  quan- 
tity of  goods  in  the  inventory  and  appraisement  made  by 
Rosenbaum  on  November  23d  was  much  less  than  was  in- 
ventoried of  the  same  goods  by  complainant  and  defendant 
on  October  28th.  From  this  it  is  inferable,  either  that  Rosen- 
baum, in  estimating,  as  he  did,  number  and  quantity,  was 
greatly  mistaken,  or  that  all  the  goods  were  not  shown  to 
him.  The  difference  in  the  prices  put  on  the  goods  in  the 
two  inventories  is  not  so  great  as  in  the  quantities.  In  some 
instances  Rosenbaum's  prices  are  as  large  as  the  complain- 
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ant's.  It  farther  appears  that  the  inventory  of  October  28th 
was  left  in  defendant's  poeseBBion,  and  was  produced  by  him 
at  the  hearing,  and  that  complainant  al&o  left  in  the  store 
all  his  old  bills  of  goods  previously  purchased,  —  he  bo  swore, 
and  defendant  did  not  deny  it,  —  so  that  defendant  had  an 
opportunity  to  test  the  accuracy  of  the  inventory  of  October 
28fh;  and  it  is  fair  to  presume  that  if  any  false  prices  of 
oost  price  had  been  made,  they  would  have  been  discovered 
and  pointed  out  Not  a  particle  of  evidence  was  offered  tend- 
ing to  prove  that  complainant  was  guilty  of  any  misrepresenta- 
tion as  to  the  quality  or  quantity  of  his  stock  of  goods,'  or  that 
he  concealed  any  facts  from  defendant,  or  prevented  him 
from  making  auch  examination  of  the  stock  as  he  desired.  The 
parties  were  strangers,  and  were  dealing  at  arm's-length.  The 
defendant  had  had  more  or  less  experience,  and  had  a  brother- 
in-law  at  hand  to  consult  with.  It  seems  to  me  that  the 
negotiations  were  carried  on  in  a  perfectly  fair  manner,  and 
without  trick  or  artifice  on  the  complainant's  part;  and  in 
considering  the  question  of  value,  it  must  be  borne  in  mind 
that  the  defendant  was  desirous  to  buy,  and  did  buy,  an  es- 
tablished business,  with  its  good-will,  and  that  he  made  the 
purchase  largely  on  time,  with  deferred  payments  averaging 
more  than  a  year,  without  interest,  and  the  security  he  was 
to  give  was  not  the  best,  and  that  complainant  was  obliged  to 
take  a  considerable  risk.  Defendant  could  not,  under  Buch 
eircumstances,  expect  to  buy  at  the  same  prices  that  he  would 
for  cash  in  hand. 

Upon  a  careful  examination  of  the  whole  case,  I  think  this 
defense  of  fraud  on  the  part  of  the  complainant,  and  of  hard 
bargain,  is  not  at  all  sustained.  On  the  contrary,  I  think  the 
bargain  was  a  fair  one  in  all  its  parts. 

The  jurisdiction  of  this  court  to  decree  specific  performance 
of  contracts  for  sale  of  chattels  is  as  well  settled  as  it  is  for 
those  of  the  sale  of  realty,  and  is  based  upon  the  same  grounds, 
namely,  the  inability  of  the  courts  of  law  to  give  such  remedy. 
And  BO  the  question  whether  the  court  will  in  a  particular 
case  exercise  its  jurisdiction  is  to  be  determined  upon  the 
same  considerations  in  both  cases,  the  most  important  being 
the  question  whether  there  is  a  full,  complete,  and  adequate 
remedy  at  law.  And  the  reason  why  the  jurisdiction  Ib  sel- 
dom exercised  over  sales  of  chattels  is,  that  the  remedy  at 
law,  in  such  cases,  is  usually  adequate  and  satisfactory:  Cuf- 
iing  T.  Dana^  26  N.  J.  Eq.  265,  and  cases  there  dted;  Pome- 
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toy  on  Specifio  Performance,  sees.  9-20;  Waterman  on  Specific 
Performance,  sees.  16,  17. 

The  cases  cited  by  Chancellor  Runyon  in  Cutting  t.  Dana^ 
26  N.  J.  Eq.  265,  and  Professor  Pomeroy  and  Judge  Water- 
man, are  mostly,  if  not  all,  cases  of  vendee  against  yendor, 
and  the  language  used  in  the  text  of  the  treatises  is  mainly 
applicable  to  such  cases.  But  the  principle  upon  which  they 
go  includes  the  cases  of  vendor  against  vendee:  Waterman  on 
Specifio  Performance,  sec.  15;  Pomeroy  on  Specific  Perform- 
ance, sec  6.  In  our  state,  MeKnight  v.  iZofr&tns,  6  N.  X  Bq« 
229,  and  on  appeal,  page  642,  was  a  case  of  specific  perform- 
ance of  a  contract  for  sale  of  chattels  by  vendcH"  against  vendee, 
and  has  the  support  of  the  judgment  of  Chief  Justice  Green. 
The  object  of  that  suit  was  the  same  as  that  of  the  one  now  in 
hand,  viz.,  to  recover  the  price  of  the  chattels  in  specie. 

The  only  question,  then,  is.  Had  the  complainant  in  this 
case  such  a  complete  and  adequate  remedy  at  law  as  that  this 
court  should  decline  to  exercise  its  jurisdiction,  and  give  him 
expressly  what  he  bargained  for?  It  is  proper  here  to  remark 
that  when  the  defendant  intends  to  ask  the  court  not  to  exer- 
cise its  jurisdiction  for  the  reason  that  the  remedy  at  law  is 
sufficiently  adequate,  he  should  take  the  objection  in  his  an- 
swer. Ordinarily,  unless  so  taken,  it  will  be  deemed  to  have 
been  waived.  The  objection  to  the  exercise  of  the  admitted 
jurisdiction  of  the  court,  on  the  ground  that  there  is  an  ade- 
quate remedy  at  law,  differs  from  an  objeetion  for  want  of 
jurisdiction,  which  may  be  taken  at  any  time.  Here  the 
jurisdiction  is  indisputable,  the  only  question  being  whether 
the  court  ought  to  exercise  it 

But,  looking  at  the  case  as  if  the  objection  had  been  taken 
in  time,  it  is  manifest  that  the  usual  remedy  at  law,  viz.,  a 
suit  to  recover  the  balance  of  the  unpaid  purchase-money,  or 
its  equivalent, — damages  for  not  executing  the  securities  stip- 
ulated for, — would  not  be  an  adequate  remedy,  for  the  reason 
that  the  defendant  has  no  property  outside  of  the  goods  sold, 
and  during  the  pendency  of  that  suit  the  complainant  would 
be  destitute  of  any  control  over  or  lien  upon  the  stock  of  goods, 
and  defendant  might,  before  judgment,  move  them  beyond  the 
jurisdiction  of  the  court. 

It  was  suggested,  rather  than  argued,  by  counsel,  that  com- 
plainant might  bring  replevin,  and  recover  possession  of  the 
goods  themselves.  Conceding  that  by  voluntarily  putting  the 
defendant  in  possession,  and  trusting  to  his  promise  to  execute 
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the  flecurities  at  a  future  hour,  complainant  did  not  leee  the 
right  to  reclaim  (which  I  think  more  than  doubtful),  still  it 
eeems  to  me  that  it  is  more  than  probable  that  a  reclamation 
of  posBession  by  means  of  a  replevin  would  be  treated  at  law 
as  a  rescission  of  the  contract,  and  must  be  preceded  by  a  re- 
payment or  tender  of  return  of  the  part  payment,  and  an 
abandonment  of  all  benefit  from  the  contract.  Among  the 
numerous  cases  on  this  subject,  most  of  which  are  cited  in 
Corbin's  edition  of  Benjamin  on  Sales,  I  have  not  found  any 
in  which,  after  a  part  payment  and  delivery  of  poesession,  the 
Tendor  was  held  entitled  to  reclaim  poBsession,  except  on  the 
basis  of  rescission,  and  except,  of  course,  those  cases  where,  by 
the  express  terms  of  the  sale,  title  was  to  remain  in  the  ven* 
dor,  as  in  Cole  v.  Berry,  42  N.  J.  L.  808;  86  Am.  Rep.  61 1.  The 
ground  of  reclamation  in  such  cases  is,  either  that  the  sale  was 
conditional  upon  complete  payment,  or  that  the  goods  were 
obtained  by  fraud. 

Here  the  vendor  put  the  defendant  in  possession  in  the 
morning,  and  relied  upon  his  promise  to  execute  the  securities 
in  the  evening,  thus  placing  himself  in  the  position  of  being 
liable  to  have  it  alleged  against  him  that  he  had  waived  his 
vendor's  lien  by  patting  defendant  in  pceseBsion  before  pay- 
ment, and  thus  bringing  himeelf  witfadn  the  language  of 
Depue,  J.,  in  Cole  v.  Berry,  4t  N.  J.  L.  810;  86  Am.  Rep. 
513:  "Payment  of  the  contract  price  is  one  of  the  most  usual 
conditions  on  which  the  transfer  of  title  d^)ends.  It  is  gen« 
erally  a  condition  to  be  performed  simultaneously  with  de- 
livery. If  such  be  the  contract,  a  waiv«r  ef  the  oondition 
may  be  presumed  from  an  tmconditional  delivery,  without 
exacting  payment,  and  in  the  absence  of  explanatory  proof^ 
the  property  will  vest  in  the  purchaser."  See  Benjamin 
on  Sales,  C2arfain*a  ed.,  Beoe.  885, 8<6,  J)62,  112fi,  1126;  NeU  v. 
Cheves,  1  Bail.  537. 

Further,  with  regard  to  the  supposed  remedy  by  way  of  re- 
gaining possession  of  the  goods,  it  is  to  be  remarked  that  con- 
ceding that'Complainaiit  eonld  have  accomplished  that  at  law 
without  a  rescimion  of  the  contract,  wnd  oould  have  retained 
the  part  payment,  and  held  the  goods  as  security  for  the 
balance,  it  is  plain  that  the  only  mode  of  completing  that 
remedy  would  have  been  by  selling  the  goods,  in  default  of 
the  execution  by  defendant  of  the  required  secorrty  to  pay  the 
balance  due;  and  it  is  equally  plain  that  by  so  doing,  com- 
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plainant  would  have  taken  the  law  into  his  own  hands,  and 
done  just  what  he  has  asked  this  court  to  do. 

Now,  it  seems  to  me  that  it  does  not  lie  in  defendant's 
mouth  to  complain  that  complainant  has  brought  him  into 
this  court  to  administer  this  right  under  its  directioo  and 
protection. 

There  should  be  a  decree  that  defendant  specifically  per- 
form by  executing  and  delivering  the  specified  securities. 


Specific  Pirformancs.  —  As  to  the  jnrisdiotioa  of  courts  of  equity  to 
enforce  the  specifio  performanoe  of  coo  tracts  generally,  see  note  to  Ander* 
ton  V.  Oreen,  23  Am.  Deo.  423-431. 

Specifio  Performanok.  —  An  agreement  to  transfer  certain  shares  of  stock 
)8  one  which  equity  will  specifically  perform:  Leach  y.  Fobe$,  11  Gray,  506; 
71  Am.  Dec.  732.  In  Avery  ▼.  iZjfaii,  74  Wis.  591,  however,  it  was  decided 
that  specific  performanoe  wUi  not  he  deoreed  of  a  contract  to  transfer  oor^ 
liorate  stock  whose  valae  can  he  ascertained,  where  thore  is  no  fidnciary  reli^ 
tioii  hetween  the  parties,  defendant  is  not  insolFsnt^  and  plaintiff  has 
adequate  remedy  at  law  without  resort  to  a  foreign  courtb 
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Uabriaoi  ahd  Diyobob — Caumun  ibom  Ibtdzhuxiov  as  DBBsmm  bt 
Husband.  — Where  the  failnra  of  the  hnshand  to  proride  for  the  wife, 
and  his  persistent  and  long-oontinaed  emel  treatment  of  her,  caused  hy 
his  voluntary  and  habitual  intozioation,  is  nidh  as  to  render  her  exist- 
ence miserable,  and  to  actually  endanger  her  life^  snob  treatment  amounts 
to  desertion  on  his  part^  and  if  he  oontiiiaea  bis  babils  of  intoxication 
for  the  statntory  period  after  separatioii,  the  light  of  the  wife  to  absolute 
divoroe  for  bis  desertion  becomes  fixed. 

Maxbiaob  and  DnroRcn— Dbuhkxhhbss  as  Cbitxlit.  —  Hm  Tolnntuy 
and  babitnal  dmnkenness  of  the  husband  will  not  exonae  bis  eraelty  to 
bis  wife,  although  the  omelty  was  the  direot  resolt  of  the  drunkenness* 
Oruelty  so  caused  is  ground  for  diroroe. 

Mabbiaob  ahd  Ditobcs — Diyobob  iob  Dxsbbhov.— A  woman  who 
leaves  her  husband  beoanse  it  Is  unsafe  for  her  to  eohabit  with  him,  and 
ander  such  oiroumstanoes  as  to  make  him  the  deserter,  does  not  consent 
to  the  desertion;  and  if  he  does  not^  before  the  lapse  of  the  statutory 
period,  amend  bis  habits  so  as  to  render  it  safe  for  his  wife  to  resume  co- 
habitation, her  right  to  a  divorce  becomes  fixed.    ^ 

314BIUAOB  AND  DivoBOX — DiYOBOB  IOB  Dbsebtion. —Where  a  husband's 
treatment  of  his  wife  is  so  cruel  and  long-continued  and  persistent  as  to 
render  separation  desertion  on  his  part»  and  his  oondnot  subsequently  U 
such  as  to  render  it  unsafe  for  her  to  return  to  bim  at  any  time  within 
three  years  after  the  separation,  her  right  to  divorce  then  beoomes  fixed. 

Mabbiaob  and  Diyorob  —  DivoBOB  IOB  Dbsbrtion. — Where  the  hus- 
band's cruelty  is  not  of  such  intensity  as  to  amount  to  desertion,  but  is 
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meh  M  will  jostify  his  wife  in  temporarily  separating  henelf  from  hiSt 
it  is  hia  dnty  to  personally  seek  her  and  ask  her  to  rctam;  and  his  failure 
to  do  this,  while  he  remains  passive  for  many  yearsy  manifesting  no  !«• 
terest  in  her  welfare  or  desire  to  resume  marital  relations  after  reform^ 
ing  his  habits^  constitutes  desertion,  and  entitles  the  wife  to  dlvoroe. 

John  A.  Blair^  Otto  Crousej  and  Hodge^  for  the  petitioner. 
P.  Woodruffs  for  the  defendant 

PiTNET,  V.  C.  Petitioner  prays  to  be  divorced  from  the 
bonds  of  matrimony,  on  the  ground  of  desertion  by  her  hue- 
band,  the  defendant,  which  she  alleges  to  have  occurred  in 
1868.  It  is  admitted  that  since  that  date  the  parties  have 
lived  separately,  and  the  question  is  as  to  the  character  of  the 
separation. 

The  parties  were  married  in  May,  1862,  at  Ballymena, 
county  Antrim,  Ireland,  where  the  parents  of  both  resided. 
The  petitioner  was  then  barely  sixteen  years  old;  the  defend- 
ant about  thirty.  Her  father  and  brothers  were  well-to-do 
people,  engaged  in  trade  at  Ballymena,  and,  as  I  infer,  also 
at  Belfast.  Defendant  was  engaged  in  business  as  a  linen* 
finisher  at  Drumona,  a  village  about  five  miles  from  Bally- 
mena. They  kept  house  at  Drumona  from  their  marriage 
until  March,  1868.  The  defendant  had  shortly  before  that 
date  failed  in  business,  and  was  penniless.  Petitioner's  father 
died  in  1863.  In  the  spring  of  1868,  the  friends  of  the  parties 
on  both  sides  united  in  making  up  a  purse  to  send  them  to 
New  York,  and  give  defendant  a  chance  to  make  a  fresh  start 
there.  They  arrived  in  New  York  in  the  spring  of  1868,  with 
about  one  thousand  dollars  in  money.  By  September  they 
were  again  penniless.  Petitioner  borrowed  of  a  Mr.  Best,  in 
New  York,  money  enough  to  carry  both  back  to  Ireland. 
They  reached  Liverpool  in  September,  1868;  petitioner  took 
the  night  boat  to  Belfast,  gave  her  husband  the  little  money 
which  remained  after  paying  her  fare,  and  left  him  at  the 
wharf  in  Liverpool,  since  which  time  they  never  met  until  the 
hearing  of  the  cause.  Petitioner  went  at  once  to  live  with  her 
brother,  James  Morton,  at  Ballymena,  and  a  few  days  or 
weeks  afterwards,  defendant  followed  her  to  Ireland,  but  did 
not  see  her.  He  remained  in  Ireland,  and  in  the  same  neigh- 
borhood, for  about  two  years,  when  he  returned  to  New  York. 
He  lived  in  New  York  a  few  years,  and  then  went  to  Mont- 
clair,  or  rather  Caldwell,  where  he  has  lived  for  some  fifteen 
years.    Petitioner  spent  several  months  with  her  brother  and 
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oUier  fiie&ds  in  Ireland,  England,  and  Scotland,  and  then  went 
lo  Franoe,  and  afterwards  to  Genera,  Switserland,  where  ebe 
has  for  many  years  kept  a  school  for  yoong  ladies. 

The  foregoing  is  an  outline  of  the  married  lives  of  the  par* 
ties,  and  the  question  is,  whether  the  causes  and  circumstances 
of  the  separation  are  snoh  as  to  make  the  defendant  guilty  of 
*^  willful,  continued,  and  obstinate  desertion  for  the  period  of 
three  years  "  or  more. 

The  contention  of  the  petitioner  is,  that  she  was  compelled 
to  leave  her  husband,  and  to  live  separate  from  him,  by  hit 
utter  and  complete  neglect  to  provide  for  her,  and  his  persistp 
ent  and  long-continued  cruel  treatment  of  her,  by  which  her 
existence  was  rendered  extremely  miserable  and  her  life  ao* 
tually  endangered. 

That  such  treatment  of  a  wife  by  a  husband  will  amount 
to  desertion  on  bis  part  is  well  settled  in  New  Jersey.  Chan- 
cellor Zabriskie,  in  Starkey  v.  Starkey^  21  N.  J.  Eq.  136,  says: 
*'  In  all  cases  where  a  husband  either  actually  drives  his  wife 
from  himself  and  bis  house,  or  by  his  cruel  and  abusive  treat- 
ment compels  her  to  leave  it  for  safety  or  comfort,  it  is  an 
abandonment  and  separation  by  him."  And  again,  in  Laing 
V.  Laing f  21  N.  J.  Eq.  249,  he  says:  ''It  is  a  recognised  prin- 
ciple, that  when  a  husband  treats  his  wife  with  auch  cruelty 
or  violence  that  she  is  obliged  to  leave  him  for  safety,  or  to 
avoid  personal  injury,  this  compulsory  flight  amounts  to  a  de- 
sertion by  him;  and  if  he  does  not  seek  his  wife,  and  try  to 
persuade  her  to  return,  with  promises  of  amendment,  that  such 
absence,  if  continued  for  the  requisite  time,  is  a  willful  and 
obstinate  desertion  on  his  part.''  And  further  on:  "  To  con- 
vert a  leaving  by  the  wife  into  a  desertion  by  the  husband,  she 
must  go  away  for  her  own  safety,  and  to  protect  herself  from 
his  violence." 

This  language  of  Chancellor  Zabriskie  is  repeated  and 
adopted  by  Chancellor  Bunyon  in  Sandford  v.  Sandford^  82 
N.  J.  Eq.  421.  And  Vice-Chancellor  Van  Fleet,  in  Skean  v. 
Skearif  33  N.  J.  Eq.  148,  161,  says:  '^  The  husband  may  drive 
his  wife  away,  or  he  may  treat  her  so  brutally  as  to  compel  her 
to  flee  for  safety,  or  his  conduct  may  be  so  cruel  and  malignant 
as  to  show  that  he  means  to  force  her  away.  If  a  wife,  for  either 
of  these  causes,  separates  herself  from  her  husband,  and  he 
allows  her  to  remain  away  for  the  statutory  period,  without 
professing  sorrow  for  his  violations  of  coi^ugal  duty  and 
promising  to  amend  his  conduct,  and  asking  her  to  raturn,  he, 
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io  the  eye  of  the  law,  ie  the  deeerter,  and  she  has  a  ri^t  to 
ask  for  a  dkaolatioa  of  the  tnarriage  tie."  And  again,  in 
VMgand  v.  Weigand,  41  N.  J.  Eq.  202,  208,  he  says:  ''  A  hixs- 
baod  is  guilty  of  abandonment  when  he  compels  his  wife,  bj 
oroel  and  abusive  treatment,  to  leave  him.  If^  in  consequence 
<rf  hii  conduct,  she  is  compelled  to  leave  his  house,  either  to 
preserve  her  honor  and  self-respect  or  to  secure  safety,  he  is 
the  cause  of  the  separation,  and  must  be  adjudged  to  be  the 
wrong-doer."    And  see  Marker  v.  Marker^  11  N.  J.  Eq.  256. 

It  is  not,  in  my  judgment,  a  necessary  ingredient  in  this 
canon  that  the  husband  should  entertain,  in  connection  with 
hie  acts  of  cruelty,  any  settled  purpose  to  drive  his  wife  from 
him.  It  is  enough  if  such  is  the  natural  consequence  of  his 
acts.  Nor  is  the  rule  so  laid  down  open  to  the  criticism 
that  it  is,  in  effect,  giving  the  wife  a  remedy  against  her  hus- 
band for  extreme  cruelty  greater  than  the  statute  authorizes, 
vis.,  divorce  a  vinculo  matrimordij  instead  of  a  menm  et  tharo. 
By  the  twentieth  section  of  the  divorce  act,  if  the  husband  de- 
aerts  his  wife,  she  may  sue  him  at  once  for  maintenance  and 
support,  while  if  she  waits  three  years,  and  his  desertion  con- 
lioues,  she  may  procure  an  absolute  divorce  from  him.  Here 
is  clearly  something  like  a  choice  of  remedies  on  the  part  of  the 
wi&.  A  remedy  by  suit  for  maintenance  may  be,  and  often 
is,  of  no  value  to  her,  owing  to  her  husband's  worthlessness, 
and  hence  she  may  accept  the  situation,  and  if  her  husband's 
separation  continues  for  the  requisite  period,  obtain  an  abso- 
lute divorce.  So  with  the  remedy  of  a  divorce  a  mensa  et  thoro 
on  the  ground  of  extreme  cruelty;  it  is  generally  of  no  value 
to  the  wife  in  a  case  where  the  husband  has  no  estate  and  no  ■ 
earning  capacity;  and  if  the  husband's  conduct  amounts  to 
desertion,  and  is  continued  for  the  statutory  period,  there  is  no 
more  reason  in  the  one  case  than  the  other  why  the  wife  should 
not  have  the  higher  remedy  of  an  absolute  divorce. 

Bearing  the  canon  above  cited  in  mind,  I  will  proceed  to 
examine  the  tesUmony  in  this  case.  There  is  very  little  con- 
flict in  it.  The  husband  did  indeed  deny  that  he  had  ever 
consciously  ill-treated  his  wife,  but  close  observation  of  the 
parties  while  on  the  stand  satisfies  me  that  she  is  reliable  in 
her  statement  Her  story  is  a  follows:  From  the  start  her  hus- 
band was  a  brutal  druukard,  and  so  continued  during  the 
whole  period  of  their  cohabitation.  She  had  heard  before  she 
married  him  that  he  had  been  drunk  on  one  or  two  occasions, 
but  his  aister  denied  it,  and  declared  that  he  waa  not  at  all 
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dissipated  In  his  habits.  Petitioner  was  a  mere  child,  without 
sufficient  prudence  to  make  close  inquiry,  and  I  do  not  think 
she  can  or  ought  to  be  placed  in  the  position  of  one  who  know- 
ingly and  Yoluntarily  marries  a  depraved  or  dissolute  spouse. 
In  addition  to  his  disposition  to  drink,  he  appears  to  have  had 
a  brutal  and  unfeeling  temperament,  which  was  aggravated  by 
frequent  intoxication,  so  that  he  habitually  kicked  and  beat 
his  wife,  sometimes  using  a  cane  or  fire-shovel  or  poker*  When 
he  did  this  he  was  sometimes  drunk  and  sometimes  sober, 
but  more  frequently  drunk.  She  declares  that  she  waa  fre- 
quently seriously  bruised,  and  that  she  bears  the  marks  of 
his  violence  to  this  day.  On  one  occasion,  in  a  boarding-house 
in  New  York,  in  very  warm  whether,  he  locked  himself  and 
her  in  their  room,  which  was  at  the  top  of  the  house,  hid  the 
key  in  his  night-dress,  under  his  arm,  set  all  the  gas-jets  burn- 
ing, and  laid  down  and  went  to  sleep,  or  pretended  to  do  sa 
The  wife  remained  thus  incarcerated  for  a  whole  night  and  a 
part  of  the  day,  suffering  intensely  from  heat  and  mosquitoes; 
finally  watching  the  opportunity  when  she  thought  her  hus- 
band was  asleep,  she  extracted  the  key  quietly  from  its  place 
of  concealment,  and  left  the  room.  Her  husband  observed  her 
movement,  and  following  her,  seized  her  as  she  turned  to  de- 
scend the  stairs,  and  lifted  her  by  one  of  her  arms  up  over 
the  banister,  in  what  appears  to  have  been  an  attempt  to  drag 
her  back  to  their  room.  She  screamed,  for  the  first  time,  as 
she  says,  throughout  all  her  sufferings,  and  some  of  the  board- 
ers came  and  rescued  her.  On  this  occasion  she  says  he  was 
sober.  She  denies  that  she  was  cross  or  quarrelsome,  or  that 
she  ever  at  all,  or  in  any  wise  or  degree,  provoked  or  scolded 
her  husband,  or  was  in  the  least  degree  responsible  for  his 
brutal  conduct  towards  her;  and  in  this  respect  she  is  not 
only  not  contradicted  but  positively  corroborated  by  him. 
She  declares  that  she  did  all  she  could  to  hide  her  husband's 
shame  and  her  own  sufferings,  and  made  unceasing  efforts  to 
wean  him  from  his  brutal  habits.  He  frankly  admits  the 
truth  of  her  statement  in  this  respect 

The  accuracy  of  her  picture  of  her  married  life,  with  all  its 
hideous  horror,  is  strongly  corroborated  by  the  evidence  of 
several  New  York  business  men,  who  testified  as  to  his  habits 
and  conduct  for  one  or  two  years  after  he  returned  to  New 
York,  in  1870.  These  gentlemen,  who  were  then  young  men, 
were  brought  into  daily  contact  with  defendant  during  the 
period  just  mentioned.    They  show  him  to  be  not  only  a 
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drunkard,  but  poeseseed  of  a  temper  whicb  exhibited  itself  in 
acts  of  yiolenoe  towards  those  who  were,  brought  into  contact 
with  him.  Upon  the  least  provocation,  he  would  throw  a 
ruler,  paper-weight,  ink-stand,  or  other  object  at  the  head  of 
the  offender. 

Upon  a  careful  review  of  all  the  evidence  bearing  on  the 
subject,  I  am  satisfied  that  the  petitioner  was  entirely  justi- 
fied, under  the  canon  above  set  forth,  in  separating  herself 
from  her  husband  at  the  time  and  in  the  manner  she  did, 
and  that  her  life  would  have  been  in  danger  from  his  violence 
if  she  had  continued  to  live  with  him,  even  if  he  had  been 
able,  which  he  was  not,  to  make  the  least  provision  for  her 
Bupport 

On  this  part  of  the  case  I  have  no  difficulty  whatever. 

Further,  the  evidence  satisfies  me  that  the  defendant  con- 
tinued to  be  the  same  dangerous  man  for  at  least  three  years 
after  the  separation.  He  claims  that  he  has  reformed,  and 
has  overcome  the  passion  for  drink,  and  he  fixes  the  date  of 
his  reformation  as  fifteen  or  sixteen  years  ago.  Taking  his 
own  statement  in  this  respect,  there  still  remain  at  least  three 
years  from  the  separation  that  he  was  unreformed,  and  a 
dangerous  companion  for  a  female,  and  this  view  is  fully  cor- 
roborated by  the  witnesses  who  knew  him  during  the  first  two 
years  that  he  lived  in  New  York.  The  witness  who  brought 
his  history  down  to  the  latest  date  showed  him  a  mere  tramp, 
picking  up  a  few  cents  for  odd  jobs,  and  spending  it  all  for 
drink. 

No  evidence  beside  his  own  oath  was  produced  in  support 
of  his  allegation  of  reformation,  except  that  his  appearance 
while  on  the  stand  was  that  of  a  man  not  addicted  to  intoxi- 
cation or  dissipation*  The  fact  that  he  did  finally  overcome 
his  passion,  even  after  indulging  it  for  so  long  a  time,  is  im- 
portant. It  shows  he  never  did  have  what  is  called  ^'rum 
disease'*;  he  never  reached  the  point  where  he  could  not  con- 
trol himself;  and  of  course  what  he  accomplished  in  1873  or 
1874  might  have  been  done  much  easl^in  1865  or  1868;  and 
therefore  I  am  driven  to  the  conclusion  that  the  conduct  of 
the  defendant  during  all  this  time  was  willful.  He  got  drunk 
because  he  loved  to  do  so,  and  willingly  gratified  his  desire. 
Ck>nceding  that  all  the  ill-treatment  of  his  wife  was  the  direct 
result  of  drink,  and  that  he  was  at  the  time  unconscious  of 
his  brutal  and  cruel  treatment  of  her,  still  she  swears  (and  I 
believe  her)  that  when  he  became  sober  she  told  him  how 
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ha  had  behaved,  and  begged  him  to  refrain.  If,  with  such 
knowledge  of  the  results  of  his  intoxication,  and  with  the 
power  to  refrain,  he  still  persisted  in  indulging  his  desires,  he 
must,  in  my  judgment,  according  to  perfectly  well-settled 
principles,  be  held  fully  responsible  for  the  results.  Drunk- 
enness, in  such  case,  can  be  held  no  excuse,  and  does  not 
qualify  the  cruelty.  The  court  of  errors  and  appeals,  in  Smith 
V.  Smithy  40  N.  J.  Eq.  666,  held  that  an  insane  delusion  was 
not  an  excuse  for  cruelty,  although  the  cruelty  was  the  direct 
offspring  of  the  delusion.  The  argument  from  insanity  to 
drunkenness  is  a  fortiori^  since  one  is  under  the  control  of  the 
offender  and  the  other  is  not. 

It  is  true  that  habitual  drunkenness  is  not,  in  New  Jersey, 
a  ground  for  even  a  limited  divorce,  but  extreme  cruelty  is 
such  ground,  even  though  it  be  caused  by  drunkenness;  and 
it  is  no  answer  to  petitioner's  position  to  say  that  the  result  of 
granting  a  divorce  in  such  case  is,  in  substance,  a  new  cause 
for  divorce.  Chancellor  Zabriskie  was  not  unmindful  of 
this  argument  in  laying  down  the  canon  in  Laing  v.  Laing,  21 
K.  J.  £q.  249,  for  he  says,  in  immediate  connection  therewith: 
''The  causes  of  divorce  in  this  state  are  ample,  and  I  feel  no 
inclination  to  increase  or  extend  them  by  judicial  construc- 
tion"; and  in  that  case  refused  the  divorce  under  circum- 
stances something  like  those  now  under  consideration.  But 
he  put  it  on  the  distinct  ground  that  the  acts  of  personal 
violence  in  that  oase  were  not  sufficiently  frequent,  habitual, 
and  severe  to  be  the  ground  of  judicial  separation,  and  that 
they  were  condoned.  It  is  a  question  of  degree,  to  be  deter- 
mined upon  the  facts  of  each  case.  I  think  that  the  acts  of 
cruelty  so  often  repeated,  as  proven  in  this  case,  would  have 
induced  Chancellor  Zabriskie,  if  they  had  existed  in  Laing  v. 
Laing,  21  N.  J.  Sq.  249,  to  have  there  granted  the  divorce. 

But  there  is  another  circumstance,  or  set  of  circumstances, 
in  the  present  case,  that  are  claimed  materially  to  modify 
the  defendant's  conduct  and  avert  its  logical  results.  When 
the  husband  and  wife  separated  at  the  dock  in  Liverpool  for  the 
last  time,  the  parting  was  friendly.  They  evidently  expected 
to  meet  again.  She  had  not  then,  apparently,  abandoned  all 
hope  of  his  reformation,  or  expectation  of  again  living  with 
him.  Apparently  she  had  no  settled  thoughts  on  the  subject 
or  plans  for  the  future.  She  realized  her  sufferings  and  felt 
her  wrongs,  but  knew  nothing  of  her  rights  or  what  remedy 
ihe  could  command.    After  reaching  her  brother's  house,  in 
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Ballymena,  she  wrote  her  husband  two  or  three  friendly,  if 
not  affectionate,  letters,  but  very  shortly  she  was  induced  to 
disclose  her  sufferings  to  her  brother.  He  at  once  insisted 
that  she  should  not  again  expose  herself  to  the  danger  of 
living  with  her  husband.  By  his  advice,  she  wrote  her 
hnsband  the  following  letter,  which  he  received  and  has  pre- 
served all  these  years.    It  is  without  date,  but  was  evidently 

written  in  the  fall  of  1868:  — 

**Brookvtllb,  Monday. 

"Sir,  —  I  write  this  to  inform  you  that  it  is  my  desire  and 
determination  to  live  apart  from  you  from  henceforth,  in 
which  I  find  the  law  will  support  me.  I  have  not  formed  this 
resolution  hastily,  nor  have  I  been  influenced  in  the  matter 
by  any  one.  I  wrote  from  America  to  my  brother  Nathaniel, 
stating  that  if  I  could  manage  to  get  home  in  safety,  nothing 
could  persuade  me  to  live  with  you.  I  have  suffered  too 
much  at  your  hands  to  again  place  myself  in  your  power. 
With  regard  to  the  two  letters  I  wrote  you  to  Liverpool,  I 
wrote  them  to  fulfill  a  promise  given  to  you  when  parting,  and 
given  for  the  purpose  of  getting  a  quiet  riddance;  and  as  to 
writing  you  to  remain  in  England,  I  can  only  say  that  I  was 
so  disturbed  and  harassed  by  all  that  had  occurred,  that  I 
really  did  not  know  how  to  treat  you.  I  received  all  your 
letters  duly,  and  did  not  reply  to  any  of  them,  as  I  was  still 
expecting  to  hear  of  your  departure,  which  you  mentioned  as 
likely  to  happen.  I  am  quite  willing  to  have  a  legal  separa- 
tion, but  a  meeting  you  need  not  expect  There  are  some 
things  of  yours  here,  which  my  brother  will  either  send  to  John 
Mc Vicar,  or  Mr.  Mantell,  as  you  may  direct  him.  I  trust  yon 
will  rest  satisfied  with  the  evil  you  have  already  caused,  and 
for  the  time  to  come  leave  me  in  peace.  Wishing  you  brighter 
prospects.  I  am  Matilda  McVickar." 

After  receiving  it  he  wrote  her  repeatedly  and  got  no  reply. 
She  received  none  of  his  letters.  It  is  probable  they  were  ; 
intercepted  by  her  brother.  Defendant  suspected  the  inter-  | 
oeption,  and  wrote  her  brother  about  it,  without  success.  He 
remained  in  Ireland,  without  seeing  or  communicating  with 
his  wife,  other  than  as  above  stated,  for  about  two  years,  when 
he  returned  to  New  York.  In  the  mean  time  she  set  about 
finding  some  means  of  support,  and  after  recovering  her 
health,  which  appears  to  have  been  considerably  shattered, 
went  to  France  and  entered  a  ladies'  school  as  assistant,  to 
learn  the  language  and  finish  her  general  education.    During 
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her  stay  in  Oreat  Britain,  and  tfterwarde,  as  often  as  oppor- 
tunitj  offered,  she  made  inquiry  after  her  husband,  and  all 
she  heard  was,  that  he  was  a  miserable  dnmkard.  She  neTsr 
heard  of  his  reformation,  and  for  many  years  heard  nothings 
and  supposed  him  to  be  dead. 

For  the  first  year  or  two  after  defendant  came  to  New  York, 
he  said  he  made  frequent  attempts  to  communicate  with  his 
wife,  through  Mr.  Best  and  otherSi  but  without  success.  He 
said  he  understood  her  brothers  resisted  all  tus  attempts. 
Petitioner  swears  that  none  of  his  communicationfl  or  messages 
reached  her.  But  defendant  admits  that  after  his  alleged  re- 
formation, he  made  no  further  attempt  to  reach  his  wife;  did 
not  write  to  her,  or  take  any  means  to  inform  her  of  the  change 
in  his  habits.  He  says  he  thought  it  would  be  useless  to  make 
further  efforts  to  that  end.  When  pressed  to  explain  why  he 
did  not  do  so,  he  put  himself  on  the  attempt  to  communicate 
with  her  in  1H68,  and  her  letter  of  that  year,  above  set  forth. 
But  in  point  of  fact  he  did  not,  at  the  time,  interpret  that 
letter  as  a  final  dismissal,  for  he  swears  to  frequent  efforts  to 
communicate  with  her  afterwards,  both  while  in  Ireland  and 
for  the  first  year  or  so  after  his  return  to  New  York,  Accord- 
ing to  his  statement,  it  was  only  after  he  had  reformed  that 
his  efforts  ceased.  The  evidence  satisfies  me  that  defendant 
cou  d  easily  have  reached  his  wife  had  he  chosen  to  do  so. 
He  is  a  man  of  considerable  education,  intelligence,  and  busi- 
ness capacity.  He  had  brothers  and  friends  living  in  the 
neighborhood  of  his  wife's  friends,  in  Ireland.  He  could  have 
gone  there,  and  demonstrated  to  them  and  the  world  that  he 
had  reformed,  and  that  it  was  safe  and  proper  for  his  wife  to 
resume  cohabitation  with  him.  It  was  his  duty  to  do  this,  un- 
less he  was  justified  in  considering  her  letter  of  1868  as  a  final 
dismissal,  irrespective  of  a  change  in  his  habits.  And  this 
brings  us  to  the  consideration  of  the  effect  upon  the  rights  of 
the  parties  of  the  letter  in  question. 

In  order  to  give  the  deserted  spouse  a  right  to  a  divorce  on 
account  of  the  desertion,  it  must  have  been  against  the  wish 
and  consent  of  such  deserted  spouse.  This  is  the  well-eettied 
rule.  But  it  is  manifest,  from  all  the  cases,  and  especially 
from  SargerU  v.  Sargent^  36  N.  J.  Eq.  644,  reversing  the  same 
case  in  33  N.  J.  Eq.  204,  that  the  disposition  of  the  court  is 
not  to  consider  the  conduct  and  words  of  the  wife  very  strongly 
against  her  in  such  cases:  Comish  v.  CornUh^  28  N.  J.  Eq. 
208;  Bowlby  v.  Bowlby,  25  N.  J.  Eq.  406,  670. 
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The  hnsbaod,  in  this  case^  must  have  Qoderetood  the  letter 
as  justifying  the  separation,  on  the  ground  of  his  cruelty  to 
her.  Read  in  the  light  of  the  evidence  in  this  case,  it  said,  in 
effect:  I  have  lived  with  you  and  suffered  from  your  cruelty 
for  six  long  years  and  more;  I  have  been  a  faithful,  loving 
wife,  and  have  tried  my  best  to  induce  you  to  refrain  from 
drink,  and  be  a  kind  husband;  I  have  failed,  and  have  no 
hope  that  you  will  ever  reform;  therefore  I  cannot  see  you,  or 
again  trust  myself  in  your  power.  Now,  clearly,  under  the 
canon  above  cited,  a  woman  who  leaves  her  husband  because 
it  is  unsafe  for  her  to  cohabit  with  him,  and  under  such  cir- 
cumstances as  to  make  him,  and  not  her,  the  deserter,  does  not 
consent  to  such  desertion.  To  hold  the  afSrmative  of  such 
proposition  is  to  destroy  the  canon  itself.  Hence  it  follows 
that  if  the  husband  does  not,  before  the  lapse  of  the  statutory 
period,  so  amend  his  ways  as  to  render  it  safe  for  his  wife  to 
resume  cohabitation,  her  right  to  a  divorce  becomes  fixed. 
The  burden  of  proving  such  reformation  is  on  the  offending 
party.  I  think  the  defendant  has  failed  to  overcome  the  bur- 
den so  resting  on  him.  I  am  ywj  far  from  satisfied  that  at 
any  time  within  three  years  from  September,  1868,  it  would 
have  been  safe  for  his  wife  to  live  with  him. 

But  conceding  that  petitioner's  rights  did  not  become  fixed 
before  defendant's  alleged  reformation,  the  question  still  re- 
mains as  to  the  effect  of  his  subsequent  conduct.  He  says  he 
made  no  effort  to  regain  her  esteem  and  confidence,  because 
he  considered  her  letter  of  1868  as  a  final  dismissal.  I  have 
already  shown  that  he  did  not  at  the  time  so  consider  it,  but 
claims  to  have  made  repeated  efforts  to  see  and  communicate 
with  her,  within  the  ensuing  three  years;  and  I  am  well  satis- 
fied that  he  failed  in  those  attempts  simply  and  solely  because 
those  who  surrounded  his  wife,  and  those  whom  he  employed 
as  intercessorSi  were  well  satisfied  that  he  had  not  reformed, 
and  that  they  would  be  infiicting  an  injury  on  the  wife  by 
bringing  them  together.  I  have  no  doubt  Mr.  Best  may  have 
promised  him  to  make  efforts,  on  his  visits  to  Ireland,  to 
bring  about  a  reunion,  but  I  do  not  believe  that  he  really 
endeavored  to  do  sa  The  hearing  was  adjourned  in  order  to 
enable  the  petitioner  to  produce  Mr.  Best  as  a  witness,  but 
she  did  not  do  so,  and  I  am  satisfied  that  it  was  not  her  fault 
that  he  was  not  produced.  I  am  further  satisfied,  from  all  the 
eireumatanoeSi  Uiat  if  defendant  had  been  able  to  satisfy  his 
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wife's  friends  that  he  was  reformed,  he  could  have  gained  ac- 
cess to  her.  Still,  if  the  letter  in  question  should  properly  be 
construed  as  a  final  dismissal,  regardless  of  any  change*  in  his 
habits,  then  the  petitioner  must  be  considered  as  consenting 
to  the  separation,  and  cannot  ask  for  a  decree  by  reason  of  his 
failure  to  return  after  his  reformation.  But  I  think  the  docu- 
ment is  not  properly  subject  to  such  construction.  It  would, 
perhaps,  have  been  more  satisfactory  if  she  had  said,  in  so  many 
words,  that  when  he  reformed  and  made  himself  a  safe  person 
for  a  woman  to  live  with,  she  would  resume  cohabitation.  But  I 
do  not  think  the  omission  of  such  expression  alters  the  rights  of 
the  parties.  The  fault  of  the  husband  was  his  cruel  treatment 
of  his  wife,  caused,  from  his  own  stand-point,  by  his  passion 
for  drink.  It  was  plainly  his  duty,  notwithstanding  that  letr 
ter,  if  he  wished  to  alter  his  position  towards  his  wife,  to  re* 
move  the  fault  by  refraining  from  drink  and  by  reformation, 
and  to  demonstrate  to  his  wife  that  there  was  reasonable 
ground  to  believe  that  his  reformation  was  permanent,  so  that 
it  would  be  safe  for  her  to  resume  cohabitation  with  him. 

In  this  view  I  am  suppopted,  in  addition  to  the  cases  abov« 
cited,  by  Vice-Chancellor  Bird's  opinion  in  Qranl  v.  Grant, 
36  N.  J.  Eq.  502.  There  a  wife  left  her  husband  on  account 
of  extreme  cruelty  on  his  part.  After  the  statutory  period  of 
three  years,  he  sued  her  for  divorce  on  the  ground  of  deser- 
tion. She  set  up,  in  answer,  that  she  had  not  deserted  him, 
but  that  she  was  justified  in  leaving  him  on  account  of  his 
cruelty.  It  appeared  that  shortly  after  the  separation,  he 
promised  to  behave  better  in  the  future,  and  begged  her  to 
come  back.  She  declined,  in  a  letter  couched  in  language 
expressing  quite  as  strong  a  determination  not  to  live  with 
him  or  see  him  again  as  the  letter  of  the  petitioner  in  this 
case.  The  husband,  in  the  case  above  cited,  made  no  further 
efifort  to  induce  his  wife  to  return  to  him.  The  learned  vice- 
chancellor  held  that  his  conduct  in  that  respect  was  not  sat* 
isfactory,  and  that  he  ought  not  to  have  considered  his  wife's 
letter  as  final,  but  should  have  made  further  efibrts  to  induce 
her  to  return,  and  that  his  conduct,  under  the  circumstances, 
amounted  to  a  consent  to  the  continuance  of  the  separation. 

I  come,  therefore,  to  the  conclusion  that  the  petitioner  is 
entitled  to  her  divorce,  on  two  grounds:  1.  That  she  wm 
entirely  justified  in  separating  herself  from  her  husband;  thai 
bis  treatment  of  her  was  so  cruel  and  so  long*  conttoMd'  and 
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persistent,  as  to  render  the  separation  desertion  on  hfa  part, 
under  the  canon  above  laid  down,  and  that  it  would  have  been 
unsafe  for  her  to  return  to  him  at  any  tiine  within  three  years 
after  the  aeparation,  and  that  her  right  4o  a  divoroe  then 
became  fixed.  2.  If,  however,  the  husband's  cruelty  was 
not  of  such  intensity  as  to  amount  to  desertion,  still  it  was 
such  as  to  justify  the  wife  in  temporarily  separating  herself 
from  him,  and  it  was  his  duty  to  seek  a  return.  This  he  did 
not  do,  but  for  many  years  remained  entirely  passive,  mani- 
festing no  interest  in  her  welfare  or  desire  to  resume  marital 
relations.  This,  under  the  circumstances,  constituted  deser- 
tion, and  entitles  the  wife  to  a  decree. 


Mabbiaos  AMD  Dtvobom  —  Cbvxltt  as  Qmoiam  worn  Dtvohok  —  As  to 

what  is  habitaal  drankenneBS,  and  whether  it  is  a  ground  for  diToroe  for  cm- 
elty,  lee  Toung»  r,  YoungH,  130  BL  230;  17  Am.  St  Bep.  313,  and  note; 
SkuU  ▼.  8kuU^  71  Md.  193;  17  Am.  St.  Rep.  619,  and  note;  LtwU  ▼.  Lewi$^ 
76  Iowa,  200l  An  aUegation  that  defendant  was  habitually  drunk  to  saeh 
a  degree  as  to  reasonably  infliot  great  mental  anguish  upon  plaintiff  suf- 
ficiently sets  out  the  degree  of  intemperanoe  neoessary  as  a  ground  for 
divoroe:  Fcrnef  ▼.  Forney^  80  Cal.  628.  Injuries  inflicted  by  cruelty  com- 
prise mental  injuries  as  well  ss  bodily:   WUUams  ▼.  Williams,  23  Fla.  324. 

Ma&biaob  AMD  BiroBOB — ABAKOoimBNT  OB  DisBBTioir  AS  Groukd  iob 
DiTOBOB.  »- Desertion  is  the  voluntary  separation  of  one  of  the  parties  from 
the  other,  or  the  Toluntsry  refusal  to  again  oohabit,  without  jastifioation, 
through  the  consent  or  wrongful  conduct  of  the  other:  Siiemort  t.  8i»enu)r% 
17  Or.  642L  *  For  one  of  the  spouses  to  leave  the  other  on  account  of  cruelty 
such  as  will  entitle  him  or  her  to  a  divorce  is  not  inch  a  desertion  is  will  en- 
title the  other  to  a  decree  of  divoroes  DooUUle  y.  DooUtile,  78  Iowa,  801;  Kikei 
T.  Kikei,  25  Neb.  266;  DttrkXe  AppeaU,  117  Pa.  St  462.  To  authorise  a  de- 
cree of  divorce  in  favor  of  the  wife  for  desertion  or  cruelty,  it  must  appear 
that  the  husband  abandoned  his  family,  or  maliciously  turned  his  wife  out  of 
doors,  or  endangered  her  life  by  cruelty,  or  offered  such  indignities  to  her 
person  as  rendered  her  life  a  burden:  Jaekaon  v.  Jackson,  106  N.  C.  433. 
Where  a  wife,  having  deserted  her  husband  without  legal  excuse,  thereafter 
conduets  herself  in  such  a  manner  as  to  justify  her  husband  in  seeking  a 
divorce  on  the  ground  of  adultery,  the  pendency  of  such  action,  even  though 
she  is  not  guilty,  will  not  bar  another  action  at  the  proper  time  for  a  divorce 
for  desertion:  Wagner  ▼.  Wagner,  39  Minn.  394.  A  wife  cannot  secure  a 
divorce  on  the  ground  of  desertion,  where  it  appears  that  the  husband  left  to 
wcrk  in  another  eity,  and  wrote  affectionate  letters  regularly  to  his  wife;  thai 
the  wife  lived  with  her  parents;  that  the  husband  failed  to  contribute  to  the 
support  of  his  family,  not  from  indifference,  but  from  an  inability  consequent 
upon  business  reverses:  Bruner  v.  Bruner,  70  Md.  106.  Although  a  man 
has  been  deeerted  by  his  wife  for  seven  years,  he  may,  by  committing  adul- 
tery, preclude  himself  from  securing  a  divorce  on  the  ground  of  such  deser- 
tion: Whippen  v.  Whippen,  147  Mass.  294.  The  husband  decides  where  the 
matrimonial  residence  must  be,  and  ordinarily,  the  wife,  refusing  to  go  with 
Am.  8t.  Ksf..  Vol.  XIX.— 28 
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Idm,  1i  goiltj  of  deiefHom  Baifmomd  ▼.  ffofmond,  74  Tex.  41i.  Ko  diToroa 
mn  h%  dscwd  for  abandoiiBieDti  where  it  appears  that  the  hnaband  and  wife 
oohahited  together  ae  meh  about  the  time  of  the  inetitatien  of  the  raits 
Dmmm  ▼.  Dmm,  26  Kehu  1S8L 

Mabbzaob  avd  OnroBOB — Failvbi  vo  Wobx  am  Oboovd  worn  Dirowtm, 
—  The  fast  that  a  hiuhand  is  aide  to  work*  haa  plenty  of  work  offered  hiiii» 
but  refnaee  to  work  and  rapport  hie  wife,  ie  no  valid  ground  for  divoroe  nnder 
tiie  ilatiilia  of  ▼ermoafti  JmuU  r.  JmoeU,  61  Tt  S70;  Oifiqr  t.  OUie^,  61  Tt 
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Bassk^t  v.  Shoemakeb. 

[40  NBW  JBB8BT  SQDITT,  «l1 

ttaniB  An  TmownaB  ^  Balm  st  Trubtib  to  Hn  Wivi.  —  Where  a  tnie- 
iee  eelb  the  trust  eetate  to  one  who  by  preTioue  agreement  porohMee  for 
the  wile  of  the  trustee,  the  sale  will  be  set  aside  on  the  application  of  a 
eesM  qm  inui,  nor  is  oTidenoe  that  the  sale  was  fair  and  for  the  best 
prioe  obtainable  admissible. 

Tkotn  AMD  Tftuarms— PiTKCHAn  sr  Tftmrm's  Wm  at  hii  Sauk.— 
Whsfo  a  hnsband  sells  as  trustee,  his  wife  is  ezclnded  from  porohasing 
at  the  sale  direotly  from  him.  If  she  desires  to  become  a  purchaser,  she 
■mst  apply  to  the  oonrt  and  obtain  an  order  that  the  sale  be  oondncted 
bj  and  nndsr  the  svperrision  of  a  masteri  who^  in  oast  she  potohsseg, 
wSl  eooTsy  in  dna  form  to  her. 

W.  E.  Pctter^  for  the  appellants. 

A*  Siephanyf  for  the  respoDdent 

Yak  Btcksl,  J.  The  facts  of  this  case  are  concisely  stated 
by  the  vice-chaDcellor  as  follows:  The  bill  is  filed  by  one  of 
the  beneficiaries  under  the  will  of  David  Shoemaker,  of  Ped- 
ricktown,  Salem  County,  and  asks  the  court  to  set  aside  the 
sale  and  conveyance  by  Albert  Bassett,  executor  of  the  will, 
of  a  iarm  of  the  testator  in  said  county.  The  testator  left 
two  children,  vis.,  David  Shoemaker  and  Mrs.  Sarah  E.  Bns- 
sett,  wife  of  the  executor,  and  the  children  of  a  deceased  son, 
Isaac,  of  whom  the  complainant  is  one,  and  two  of  whom  are 
infants.  By  his  will  testator  directed  his  executor  to  sell  his 
real  estate,  including  the  said  farm,  and  to  divide  the  proceeds 
among  his  children  and  grandchildren.  The  executor  ad- 
vertised the  &rm  in  question  for  sale,  at  Pedricktown,  on 
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Noyember  28,  1888.  It  had  been  the  home  of  testator,  and 
was  occupied  at  the  time  of  the  sale  by  Mrs.  Mary  Shoe- 
maker, the  widow  of  his  deceased  son,  Isaac.  At  the  sale  the 
only  persons  actually  bidding  were  Mrs.  Bassett,  one  of  the 
defendants,  and  Mrs.  Mary  Shoemaker.  The  former  bid 
the  farm  op  to  $102  per  acre,  and  Mrs.  Shoemaker  bid  $102.50, 
and  it  was  struck  off  to  her,  and  she  signed  the  conditions  of 
sale,  and  gave  her  note  for  the  required  percentage.  She  did 
not,  however,  comply  with  the  terms  of  the  sale,  and  without, 
so  far  as  it  appears,  any  demand  to  enforce  such  compliance, 
the  executor  readvertised  the  farm  for  sale,  at  the  court-house 
in  Salem,  on  January  26.  1889.  At  this  sale  Mrs.  BasFett 
employed  the  defendant  Fogg  to  bid  for  her,  and  the  property 
was  struck  off  to  him  at  the  only  bid  made,  of  fifty  dollars 
per  acre.  The  deed  was  made  and  delivered  on  February  8, 
1889,  to  Fogg,  who,  on  the  same  day,  conveyed  by  deed  to 
Mrs.  Bassett,  who  paid  the  purchase-money  directly  to  her 
husband.  All  of  these  facts  were  set  forth  in  the  answer  to 
the  bill. 

The  court  below  set  aside  the  sale,  refusing  to  permit  Mrs. 
Bassett  to  produce  evidence  to  Phow  that  the  sale  was  a  fair 
one,  and  for  the  best  price  that  could  be  obtained. 

It  is  insisted  on  the  part  of  the  appellant  that  there  was 
error  in  excluding  this  evidence;  that  since  the  passage  of  the 
married  woman's  act,  tenancy  by  the  curteiSQr  initiate  being 
abolished,  the  husband  had  no  present  interest  in  the  real  es- 
tate of  his  wife,  and  that  therefore  she,  being  a  beneficiary 
under  the  will,  could  not  be  denied  the  right  to  purchase  in 
protection  of  her  own  interest. 

The  leading  case  of  Davoue  ▼.  Fanning^  2  Johns.  Ch.  251, 
presents  &ct8  substantially  like  the  case  before  us.  Chancel- 
lor Kent  held  that  other  parties  interested  were  entitled  to 
come  in  and  set  aside  the  sale  to  the  wife  as  a  matter  of  course. 
He  says:  "  However  innocent  the  purchase  may  be  in  the  given 
case,  it  is  poisonous  in  its  consequences.  The  cestui  que  iruti 
is  not  bound  to  prove,  nor  is  the  court  bound  to  judge,  that 
the  trustee  has  made  a  bargain  advantageous  to  himself.  The 
fact  may  be  so,  and  yet  the  party  not  have  it  in  bis  power  dis- 
tinctly and  clearly  to  show  it.  There  may  be  fraud,  as  Lord 
Hardwicke  observed,  and  the  party  not  be  able  to  prove  it* 
It  is  to  guard  against  this  uncertainty  and  hazard  of  abuse, 
and  to  remove  the  trustee  from  temptation,  that  the  rule  does 
and  will  permit  the  eesfui  que  trust  to  come,  at  his  own  op- 
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tifOHf  ftnd  without  showing  actual  iujurj,  and  {unit  upon 
having  the  experiment  of  another  sale.  This  is  a  remedj 
which  goes  deep,  and  touches  the  very  root  of  the  evil.^ 

This  rule  has  heen  fully  adopted  into  the  law  of  this  state. 
The  incapacity  of  the  trustee  to  beoome  a  parchaaer  at  bit 
own  sale  rests  upon  the  ground  of  public  policy.  It  is  wholly 
immaterial  whether  the  property  brings  its  foil  value:  Culver 
V.  Culver,  11  N.  J.  Eq.  215;  Mulford  v.  Bowen,  9  N.  J.  Eq.  797. 

The  exclusion  of  the  wife  as  a  purchaser,  where  the  hus- 
band sells  as  a  trustee,  is  not  so  much  for  the  reason  that  he 
may  subsequently  become  entitled  to  some  interest  in  her 
lands,  as  on  account  of  the  unity  which  exists  between  them 
in  the  marriage  relation.  The  case  falls  clearly  within  the 
spirit  of  the  principle  which  excludes  the  husband  himself. 

In  Romaine  v.  HendricksoUy  27  N.  J.  Eq.  162,  afBrmed  28 
N.  J.  Eq.  275,  Vice-Chancello|^  Van  Fleet  says:  *'  So  jealous  is 
the  law  of  the  interest  of  the  cestui  que  trusty  that  it  will  not 
tolerate  the  slightest  antagonism  on  the  part  of  the  trustee. 
The  object  of  the  rule  is  to  prevent  the  trustee  from  using  his 
information  and  power  to  the  prejudice  of  the  cestui  que  trutL^* 

In  my  opinion*  therefore,  the  decree  of  the  court  below  set* 
ting  aside  the  sale  should  be  affirmed. 

The  prayer  of  the  complainants'  bill  is,  that  the  said  sale 
be  set  aside.  The  decree  below  is  not  only  that  the  sale  be 
aet  aside,  but  also  that  one  of  the  special  masters  of  the  oourt 
of  chancery  shall  sell  the  said  farm.  In  this  respect  the  do* 
oree  was  erroneous,  and  should  be  set  aside.  The  property 
should  be  resold  by  the  executor  in  pursuance  of  the  direo* 
tions  of  the  will  of  the  testator.  If  the  wife  desires  the  privi- 
lege of  becoming  a  purchaser  at  the  sale,  the  proper  practice 
will  be  to  apply  to  the  court  of  chancery  for  leave  to  buy,  and 
have  the  resale  conducted  by  and  under  the  supervision  of  a 
master  to  be  appointed  by  that  court.  If  the  property  shall 
be  struck  off  to  the  wife,  the  executor  will  execute  a  deed  to 
tha  master^  who  will  convey  in  due  form  to  the  wife. 


Tktrsn  AVD  Ttamnm,  -^A  inistee  eumoi  beoome  the  paroliuer  of  the 
tevsl  estate:  Noto  te  Ckurdtier  v.  Offdea,  78  Am.  Deo.  211.  The  hiieiMmd  and 
wile  at  oommoa  law  are  treated  ae  one,  the  htiebaad  beiag  that  one:  ifadUn- 
Iry  ▼.  Oregor^  8  Whart  869;  81  Am.  Deo.  523.  A  tnutee  will  not  be  al- 
lowed  to  make  profit  ont  of  the  tmst  estate;  and  whatever  profit  may  arise 
baloiispi  to  the  owner  of  the  trost  fnnd,  not  to  its  eostodian:  BaJber*§  Appeal, 
198  Pa.  8b  88;  Otffkei  v.  Etiglki,  87  Ala.  6IS8;  bat  the  eoort  wOl  not,  at  the 
'"T****^  of  the  beneioiarjj  set  aaide  a  purehaee  by  the  tmstee  at  a  sale 
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nrdemd  by  tha  oomrl^  where  trustee  was  indiTidually  interested,  and  por- 
ofaeaed  in  good  faith,  paying  a  fair  prioe:  Anderton  ▼.  BuUer,  81  8.  C.  18S. 
Bat  ordinarily  a  tmstee  pnrchasing  property  with  trait  f  anda  takes  title  in 
trust  for  the  benefieiary:  PhilUp§T.  OverJUld,  100  Mo.  460.  JnBohnT.  Dan$, 
76  Tez.  24^  it  was  decided  that  a  tnutee,  to  whom  lands  are  conveyed  in 
trast  to  secure  his  own  debt^  as  well  as  the  debts  of  others,  may  purchase  at 
his  own  sale. 

Trusths*  SAUi»  WKBi  Void  ob  ToiDAKJBt  See  note  to  Tgkr  t.  Strring, 
onC^  p.  201 


SCHWENK   V.    WyOKOFP. 

(46  NbW  JXESXT  XQUITT,  660.] 

Aanommrr.  —  UraABirxD  Pat  of  a  retired  officer  of  the  United  Statee  army 
is  not  assignable.  An  assignment  thereof  ii  against  pnblxo  polioy  and 
▼oUL 

OUbert  CoUins  and  F.  FramboBch^  for  the  appellant. 
Frank  Bergen^  for  the  respondent. 

RxBD,  J.  The  right  of  the  respondent,  who  waa  the  com- 
plainant below,  to  the  relief  for  which  she  prays,  rests  upon 
an  assignment  made  to  her  husband  by  the  defendant  The 
snbject-matter  which  the  assignment  was  supposed  to  operate 
upon  was  the  unearned  pay  of  the  defendant,  to  become  duo 
to  him  as  a  retired  officer  of  the  United  States  army. 

In  the  consideration  of  the  cause,  we  meet  at  the  outset  a 
difficulty  which  lies  at  the  root  of  the  complainant's  case.  It 
exists  in  the  shape  of  an  objection  interposed  by  the  defend- 
ant, that  this  assignment  purports  to  transfer  a  chose  in 
action  belonging  to  a  class  which  are  not  assignable,  or  what, 
in  effect,  produces  the  same  result,  the  assignment  of  which  the 
courts  will  not  enforce  or  recognise. 

The  rule  is  established  in  the  English  courts  that  the  un- 
earned salary  or  emolument  of  an  officer,  which  may  become 
payable  during  his  life,  is  incapable  of  assignment. 

This  restriction  upon  the  general  power  to  dispose  of  rights 
having  a  potential  existence  is  put  upon  ground  that  the 
recognition  of  such  assignments  would  operate  prejudicially 
upon  the  public  service.  The  considerations  which  led  to  this 
judicial  result  were,  in  substance,  the  following:  It  was  appar- 
ent that  the  salary  or  remuneration  incident  to  a  public  office, 
as  a  rule,  was  essential  to  a  decent  and  comfortable  support 
of  the  incumbent.  If  the  officer  should  be  deprived  of  this 
support,  there  would  arise  a  hazard  of  his  being  driven  to  an 
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inappfopriate  meanness  of  living,  of  his  being  harassed  by  the 
worry  of  straitened  circumstances  and  tempted  to  engage 
in  nnofficial  labor,  and  of  the  likelihood  of  his  falling  off  in 
that  o£Bcial  interest  and  vigilance  which  the  expectation  of 
pay  keeps  alive.  It  was  because  of  these  probable  conse- 
quences, that  the  courts  refused  to  countenance  any  act  or 
proceeding  which  might  result  in  stripping  the  officer  of  his 
anticipated  reward. 

The  cases  in  which  this  question  has  been  mooted,  and  the 
foregoing  rule  established,  in  the  English  courts,  are  the  fol- 
lowing: Flarty  v.  OMumj  8  Term  Rep.  681;  Barwiek  v.  Reed^ 
1  H.  Black.  627;  Arbuekle  v.  Cowtan,  3  Bos.  &  P.  828;  DafriB 
V.  Marlborough^  1  Swanst.  79;  Lidderdale  v.  Montrose j  4  Term 
Rep.  248;  Stone  v.  LidderdaUy  2  Anstr.  533;  WeUe  r.  Foeter^ 
8  Mees.  &  W.  149;  Palmer  v.  Bate,  2  Brod.  &  B.  678. 

In  the  case  of  Flarty  v.  Odluniy  8  Term  Rep.  681,  it  was 
held  by  the  court  of  king's  bench  that  this  rule  was  appli- 
cable t6  the  assignment  of  half-pay  by  an  officer  of  the  British 
army.  It  was  ruled  that  future  accruing  payments  did  not 
pass  to  an  assignee  appointed  under  proceedings  against  an 
insolvent  officer,  taken  for  the  benefit  of  his  creditors.  After- 
ward, in  the  case  of  Lidderdale  v.  Duke  of  Montrose,  4  Term 
Rep.  248,  the  validity  of  a  voluntary  assignment  of  the  half-pay 
of  an  officer  came  before  the  same  court,  and  it  was  held  that 
there  was  no  distinction  to  be  made  between  a  voluntary  as* 
signment  and  an  assignment,  as  in  the  last-mentioned  casOi 
under  the  insolvent  debtor's  act,  and  so  the  voluntary  assign- 
ment was  also  held  to  be  void.  The  same  dispute,  under  the 
name  of  Stone  v.  Lidderdale,  2  Anstr.  633,  was  shifted  into 
the  court  of  exchequer,  and  by  that  court  it  was  remarked 
that  half-pay  was  granted  for  the  purpose  of  keeping  experi- 
•enced  officers  in^such  a  situation  as  not  to  be  compelled  to 
turn  themselves  to  other  pursuits,  or  to  be  by  other  circum- 
stances  reduced  to  extreme  poverty.  The  assignment  was 
therefore  held  to  be  void.  Since  the  decision  of  these  causes, 
the  nullity  of  an  assignment  of  unearned  half-pay  by  an  offi- 
'Cer  has  been  repeatedly  recognised.  The  remarks  of  Lord 
Alvanley  in  ArlmcHe  v.  Oowtan,  8  Bos.  &  P.  828,  and  of  Baron 
Park  in  Wells  v.  Foster,  8  Mees.  A  W.  149,  display  an  under- 
standing in  the  English  courts  that  by  the  case  of  Flarty  v. 
Odium,  8  Term  Rep.  681,  this  question  had  been  definitely  set 

at  rest 

In  this  country  there  are  two  cases  in  which  the  assignment 
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of  a  pcnrtkm  «f  a  lalarj  to  become  doe  hia  been  held  Talid. 
One  case  is  BracheU  ▼.  Blake,  7  Met  335,  41  Am.  Dec.  442,  in 
which  case  it  was  held  that  the  unearned  salary  of  a  city 
marshal  waa  capable  of  assignment.  It  is  quite  remark- 
able that  the  only  qnestion  discussed  in  the  opinion  of  Chief 
Justice  Shaw  in  that  case  was  whether  the  anticipated  salary 
was  such  a  possibility,  coni^ed  with  an  interest,  as  to  be  capar 
ble  of  assignment  Upon  the  court's  concluding  that  it  was 
such  an  interest,  the  assignmrnit  was  sustained,  without  a 
word  in  respect  to  the  point  raised  in  the  brief  of  counsel, 
that  the  assignment  was  opposed  to  public  policy.  This 
question  seems  to  have  been  entirely  overlooked  in  the  de- 
cision of  that  case.  There  are  two  subsequent  cases  in  Massa- 
chusetts sometimes  cited  as  sustaining  the  same  doctrine. 
But  both  these  cases,  namely,  Mtdhall  v.  Quinn^  1  Gray,  105, 
41  Am.  Dec.  414,  and  Maeomher  v.  Daane^  2  Allen,  541,  as 
decided,  involve  only  the  question  of  the  assignability  of 
wages  to  become  due  upon  contracts  for  services  rendered. 
The  second  and  only  other  case  in  which  the  assignment  of 
the  prospective  pay  of  a  public  oflScer  has  been  the  subject 
of  judicial  approval  is  that  of  State  Bank  v.  Hastings,  15  Wis. 
78.  This  case  involved  the  assignment  of  the  future  salary 
of  a  judge.  In  delivering  the  opinion,  the  judge  remarked 
that  it  had  not  been  contended  that  the  doctrine  of  the  Bnglish 
eases,  holding  that  assignments  of  the  pay  of  officers  in  the 
public  service,  judges'  salaries,  pensions,  etc.,  were  void,  was 
applicable  to  the  condition  of  society  or  to  the  principles 
of  law  or  public  policy  of  this  country.  The  soundness  of 
the  rule  laid  down  by  the  English  cases,  however,  was  not 
impugned.  Nor  was  it  explained  in  what  way  the  propriety 
of  supporting  this  rule  of  public  policy  ceased  under  our 
political  or  judicial  system.  Nor  does  the  possibility  of  any 
rational  explanation  seem  clear.  The  object  of  the  rule  in 
both  countries  is  to  secure  the  most  efficient  service  to  the 
public  by  those  who  are  appointed  or  elected  to  perform  pub- 
lic duties*  So  long  as  there  are  public  officers  who  are  remu- 
nerated for  their  services,  the  same  conditions  exist  in  both 
oountriee  which  rendw  the  stripping  of  such  officer  of  his  ex- 
pectation of  pay  impolitie.  In  respect  to  thia  general  rule  of 
policy,  therefore,  no  solid  discrimination  can  be  made  between 
tile  political  situation  of  this  country  and  that  in  which  the 
rule  was  first  adopted.  This  was  the  view  taken  by  the  court 
of  appeak  of  the  state  of  New  York  in  the  ease  of  BK$$  v. 
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Lawrence^  58  N.  Y.  442, 17  Am.  Rep.  278,  after  a  tborough 
review  of  the  English  and  American  cases  by  Judge  Johnson. 
This  has  become  a  leading  ease  in  this  conntrj,  and  the  doc- 
trine announced  bj  it  —  namely,  that  the  assignment  by  a 
public  oflScer  of  the  future  salary  of  his  office  is  contrary  to 
public  policy  and  Toid — has  been  followed  in  this  country  in 
the.  cases  of  Bangs  ▼.  Dunn^  66  Cal.  72;  Schlou  y.  Hewleit^  81 
Ala.  266;  Becd  y.  McVicher,  8  Mo.  App.  202. 

Involying  the  same  principle  is  the  caae  of  Field  y.  ChipUy^ 
79  Ey.  260;  42  Am.  Rep.  215. 

The  foregoing  doctrine  in  respect  to  the  non-assignability  of 
unearned  official  pay  may  be  regarded  as  settled  in  this  coun- 
try, as  it  is  in  England,  by  the  great  weight  of  reason  and 
authority.  Nor  is  there  any  difference  between  the  position 
of  a  retired  army  officer  in  this  country  and  those  officers  in 
respect  to  whose  pay  the  English  court  were  ruling.  The  offi- 
cer here,  as  well  as  there,  although  retired  from  actual  cam- 
paigning, is  still  subject  to  military  orders.  By  the  federal 
statute,  he  is  liable  to  be  assigned  to  officer  soldiers'  homes, 
and  to  instruct  in  military  institutes:  R.  8.,  sees.  1256, 1259, 
4816* 

He  stands,  therefore,  upon  the  fix>ting  of  an  officer  owing 
seryice  to  the  public  when  called  upon  frar  its  rendition,  and 
the  rule  announced  protects  his  pay  from  himself  and  his 
ereditors  until  he  earns  it 

The  decree  below  must  be  reyersed. 
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COUET  OF  ERR0E8  AND  APPEALS 


OF 

NEW  JERSEY- 


Dblawabb,  Lackawakna,  and  Westbbn  Railboad 

Company  v.  Tbautwein. 

|83Ksir  Jbsut  Law,  160.] 

Ooimoir  OASBim  —  Durr  to  Sitndat  Tkatklsrs.  —  A  twilrottd  company* 
haTing  accepted  a  passenger,  is  nnder  obligation  to  take  dae  and  reason* 
able  care  for  his  safe^,  and  sach  obligation  arises  by  implication  of  law, 
independent  of  contract.  Therefore  a  passenger  traveling  on  Sunday, 
in  riolation  of  law,  is  not  precluded  from  recovering  for  an  injury  arising 
from  the  carrier's  negligence,  when  such  violation  of  law  was  merely  a 
condition  and  not  a  contribntory  canse  of  the  injury.  In  such  case  the 
passenger  need  not  rely  on  the  contract,  which  was  illegal. 

OOMKOH    CaSHIUI— DUTT    TO    PBOYIDB  SAm  MbaVS    of  AOOI88    TO    AMD 

FBOM  DSPOT.  —  The  duty  of  a  railroad  company  as  a  carrier  of  pas- 
sengers does  not  end  when  the  passenger  is  safely  carried  to  the  place  of 
his  destination.  The  company  must  also  provide  safe  means  of  access  to 
and  from  its  station  for  his  use.  He  has  the  right  to  assume  that  the 
miMins  of  access  provided  are  reasonably  safe.  If  there  are  two  ways, 
one  of  which  is  faulty  in  construction  and  repair,  and  it  has  been  recof|> 
nised  and  assented  to  by  the  company  as  a  means  for  the  entrance  and 
exit  of  passengers,  an  unwarned  passenger  using  it,  and  injured  by  its 
faulty  condition,  is  entitled  to  recover,  although  the  other  way,  whioh  he 
might  have  used,  was  safer«  It  is  entirely  immaterial  who  built  or  main- 
tained the  defective  way. 

BedUf  Muirheidj  and  Magie^  for  the  plaintiflrs  in  error. 

Leon  Ahheii  and  WiUiam  F.  Abheii^  for  the  defendant  in  error. 

DflPUXy  J.  Emma  Trautwein,  the  defendant  in  error,  on 
Sunday,  the  11th  of  September,  1887,  was  a  passenger  on  a 
train  of  the  Delaware,  Lackawanna,  and  Western  Railroad 
Company,  from  New  York  City  to  Lyndhurst,  New  Jersey. 
She  took  passage  in  the  company's  train,  leaving  New  York 
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at  nine  o'clock  in  the  evening,  and  reached  Lyndhuret  about 
9:85,  p.  M.  She  alighted  from  the  train,  and  in  leaving  the 
station  to  reach  the  street,  fell  over  aome  railroad  ties,  and 
received  injuries  for  which  this  suit  was  brought.  On  a  ver- 
dict for  the  plaintiff  below,  and  judgment  thereon,  this  writ 
of  error  was  brought,  and  errors  assigned  upon  the  rulings  of 
the  trial  judge. 

The  act  concerning  vice  and  immorality  provides  that  no 
traveling,  worldly  employment  or  business,  ordinary  or  servile 
labor  or  work,  either  upon  land  or  water  (works  of  necessity 
and  charity  excepted),  shall  be  done,  performed,  or  practiced 
by  any  person  or  persons  within  this  state  on  Sunday.  The 
penalty  prescribed  for  violating  this  statute  is  the  forfeiture  of 
one  dollar  for  every  such  offense,  to  be  recovered  upon  convic- 
tion, and  paid  for  the  use  of  the  poor  of  the  township  in  which 
the  offense  was  committed:  Rev.,  p.  1227,  sec.  1.  The  section 
contains  a  proviso  that  it  should  be  lawful  for  any  railroad 
company  in  the  state  to  run  one  passenger  train  each  way 
over  its  road  on  Sunday  for  the  accommodation  of  the  citizens 
of  the  state.  This  proviso  has  the  effect,  not  only  to  give  to 
the  company  a  right  to  ran  the  specified  trains  on  Sunday, 
bat  also  confers  the  right  upon  the  citizen  to  use  such  trains 
for  ordinary  travel:  Smith  v.  New  York  etc,  22.  R.  Co.f  46  N.  J.  L. 
7.  As  between  the  company  and  a  passenger  on  its  train,  it 
would  seem  that  the  latter  would  have  the  right  to  assume 
that  the  train  on  which  he  is  received  as  a  passenger  is  the 
train  run  under  the  protection  of  the  proviso,  whatever  effect 
the  duplication  of  trains  might  have  in  subjecting  the  com- 
pany to  the  penalty.  There  is  also  some  evidence  that  the 
purpose  of  the  plaintiff  in  going  to  New  York  on  that  day  was 
to  obtain  from  a  physician  a  prescription,  and  get  medicine 
for  her  mother, —  a  purpose  that  would  probably  exempt  the 
plaintiff  from  the  penalty  prescribed  by  the  act.  But  an  in- 
struction to  the  jury  put  on  record  in  the  bill  of  exceptions 
put  the  plaintiff's  case  on  a  broader  ground.  The  trial  judge 
assumed  that  the  company  was  running  this  train  in  violation 
of  the  statute,  and  that  the  plaintiff  was  also  traveling  in  vio- 
lation of  the  statute,  and  instructed  the  jury  that  these  cir- 
cumstances did  not  debar  the  plaintiff  of  her  right  to  recover. 
If  this  proposition  be  sound,  it  will  not  be  necessary  to  con- 
sider the  rulings  of  the  trial  judge  in  construing  the  proviso, 
and  with  respect  to  the  purpose  of  the  plaintiff's  journey  on 
that  day  or  her  right  to  recover. 
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In  Ma8sachu8ett8,  Maine,  and  Vermont,  it  has  been  held 
adversely  to  the  l^al  propofiition  adopted  by  the  trial  judge. 
In  the  federal  coarta,  and  in  tha  oourta  of  other  sister  states^ 
the  decisions  have  been  in  accord  anoe  with  the  roling  of  the 
trial  judge. 

A  contract  to  carry,  made  on  Sunday,  or  to  be  performed 
on  Sunday,  is,  by  force  of  the  statute,  illegal  and  void.  No 
action  could  be  maintained  for  the  breach  of  such  a  contract, 
n(»r  for  services  performed  under  it,  where  the  right  of  action 
rests  exclusively  upon  a  contract,  express  or  implied:  Reeves  ▼. 
BtUcher,  31  N.  J.  L.  224.  It  is  also  clear  that  a  plaintiff  will 
fail  where,  to  make  a  cause  of  action,  he  is  compelled  to  rely 
upon  an  illegal  contract  But  the  duty  of  persons  engaged 
in  these  public  employments  to  safely  and  securely  carry  is 
independent  of  contract  It  is  a  duty  imposed  by  law  from 
considerations  of  public  policy,  and  arises  from  the  fact  that 
persons  or  property  are  received  in  the  course  of  the  business 
of  such  employments:  Marshall  v.  York,  Newcastle^  and  Ber* 
vriek  R.  R.  Co.,  11  Com.  B.  665;  Martin  y.  Great  Indian  K  R. 
Co.,  L.  B.  S  Ex.  9;  QladweU  y.  SteggaU,  5  Bing.  N.  C.  733; 
Pippin  Y.  Sheppard,  11  Price,  400;  Carroll  v.  Stolen  Island 
R.  R.  Co.,  68  N.  Y.  126;  17  Am.  Rep.  221.  In  AusUnyr.  Great 
Western  R.  R.  Co.,  L.  B.  2  Q.  B.  442,  a  suit  was  brought 
against  a  railroad  company  by  a  child  three  years  and  two 
months  old.  The  plaintiff's  mother,  carrying  the  plaintiff  in 
her  arms,  took  a  ticket  for  herself,  but  not  for  the  child,  for 
passage  on  the  defendant's  railway.  In  the  oourse  of  the 
journey  an  accident  happened,  and  the  plaintiff's  leg  was 
broken.  In  a  suit  for  this  injury,  the  defendants  contended 
that  they  were  under  no  contract  with  the  plaintiff  and  that 
they  carried  the  plaintiff  without  any  hire  or  £are  paid  for 
carrying  him.  The  action  was  held  to  be  maintainable. 
Justice  Blackburn  said  that  *'tbe  right  which  a  passenger 
by  railway  has  to  be  carried  safely  does  not  depend  on  his 
having  made  a  contract,  but  the  fact  of  his  being  a  passenger 
casts  a  duty  on  the  company  to  carry  him  safely."  The 
English  cases  to  this  effect  are  cited  and  c<xnmented  on  in 
FoiUkes  v.  Met  Diet.  R.  R.  Co.,  L.  R.  6  C.  P.  D.  167, 169.  The 
rule  may  be  considered  as  settled  that  a  railroad  company, 
having  accepted  a  passenger,  is  under  an  obligation  to  take 
due  and  reasonable  care  for  his  safety,  and  that  that  obfigation 
arises  by  implication  of  law  independent  of  cantraet    To  give 
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the  plaintiff  a  Btanding  in  oonrt  to  sue  for  the  injury,  she  has 
no  need  of  the  aid  of  a  contract  which  was  illegal. 

Nor  was  the  plaintiff's  violation  of  the  Sunday  law,  in  a 
legal  sense,  the  cause  of  her  injury.  It  was  only  the  occasion 
for  an  injury  by  the  defendant's  wrongful  act,  and  hence  her 
wrong-doing  did  not  contribute  to  the  injury  in  such  a  sense 
as  to  deprive  her  of  her  right  of  action;  it  was  merely  a  con- 
dition and  not  a  contributory  cause  of  the  injury.  Thus  in 
WhiU  Y.  Lang,  128  Mass.  698,  86  Am.  Rep.  402,  it  was  held 
that  if  a  person,  while  unlawfully  traveling  on  Sunday,  is  in« 
jured  by  the  assault  of  a  dog,  the  act  of  traveling  was  not  a 
contributory  cause  of  the  injury,  and  that  he  could,  notwith- 
standing his  own  violation  of  the  law,  maintain  his  action 
against  the  owner  of  the  dog.  In  sustaining  the  suit,  the  court 
said:  *'  If  a  person,  who  is  at  the  time  acting  in  violation  of 
law,  receives  an  injury  caused  by  the  wrongful  or  negligent 
duty  of  another,  he  may  recover  therefor  if  his  own  illegal  act 
was  merely  a  condition  and  not  a  contributory  cause  of  the 

injury It  is  true  that  if  he  were  not  traveling  he  would 

not  have  received  the  injury,  but  the  act  of  traveling  is  a 
condition  and  not  a  contributory  cause  of  the  injury." 

The  ninetyHBecond  section  of  the  road  act  (Rev.  1012)  pro* 
vides  that  all  wagons  and  other  wheel  carriages  of  every  kind 
or  description  traveling  or  passing  on  the  highways  within 
this  state,  belonging  to  residents  therein,  shall  track  on  the 
ground  not  less  than  four  feet  and  ten  inches,  under  the  pen- 
alty of  five  dollars  for  each  offense,  to  be  recovered,  one  moiety 
of  which  is  to  be  paid  to  the  overseer  of  highways  and  the 
other  to  the  informer.  The  penalty  in  this  statute,  like  that 
in  the  Sunday  law,  is  prescribed  for  the  purpoee  of  prohibition, 
and  not  revenue,  and  a  citizen  traveling  a  public  highway 
with  a  wagon  of  a  narrower  track  than  that  named  in  the  stat- 
ute is  engaged  in  violating  the  law.  In  some  parts  of  this 
state  the  use  of  pleasure  and  business  wagons  of  the  New  York 
gauge,  which  is  narrower  than  that  of  our  statute,  is  quite  com- 
mon. In  collision  cases  on  public  highways,  or  at  railroad 
crossings,  the  defense  that  plaintiff  is  debarred  of  his  action 
on  the  ground  of  contributory  negligence,  for  the  reason  that 
the  wagon  which  be  was  driving  did  not  conform  to  the  statu* 
tory  gauge,  has  never  occurred  to  counsel,  who  are  usually 
astute  in  discovering  grounds  of  defense  under  the  doctrine  of 
contributory  negligence.  In  my  experience  it  has  never  been 
thought  worth  while  to  inquire  in  such  cases  as  to  the  track 
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of  the  wagon  injured  or  destroyed  in  such  a  collision^  and  a 
defense  on  that  ground  would  obviously  receive  no  considera- 
tion. 

The  cases  sustaining  the  ruling  of  the  trial  judge  on  this 
head  are  numerous*  They  are  cited  and  approved  by  leading 
text- writers  in  discussing  this  subject:  Bishop  on  Non-contract 
Law,  sees.  63,  64;  2  Wood  on  Bailways,  sec.  818;  Beach  on 
Contributory  Negligence,  sec.  81;  Cooley  on  Torts,  2d  ed.,  178 
(155)  et  seq.,  and  notes.  On  principle,  as  well  as  by  the  weight 
of  authority,  the  ruling  of  the  trial  judge  was  correct. 

The  station  at  which  this  accident  happened  was  located 
upon  an  embankment  elevated  above  the  public  road,  which 
crosses  the  railroad  under  a  bridge  carrying  the  railroad  over 
the  public  road<  The  company  had  a  depot  building  for  the 
reception  of  passengers  on  a  level  with  the  track  on  the  north 
side  of  its  track.  At  the  west  end  of  this  building  there  were 
steps  for  the  accommodation  of  passengers,  leading  down  to 
the  public  road.  On  the  south  side  of  the  embankment  there 
was  a  stairway,  leading  also  to  the  public  road,  built  by  pri- 
vate persons  residing  in  that  neighborhood,  for  their  own  con- 
venience, and  used  by  passengers  as  means  of  access  to  and 
from  the  station.  The  company  did  not  construct  or  keep  this 
stairway  in  repair.  The  stairway  rested  against  the  embank- 
ment of  the  railroad;  it  was  on  the  company's  grounds,  and 
led  to  the  public  street.  From  the  depot  building  to  the  top 
of  the  stairway  there  was  a  gravel  walk,  and  the  employees  of 
the  company  tesified  that  the  passage  was  kept  free  and  opened 
and  unobstructed.  It  was,  apparently,  a  way  provided  as  a 
means  of  access  to  and  from  the  company's  depot  grounds. 

On  the  occasion  when  the  plaintiff  received  her  injury,  the 
train  reached  the  station  at  9:8S.  The  night  was  dark 
and  stormy.  There  is  no  light  in  or  about  the  depot  build- 
ing, and  no  person  there  to  direct  passengers  as  to  the  way 
to  leave  the  depot  grounds.  The  plaintiff,  in  crossing  the 
tracks  on  her  way  to  the  stairway,  fell  over  some  timber  and 
received  the  injury  for  which  she  sues.  The  plaintiff  testified 
that  the  only  time  she  was  at  that  depot  before  that  night  she 
used  this  stairway,  and  that  she  knew  of  no  other  passage  to 
or  from  the  depot. 

The  judge  submitted  to  the  jury  the  question  whether  the 
plaintiff  was  justified  in  using  tiiis  way  out  from  the  depot,  in 
this  language:  '^  Did  the  plaintiff  do  right  in  taking  this  way 
out?    That  depends  upon  the  question  whether  this  way  of 


i 
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passage  was  there  by  the  recognition,  procurement,  or  assent 
of  the  company  as  a  means  for  the  entrance  and  exit  of  pas- 
sengers. Proof  of  such  approval  by  the  company,  or  of  its 
recognition,  need  not  be  made  by  any  resolution  or  declaration 
of  the  company,  or  of  its  agents.  If,  to  persons  of  ordinary 
understanding  and  discernment,  it  appeared  to  be  such  a  way, 
and  by  the  company  it  was  allowed  to  remain  and  be  in  use 
by  passengers  going  to  or  from  trains,  any  one  going  to  and 
from  a  train  as  a  passenger  was  authorized  to  make  use  of  it. 
If  the  company  permitted  it  to  be  done  openly,  so  that  persons 
of  reasonable  judgment  and  discernment  would  conclude  it  to 
be  a  means  of  entrance  and  exit,  then  any  passenger  was 
authorised  to  take  it  and  use  it  It  is  submitted  to  you  as  a 
question  of  fact,  whether,  to  an  ordinary  observer,  this  was 
held  out  as  one  of  the  passage-ways  from  the  depot  to  the 
public  street  If  so,  any  passenger,  unwarned,  might  use  it 
as  such.  If  you  should  so  find,  it  is  entirely  immaterial  who 
built  the  stairway  or  who  kept  it  in  repair." 

The  duty  of  a  railroad  company  as  a  carrier  of  passengers 
does  not  end  when  the  passenger  is  safely  carried  to  the  place 
of  his  destination.  The  company  must  also  provide  safe 
means  for  access  to  and  from  its  station  for  the  use  of  passen- 
gers, and  passengers  have  a  right  to  assume  that  the  means  of 
access  provided  are  reasonably  safe.  If  there  be  two  ways, 
one  of  which  is  faulty  in  construction  or  repair,  a  passenger 
using  it,  and  injured  by  its  faulty  condition,  will  not  be  de« 
barred  of  his  action,  altiiiough  the  other,  which  he  might  have 
used,  was  safer:  Langmore  v.  Ore€^  Western  £•  J2.  Co.,  19  Com. 
B.,  N.  S.,  188.  A  company  having  provided  one  safe  and  con* 
venient  way  of  ingress  and  egress  to  and  from  its  station  may, 
as  contended  for  by  the  company's  counsel,  sufier  private  per- 
sons, for  their  own  convenience,  to  have  and  use  another  way 
of  access  across  its  depot  grounds,  and  it  may  be  that  those 
who  use  such  a  way  will  do  so  at  their  peril,  if  they  have  no- 
tice of  the  private  character  of  the  way.  But  that  is  not  this 
case.  The  passage-way  taken  by  the  plaintiff  led  to  the  pub- 
lic street,  and  had  every  indication  of  having  been  provided 
for  use  by  the  public  as  a  way  to  and  from  the  station.  Under 
the  charge  of  the  court  and  the  finding  of  the  jury,  it  must  be 
taken  to  be  the  fact  that  this  way  of  passage  was  there  by 
recognition,  procurement,  or  consent  of  the  company,  and  that 
by  sufferance  and  use  it  had  obtained  such  an  appearance  of 
a  passage-way  passengers  were  invited  to  use,  and  that  persons 


448     DxLAWAXB  wro.  B.  B.  Co.  v,  Tbautwshi.    [New  Jersey, 

of  reasonable  judgment  and  discernment  would  conclude  it  to 
be  a  means  of  entrance  and  egress.  It  was  of  a  passage-waj 
having  these  eharaoteristicB  that  the  judge  said  that  it  was 
immaterial  who  built  the  stairway  or  who  kept  it  in  repair. 

In  Beard  y.  Conn4etieut  etc.  R.  R.  Co.^  48  Vt.  101,  there  was 
a  stairway  for  passengers  through  the  company's  depot  build- 
ing, and  also  a  stairway  at  each  end  of  the  passenger  platform. 
The  stairway  at  the  north  end  was  opened  at  the  top,  and  there 
was  nothing  to  indicate  that  it  was  not  for  the  use  of  passeii- 
gers.  In  fact,  that  stairway  was  built  by  an  express  company, 
and  was  used  exclusively  by  the  express  company  for  remov- 
ing express  freight,  and  opened  into  the  street,  over  a  platform 
for  loading  and  unloading  express-wagons.  The  plaintiff,  a 
passenger,  in  attempting  to  pass  down  the  stairway  iu  the 
dark,  fell  and  was  injured.  For  tius  injury  she  sued  the  rail^ 
road  company.  The  defendant's  counsel  requested  the  trial 
judge  to  charge  the  jury  that  the  plaintiff  could  not  recover 
unless  she  showed  that  the  lower  platform,  in  stepping  from 
which  she  was  injured,  was  on  the  defendant's  premises.  The 
court  declined  to  so  instruct  the  jury,  but  told  the  jury  that 
the  plaintiff,  to  recover,  must  establish  that  the  company  was 
guilty  of  negligence  in  leaving  the  stairway,  where  it  left  the 
upper  platform,  open,  and  without  any  guard  or  notice  to  warn 
passengers  that  the  stairway  was  not  to  be  used  as  a  way  of 
passage  to  the  street  below,  and  that  she  was  injured  by  such 
negligence  or  want  of  care  on  the  part  of  the  defendant,  with- 
out any  neglect  or  want  of  care  on  her  part  contributing  to  the 
injury.  This  instruction  was  held  to  be  correct  The  court, 
in  sustaining  the  instructions  of  the  trial  judge,  speaking  of 
the  likelihood  of  a  stranger  to  regard  that  stairway  as  de- 
signed to  furnish  a  safe  way  of  getting  to  the  street,  said:  ^  If 
not  so  designed,  and  it  was  unsafe  to  a  stranger  for  such  a 
purpose  in  the  darkness,  it  was  the  duty  of  the  defendant 
to  forefend  against  injury  by  closing  up  the  head  of  the 
stairs,  or  by  notifjdng  in  some  effectual  way  against  using 
those  stairs  for  getting  to  the  street  .  .  •  •  In  view  <tf  the  un- 
questionable law,  the  request  to  which  the  exception  was  taken 
seems  frivolous.  The  open  stairs  on  the  margin  of  the  plat- 
form led  the  plaintiff,  without  fault  on  her  part,  to  the  point 

of  harm The  fact  that  the  bottom  of  the  pit&ll  on 

which  the  plaintiff  landed,  and  thereby  received  hurt,  was 
beyond  the  line  of  ownership  of  the  defendant  neither  relieved 
the  duty  nor  mitigated  the  fault  of  the  defendant." 
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In  tbe  case  in  hand,  contributory  negligence  by  the  plaintiff 
was  negatived  by  the  jary.  The  case  is  here  solely  on  the  n8« 
of  the  passage-way  by  the  plaintiff,  and  the  duty  of  the  com* 
pany  with  regard  to  its  condition  and  safety.  We  think  the 
instruction  of  the  trial  judge  on  that  subject  was  correct  A 
pttssage-way  having  the  characteristics  mentioned  by  the 
judge  became,  by  the  company's  act,  a  passage-way  which 
passengers  were  invited  to  use,  with  respect  to  which  the  com- 
pany was  under  a  duty  to  have  it  kept  reasonably  safe  for  use- 
A  passenger  using  the  way  under  such  an  invitation  was  not 
bound  to  inquire  by  whose  contributions  the  stairway  was 
erected  or  maintained.  Nor  was  the  company  absolved  from 
its  duty  in  the  premises  by  the  fact  that  it  erected  and  main- 
tained, at  its  own  expense,  another  way  of  exit 

The  other  exceptions  on  the  record  have  been  examined. 
We  find  no  error  in  the  conduct  of  the  trial,  and  the  judgment 
should  be  affirmed.  ^___ 

CAaaiBBs  OF  Pashsngsrs,  Caub  RKitnaxD  op.  —  Baflwayi,  m  oarrieri 
of  passengen,  are  bound  to  keep  the  platforms  of  their  stations  in  a  safe  oon- 
dition  for  persons  to  enter  and  leare  the  cars:  PetuuyliHinia  Co.  v.  Marion,  123 
Ind.  416;  IS  Am.  Sfe.  Rep.  390,  and  note. 

SaiiDAT— -NiOLiGKNOS.  —  Disobedience  of  the  Sunday  law  is  not  a  fpood 
defenM  to  an  action  by  one  who  has  been  injnred  through  the  negligenoe  of 
»  railroad  company  upon  whoee  oars  he  waa  riding  as  a  passenger:  LoMinilU 
ete.  JTy  Ok  T.  Bmek,  116  Ind.  666;  9  Am.  St.  Rep.  883,  and  note. 


ElSNRB   V.    HeILEBCAN. 

[52  Nbw  Jbbsit  Law,  S78.1 

TnAUVUhotT  GoNTSTANon.  —  FRAODaLSKT  JuoomiiT  DsBXOB  cannot  ra- 
gain  his  own  property  which  he  has  attempted  to  pat  beyond  the  reach 
of  creditors,  by  purchasing  it  through  another,  under  a  subsequent  judg- 
mant  against  himself;  and  the  purchase-money  so  paid  by  him  will  b* 
regarded  as  baring  been  paid  in  satisfaction  of  his  just  obligations. 

T.  /.  Middleton  and  John  W.  Weseotty  for  the  plaintiffs  in 
error. 

P.  V.  Voorheesy  for  the  defendant  in  error. 

Van  Sycksl,  J.  This  action  was  instituted  in  the  Cam- 
den circuit  court  by  Heileman  to  recover  possession  of  lands 
in  the  county  of  Camden. 

The  plaintiff  derived  liis  title  to  the  lands  through  a  dmi 

AM.  ST.  aSF.*  VOk  XIX.  — tt 
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from  the  BherifT  to  him,  dated  February  9, 1885.  The  sheriff 
sold  by  virtue  of  an  execution  issued  upon  a  judgment  recoT- 
ered  March  27,  1882,  by  one  Witham  against  Frederick 
Fisher. 

The  defendant's  title  rested  upon  a  deed  made  by  said 
Frederick  Fisher  to  said  Francis  Frey  shortly  prior  to  the 
rendition  of  said  judgment 

Heileraan,  in  support  of  his  actibn,  showed,  on  the  trial 
below,  that  the  conveyance  by  Fisher  to  Frey  was  for  the 
purpose  of  hindering  and  delaying  Witham  in  the  collection 
of  his  said  debt,  and  therefore  void. 

In  this  aspect  of  the  case,  no  doubt  could  be  entertained  of 
Heileman's  right  to  recover. 

But  on  the  trial  below  Frey  ofifered  to  show  that  HeUeman 
purchased  at  the  sheriff's  sale  for  and  on  behalf  of  Fisher, 
the  fraudulent  debtor,  and  that  although  the  sheriff's  deed 
was  made  to  Ileileman,  the  consideration  money  was  fur- 
nished by  Fisher  to  Heileman,  who  held  the  title  for  Fisher. 

This  evidence  was  overruled  by  the  trial  judge,  and  there- 
upon judgment  was  recovered  by  Heileman. 

I  am  of  opinion  that  there  was  error  in  excluding  this  evi- 
dence. 

In  determining  the  competency  of  the  proposed  defense,  we 
must  regard  Heileman  and  Fisher  as  one  and  the  same  per- 
son. 

This,  then,  was  the  posture  in  which  the  offered  evidence 
would  have  presented  the  case:  Fisher,  in  the  name  of  Heile- 
man, was  attempting  to  overthrow  a  prior  title  derived  from 
himself,  by  setting  up  his  own  fraud.  Frey's  title  was  para- 
mount according  to  date,  and  it  could  be  postponed  to  the 
title  acquired  through  the  sheriff's  deed  only  by  showing 
Fisher's  fraud.  As  against  Fisher,  the  conveyance  by  him 
to  Frey  is  good.  Fisher  would  have  no  standing  in  a  court 
of  equity  to  put  aside  his  own  deed,  nor  could  his  fraudulent 
grantee  appeal  successfully  to  such  a  tribunal  to  lend  him  its 
aid  in  resisting  any  proceeding  which  Fisher  might  institute 
in  a  court  of  law.  It  is  against  the  policy  of  the  law  to  per^ 
mit  the  fraudulent  debtor  to  regain  the  property  which  be  has 
attempted  to  put  beyond  the  reach  of  the  creditor.  Therefore^ 
neither  in  a  court  of  law  or  equity  is  he  permitted  to  set  up 
his  own  fraud  in  avoidance  of  the  deed  which  stands  in  his 
way.  If  the  scheme  resorted  to  in  this  case  could  prevail,  the 
•ffeot  of  this  salutary  rule  for  the  suppression  of  fraud  will  be 
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greatly  diminished,  and  the  fraud-doer  will  experience  little 
difficulty  in  diepoeseseing  his  fraudulent  grantee. 

In  consequence  of  the  attempted  fraud,  the  law  will  regard 
this  transaction  as  if  no  sale  had  been  made  under  the  judg* 
ment,  and  as  if  the  fraudulent  debtor  had  paid  his  mioney 
through  Heileman  in  satisfaction  of  his  just  obligation.  No 
YaUd  title  could  pass  to  the  debtor,  nor  to  Heileman,  who 
stood  for  him,  by  this  device,  conceived  in  fraud  on  his  part. 
The  legal  title  cannot  prevail  which  bus  its  inception  in  a 
contrivance  which  the  law  condemns;  it  comes  from  a  tainted 
Bonrce. 

Mvlford  Y.  TuniSj  85  N.  J.  L.  256,  is  relied  upon  to  support 
the  plaintiff's  case. 

The  cases  differ  in  this  material  respect  In  MuHford  y. 
Twnu^  85  N.  J.  L.  256,  the  fraudulent  debtor's  lands  were  sold 
under  a  bona  ^d«  judgment  against  him  to  one  Pierson,  who 
had  no  complicity  with  him.  A  valid  legal  title  passed  to 
Piersouy  which  was  superior  to  the  title  of  the  debtor's  &aud« 
ulent  grantee.  The  supreme  court  held  that  the  title  thus 
acquired  by  Pierson,  which  was  untainted  by  fraud,  could  not 
be  lost  by  his  attempt  to  transmit  it  to  Tunis,  his  grantee,  for 
a  consideration  paid  by  the  judgment  debtor.  The  title  of 
Mulford,  the  fraudulent  grantee  of  the  debtor,  was  superseded 
and  defeated  by  the  operation  of  the  sale  and  conveyance, 
under  the  judgment,  to  Pierson.  In  the  case  in  hand,  the 
fraud  of  the  debtor  rendered  the  sheriff's  sale  inoperative  to 
pass  the  title  for  his  benefit.  The  law  leaves  him  in  the  po8i« 
tion  he  made  for  himself  by  his  fraudulent  conveyance. 

The  judgment  below  should  therefore  be  reversed. 


fmAVmnxn  Copvxtavois.  ~  The  general  rale  It,  that  a  frandnleiit  ooo- 
v^jaaee  it  valid  as  between  the  partiee  thereto^  and  neither  eta  vfige  his 
ewB  irand  aa  a  meau  or  ground  of  eeoape  from  hia  own  set  er  deeds  Hots 
la  Ovtf  V.  Bamf.  IS  Am.  St  Bep.  517,  ftia 
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GuBBiB  t;,  Wavbblt  and  New  York  Bat  Bail- 
road  Company. 

fIB  Nsw  JSBBIT  Law,  S8L] 

fciwawT  Boiunr — BxTLi  of  CoimMaATioir.  —  It  !•  an  •liablished  rale,  In 
prooeedingi  for  the  ooadeoaialioii  of  landa,  tluik  Klio  }«flt  oompamatioii 
irhioh  tbo  Und-ownar  is  Mititlad  to  roooiTo  for  hU  lao4  and  the  daa^ 
•got  thereto  mast  be  limited  to  the  timet  •  portkm  of  which  is  aofeoaHy 
tskeD. 

Xkxhkut  Douaim  —  Mxasubb  ov  Damaobs. — The  mere  platting  of  land 
into  blocks  on  e  map  does  not  ^Tide  it  into  separate  tracts  so  as  to 
limit  the  owner's  damages  to  the  Talae  of  a  partienlar  block,  a  araall 
paraUalogram  of  whloh,  ae  it  appears  on  the  map^  is  actaallj  taken 
under  the  right  of  eminent  domain. 

KmHXVT  Dokaih — Fboof  of  Spxcoal  Valub  of  Lako  Ck^nDimnESL  ^Tbe 
situation  and  snrronndiDgs  of  land  songfat  for  railroad  purposes  may 
impart  to  it  a  speeial  oommeroial  Tahie  lor  sash  pnrpooss  generaUy,  and 
the  owner  may  ehow  snoh  special  valne,  and  rs^  the  benefit  of  tt^  when 
called  npoo  to  part  with  his  land  by  the  compolsory  process  cl  condem* 
nation. 

ftnuMiT  DoKAnr  ^  CoMFSKSAnoir.  —  Bulb  Atfuoablb  to  Ooin>Biciv  atiov 
OF  Lahd  to  QuAgi  PcTBUO  UsBi  is,  that  the  owner  shaU  be  given,  by 
way  of  compensation  for  his  land,  its  fsir  price  for  any  nee  for  which 
it  has  a  commercial  Talae  of  its  own  in  the  immediate  present^  or  in 
reasonable  anticipation  in  the  near  fntnre.  The  owner  is  to  be  oom« 
pensated  for  the  deprivation  of  any  existing  valne. 

KuHBirr  DoMAiv  — Bulb  of  CouPBirsAnov. — The  nde  that  the  speeial 
adrantage  of  the  lead  to  the  party  aaqniijng  it  fay  condennation  by 
right  of  eminent  domain  shall  not  add  to  the  compensation  to  be  paid 
the  land-owner  applies  to  cases  where  the  taking  which  is  adranti^ 
geoos  to  the  taker  is  not  pecnHarly  disadvantageoas  to  the  seller.  If« 
howoTer,  the  advaiitageons  featnre  is  of  sach  a  natnre  that  it  is  of 
special  commeroial  value  in  the  hands  of  either,  then  ens  eaiiBot  take 
it  from  the  othsr  without  paying  lor  sach  q>eoisi  yalua. 


Bandolphf  Condiet^  and  Blaelf  for  the  plaintiff  in  error. 
Vr$dembwr^  and  Qarreimm^  for  the  defendant  in  error. 

Garribon,  J.    ThiB  writ  of  error  brings  up  the  drcuit 

record  of  an  issue  tried  upon  an  appeal  from  the  award  of 
commissioners  appointed  to  condemn  the  lands  of  Mungo  J. 
Currie,  upon  the  application  of  the  Waverly  and  New  York 
Bay  Railroad  Company.  The  land-owner  is  the  plaintiff  in 
error.  The  land  taken  for  railroad  purposes  is  a  strip  one 
hundred  feet  in  width  and  seven  hundred  and  seventy  feet  in 
length,  lying  near,  but  not  fronting  upon,  New  York  Bay. 
The  strip  in  question  is  part  of  a  tract  of  several  acres  belong* 
ing  to  the  same  owner.  This  tract  had  been  platted  by  its 
owner  into  town  lots,  and  delineated  upon  a  map  showing 
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BireeU  and  avenues  In  1885  lots  were  offered  at  poblie  eale 
hy  this  map,  but  no  lots  abutting  upon  the  avenues  adjacent 
to  the  strip  in  question  have  been  sold.  The  route  selected 
by  the  railroad  runs  parallel  with  and  in  immediate  adja- 
cency to  an  avenue  marked  upon  this  map  as  Fifty-second 
Street.  The  block  upon  which  ttie  route  is  located  is  bounded, 
upon  this  map,  by  Fifty-second  Street  upon  one  side,  and  by 
Fifty-third  Street  upon  the  other,  and  is  the  only  block  any 
portion  of  which  is  actually  taken  by  the  railroad.  In  this 
aituation  of  affairs,  the  jury  were  instructed  by  the  trial  court 
that  the  damages  to  be  awarded  to  the  land-owner  must  be 
limited  to  the  particular  block  a  portion  of  which,  as  shown 
upon  the  map,  was  actually  taken,  unless  it  appeared  from 
the  evidence  that  the  owner  was  using  that  block,  in  common 
with  the  rest  of  his  lands,  for  a  single  use.  In  explaining 
this  instruction  to  the  jury,  the  court  used  two  illustrations. 
The  jury  was  told  that  if  the  owner  had  a  factory  that  cov- 
ered three  or  four  of  these  blocks,  and  was  using  that  factory 
as  an  entirety,  then  the  block  taken  would  not  be  the  limit 
for  assessing  damages.  The  other  illustration  was  that  of  a 
farmer  who,  having  mapped  hia  farm  into  blocks,  continued 
to  cultivate  it  as  a  unit. 

The  propriety  of  the  rule  of  damages  thus  laid  down  is  the 
Bubject  of  a  specific  exception  to  the  judge's  charge. 

It  is  an  establiahed  rule  of  law,  in  proceedings  Ibr  ecm- 
demnation  of  land«  that  the  just  compenaatioaik  whiefa  the 
laad-owner  is  entitled  to  receive  lor  hia  lands  and  damages 
thereto  must  be  limited  to  the  traei  a  portioD  of  which  is 
actually  taken.  The  propriety  of  this  role  ia  quite  af^rent 
It  is  solely  by  virtue  of  hia  ownership  of  the  tract  invaded 
that  the  owner  is  entitled  to  incidental  damages.  His  own- 
effsbip  of  other  lands  ia  without  legal  significance.  Within 
the  tract  thus  owned  his  rights  are  twoiold:  1.  He  is  to  be 
paid  the  value  of  the  land  included  in  the  petition  of  the 
condemning  agent;  and  2.  He  is  CDtitled  to  an  award  of  such 
damages  as  result  to  the  residue  ef  his  tract  In  the  appli- 
cation of  this  rule,  no  practical  difficulty  can  arise  where 
the  tract  is  bounded  by  the  lands  of  others.  The  difficulty, 
in  so  far  as  it  has  arisen  hitherto,  is  in  those  cases  in  which 
the  owner  of  several  blocks  of  land  separated  from  each 
other  by  public  highways  has  claimed  compensation  for  land 
taken  in  one  block,  and  also  incidental  damages  to  his  adja- 
tent  parcels.    The  question  thus  presented  ia  said  to  have 
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been  decided  adversely  to  the  claim  of  the  land-owner  in  the 
case  of  Matter  of  New  York  Central  R.  R.  Co.^  6  Hun,  149. 
That  case  decides  that  in  the  city  of  New  York  blocks  of 
building  lots  are  separate  tracts,  and  that  no  tract  can  be  re- 
garded as  incidentally  injured  save  only  the  particular  one 
out  of  which  the  land  required  by  the  railroad  company  is  in 
fact  taken.  The  value  of  this  case  as  an  authority  upon  the 
point  under  consideration  is,  however,  greatly  impaired,  if  not 
altogether  destroyed,  by  the  fact  that  by  virtue  of  an  act  of 
the  legislature  of  New  York  passed  in  1813  the  fee  to  the 
streets  and  other  public  lands  in  the  city  of  New  York  is 
vested  in  the  municipality:  Kellinger  v.  Forty-second  St,  etc 
R.  R,  Co.f  50  N.  Y.  206.  For  obvious  reasons,  this  case  fur- 
nishes no  controlling  principle  applicable  to  those  jurisdictions 
in  which  an  owner  may  assert  absolute  continuity  of  title  to 
abutting  lands  lying  upon  opposite  sides  of  a  public  highway: 
Salter  v.  Jonae,  39  N.  J.  L.  469;  23  Am.  Rep.  220;  Pennsylva- 
nia R,  R.  Co.  V.  AyreSf  50  N.  J.  L.  660;  Ayree  v.  Pennsylvania 
R.  R.  Co.^  52  N.  J.  L.  405.  Indeed,  a  contrary  view  obtained 
recognition  in  the  supreme  court  of  this  state  in  the  case  of 
Somerville  and  Boston  R.  R.  Co.  v.  Doughty,  22  N.  J.  L.  496. 

The  present  case,  however,  does  not  call  for  a  decision  upon 
this  point  The  question  now  before  us  is,  not  what  would  be 
the  rule  of  damages  where  the  owner's  tract  is  actually  sub- 
divided by  public  highways,  but  whether  the  delineation  of 
proposed  subdivisions  upon  a  map  shall  have  the  effect  of 
limiting  incidental  damages  to  a  particular  block  shown  upon 
such  map.  The  question  thus  presented  is  quite  apart  from 
the  rights  which  a  vendee  purchasing  by  such  map  acquires 
against  his  vendor.  As  the  case  comes  before  us,  there  is 
nothing  actually  upon  the  ground,  nor  is  there  anything  con- 
structively in  the  conduct  of  the  owner,  to  break  the  previous 
unity  of  his  title  over  his  entire  tract  The  fee  in  the  lands 
marked  '*  streets"  upon  the  map,  which  would  have  remained 
in  him  even  if  an  easement  had  actually  attached,  is  as  yet 
in  him,  unsubjected  to  any  burden  which  an  invading  cor- 
poration can  set  up  as  the  legal  limit  of  the  territory  over 
which  the  rule  of  resulting  damages  may  extend.  If  dam- 
ages are  to  be  confined  to  a  small  parallelogram  of  land  out 
of  a  tract  of  many  acres  similarly,  although  not  equally,  in- 
jured, it  must  be  either  because  the  land  thus  selected  is  in 
fact  a  separate  tract,  or  because,  by  virtue  of  some  rule  of 
law,  it  must  be  so  regarded.    In  the  present  case,  neither  of 
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these  conditions  exists.  The  instracUon,  therefore,  that  the 
owner's  damages  must  be  limited  to  a  particular  block  de» 
lineated  upon  bis  map,  unless  he  could,  by  evidence,  show  an 
actual  and  contra  user,  was  giving  to  the  mere  act  of  platting 
of  the  land  upon  paper  an  effect  in  excess  of  its  legal  import 
The  presumption  of  law  thus  assumed  threw  upon  the  owner 
of  the  lands  a  burden  of  proof  which  must  be  regarded  as  in* 
jurious  to  his  property  rights.  For  the  correction  of  this  error 
there  must  be  a  new  trial. 

A  further  question  is  presented  upon  this  record.  Upon 
the  trial  of  the  appeal,  a  line  of  proof  was  offered  by  the 
land-owner,  which  was  overruled,  and  a  bill  of  exceptions 
allowed.  The  offer  was  to  prove,  in  respect  to  the  lands 
taken,  a  number  of  matters  tending  to  show  that  it  possessed 
a  special  value  for  railroad  purposes  generally,  irrespective  of 
its  individual  advantages  to  the  defendant  in  error.  Some 
of  the  matters  thus  offered  were  purely  speculative  opinions, 
while  others  were  conclusions  from  undisclosed  facts.  Such 
offers  were  properly  overruled.  There  were,  however,  offers 
which  we  think  were  improperly  rejected.  Among  other 
things,  the  land-owner  offered  proof  upon  the  following  points: 
1.  That  more  than  two  thirds  of  the  land  in  Hudson  County 
lying  upon  the  New  York  Bay  was  occupied  as  railroad 
termini;  2.  The  situation  of  the  land  in  question  in  relation 
to  this*  water-front;  3.  The  width  of  the  territory  thus  avail- 
able; 4.  The  relation  of  the  land  in  question  to  that  portion 
of  New  York  Bay  as  yet  unappropriated  for  railroad  pur- 
poses. These  offers  were  overruled,  not  because  they  were 
unsusceptible  of  proof,  but  because  they  were  regarded  as  not 
proper  subjects  for  the  consideration  of  the  jury  in  estimating 
the  amount  of  their  award.  The  propriety  of  this  ruling  is 
before  us  upon  this  recerd.  In  substance,  the  land-owner 
offered  to  show  to  the  jury  the  situation  and  surroundings  of 
the  land  in  question,  with  reference  to  its  special  availability 
as  a  railroad  approach  to  an  established  center  of  commerce. 
His  contention  was,  that  if  this  availability  could  be  shown, 
it  gave  to  his  lands  a  pecuniary  value  for  this  purpose  for 
which,  as  their  owner,  he  was  entitled  to  be  paid.  In  the 
aspect  in  which  the  case  comes  before  us,  we  must  assume 
that  such  an  availability  existed,  and  that  it  could  have  been 
shown.  The  rule  is  imperative  that  where  an  offer  is  made 
and  rejected,  those  things  must  be  considered  as  true  which 
the  plaintiff  in  error  offered  to  prove  and  was  not  permitted 
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to  piwe:  Peak  v.  SUUe,  60  N.  J.  L.  179,  219;  Peacock  t.  8iaU^ 
£0  N.  J.  L.  658,  665;  Seciland  Comty  ▼.  HiU,  112  U.  8.  188, 
186.  The  qQesiions  raised  by  thiB  ruling  are:  1.  Maj  the 
situation  and  surroundings  of  land  sought  for  railroad  pur* 
poses  impart  to  it  a  special  ralue  for  such  purposes  generallyT 
2.  If  such  special  ralue  is  shown,  may  the  owner  reap  the 
benefit  of  it  when  called  upon  to  part  with  his  land  by  the 
eompulsorf  process  of  condemnation?  That  land  near  a 
center  of  trade  increases  in  value  with  the  growth  of  com- 
merce,  and  in  the  line  of  its  requirements,  is  not  more  self- 
evident  than  that  as  the  locations  for  railroad  access  to  such 
a  oenter  are  taken  up  and  occupied,  the  residue  of  the  lands 
available  for  such  purposes  increases  in  special  value  in  pro- 
portion to  the  demand  thus  created  and  to  the  scarcity  thus 
produced.  From  the  same  elements  of  common  knowledge, 
it  results  that  the  value  arising  from  this  situation  of  affairs 
is  an  existing  value,  inherent  in  the  residue  of  such  lands  at 
whatever  time  any  portion  of  such  residue  is  sought  by  a  new 
claimant  for  railroad  facilities. 

It  would  be  contrary  to  economic  law  and  repellent  to  com- 
mon justice  to  permit  the  fact  that  the  lands  are  selected  by 
a  public  agent  because  of  this  availability  to  strip  them  of  any 
element  of  value  which,  independently  of  the  new-comer  and 
prior  to  his  advent,  they  possessed.  The  fact  that  the  special 
value  acquired  by  lands  thus  situated  has  arisen  from  their 
availibility  for  purposes  similar  to  those  to  which  the  con- 
demning party  proposes  to  put  them  is  without  significance. 
Such  an  availability  is  not  special  to  this  one  carrier;  it  is 
general  to  all  who  are  engaged,  and  to  all  who  may  be  en- 
gaged, in  similar  enterprises,  whose  existence  and  whose 
presence  as  a  class  at  or  near  these  lands  became  an  admitted 
fact  by  the  rejection  of  testimony  competent  to  prove  it 
Whether  this  circuui stance  does  or  does  not  impart  an  appre- 
ciable money  value  to  any  given  piece  of  land  is  a  pure  ques- 
tion of  fact,  and  must  be  treated  as  such.  Our  present 
concern  is  to  discover  by  what  rule  of  law  applicable  to  inves- 
tigations of  this  character  the  jury  are  excluded  from  passing 
upon  this  element  of  value,  if  in  fact  it  exists.  The  rule  of 
law  applicable  to  the  condemnation  of  land  to  these  qua^i 
public  uses  is,  that  its  owner  shall  be  given,  by  way  of  compen- 
sation for  his  land,  its  fair  price  for  any  use  for  which  it  has  a 
commercial  value  of  its  own  in  the  immediate  present  or  in 
reasonable  anticipation  in  the  near  future.    It  is  for  the 
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owiier'0  deprivation  of  any  existing  value  that  he  is  to  be  com- 
peosxted.  Neither  the  individual  advantages  to  the  party 
acquiring  the  land,  nor  the  necessity  of  its  acquisition,  can  be 
considered  in  computing  the  loss  of  the  land  to  the  owner;  but 
there  i&  nothing  in  this  principle  which  I  have  stated  as  favor* 
able  to  the  public  agent,  as  the  law  admits,  which  will  enable 
A  condemning  party  to  take,  without  payment,  land  values 
not  created  by  it  nor  based  upon  its  advantage  or  necessity, 
but  which,  on  the  contrary,  antedated  its  advent,  and  owe 
their  existence  to  natural  situation  and  growth  of  trade,  and 
the  general  economic  laws  underlying  all  commercial  values. 
The  rule  that  the  special  advantage  of  the  land  to  the  acquir- 
ing corporation  shall  not  add  to  the  compensation  to  be  paid 
the  land-owner  applies  to  cases  where  the  taking,  which  is 
advantageous  to  the  purchaser,  is  not  pecuniarily  disadvan- 
tageous to  the  seller.  If^  however,  the  advantageous  feature  is 
of  such  a  nature  that  it  is  of  commercial  value  in  the  hands  of 
either,  then  one  cannot  take  it  from  the  other  without  paying 
for  it. 

These  views  are  in  entire  harmony  with  the  principle  laid 
down  by  the  supreme  federal  court  in  Misrisrippi  etc.  Boom  Co, 
T.  Patteraon^  98  U.  8.  403,  where  it  was  held  that  the  situation 
of  certain  islands,  with  reference  to  their  special  adaptability  to 
booming  purposes,  might  be  shown  as  a  circumstance  which 
the  owner  had  a  right  to  insist  upon  as  an  element  in  estimating 
the  value  of  his  lauds.  Similar  views  have  been  expressed  in 
many  of  the  state  courts:  Truateea  of  College  Point  v.  Dennett^  5 
Thomp.  A  C.  217;  2  Hun,  669;  Chicago  etc.  R,  R.  Co.  v.  Jacobs^ 
110  111,  416;  Oardner  v.  Brookline,  127  Mass.  358,  363;  ITaslam 
V.  OctUna  etc.  R.  R.  Co.,  64  111.  353;  Young  v.  Harrison,  17  Ga. 
30;  Calumet  River  Ry  Co.  v.  Moore,  124  111.  329. 

In  In  re  New  York,  Lackawanna  etc.  R.  R.  Co.,  27  Hun,  1 1 6,  the 
court  goes  to  a  much  greater  length  in  applying  this  principle 
than  is  necessary  for  its  support  in  cases  like  that  before  us. 
In  that  case  the  owner  of  an  abandoned  canal-bed  successfully 
maintained  an  award  based  upon  its  special  adaptability  to 
railroad  purposes.  I  do  not  feel  called  upon  to  express  any 
opinion  as  to  the  propriety  of  the  application  made  of  the  law 
to  the  facts  of  thai  case.  The  correct  principle  was,  however, 
recognized  by  the  court,  and  for  that  alone  the  case  is  now 
cited  with  approval. 

To  the  same  end  may  be  cited  Ooodin  v.  Cincinnati  etc.  Co., 
18  Ohio  BL  181;  98  Am.  Dec.  95;  Cohen  v.  Si.  Louie  etc.  R.  R. 
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Co.^  84  Kan.  158, 164;  55  Am.  Rep.  242;  Johnson  y.  Freeportetc 
Ry  Co.,  Ill  III.  413,  419;  Lake  Shore  and  WeeUm  Ry  Co.  T. 
Chicago  etc.  R.  R.  Co.,  100  111.  21,  38. 

Under  the  law  as  thuB  expounded,  the  land-owner  in  the 
present  case  should  have  been  permitted  to  produce  evidence 
as  to  the  situation  and  surroundings  of  his  land,  as  they  ex- 
isted at  the  time  of  the  location  of  the  company's  route,  for 
the  purpose  of  demonstrating,  if  he  was  able,  that  there  re- 
sulteJ  to  his  land,  from  these  circumstances,  a  special  value 
growing  naturally  out  of  the  best  use  to  which,  from  its  situa- 
tion, it  was  presently  adapted.  Guarded  by  the  exclusion  of 
speculative  opinions  upon  the  one  hand,  and  of  the  individual 
advantages  to  the  condemning  agent  upon  the  other,  such  a 
course  will  best  secure  to  the  owner  of  the  lands  taken  that 
compensation  for  their  general  value  which  is  guaranteed 
by  the  constitution  whenever  private  property  is  taken  for  a 
public  use. 

A  further  ground  of  exception  was  the  admission  of  testi- 
mony  as  to  the  price  at  which  a  witness,  who  was  a  stranger 
to  this  record,  had  offered  to  sell  to  another  stranger  a  piece  of 
land  belonging  to  yet  a  third  stranger,  but  adjoining  the  tract 
in  question.  The  proof  was  clearly  incompetent:  Montclair 
R.  R.  Co.  V.  Benson,  36  N.  J.  L.  557.  The  attention  of  the  court 
was  not,  however,  directed  to  any  special  ground  of  objection, 
and  it  is  evident  that  the  objection  was  deemed  to  be  addressed 
to  the  period  of  time  at  which  the  transaction  in  question  oc- 
curred. Had  the  reason  which  is  now  urged  been  presented 
at  the  time,  the  question  would,  in  all  probability,  have  been 
overruled.  A  general  objection  to  the  admission  of  testimony 
is  unavailing  upon  error:  Oliver  v.  Phelps,  20  N.  J.  L.  181. 

The  record  will  be  remitted,  and  a  venire  de  novo  awarded. 


BMnrmr  Dokaih  —  Condemnatiov  or  Right  of  Wat  tor  Railroad^ 
—  Who  mutt  be  Compensated.  —  A  railroad  taking  private  property  under  the 
right  of  eminent  domain  mnat  oompensate  the  owner  therefor:  Newman  w. 
MOropoUtan  S.  R*y  Co.,  118  N.  Y.  618;  and  the  ezeontion  of  a  bond  of  in- 
demnity is  not  tnffident  aa  raoh  oompenaation:  Adur  t.  Louwrilie  etc  R.  B. 
Co.,  87  Ey.  391;  Covington  etc  R*y  Co.  v.  Pid,  87  Ky.  267.  The  compensa- 
tion paid  the  owner  takes  the  place  of  the  land  taken,  with  respect  to  all  the 
rights  and  interests  dependent  npon  and  incident  to  it:  Utter  t.  Richmond, 
112  N.  T.  610.  The  owner  of  the  land  at  the  date  of  its  taking,  or  his  as- 
signee,  is  the  proper  person  to  be  compensated:  Smith  r.  Railway  Co,,  88 
Tenn.  611;  Whitaierr.  Leaventforth  etc  R.  R.  Co.,  41  Kan.  316.  However, 
a  tenant  for  years  has  anch  an  interest  as  will  entitle  him  to  recover  compen- 
sation- F  f'tr  V  BHrUngton  etc  R.  R.  Co.,  126  IXL  iS6;  the  mle  being  thai 
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the  damagM  shoald  be  apportioned  between  the  owner  and  hts  tenant  for 
yean:  CommtsgUmen  t.  Johnaon,  66  Miaa.  248.  A  settler  may  have  hii 
homeatoad  interest  oondemned,  bnt  mnst  be  fnlly  compensated  therefor:  Bur» 
UngifM  tie,  IL  n,  Co,  ▼.  Johnson,  38  Kan.  142.  The  title  being  in  the  United 
States,  the  occupant  of  land  under  a  timber-culture  claim  can  recover  only 
damages  for  the  diminished  value  of  his  interest,  not  for  the  diminished 
▼alue  of  the  land  itself:  Chfc/ujo  etc  /?.  R.  Co,  v.  ffurnl,  41  Kan.  740.  Where 
two  persons  own  the  land,  but  after  the  tiling  of  the  petition,  ami  before  the 
appraiseinentt  one  buys  out  the  other  •  interest,  he  is  entitled  to  the  whole 
compensation:  NorUitusteni  etc.  R.  A*.  Co.  v.  Frazier,  25  Neb.  42. 

Aletisure  qf  Compensation  —  Oetieral  Rules. — Compensation  for  the  prop-  / 
erty  injured  or  taken  must  be  estimated  with  reference  to  the  existing  con- 
dition of  the  property  at  the  time;  and  the  owner  need  not  remove  buildings 
or  fiztureN  in  order  to  lessen  his  damages:  CIdcago  etc  R*p  Co,  v.  Ward,  128 
m.  350.  The  rule  of  compensation,  generally,  is  the  difference  between  the 
value  of  the  land  before  the  construction  of  the  railroad  and  its  value  there- 
after, uninfluenced  by  the  increase  or  decrease  in  property  values  of  sur- 
rounding tracts  of  land:  Omaha  etc,  R*y  Co,  v.  McDermoU^  25  Neb.  714.  See 
also  extended  note  to  Oluo  etr.,  R*y  Co,  v.  Waehter,  5  Am.  St.  Rep.  537-540; 
extended  note  to  Winona  etc  R,  R,  Co,  v.  WaJdron,  88  Am.  Dec.  11:^121. 
One  method  of  ascertaining  the  Just  compensation  in  snoh  cases  is  to  make 
an  estimation  as  if  the  owner  were  willing  to  sell  and  the  company  to  buy  the 
particular  land  at  that  place  and  in  that  form,  together  with  any  incidental 
damages  that  might  naturally  result  to  other  lands  of  the  owner  by  the  tak- 
ing, with  interest  from  the  date  of  appropriation:  AUoway  v.  Nashville,  88 
Tenn.  510.  Bvidence  of  offera  for  the  purchase  of  an  adjoining  lot  to  the 
one  taken  is  admissible  to  prove  its  market  value:  Mutter  v.  Southern  Pae,  B, 
H'y  Co,,  83  CaL  241.  In  estimating  the  damages  to  the  owner,  occasioned  by 
the  appropriation  of  a  tract  or  a  portion  of  a  tract  of  land,  the  following  things 
may  be  taken  into  consideration:  The  value  of  the  land  in  connection  with  its 
appurtenanoea,  such  as  its  use  in  connection  with  an  adjoining  lot  upon  which 
Is  •  ooal-office  and  weighing-scales:  Chicago  etc  R*y  Co,  v.  Ward,  128  111.  350; 
the  diminution  of  the  value  of  the  land  as  a  place  of  business:  Orand  Rapids  etc 
R,  R.  Co,  V.  Weiden,  70  Mich.  391;  Mutter  v.  Southern  Pac  B,  R*y  Co.,  83  Gal. 
241;  proximate  inconveniences  resulting  as  to  the  use  of  the  property,  when  ^ 
they  affect  the  market  value  of  the  same:  Sullivan  v.  North  Hudson  R.  R,  Co,, 
51  N.  J.  L.  519;  Dudley  t.  Minnesota  etc  R*y  Co.,  77  Iowa,  408;  such  as  incon- 
veniences by  reason  of  cuts,  excavations,  noise,  bell-ringing,  whistling,  blow- 
ing, smoke,  and  cinders:  Fort  Worth  etc,  R'y  Co,  v.  Pearce,  75  Tex.  281;  and 
daager  to  the  property  from  fire:  Leroy  etc  R,  R,  Co,  v.  Ross,  40  Kan.  598. 
In  estimating  the  market  value  of  land  appropriated,  its  price  at  a  forced  sale 
is  not  the  measnre  of  damages,  bnt  the  price  it  would  bring  after  a  reason-  ^ 
able  time  at  a  private  sale;  and  its  value  for  a  particular  purpose  for  which 
it  has  not  been  used  may  be  considered:  San  Diego  Land  Co,  etc  v.  Neale,  78 
CaL  63;  Doud  t.  Mason  Ciiy  etc  R^y  Co.,  76  Iowa,  4.38.  But  in  AUoway  v. 
NaskmUe,  88  Tenn«  510,  it  was  decided  that  estimates  of  value  based  upon 
tlie  particular  adaptabilities  of  the  land  for  certain  purposes,  as  its  value  for 
a  stone  qnany  or  a  Feservoir  nte,  to  the  exclusion  of  other  elements  of  value^ 
were  inadmissible. 

Rule  where  only  a  Part  qf  the  Tract'  is  Taken,  —  The  raiboad  having 
appropriated  parts  of  certain  lota  in  a  block,  the  whole  of  whioh  was  owned 
by  one  person,  he  was  not  limited  in  his  recovery  of  compensation  to  the 
damages  merely  to  the  lots  touched  by  the  right  of  way,  but  was  entitled 
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to  reeoTer  for  the  damaget  occMioDod  to  the  whole  bloek:  Ocx  ▼.  Mamm  Qtff 
eie.  J?V  Co.,  77  Iowa,  21;  Chicago  He  B^y  Co.  ▼.  Ward,  128  IlL  S51.  So 
where  a  namber  of  tracts  of  land  are  used  together  and  fanned  aa  one  farm, 
the  injury  to  the  entire  farm  mmt  be  oonaidered  in  estimating  the  owner's 
damage  by  reason  of  the  location  of  a  right  of  way  across  a  portion  thereof: 
NwrtheomUm  etc  B,  H,  Co,  ▼.  FraxitT,  25  Neb.  42;  Dudley  ▼.  Jtmnfoota  aCc. 
/?>  Co.,  77  Iowa,  408;  Doud  ▼.  Mason  City  etc  R'y  Co,,  76  Iowa,  438;  AUoway 
▼.  NathmlU,  88  Tenn.  610;  note  to  Whuma  eie,  A  JL  Ch.  t.  Waldron,  88  Am. 
Dea  114,  119. 

Efeci  qf  BenefiU  Aceniing  to  ihe  Land-oumer:  See  note  to  Symond$ 
▼.  Cindiniaii,  45  Am.  Dec  532-636;  note  to  PaUen  t.  Northern  etc.  ^y 
Co.,  75  Am.  Deo.  616.  In  estimating  the  oompeosation  due  for  taking 
away  easements,  or  interfering  therewith,  the  benefits  acoming  to  abutting 
property  owners  by  the  construction  and  operation  of  a  railroad  along  a 
street  must  be  considered  as  well  as  the  damage  that  results  therefrom:  New^ 
man  ▼.  AfeiropolUan  JB.  R'y  Co.,  118  N.  Y.  619.  If  there  has  resulted  no  de- 
preciation in  the  value  of  a  lot,  the  owner  ean  be  allowed  no  compensation: 
MnUer  ▼.  Southern  Pae,  B.  B*y  Co,  83  Gal.  241.  The  enhancement  in  value 
ef  adjacent  lands  belonging  to  the  same  owner  cannot  be  considered:  New- 
man V,  MtlropolUan  S.  B'y  Co.^  118  N.  Y.  618;  Sam  Diego  Land  Co,  t.  NeaJe, 
78  Cal.  63. 

SpectUntive  Damage*. — Merely  speculative  damages  should  not  be  con- 
sidered in  estimating  the  compensation  to  which  an  owner  is  entitled:  Kote 
to  Winona  etc,  B.  B.  Co,  ▼.  Waldron,  88  Am.  Dec  120,  121;  and  to  the  same 
effect  U  MviUr  T.  SotOhem  Pac  B.  B*y  Co.,  83  GaL  241. 

Opimon  Evidenoe  as  to  the  Value  qf  Land  Taken:  See  note  to  Winona 
He.  B.  B.  Co.  T.  Waldron^  88  Am.  Dec  118,  119;  Omaha  r,  Kramer,  25 
Neb.  489;  13  Am.  St  Rep.  504,  and  note.  Persons  familiar  with  the 
▼ahie  of  a  partioalar  piece  of  land  across  which  a  railroad  has  been  built 
may  testify  as  to  the  ▼alne  of  the  same  immediately  before  its  appropriation 
and  its  value  immediately  thereafter:  Biakdey  v.  Clueago  etc  B,  R,  Co.,  25 
Neb.  207.  Farmers  residing  near  and  who  know  the  capacity  of  the  land 
may  give  their  opinions  as  to  its  value,  even  though  they  do  not  know  of  any 
sale  of  a  farm  in  the  neighborhood:  Kansae  COy  etc  B.  B.  Co.  v.  Baird,  41 
Kan.  69;  Kamoae  CUy  HcB.  B.Co,t.  Ekret,  41  Kan.  22;  but  a  farmer  not 
engaged  in  buying  and  selling  farm  lands,  not  conversant  with  the  market 
vslues  of  farm  lands  in  that  vicinity,  and  not  knowing  the  capacity  and  fer- 
tility of  the  farm,  cannot  give  his  opinion  as  to  the  value  thereof  after  its 
partial  appropriation  as  a  right  of  way  by  a  railway  company:  Leroy  etc  R.  R. 
Co.  V.  Bose,  40  Kan.  598;  Ottawa  etc  B*y  Co.  v.  Fisher,  42  Kan.  675.  The 
opinion  of  the  witness  should  be  as  to  the  value  of  the  land,  not  as  to  the 
damage  thereto:  Ottawa  etc  B*y  Co.  v.  Adolph,  41  Kan.  601;  and  the  proper 
question  is  to  ask  him  what  is  the  difference  in  the  values  of  the  laud  before 
SQd  after  the  railroad  was  built  across  it:  Siga/oos  v.  Minneapolis  etc,  B*y  Co., 
39  Minn.  8.  The  burden  of  proof  is  upon  defendant  to  establish  the  value  of 
land  taken  by  eminent  domain:  Monterqf  Co,  v.  Cushing,  83  CaL  607;  but  it 
devolves  upon  the  company  to  show  the  necessity  for  taking  it:  Orand  Bapids 
etc  B.  B.  Co,  V.  Weiden,  70  Mich.  391. 
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Abbndboth  v.  Manhattan  Railway  Company. 

[122  NXW  TOBK,  L] 

OwvsR  ov  A  Lot  Frohtiko  on  a  Strsct,  though  he  has  no  title  in  any  part 
of  the  Undt  upon  whioh  moh  street  is  located,  may  nutaia  an  action  to 
recover  danuigee  resalting  to  him  from  an  obetmotion  of  the  street  im- 
pairing in  a  anbstantial  degree  the  light  or  accessibility  of  his  premises, 
or  otherwise  occasioning  damage  or  annoyance  to  the  occopauts  thereof. 

Brmxm — Constitutional  Law. — An  abutting  owner,  the  fee  of  the 
streets  being  in  tho  oft^,  is  entitled  to  the  nee  of  the  street^  and  neither 
Ihe  legialatnre  ncr  the  city  can  devote  it  to  pnrpoees  inconsistent  with 
street  naes,  without  compensation.  An  abutting  owner  on  streets  poe- 
■Besnn,  as  an  incident  to  such  ownership,  easements  of  light,  air,  and  ac- 
eess  in  and  from  the  adjacent  streets,  for  the  benefit  of  his  abutting  lands, 
and  the  appnrtenant  easements  and  outlying  rights  oonstitnte  private 
property,  of  which  he  cannot  be  deprived  without  compensation. 

OonarmmoNAL  Law  —  Taking  ov  PaopXBTT,  What  n.  — The  rights  of  an 
abutting  lot-owner  in  an  adjacent  street,  though  he  has  no  title  in  the 
lands  under  such  street,  are  private  property,  and  the  construction  and 
operation  of  an  elevated  raflway  in  such  streets,  in  front  of  his  property, 
is  a  taking  of  his  rights  for  public  nssu 

0fBxm.  — Opsration  ow  an  Eubvatkd  Railwat  nr  a  Public  Strbst  in 
Front  of  Pi.AiKTiFr's  PRXMisBSy  whereby  a  large  portion  of  the  street 
is  filled,  and  the  light  is  seriously  impaired,  and  smoke,  steam,  and  cin- 
ders at  times  are  caused  to  enter  such  premises,  entitles  him  to  recover 
damages  for  the  injuries  therdiy  inflicted,  thoagh  he  does  not  have 
any  title  to  any  part  of  the  street,  and  the  construction  and  operation 
of  the  railway  were  authorized  by  an  act  of  the  legislature. 

Laohbs  in  Brinoino  Action  to  Rbooybb  Dam agbs  sustained  by  the  plain- 
tiff from  the  erection  and  operation  of  an  elevated  railway  on  a  street  in 
front  of  Ids  prenriaes  doea  not  constitnte  any  defense. 

Action  to  recover  damages  aHeged  to  have  been  suffered  by 
fhe  plsintiff  from  the  construction  and  operation  of  an  elevated 
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railway  in  front  of  his  premises,  on  Pearl  Street,  in  the  city  of 
New  York,  and  to  restrain  the  further  operation  of  such  road. 
Plaintiff  acquired  title  to  his  property  in  1865.  In  1871  the 
New  York  Elevated  Railway  Company  was  incorporated,  and 
in  the  years  1877  and  1878  built  and  commenced  operating 
the  railway  of  which  complaint  is  made.  In  May,  1879,  it 
leased  the  right  to  the  New  York  Elevated  Railway  Company, 
by  which  it  was  subsequently  operated.  The  following  facts 
were  found  by  the  trial  court:  "Pearl  Street,  in  front  of 
plaintiff's  said  premises,  is  forty-one  feet  wide  between  the 
house  lines;  and  the  sidewalk  is  from  nine  feet  eight  inches 
to  nine  feet  eleven  inches  wide.  The  elevated  railroad  struc- 
ture, erected  as  aforesaid  in  front  of  these  premises,  consisted 
of  a  double  row  of  hollow  latticed  iron  columns,  set  about  op- 
posite each  other  in  the  edges  of  the  sidewalk,  on  each  side  of 
the  street,  at  intervals  along  the  street  of  about  forty  feet,  each 
column  being  fifteen  inches  square,  standing  on  an  iron  plate 
about  eighteen  inches  square,  supported  by  a  foundation  of 
stone,  brick,  etc.,  beneath  the  surface  of  the  ground,  about  eight 
feet  deep  and  six  feet  square,  and  said  pairs  of  columns  being 
connected,  at  a  height  of  about  sixteen  feet  above  the  street,  with 
open-work  iron  cross-girders  about  twenty-two  feet  six  inches 
long,  three  feet  deep,  and  one  foot  wide  on  top,  upon  which, 
along  the  street,  were  placed  four  open-work  iron  longitudinal 
girders  about  three  and  one  half  feet  deep,  and  one  foot  wide 
on  top,  on  which  were  laid,  at  a  height  of  about  twenty-two 
feet  above  the  street,  two  railway  tracks,  consisting  of  iron 
rails  placed  upon  wooden  ties  or  sleepers,  said  rails  being  laid 
in  parallel  lines  about  four  feet  eight  and  one  half  inches 
apart,  and  said  sleepers  being  about  eight  feet  long,  and  eight 
inches  wide,  and  six  inches  thick,  and  placed  with  open  inter- 
vals, from  sleeper  to  sleeper,  of  sixteen  inches;  the  said  tracks 
were  laid  seven  feet  three  and  one  half  inches  from  each  other, 
and  just  outside  each  iron  rail  was  placed  a  wooden  guard- 
rail parallel  with  the  rails;  said  guard-rails  being  about  eight 
inches  high  and  six  inches  wide.  Between  the  tracks  is  a 
narrow  plank  walk-way.  The  said  upper  structure  was  made 
of  open  iron-work,  with  cross-braces.  The  building  on  plain* 
tiff's  said  premises  were  erected  upwards  of  fifty  years  ago. 
It  is  a  brick  building,  four  stories  high,  twenty  feet  wide,  about 
sixty  feet  deep,  and  measuring  forty-three  feet  two  inches  in 
height  from  the  sidewalk  to  the  cornice  line.  The  nearest  rail 
of  the  elevated  railroad  is  ten  feet  and  six  inches  from  the  £ace 
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of  said  building;  the  nearest  portion  of  the  apper  structure  of 
said  railroad  is  about  seven  feet  six  inches  from  the  face  of 
said  building.  The  level  of  the  tracks  is  a  little  above  the  seo- 
ond-story  windows.  One  of  said  iron  columns  stands  in  the 
edge  of  the  sidewalk,  opposite  the  westerly  wall  of  plaintiff's 
said  building,  so  that  the  westerly  line  of  plaintiff's  said 
premises  prolonged  into  the  street  would  intersect  the  same, 
and  leave  about  ten  inches  of  the  width  of  said  column  east 
of  said  line;  and  the  space  between  the  south  face  of  said 
column  and  the  face  of  plaintiff's  said  building  at  the  nearest 
point  is  eight  feet.  The  said  railroad  structure  does  not  inter- 
fere with  the  air  of  plaintiff's  building,  or  with  access  thereto, 
in  any  substantial  degree;  that  said  structure  is  permanent, 
has  and  does  fill  a  large  portion  of  the  space  of  said  street  in 
front  plaintiff's  said  premises  and  seriously  impairs  his  light; 
that  said  engines  (those  drawing  the  trains)  emit  smoke,  gas, 
steam,  and  cinders,  which,  at  times,  have  and  do  enter  the 
plaintiff's  premises,  through  his  doors  and  windows,  and  cause 
him  injury;  that  by  reason  of  the  facts  aforesaid,  the  rental 
value  of  the  plaintiff's  premises  has  been  seriously  diminished, 
•  •  •  .  and  his  property  has  been  and  is  permanently  dam- 
aged, and  its  value  lessened;  that  plaintiff's  north  line  is  tlie 
south-side  line  of  Pearl  Street"  Upon  these  findings  the  trial 
court  dismissed  the  complaint,  and  the  general  term  of  the 
superior  court  of  the  city  of  New  York,  on  appeal,  reversed  the 
judgment  of  the  trial  court,  and  from  this  judgment  of  reversal 
an  appeal  was  taken  to  the  court  of  appeals. 

Edward  (7.  Jame$  and  Julien  T,  Daviea,  for  the  appellants. 

Ctuirles  P.  Cowles  ar^  Justus  A.  B,  Cowles^  for  the  respond- 
ent. 

FoLLBTT,  C.  J.  The  principal  questions  involved  in  this 
appeal  are:  1.  Has  the  plaintiff,  by  his  ownership  of  a  lot 
abutting  on  Pearl  Street,  private  rights  or  rights  of  property 
therein?  2.  Have  the  defendants  taken  or  materially  im- 
paired those  rights,  if  any  the  plaintiff  has,  within  the  mean- 
of  the  constitution?  The  term  ^*  abutting  owner  "  will  be  used 
in  this  judgment  to  denote  a  person  having  land  boundiMl  on 
the  side  of  a  public  street  and  having  no  title  or  estate  in  its  bed 
or  soil,  and  no  interests  or  private  rights  in  the  street  except 
auch  as  are  incident  to  lots  so  situated.  The  evidence  upon 
which  the  facte  were  found  not  appearing  in  the  record,  the 
findings  of  the  trial  court  must  be  accepted  as  true.    In  addi* 
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tion  to  the  finding  that  the  plaintiff's  lot  does  not  extend  be- 
yond the  line  of  the  street,  it  should  be  noted  that  there  is  no 
finding  that  the  plaintiff  or  any  one  of  his  predecessors  ever 
had  any  title  to  or  estate  in  the  land  whereon  this  street  is 
maintained,  or  any  interest  in  the  street  except  that  of  an 
abutting  owner.  The  view  taken  of  the  rights  of  abutting 
owners  renders  it  unnecessary  to  consider  the  much-debated 
and  interesting  historical  question  as  to  whether  the  island  of 
Manhattan  was,  within  the  law  of  nations,  so  discovered,  set- 
tied,  subjugated,  or  possessed  by  the  United  Provinces  as  to 
impress  upon  it  and  its  inhabitants  the  law  of  that  countryi 
and  the  general  rule  of  the  civil  law  that  the  title  to  the  soil 
of  highways  and  the  beds  of  public  streets  is  in  the  govern- 
ment. If  the  plaintiff,  by  virtue  of  being  an  abutting  owner,  has 
not  sufficient  private  rights  or  interests  in  this  street  to  have  en* 
abled  him  to  have  maintained  an  action  for  the  injuries  found 
to  have  been  inflicted,  or  for  similar  injuries  inflicted  without  le- 
gislative authority,  then  he  is  without  remedy  in  this  case.  In 
the  cases  about  to  be  referred  to,  the  plaintiffs  were  not  all  abu^ 
ting  owners,  but  none  of  them  owned  the  part  of  the  street 
whereon  the  obstruction  or  encroachment  was  plaoed  which  was 
the  cause  of  the  injury  complained  of.  In  Coming  v.  Lowerre^ 
6  Johns.  Ch.  439,  the  owner  of  a  lot  on  Vestry  Street  was  held 
entitled  to  maintain  an  action  to  restrain  the  defendant  from 
obstructing  the  street.  In  Van  Brunt  v.  Aheam^  13  Hun,  388| 
the  parties  owned  lots  on  Catharine  Street,  in  Brooklyn.  The 
defendant  obstructed  the  street  at  a  point  some  distance  from 
the  plaintiff's  lot,  causing  him  special  damages,  and  it  was 
held  that  the  plaintiff  had  such  a  private  right,  the  right  of 
free  ingress  and  egress,  that  he  could  maintain  an  action  to 
recover  his  damages  and  restrain  the  continuance  of  the  ob- 
struction. 

In  Croohe  v.  AnderBon^  23  Hun,  266,  the  parties  owned  lots 
on  Washington  Avenue,  in  the  city  of  Brooklyn,  and  the  de» 
fendant  encroached  (not  obstructed)  on  that  part  of  the 
street  which  was  in  front  of  his  lot,  so  that  the  street  was  less 
convenient  for  the  plaintiff's  use  in  going  to  and  from  his  lot| 
thus  specially  damaging  the  plaintiff,  and  it  was  held  that  he 
could  maintain  an  action  to  abate  the  encroachment. 

In  Fanning  v.  Oabome,  34  Hun,  121,  102  N.  Y.  441,  the 
plaintiff  was  an  abutting  owner  on  Garden  Street,  in  the  eitjr 
of  Auburn,  and  the  defendant,  without  legislative  authoritf, 
maintained  a  railroad  track  in  the  etreetyOipvr  wUoh 
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drawn  by  the  power  of  steam.  It  was  held  thai  the  plaintiff 
(he  showing  that  he  had  sustained  special  damages)  had  a 
sufficient  private  right  in  the  street  to  maintain  an  action  to 
restrain  the  operation  of  the  railroad.  The  same  doctrine  was 
beld  in  Hu89ner  v.  Brooklyn  0.  R.  R.  Co.,  114  N.  Y.  483;  11 
Am.  St  Rep.  679. 

In  CaOanan  y.  GUmaUy  107  N.  Y.  860,  1  Am.  St.  Rep.  8S1, 
iwo  abutting  owners  on  Vesey  Street,  in  the  city  of  New  York, 
were  engaged  in  business  in  adjoining  stores.  It  was  held  that 
the  plaintiff  could,  by  action,  restrain  the  defendant  from 
improperly  obstructing  the  sidewalk  by  using  a  temporary 
bridge  or  plank-way  by  which  goods  were  taken  from  and  into 
the  store,  and  thus  causing  a  special  injury  or  damage  to  the 
plaintiff. 

In  Stetson  y.  Fa^on,  19  Pick,  147,  81  Am.  Dec.  123,  the  par^ 
ties  owned  adjoining  lots  in  the  city  of  Boston,  which  were 
bounded  north  by  Ann  Street,  and  south  by  a  street  running 
along  the  north  side  of  Market  Square.  The  city  laid  out  a 
new  street  south  of  the  last*mentioned  one,  and  sold  to  the 
defendant  the  land  between  his  lot  and  the  new  street,  which 
had  formed  a  part  of  the  old  street.  The  defendant  erected 
fences  and  buildings  on  the  land  so  purchased,  which  impaired 
the  yalue  of  the  plaintiff's  property  by  rendering  it  less  ood- 
yenient  of  access  and  obscuring  the  yiew.  In  an  action  to 
recoyer  damages  it  was  held  that,  the  old  street  not  haying 
been  legally  discontinued,  the  defendant  was  liable.  The 
principle  running  through  these  cases  has  be^n  maintained  in 
England  lor  at  least  two  hundred  years:  MayneU  y.  8aUmar$k^ 
1  Eeb.  847;  Fritz  y.  Hobson,  L.  R.  14  Ch.  Diy.  542.  The  same 
mle  has  been  held  applicable  to  country  highways:  Pierce  y. 
DaHf  7  Cow.  609;  Hood  y.  SmUh,  6  Week.  Dig.  117;  and  has 
receiyed  the  sanction  of  the  courts  of  most  of  the  states  in  the 
Union:  Angell  on  Highways,  sec.  285.  These  cases  do  not 
rest  on  the  fact  that  the  wrongs  happened  to  amount  to  pub* 
lie  nuisances,  for  no  person  can  maintain  a  priyate  action  fat 
the  recoyery  of  damages  against  the  creator  or  maintainor  of 
a  public  nuisance  unless  it  occasions  him  special  damages  by 
an  immediate  injury  to  his  person  or  property,  or  by  a  conse- 
qnential  injury  to  his  property:  Lansing  y.  Smithy  8  Cow.  146; 
4  Wend.  10;  21  Am.  Dec.  89;  Wood  on  Nuisances,  656.  All  of 
these  cases  were  for  the  recoyery  of  consequential  damages  to 
real  property  bounded  by  the  side  or  center  of  the  street,  or 
for  the  recoyery  of  such  damages  sustained  by  occupants  of 
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such  property,  and  in  none  of  the  cases  were  the  obstmctions 
or  encroachments  on  or  opposite  to  the  property  of  the  plain- 
tifif.  There  are  important  differences  between  the  case  at 
bar  and  those  cited.  In  the  cases  referred  to,  the  acts  which 
were  held  to  be  actionable  wholly  or  partly  obstructed  the 
streets  and  rendered  the  property  of  the  plaintiffs  less  acces- 
sible, and  none  of  them  were  done  pursuant  to  legislative  au- 
thority; while  in  the  case  at  bar,  the  acts  complained  of  were 
done  pursuant  to  such  authority,  and  do  not,  as  found  by  the 
court,  impair  in  any  substantial  degreee  the  accessibility  of 
the  plaintiffs  premises.  But  these  cases  do  establish  the 
principle  that  the  owner  of  a  lot  on  a  public  street,  whether  it 
extends  across  to  the  center  or  only  to  the  side  of  the  street,  has 
incorporeal  private  rights  therein  which  are  incident  to  his 
property,  which  may  be  so  impaired  as  to  entitle  him  to  dam- 
ages. If  this  be  not  so,  it  is  difficult  to  see  how  he  can  main- 
tain any  action  except  such  as  can  be  maintained  by  a 
stranger  for  an  Immediate  injury  to  person  or  property  caused 
by  an  obstruction  while  lawfully  traveling  in  the  street.  The 
judgments  in  Story  ▼•  New  Ywrk  E.  R.  R.  Co.,  90  N.  Y.  122, 
48  Am.  Rep.  146,  Lahr  v.  Metropolitan  E.  R'y  Co.,  104  N.  Y. 
268,  seem  to  compel  this  conclusion.  In  Story's  case  impor- 
tance was  given  to  the  language  of  a  covenant  contained  in  the 
grants  dividing  and  conveying  the  lots  forming  a  larger  tract 
owned  and  granted  by  the  city  (of  which  Story's  lot  was  a 
part),  and  to  chapter  86  of  the  Revised  Laws  of  1818,  under 
which  the  street  was  laid  out.  But  the  judgment  in  Lahr's 
oase  was  not  placed  on  the  ground  that  any  rights  in  or  to  the 
bed  of  the  street  had  been  granted  or  reserved  for  him,  or  to 
any  of  his  predecessors;  and  it  was  held,  some  force  being 
given  to  the  act  of  1818|  that  he  had  rights  of  property  in  the 
street 

The  learned  judges  who  delivered  the  dissenting  opinions 
in  Story's  case  did  not  deny,  but  rather  assumed,  that  the 
abutting  owner  had  rights  of  property  in  the  street,  and  held 
that  those  of  the  public  were  paramount^  that  the  rights  of 
both  arose  and  existed  by  virtue  of  the  same  authority,  and 
that  those  of  the  abutting  owner  could,  by  legislative  and 
municipal  action,  be  further  subordinated  to  the  rights  of  the 
public  for  the  purpose  of  affording  additional  and  necessary 
facilities  for  the  transportation  of  persons  and  property  through 
the  street.  Since  Story's  case  was  decided,  questions  akin  to 
the  one  under  consideration  have  been  discussed  by  the  court 
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of  appeals.  In  Mahady  v.  Brunswick  R.  R,  Co,^  91  N.  Y.  153, 
43  Am.  Dec.  661,  Andrews,  J.,  in  delivering  the  opinion  of  the 
court,  said:  ^'The  plaintiff,  though  an  abutting  owner  simply, 
the  fee  of  the  street  being  in  the  city,  was  entitled  to  the  use  of 
the  street,  and  neither  the  legislature  nor  the  city  could  devote 
it  to  purposes  inconsistent  with  street  uses,  without  compensa- 
tion, according  to  the  principle  of  Story  v.  New  York  E,  R,  R» 
Co.,  90  N.  Y.  122;  43  Am.  Rep.  146."  Again,  the  same  learned 
judge,  in  delivering  the  opinion  in  Pond  v.  Metropolitan  E,  Ry 
Co.,  112  N.  Y.  188,  8  Am.  St.  Rep.  734,  said:  "  The  Story  case 
(90  N.  Y.  122),  established  the  principle  that  an  abutting 
owner  on  streets  in  the  city  of  New  York  possesses,  as  inci- 
dent to  such  ownership^  easements  of  light,  air,  and  access  in 
and  from  the  adjacent  streets,  for  the  benefit  of  his  abutting 
lands,  and  that  the  appurtenant  easements  and  outlying  rights 
constitute  private  property,  of  which  he  cannot  be  deprived 
without  compensation." 

In  Powers  v.  Manhattan  IPy  Co.,  120  N.  Y.  178,  Brown,  J.,  in 
his  opinion,  said :  ^'  The  facts  of  the  Story  case  were  not  broad 
enough  to  necessarily  cover  the  case  of  an  abutting  owner 
whoee  only  property  in  the  street  was  an  easement  for  light, 
air,  and  access,  and  hence  the  right  of  such  owners  to  main- 
tain actions  for  damages  was  not  finally  set  at  rest  until  the 
decision  in  Lahr  v.  Metropolitan  E.  Ry  Co.,  104  N.  Y.  268." 
The  cases  last  cited  did  not,  perhaps,  involve  the  question 
discussed  in  the  remarks  quoted;  but  it  cannot  be  assumed 
that  they  were  made  without  deliberation;  for  since  Story's 
ease  this  precise  question  has  been  much  debated  and  hardly 
out  of  the  minds  of  the  judges  of  the  court  of  last  resort. 

The  judgments  for  damages  which  have  been  recovered  and 
rastained  against  the  elevated  roads  do  not  and  cannot  rest  on 
the  ground  that  the  roads  are  public  nuisances,  for  they  were 
eoostruoted  pursuant  to  statutes;  and  besides,  as  before  stated^ 
a  public  nuisance  does  not  create  a  private  cause  of  action,, 
unless  a  private  right  exists  and  is  specially  injured  by  it. 
The  only  remaining  ground  upon  which  they  can  and  do  stand 
is,  that  by  the  common  law  the  plaintiffs  had  private  rights  in 
the  streets  before  the  roads  were  built  or  authorized  to  be  built 
It  is  clear,  we  think,  that  these  rights  were  not  created  by  the 
statutes  under  which  the  corporations  were  organized,  nor  by 
the  construction  of  the  roads;  nor  do  they  exist  by  force  of 
the  judgment  in  Story's  case;  but  they  existed  anterior  to  the 
construction  of  the  roads,  and  have  simply  been  defined  and 
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protected  by  the  decisions  made  in  the  litigations  against 
these  corporations. 

It  being  established  that  an  abutting  owner  has  property 
rights  in  the  streets,  and  that  an  action  could  have  been  main- 
tained against  the  defendants  for  the  recovery  of  the  damages 
caused  by  their  acts,  had  they  been  done  without  legislative 
authority,  it  becomes  material  to  inquire  whether  such  right 
of  action  is  cut  off  because  the  road  was  constructed  pursuant 
to  such  authority. 

The  constitution  of  this  state  provides:  **  Nor  shall  private 
property  be  taken  for  public  use  without  just  compensation  *': 
Art.  1,  sec.  6. 

It  is  settled  by  Story's  case  and  Lahr's  case  that  such  rights 
as  the  plaintiff  has  in  Pearl  Street  "  are  private  property," 
within  the  meaning  of  the  constitutional  provision  quoted; 
and  these  cases  also  hold  that  by  the  construction  and  opera- 
tion of  an  elevated  road  in  the  street  in  front  of  an  owner's 
premises  his  rights  are  ^*  taken  for  public  use,"  within  the 
meaning  of  the  constitution.  It  follows  that  the  authority 
conferred  by  the  legislature  to  construct  the  road  is  not  a 
defense  to  the  action. 

Fobea  v.  Rome  eie.  R.  R,  Co.^  121  N.  Y.  505,  does  not  decide 
that  an  abutting  owner  has  not  vested  rights  to  light,  air,  and 
access  in  a  public  street  which  are  incident  to  his  lot  and 
which  are  private  property,  within  the  meaning  of  the  consti- 
tution; but  that  the  operation,  pursuant  to  legislative  author- 
ity, by  the  defendant,  of  its  steam-railroad  on  the  grade  of  the 
street,  which  was  at  about  the  natural  surface  of  the  ground, 
was  not  an  actionable  invasion  of  the  abutter's  right.  The 
learned  judge  who  wrote  the  opinion  in  that  case  thus  defined 
the  limits  of  the  question  to  be  discussed:  ^'It  [defendant] 
admits  that  plaintiff  had  an  easement  in  that  street,  but  it 
denies  that  it  has  occupied  or  appropriated  it.  Whether  H 
has  taken  any  portion  of  the  plaintiff's  easement  in  the  street 
in  question  is  what  the  defendant  asks  shall  be  decided  by 
us,  and  it  denies  in  ioto  any  inking  whatever  of  the  plaintiff's 
property,  or  any  portion  thereof." 

The  conclusion  which  we  arrive  at  is,  that  the  erection  and 
operation  of  the  elevated  road  in  Pearl  Street  immediately  in 
front  of  the  plaintiff's  premises  in  the  manner  and  with  the 
effect  described  in  the  findings  of  fact  was  a  material  impair- 
ment of  the  plaintiff's  right  of  property  for  which  he  is  en- 
Utled  to  recover  compensation  for  the  damages  inflicted. 
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It  is  urged  that  if  the  plaintiff  ever  had  a  right  of  action, 
it  has  been  lost  by  fais  acquiescence  ia  the  construction  and 
use  of  the  road  by  the  defendant.  It  is  found  that  when  the 
road  was  being  built  throu^  this  street  the  plaintiff  Sarbade 
the  New  York  Elevated  Railroad  Company  to  construct  it, 
and  threatened  that  corporation  with  litigation,  but  began  no 
action  until  this  suit  was  commenced,  and  in  the  mean  time 
he  has  occasionally  been  a  fare-paying  passenger  on  the  road. 
Had  this  action  been  brought  in  equity  solely  for  the  purpose 
of  compelling  the  defendants  to  remove  their  structure,  and  if 
all  persons  having  such  interests  in  the  elevated  road  as  would 
entitle  them  to  be  heard  before  such  relief  could  be  granted 
were  parties  to  the  action  personally  or  representatively,  this 
question  might  require  some  consideration;  but  in  an  action 
for  the  recovery  of  damages,  the  conduct  of  the  plaintiff  as 
found  by  the  court,  and  his  delay  in  bringing  the  action,  is 
not  a  defense. 

The  order  should  be  affirmed,  and  judgment  absolute  ren- 
dered against  the  appellants,  with  costs. 


Strbsis — RiOBiB  or  Abutono  Ownebs.  — Th«  ereottoi  and  operafcioii 
•I  a  railway  in  a  street  is  inooniistant  with  tha  nsa  of  the  street,  and  witk 
re!gard  to  abatting  owners,  is  a  taking  of  private  pro|Mrty»  which  will  not  be 
permitted  without  the  prc^r  compeasation  tosach  owners:  Htutntr  ▼.  Brook* 
iftnC.B.B.  Co.,  lU  N.  Y.  433;  U  Am.  St.  Rep.  679,  and  particularly  note. 
And  this  role  is  applicable  to  elevated  railways  oonstmcted  in  streets;  Pond 
w.  Metropolitan  E,  R'y  Co.,  112  N.  T.  186;  8  Am.  St.  Bep.  734.  As  to  the 
right  of  a  railroad  to  obstruct  a  street^  and  its  liability  for  unnecessarily 
doing  so^  see  note  to  OaUamui  ▼.  OibnaM^  1  Am.  Stb  Rep.  843.  See  also  Streei 
E'y  Co.  V.  Doyfe,  88  Tenn.  747,  17  Am.  St.  Rep.  933,  and  note,  to  the  point 
that  steam*railways  are  additional  servitudes  upon  a  street,  for  which  abut- 
ting owners  are  entitled  to  compensation.  It  makes  no  difference  that  the 
fee  to  the  street  is  not  in  the  abutting  owner;  for  his  right  to  use  the  street 
■s  a  street  is  as  much  property  as  the  street  itself :  ThedbM  v.  LouimriUe  eie, 
Ry  C0L,  66  Mist.  279;  14  Am.  St.  Rep.  564,  and  note.  Compare  note  to 
Bkuhy  ▼.  Kmmm  City  Cmble  I^y  Co.,  4  Am.  St.  Rep.  408;  403. 
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LOBILLABD   V.    GlYDB. 

[122  Nbw  Tobk,  4L] 

ftnmAL  Aonom  to  Biootsb  iNSTALLMEim  Dm  oh  a  Gontraot.  —Bach 
d»f«nlt  in  tlM  paymoiifc  of  monay  falling  due  by  a  oontraot,  payable  in 
iaataUnieiiti,  may  be  the  sabjeofc  of  an  independent  action,  provided  it  ia 
brought  before  the  next  installment  becomee  dne;  bnt  each  action  shocild 
include  every  installment  dne  when  it  is  commenced,  unless  a  suit  is  at 
the  time  pending  for  the  recovery  thereof,  or  other  special  circumstances 
exist. 

JCTDIOATA.  — WhBRB  A  CONTBAOT  18   PaTABLB    IN  IlTSTALLllKZITB,   and 

the  oonrt^  in  an  action  to  recover  one  of  such  installments,  determines 
that  the  contract  is  divisible,  that  a  separate  action  may  be  prosecuted 
for  eabh  installment,  though  other  installments  were  due  when  such 
action  was  commenced,  such  determination  is  ooodusive  upon  the  parties 
with  respect  to  the  character  and  constr action  of  the  contract,  and 
estops  them  from  subsequently  insisting  that  successive  aetions  may 
not  be  brought  and  independent  judgments  recovered,  even  for  install- 
ments that  were  due  and  not  in  the  suit  when  the  action  to  recover  one 
tiiereof,  without  including  the  others,  was  commenced. 
JuDiOATA.  —  A  judgment  rendered  on  the  merits  is  co-extensive  with  the 
issues  upon  which  it  is  founded,  and  is  oonolnsive  between  the  parties 
thereto^  not  only  as  to  the  matters  actually  proved,  argued,  and  submitted 
for  decision,  but  also  as  to  every  other  matter  directly  at  iwne  by  the 
pleadings,  which  the  defeated  party  might  have  litigated. 
Bmb  Judioata.  — Whili  Pabol  Eyidsitob  mat  bs  RwiKivBD  TO  Show 
what  was  litigated  at  the  trial,  it  must  be  consistent  with  the  record, 
and  cannot  be  admitted  to  contradict  it.  Hence  it  is  proper  to  exdnde 
evidence  tending  to  show  that  upon  the  trial  of  a  former  action  no 
tastimony  was  offered  in  support  of  a  defense,  when  there  i»  no  offer  to 
■how  that  sooh  defense  was  waived,  withdrawn,  or  stmok  from  the 
reoord,  and  the  record  in  the  former  action  shows  that  ^e  defendants 
requested  the  trial  judge  to  find  in  their  favor  upon  saeh  defense. 

Action  commenced  in  Jane,  1885,  to  recover  for  a  default 
occurring  in  1879  upon  a  contract  whereby  the  defendants 
guaranteed  to  the  praintiflf  a  dividend  of  not  less  than  seven 
per  cent  per  annum  for  seven  years  from  the  1st  of  July, 
1874,  upon  certain  stocks.  Four  actions  had  been  previously 
brought  on  the  same  contract,  to  wit,  one  in  1876  for  a  default 
of  that  year,  one  in  September,  1878,  for  the  default  of  the 
years  1877  and  1878,  one  in  October,  1878,  for  the  same 
defaults,  and  one  in  1881  for  the  default  of  1876.  The  first 
two  actions  were  discontinued  October  24, 1878.  The  fourth 
action  terminated  in  the  judgment  for  plaintiff  April  27,  1882, 
for  the  recovery  of  the  installment  of  1876.  While  the  fourth 
action  was  pending  the  defendants  pleaded  as  a  defense 
thereto  the  pendency  of  the  third  action,  and  after  judgment 
was  given  in  the  fourth  action,  they  pleaded  such  judgment 
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a  bar  to  the  third  action.  That  action,  notwithstanding, 
resulted  in  a  judgment  for  plaintiff  on  December  29,  1883. 
As  a  defense  to  present  and  fifth  action,  the  defendants 
pleaded  the  judgment  in  the  fourth  action,  and  that  **  the 
cause  of  action  on  which  such  judgment  was  recovered 
arose  out  of  the  contract  set  forth  in  the  complaint  in  the 
present  action  and  is  the  same  cause  of  action  set  forth  in  the 
complaint  herein."    Judgment  in  favor  of  plaintiff. 

Benjamin  F,  Tracy  avd  William  N.  Dykman^  for  the  ap- 
pellants. 

Asa  Bird  Oardiner  and  Richard  L,  Sweety^  for  the  respondent. 

Vann,  J.  The  clause  of  the  contract  upon  which  all  of  the 
actions  mentioned  in  the  foregoing  statement  were  founded  is 
as  follows,  viz.:  "  William  P.  Clyde  &  Co.  to  have  the  manage- 
ment of  said  corporation  and  business,  and  in  consideration 
thereof,  to  guarantee  Jacob  Lorillard  a  dividend  of  not  less 
than  seven  per  cent  per  annum  for  seven  years,  and  to  receive 
for  such  management  the  usual  commission  of  two  and  one 
half  per  cent  in,  and  five  per  cent  out,  at  each  end,  on  the 
freights  earned." 

On  the  18th  of  November,  1881,  when  the  plaintiff  began 
6uit  for  the  default  of  1876,  he  was  entitled  to  recover  not 
only  for  that  default,  but  also  for  the  default  of  1879,  and  no 
action  was  then  pending  for  the  recovery  of  either  sum.  The 
defendants  insist  that  the  contract  is  indivisible,  and  that  the 
plaintiff  was  bound  to  embrace  in  that  action  all  guaranteed 
dividends  then  due  and  not  in  suit. 

It  is  doubtless  true,  as  a  general  proposition,  that  each 
default  in  the  payment  of  money  falling  due  upon  a  contract 
payable  in  installments  may  be  the  subject  of  an  independent 
action,  provided  it  is  brought  before  the  next  installment  be- 
comes due;  but  each  action  should  include  every  installment 
due  when  it  is  commenced,  unless  a  suit  is,  at  the  time,  pend- 
ing for  the  recovery  thereof^  or  other  special  circumstances 
exist:  Reformed  P.  D.  Church  y.  Brown^  64  Barb.  191 ;  Beach 
V.  Grain,  2  N.  Y.  86;  49  Am.  Dec.  869;  Secor  v.  Sturgia,  16 
N.  Y.  548,  554;  Jex  v.  Jacob,  19  Hun,  105;  BendemagU  r. 
<Jock»,  19  Wend.  207;  82  Am.  Dec.  448;  Smith  t.  Jonee,  16 
Johns.  228. 

The  plaintiff,  without  denying  that  this  proposition  applies 
to  contracts  generally,  insists  that  it  does  not  apply  to  the 
contract  in  question,  because  it  has  been  adjudged  that  as  be- 
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tween  these  parties,  and  as  to  this  contract,  sncoessive  actions 
may  be  brought  and  independent  jadgments  recovered,  even 
for  installments  that  were  dae,  and  not  in  suit,  when  the  ac- 
tion to  recover  one  thereof,  without  including  the  others,  was 
commenced. 

The  judgment  of  the  superior  court,  entered  April  27,  1882, 
did  not  thus  adjudicate  in  express  terms,  as  in  form  it  simply 
adjudged  that  the  plaintiff  recover  of  the  defendants  the  sum 
of  $15,021.17.  In  legal  effect,  however,  as  the  answer  pleads 
the  pendency  of  the  action  in  the  city  court,  and  the  judgment 
recites  that  the  issues  were  tried,  it  adjudged  that  the  answer 
contained  no  defense.  The  language  used  by  this  court  in 
deciding  an  appeal  brought  by  the  defendant  in  the  city  court 
action  is  repeated  as  applicable  here. 

"To  the  action  commenced  in  the  superior  court,  in  which 
the  plaintiff  had  his  first  recovery,  the  defendants  interposed 
this  defense,  to  wit:  'That  at  the  time  of  the  commencement 
of  this  action  there  was,  and  now  is,  another  action  pending 
in  the  city  court  of  Brooklyn,  between  the  same  parties  as  this 
action,  and  for  the  same  cause  of  action  as  that  set  forth  in 
the  complaint  herein.'  If  the  defendants  are  right  in  their 
present  contention  that  the  plaintiff  was  entitled  to  maintain 
but  one  action  to  recover  for  all  of  these  dividends,  and  that 
he  had  but  one  cause  of  action  against  them,  then  that  was  a 
good  defense  to  that  action.  But  the  plaintiff  recovered,  and 
thus  it  was  adjudged  that  that  was  not  a  good  defense;  that 
this  action  was  not  for  the  same  cause  of  action  as  that;  that 
both  actions  could  proceed;  and  that  the  pendency  of  one 
could  be  no  drfense  to  the  other.  That  adjudication  estops  and 
binds  these  defendants,  and  they  cannot  now  be  heard  to  say 
that  the  two  actions  were  commenced  for  the  same  cause  of 
action,  or  any  portion  of  the  same  cause  *':  Loriliard  v.  Clyde^ 
102  N.  Y.  59,  64. 
The  legal  effect,  therefore,  of  the  judgment  invoked  as  a 
'  bar  to  this  action  was  an  adjudication  that  the  contract  in 

I  question  was  divisible,  so  that  the  installment  due  July  1, 

t  1876,  could  be  recovered  in  one  action,  and  the  installment 

f  doe  July  1, 1877,  in  another,  although  neither  was  commenced 

until  both  installments  had  become  due.  The  determination 
that  these  two  installments  were  severable,  although  each  was 
separately  sued  after  both  were  due,  necessarily  involves  the 
result  that  any  of  the  installments  may  be  thus  separated  in 
suit)  because  they  are  all  alike,  and  are  created  by  the  same 
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wordfL  As  there  was  but  one  promise  made  by  the  defend* 
ants,  the  oontract  is  either  divisible  or  indivisible  as  a  whole, 
and  there  can  be  no  distinction  between  the  several  install- 
ments in  that  regard.  Its  unity  or  divisibility  was  directly 
at  issue  in  the  action  pleaded  as  a  bar,  and  every  material 
question  of  fact  or  law  involved  in  an  issue  must  be  regarded 
as  determined  by  the  final  judgment  in  the  action,  so  as  not 
to  be  the  subject  of  judicial  investigation  again  in  any  subse- 
quent litigation  between  the  same  parties.  Even  if  it  was 
wrongfully  adjudged  that  the  contract  was  divisible  as  to 
the  second,  third,  and  fourth  sums  falling  due,  it  follows,  from 
the  binding  force  that  the  law  gives  to  a  judgment  between  the 
same  persons  and  upon  the  same  point,  that  as  between  these 
parties  it  is  divisible  as  to  the  fifth  also. 

The  defendants  contend  that  while  the  prior  judgments  may 
be  presumptively  a  bar,  they  are  not  conclusive,  and  that  it  was 
error  for  the  trial  court  to  exclude  evidence  tending  to  show  that 
upon  the  trial  of  those  actions  no  proof  was  offered  to  support 
the  plea  of  former  action  pending.  There  was  no  ofier  to 
show  that  the  defense  in  question  was  waived,  withdrawn, 
or  stricken  from  the  record,  or  that  the  issues  were  in  any  way 
ehanged.  Evidence  merely  tending  to  show  that  the  defend- 
ants omitted  to  produce,  upon  the  trial,  all  the  evidence  that 
was  admissible  in  their  behalf,  was  immaterial.  A  judgment 
rendered  on  the  merits  is  co-extensive  with  the  issues  upon 
which  it  is  founded,  and  is  conclusive  between  the  parties 
thereto,  not  only  as  to  the  matters  actually  proved,  argued, 
and  submitted  for  decision,  but  also  as  to  every  other  matter 
directly  at  issue  by  the  pleadings  which  the  defeated  party 
might  have  litigated:  Jordan  v.  Van  Eppsj  86N.  Y,  427;  Smith 
V.  Smith,  79  N.  Y.  634;  Tuska  v.  (yBrien,  68  N.Y.  446-449; 
Bloomer  v.  8lurg€$,  68  N.  Y.  168, 176;  Clemen$  v.  Clemens,  87  N.  Y. 
89,  74;  Doty  v.  Brovon,  4  N.  Y.  71;  68  Am.  Dec.  850;  BuH  v. 
Stemburgh,  4  Cow.  559;  16  Am.  Dec.  402;  PhUlips  v.  Berich,  16 
Johns.  186;  CromweU  v.  CowiUy  of  Sac,  94  U.  S,  361;  Aurora 
City  V.  West,  6  WalL  82;  Bigelow  on  Estoppel,  6th  ed.,  166; 
Wells  on  Bee  Adjudieata,  sees.  248-261;  Freeman  on  Judg- 
ments, sec.  260. 

Moreover,  the  record  in  the  city  court  action,  which  was  in 
evidence  when  the  offer  in  question  was  made,  shows  that  the 
defendants  requested  the  trial  judge  to  find  that  ^^all  th^ 
daims  and  demands  of  tiie  plaintiff  for  installments  of  divi- 
dends for  1874, 1876, 1876, 1877,  and  1878,  having  accrued  un- 
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der  one  and  the  same  contract  prior  to  the  commencement  of 
this  action,  or  that  in  the  superior  court  of  the  city  of  New 
York,  constituted  one  cause  of  action.  The  recovery  in  the 
superior  court  for  a  part  of  this  cause  of  action  is  a  bar  im  this 
suit.  The  cause  of  action  is  indivisible."  This  request  was 
refused,  and  the  refusal  to  find  it  is  a  part  of  the  judgment 
roll.  While  parol  evidence  may  be  received  to  show  what 
was  litigated  upon  the  trial,  it  must  be  consistent  with  the 
record,  and  cannot  be  admitted  to  contradict  it:  Campbell  v. 
Butts,  8  N.  Y.  173;  DatnsT.  Talleot,  12  N.  Y.  184,  19 J;  Wood 
V.  Jackson,  8  Wend.  9;  22  Am.  Dec.  603;  Gardner  v.  Buckbee, 
8  Cow.  120;  15  Am.  Dec.  256;  Freeman  on  Judgments,  sec. 
275. 

As  it  has  been  twice  adjudged  in  actions  founded  on  the 
same  contract  and  brought  under  the  same  circumstances  as 
this  that  the  defense  now  insisted  upon  is  not  good,  the  de- 
fendants are  bound  by  the  result,  even  if  it  was  wrong,  because 
the  policy  of  the  law  does  not  permit  a  retrial,  between  the 
same  parties,  of  an  issue  already  determined  by  a  prior  judg- 
ment that  is  still  in  force. 

The  judgment  should  be  aflSrmed,  with  costs. 


Rn  JoDioATA — Judgment  ufon  Ottm  ov  a  Sums  of  Kons.  —  A  judg- 
ment against  a  defendant  in  an  action  upon  one  of  aeyeral  notes  given  in 
part  payment  of  the  purchase  price  of  machinery  is  oondnsive  as  to  a  defense 
set  np  and  determined  therein,  so  long  as  the  jadgment  stands  nnreyersed, 
in  an  action  brought  against  him  upon  another  of  the  notes  by  another  party 
to  whom  the  note  has  been  transferred:  IkrmauxT,  Firai  Nat  Bank^  99  Kan. 
144;  7  Am.  St.  Rep.  541.  But  see  Knorr  y.  PeerUrn  Reaper  Co^  23  Neb.  6S6) 
S  Am.  St.  Rep.  140. 

Rbs  Judicata.  —  A  Judgment  is  conclusive,  not  only  as  to  eyery  matter 
which  was  actually  litigated,  but  as  to  any  matter  which  might  have  been 
litigated:  Note  to  Oouid  y.  StenUmrg,  16  Am.  St.  Rep.  142. 

Rb8  Judicata  —  Pabol  Byidbxcb. —  WhereYor  the  pleadings  are  so  gen> 
eral  that  several  matters  might  have  been  litigated  in  the  action,  parol  evi* 
deuoe  is  admissible  to  show  that  any  one  or  all  of  these  matters  were  passsd 
upon:  Note  to  Ttmng  y.  BummeU,  38  Am.  Dea  fi07,  698;  note  to  J>ot^  v. 
Brmon^  63  Am.  l>ec.  368. 

AonoN  UPON  NoTX  Patablb  m  Ikstallmbhts.  —  Upon  a  note  payable  in 
installments  an  action  may  be  maintained  for  each  installment  as  it  becomes 
due:  Bu8h  v.  SUfwell,  71  Pa.  St.  208;  10  Am.  Rep.  894;  Oaples  v.  Branham, 
20  Mo.  244;  64  Am.  Dea  183.  And  where  several  notes  maturing  at  differ^ 
enc  times  are  secured  by  one  mortgage^  and  an  action  to  foreclose  is  com- 
menced, and  based  on  one  of  the  notes  then  overdue^  the  mortgagee  may 
maintain  an  action  at  law  on  another  note  whenever  it  matures,  and  while 
the  foreclosure  suit  is  still  pending:  Andeno»  y.  Pilgramt  30  &  01  489;  14 
Am.  St.  Rep.  917. 
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[122  New  TOBX,  11&] 

Oxm  Oomuama  a  Lawyul  Busikbss  ii  not  under  obligation  of  MTing 
otben  harmless  from  the  oonseqaenoes  resulting  from  ineYitable  acci- 
dents. He  performs  his  duty  when  he  uses  reasonable  care  and  precau- 
tion to  sa\re  others  from  injury. 

HaoiJOSNCB  —  BuRDXN  OF  Proof.  —  He  who  alleges  negligence  as  a  foun- 
dation of  his  right  to  recovery  must  point  out  by  evidence  the  defend- 
ant's fault;  for  the  presumption  is,  until  the  contrary  appears^  that  every 
man  has  performed  his  duty. 

KaoLioKNCs.  —  PBSSUMpnoif  OF  NbglioknOx  DOI8  NUT  Abisb  from  evi- 
dence showing  that  a  tank  of  oil  in  the  yard  of  the  defendant's  petroleum 
factory  exploded,  igniting  other  oil  in  such  yard,  a  quantity  of  which  oil 
flowed  down  a  pipe  and  set  fire  to  plaintiff's  vessel,  if  no  contract  rela- 
tions exist  between  the  plaintiff  and  defendant. 

NaoLioKNCB.  —  Thbrb  is  a  Distinction  bitwisn  Actions  Founded  or 
Kbouosnob  where  a  contract  relation  exists  between  the  parties,  and 
those  in  which  the  defendant  owed  to  plaintiff  no  other  duty  than  to  use 
such  ordinary  care  and  caution  as  the  nature  of  its  business  demanded 
to  avoid  injuries  to  others.  In  the  latter  class  of  cases,  the  mere  fact 
that  an  accident  happened  to  the  plaintiff,  without  more,  will  not  amount 
to  jnrima/ade  proof  of  negligence  on  the  part  of  defendant. 

Action  to  recover  damages  resulting  from  the  loss  of  the 
plaintiff's  vessel  by  fire.  The  defendant  was  the  owner  and 
manager  of  a  petroleum  refinery,  and  the  plaintiff's  vessel 
was  at  a  wharf  adjacent  thereto.  The  oil  within  defendant's 
inclosure  got  on  fire  by  some  means,  and  a  quantity  of  it, 
while  burning,  flowed  down  a  pipe  used  by  the  defendant  in 
pumping  oil  from  vessels  into  its  refinery.  The  burning  oil 
having  communicated  to  a  lighter  laden  with  petroleum,  the 
lighter  at  once  exploded,  throwing  burning  oil  and  sticks  upon 
plaintiff's  vessel,  by  means  of  which  it  was  set  on  fire  and 
destroyed.  There  was  no  evidence  tending  to  show  how  the 
oil  got  on  fire.  The  witnesses  merely  testified  that  they  heard 
a  little  rumbling  and  grumbling,  and  immediately  thereafter 
an  explosion.  The  defendant  moved  for  a  nonsuit,  which 
being  denied,  it  rested  its  case,  without  offering  any  evidence. 
The  jury  found  in  favor  of  the  plaintiff. 

Lewi8  Can  Ledyard,  for  the  appellant. 

LorenMO  C/ZIo,  for  the  respondents. 

Pabksb,  J.  We  are  of  the  opinion  that  the  evidence  pre- 
sented by  the  plaintiflls  failed  to  establish  a  cause  of  action 
against  the  defendant,  and  oonsequently,  that  the  trial  court 
erred  in  denying  the  motion  to  dismiss  the  oomplaint,  made 
after  plaintifb  had  rested  their  case. 


I 
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The  fact  that  the  injury  sastained  by  the  plaintiffs  may 
have  been  a  direct  result  of  the  fire  which  originated  upon  the 
premises  of  the  defendant  does  not  of  itself  render  it  liable  to 
respond  in  damages  therefor. 

The  defendant  was  not  maintaining  a  nuisance.  Its  busi- 
ness was  lawful,  and  in  its  conduct  the  law  does  not  impose 
the  obligation  of  saving  harmless  others  from  the  consequences 
resulting  from  the  occurrence  of  inevitable  accident,  but  rather 
burdens  it  simply  with  the  duty  of  using  reasonable  care  and 
caution  to  save  others  from  injury.  If  it  omitted  that  duty, 
and  failed  to  observe  that  ordinary  care  which  was  incumbent 
upon  it,  then,  because  of  such  neglect,  it  became  legally  charge- 
able with  the  damages  directly  resulting  therefrom,  but  not 
otherwise:  Losee  v.  BucJianan,  51  N.  Y.  476;  10  Am.  Rep.  623. 

As  the  existence  of  negligence  is  an  affirmative  fact  to  be 
established  by  him  who  alleges  it  as  a  foundation  of  his  right 
of  recovery,  it  was  incumbent  upon  the  plaintiffs  to  point  out, 
by  evidence,  the  defendant's  fault;  for  the  presumption  is, 
until  the  contrary  appears,  that  every  man  has  performed  his 
duty.  This  rule  has  been  frequently  applied  in  cases  where 
a  fire  has  spread  over  and  upon  the  lands  of  an  adjoining 
owner,  to  his  damage:  Clark  v.  Foot^  8  Johns.  421;  Stitart  v. 
Hawley,  22  Barb.  619;  Lansing  v.  Stone^  37  Barb.  15;  Calkins 
V.  BargeTy  44  Barb.  424. 

It  has  likewise  been  enforced  against  persons  seeking  to 
recover  for  damages  sustained  by  fires  originating  from  loco- 
motives in  operation  upon  railroads:  Collins  v.  New  York  Cent, 
etc.  R.  R  Co.,  5  Hun,  503;  71  N.  Y.  609. 

But  the  plaintiffs  insist  that  while  negligence  cannot  be  in- 
ferred from  the  fact  that  the  fire  originated  upon  the  premises 
of  the  defendant,  it  may  be  presumed  from  the  proof  of  an 
explosion. 

It  is  difficult  to  discover  a  reason  for  holding  that  proof  of 
the  occurrence  of  a  destructive  fire  in  defendant's  premises 
does  not  raise  a  presumption  of  negligence,  while  proof  of  the 
mere  fact  of  an  explosion  does.  It  has  been  said  that  there  is 
a  general  disposition  among  men  to  preserve  their  property, 
and  escape  liability,  and  that  ordinarily  these  motives  will 
secure  that  degree  of  care  and  caution  which  the  safety  of  the 
public  demands,  and  hence  the  presumption  of  duty  per- 
formed, which,  in  cases  of  fire,  will  protect  him  until  the  &cts 
be  proven  from  which  negligence  can  be  inferred. 

For  precisely  the  same  reason  he  is  entitled  to  the  benefit 
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of  such  presumption  in  the  case  of  an  explosion  where  no 
oontractaal  relation  exists.  And  the  plaintiffs  mnst  go  one 
step  further,  and  prove  the  facts  from  which  it  can  be  legiti- 
mately inferred  that  either  in  construction,  repair,  or  operation 
he  omitted  that  reasonable  care  and  caution  which  he  should 
have  observed. 

As  this  position  is  supported  by  authority,  reference  will  be 
made  to  a  few  of  the  cases. 

In  Losee  v.  Buehanan^  61  N.  T.  476,  10  Am.  Rep.  623,  the 
action  was  for  damages  done  to  the  buildings  of  the  plaintiff 
by  the  projection  onto  his  premises  of  a  boiler,  resulting  in 
serious  injury  to  several  buildings. 

The  court,  in  a  well*considered  opinion  delivered  by  Judge 
Earl,  held, — 1.  That  the  plaintiff  could  not  recover,  in  the 
absence  of  proof  of  fault  or  negligence  on  the  part  of  the  de- 
fendant; 2.  That  if  the  explosion  was  caused  by  a  defect  in 
the  manufacture  of  the  boiler,  he  is  not  liable,  in  the  absence 
of  proof  that  such  defect  was  known  to  him,  or  was  discover- 
able  upon  examination,  or  by  the  application  of  known  tests. 

That  case  would  seem  to  be  controlling  here.  The  plaintiffs 
proved  simply  an  explosion.  The  inference  is,  perhaps,  per- 
missible, that  the  subject  of  the  explosion  was  the  receptacle 
described  as  a  boiler,  tank,  still,  or  agitator,  although  no  wit- 
ness pretends  to  assert  that  it  was  destroyed  or  torn  down.  If 
it  may  be  inferred  that  it  was  the  tank,  the  evidence  is  silent 
as  to  the  cause. 

It  does  not  point  to  unskillfulness  or  carelessness  on  the 
part  of  the  employees  having  the  tank  in  charge,  nor  suggest 
defects  in  construction,  or  omission  to  keep  in  repair,  and 
therefore  falls  far  short  of  the  requirements  which  the  court 
asserted  in  the  Losee  case  to  be  essential  to  a  recovery. 

In  Walker  v.  Chicago,  R.  /.,  &  P.  R'y  Co,,  71  Iowa,  6S8,  the 
plaintiff's  property  was  injured  by  the  explosion  of  a  quantity 
of  dynamite  then  on  a  car  standing  in  defendant's  yard.  The 
complaint  averred  that  the  dynamite  was  not  properly  pro- 
tected; that  the  fire  had  caught  from  passing  engines;  and 
that  the  car  was  negligently  permitted  to  stand  in  an  improper 
place.  There  was  no  evidence  that  the  fire  had  caught  be- 
cause the  engines  were  defective  in  their  machinery  to  prevent 
fire  escaping  therefrom,  or  that  the  dynamite  was  not  prop- 
erly protected,  or  stored  in  an  improper  place.  The  judgment, 
rendered  in  favor  of  the  plaintiff,  was  reversed,  the  court  hold- 
ing that  "  the  relation  between  the  parties  to  the  action  is  not 
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snch  that  the  law  presumes  negligence  in  the  defendant  by 
the  mere  fact  that  the  plaintiff's  property  was  injured.  The 
burden  was  upon  the  plaintiff  to  show  that  the  place  where 
the  car  was  stored  was  an  improper  place.  All  the  light  the 
jury  had  on  the  subject  was^  that  the  car  exploded  and  the 
plaintiff's  property  was  injured." 

In  Hvff  V.  AuBiin^  46  Ohio  St  886, 15  Am.  St  Rep.  618,  the 
plaintiff,  as  an  employee  of  Fay  &  Co.,  was  at  work  on  the 
premises  of  the  defendants  in  helping  to  set  up  a  saw-mill 
which  the  defendants  had  purchased  of  Fay  &  Co.  While  so 
at  work|  a  steam-boiler,  owned  and  used  by  the  defendants  on 
the  premises  to  run  the  saw-mill,  exploded  and  injured  the 
plaintiff.  The  plaintiff  had  a  verdict,  which  was  reversed,  the 
court  holding  that  proof  of  the  mere  fact  of  an  explosion  does 
not  raise  a  presumption  of  negligence  on  the  part  of  the 
defendants. 

This  precise  question  was  carefully  considered  by  the  court 
of  last  resort  in  Tennessee  in  Young  v.  firafw/ord,  12  Lea, 
232.  Plaintiff's  intestate,  while  in  defendant's  grist-mill,  was 
killed  by  the  explosion  of  defendant's  boiler.  The  trial  court 
in  his  charge  to  the  jury,  said:  *' When  the  killing  is  proved 
to  have  been  done  by  the  explosion  of  defendant's  boiler,  the 
burden  is  thrown  upon  them  to  show  that  they  were  guilty  of 
no  negligence,  and  that  the  accident  was  unavoidable.  So 
that  while  the  burden  of  proof  is  upon  the  plaintiff  to  make 
out  her  case  in  the  first  instance,  when  she  has  shown  the 
explosion  and  killing,  the  burden  then  shifts  upon  the  defend- 
ants  to  exonerate  themselves  from  presumed  negligence  by 
showing  that  they  were  in  fact  guilty  of  no  negligence,  and 
upon  this  point,  whether  there  is  negligence  or  not,  your 
verdict  must  turn."  This  was  held  to  be  error,  for  which  a 
reversal  was  had. 

The  principles  stated  and  authorities  cited  establish,  as  wo 
think,  that  the  burden  of  proof  resting  upon  the  plaintiff  was 
not  well  borne  by  him  when  he  rested  his  case;  and  we  should 
be  content  to  end  the  discussion  at  this  point  but  for  the 
argument  of  the  learned  general  term,  which  may  be  profit* 
ably  considered  further. 

The  court  failed  to  recognise  a  distinction,  which  has  been 
carefully  guarded  by  the  courts  of  this  state  as  well  jis  by 
nearly  all  other  jurisdictions  in  this  country,  between  actions 
founded  in  negligence  where  a  contract  relation  existed  be- 
tween the  parties,  and  those  in  which  the  defendant  owed  no 
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other  duty  than  to  use  such  ordinary  care  and  caution  as  the 
nature  of  his  business  demanded  to  avoid  injury  to  others. 

Its  omission  to  do  so  may  have  been  induced  by  the  opinion 
of  the  court  in  Rose  v.  Stevens  and  Condit  Trans,  Co^  11  Fed. 
Rep.  488,  which  was  cited  with  approval.  In  that  case  it  is 
said  ^  that  the  presumption  originates  from  the  nature  of  the 
act,  and  not  from  the  nature  of  the  relations  between  the 
parties." 

This  assertion  does  not  seem  to  have  been  well  considered. 
In  actions  founded  on  negligence,  the  anus  of  establishing  it 
rests  upon  the  plaintiff.  In  determining  whether  he  has  sus- 
tained this  burden,  it  is  necessary  in  certain  cases  to  inquire 
whether  an  inference  of  the  fact  of  negligence  can  be  drawn 
from  other  facts  proven.  When  it  can  be,  then  it  is  said  that 
a  presumption  of  the  fact  of  negligence  is  permissible.  And 
of  necessity  it  embraces  not  only  the  doing  or  omission  to  do 
the  thing  complained  o(  but  also  the  relations  of  the  parties; 
i.  e.,  whether  in  that  which  he  did  or  omitted  to  do  he  failed 
to  discharge  some  duty  owing  to  the  plaintiff.  Beck  v.  Carter^ 
68  N.  Y.  288,  28  Am.  Rep.  175,  furnishes  an  illustration  in 
point.  It  is  there  held  that  '*  where  the  owner  of  land  ex- 
pressly or  by  implication  invites  others  to  come  upon  his 
premises,  if  he  permits  anything  in  the  nature  of  a  snare  to 
exist  thereon,  ho  is  responsible  for  an  injury  resulting  there- 
firom  to  one  availing  himself  of  the  invitation.  But  if  he  gives 
but  a  bare  permission  to  cross  the  premises,  the  licensee  takes 
the  risk  of  accidents  while  using  the  premises  in  the  condition 
in  which  they  are.  In  both  cases  the  act  is  the  same;  but  in 
the  one  case  he  owes  a  duty  not  to  maintain  a  snare;  in  the 
other,  not.  In  view  of  the  relations  of  the  parties,  he  is  held  to 
be  nc^gent  in  the  first  case,  but  not  in  the  second. 

Sometimes,  it  is  true,  the  duty  which  the  defendant  owes  to 
the  plaintiff  is  of  such  a  nature  that  proof  of  the  happening  of 
the  accident  under  certain  circumstances  and  given  conditions 
will  be  of  such  legal  value  as  to  afford  presumptive  evidence 
of  negligence,  and  cast  upon  the  defendant  the  burden  of  ex- 
planation. 

This  mle  has  been  applied  to  the  carrier  of  passengers, 
especially  in  conveyances  propelled  by  steam,  where  the  con- 
sequences of  an  accident  are  frequentiy  fatal  to  human  life,  and 
the  public  interests  require  that  in  such  cases  the  carrier  shall 
use  every  precaution  which  human  skill  and  foresight  can  pro- 
vide to  prevent  accident  and  its  results.    Even  in  those  cases 
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there  must  be  reasonable  evidence  of  negligence  before  a  de- 
fendant can  be  called  upon  to  relieve  itself  from  the  presump- 
tion of  negligence. 

*'  But  when  the  thing  causing  the  injury  is  shown  to  bo 
under  the  control  of  the  defendant,  and  the  accident  is  such 
as  in  the  ordinary  course  of  business  does  not  happen  if  rea* 
sonable  care  is  used,  it  does,  in  absence  of  explanation  by  the 
defendant,  afford  sufficient  evidence  that  the  accident  arose 
from  want  of  care  on  its  part":  Breen  v.  New  York  C.  A  H. 
R,  R.  R.  Co.,  109  N.  Y.  297;  4  Am.  St.  Rep.  460;  SeyboU  v. 
New  York,  L.  E.,  &  W.  R.  R.  Co.,  95  N.  Y.  662;  47  Am.  Rep. 
76. 

But  '*  it  is  believed,"  says  Mr.  Thompson,  ^  that  it  is  never 
true,  except  in  contractual  relations,  that  the  inroof  of  the  mere 
fact  that  the  accident  happened  to  plaintiff,  without  more, 
will  amount  to  prxma  fcLcis  proof  of  negligence  on  the  part  of 
the  defendant":  2  Thompson  on  Negligence,  1227. 

This  rule  is  recognized  in  Huff  v.  Au%tin,  46  Ohio  St  386^ 
15  Am.  St.  Rep.  618,  the  court  saying:  '*  Whether  the  defend- 
ants  can  be  held  liable  for  the  injury  caused  by  the  explosion 
of  the  boiler  owned  and  used  by  them  on  their  own  premiseSi 
without  affirmative  proof  of  negligence  beyond  the  mere  fsci 
of  the  explosion,  is  not  to  be  determined  by  the  rule  of  negli- 
gence governing  the  common  carriers  of  passengers  and  goods." 

To  the  same  effect  is  the  reasoning  of  Mr.  Justice  Field  in 
the  Nitro-Glyeerine  Case,  15  Wall.  524. 

The  supreme  court  of  Indiana  recognises  that  carrier  cases 
constitute  an  exception  to  t  \e  general  rule,  in  Wabash,  S.  £w,  Jt 
P.  R'y  Co.  V.  Locke,  112  Ind.  404;  2  Am.  St  Rep.  193.  After 
a  statement  of  the  extent  of  the  care  which  the  defendant  was 
bound  to  observe  for  the  protection  of  the  plaintiff  and  the 
public,  the  court  continued:  *'The  case,  therefore,  stands  upon 
a  different  footing  from  the  cases  which  involve  the  duties  of 
carriers  who  contract  to  carry  passengers  safely  to  a  partic- 
ular destination.  In  such  cases  proof  of  an  injury  ordinarily 
establishes  a  prima  facie  case  of  negligence  in  favor  of  a  pae- 
senger,  which  the  carrier  must  overcome." 

Now,  the  cases  cited  by  the  general  term,  in  which  the 
rule  ree  ipsa  loquitur  has  been  enforced  against  defendantSp 
are  nearly  all  passenger  cases,  and  therefore  do  not  support 
the  plaintiff's  position.  Weidmer  v.  New  YorkE.  22.  R.  Ce.,41 
Hun,  284,  is  an  exception,  but  that  case  has  since  been  re- 
versed by  this  court  (114  N.  Y.  462),  it  being  held  that  the 
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rule  res  ipsa  loquitur  was  not  applicable  to  the  situation 
presented. 

MuUen  v.  St.  John,  57  N.  Y.  567,  15  Am.  Rep.  530,  the  other 
exception  requiring  notice,  was  for  damages  sustained  by  the 
falling  of  a  brick  wall  upon  the  plaintiff  while  passing  on  the 
sidewalk. 

Now,  while  the  court  discussed  the  case  from  the  stand-point 
of  presumptions  in  the  law  of  evidence,  it  will  be  observed 
that  there  was  far  more  than  the  mere  happening  of  the  acci* 
dent  which  was  held  to  give  rise  to  it  in  that  case.  There 
were  certain  conditions  proven,  which,  taken  in  connection 
with  the  fall  of  the  wall,  permitted  an  inference  of  fact  that 
the  defendant  was  negligent.  Buildings  properly  constructed 
do  not  fall  without  adequate  cause.  So  the  plaintiff,  to  estab- 
lish his  cause  of  action,  proved,  —  1.  That  the  wall  did  fall; 
and  2.  That  there  were  no  special  circumstances  of  storm  or 
violence  to  produce  that  result;  and  the  court  held  that  the 
falling,  under  the  circumstances  and  conditions  proven,  raised 
a  presumption  of  negligence. 

It  seems  to  be  apparent  that  the  rule  res  ipsa  loquitur  cannot 
be  invoked  in  support  of  the  judgment  under  review. 

If  it  could  be,  it  would  in  practical  effect  subvert  the  hith* 
erto  well-settled  law  that  a  man  may  upon  his  own  lands  build 
factories  and  dams  and  employ  the  use  of  machinery  without 
liability  for  any  damage  which  may  accidentally  and  unavoid- 
ably ensue  to  his  neighbor.  For  it  would  necessarily  result  in 
making  him  in  effect  the  insurer  against  injury  happening 
from  the  explosion  of  boilers  or  the  breaking  of  machinery 
upon  his  premises. 

Steam  and  machinery  are  now  so  universally  and  usefully 
employed  in  factories  and  upon  farms  as  to  make  it  the  part 
of  wisdom  not  to  relax  the  long-established  rule  that  he  who 
alleges  injury  sustained  through  the  negligence  of  his  neigh- 
bor, with  whom  he  has  no  contract  relation,  and  who  owes  to 
liim  no  other  duty  than  that  he  shall  observe  reasonable  care 
to  prevent  injury,  must  prove  the  facts  from  which  an  infer- 
ence of  the  particular  act  of  negligence  charged  can  be 
drawn. 

The  judgment  should  be  reversed. 
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epon  him  who  alleges  it:   Note  to  Blanehard  v.  Lak$  Shore  §k*  iTy  On,  9 

Am.  St  Rep.  687,  «3& 

Am.  St.  Rbp.,  Vol.  XIX.  ^  SI 
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KMUJOKircB.  —  One  engnged  in  the  pmeecation  of  a  Uwfnl  act  it  not  liablo 
for  an  aoddental  injury  oocnrring  dnring  the  perforinanoe  thereof,  when  doe 
ear*  u  ezereisea:  WUUanu  ▼.  MkMgan  C.  i?.  i?.  Co.,  8  Mich.  289;  65  An. 
Dec  69.  When  tliere  ia  no  negligence,  unakiUfulneee,  or  malice  in  an  ael 
done,  a  peraon  oannot  be  held  responsible  in  damagea  for  a  proper 
of  a  Uwfnl  right:  rahm  ▼.  Raehari,  8  Wia.  255;  76  Am.  Dea  237. 


Jemison  V.  Citizens*  Savings   Bank  op  Jeffer- 
son, Texas. 

113.'  Nbw  YoaK,  18ft.J 

Corporation,  Notice  or  Powebs  or.  —  He  who  deals  with  a  eorpnrntion 
is  chargeable  with  notice  of  its  powers  and  the  parposes  for  which  it 
was  formed,  and  whea  dealing  with  ita  agents  or  officers,  ia  boand  to 
know  the  extent  of  their  powers  and  authority. 

Satings  Bamk8  —  Contracts  Ultra  Vires.  —  Speculative  contracts  en- 
tered into  for  the  sale  and  purchase  of  stocks  by  a  savings  bank  at  the 
stock  board,  or  eUe  where,  subject  to  the  hazard  or  contingencies  of 
gain  or  loss,  are  uUra  vires,  and  a  perversion  of  the  powera  conferred  by 
its  char  ter. 

CoNTRAcra  or  CoRroRATioNn  are  Ultra  Vires  when  they  Involve  ad- 
ventures or  undertakings  ontside  and  not  within  the  scope  of  the 
powers  given  by  their  charters. 

OoRPoRATioNs.  ->  Plea  or  Ultra  Vires  should  Prstail  nnlesi  it  will 
defeat  justice  or  accomplish  a  legal  wrong. 

Oorforation  Actimo  roR  a  Partt  Whose  Name  n  hot  Disgloskd  must 
be  regarded  as  acting  for  itself,  and  its  act  or  contract  treated  aa  invalid 
if  it  wonld  have  been  invalid  had  it  professed  to  act  for  itaelf.  Hence 
if  a  savings  bank  having  no  power  to  deal  in  the  purchase  and  aale  of 
cotton  for  future  delivery  gives  orders  to  a  commission  merchant  to  pur- 
chase for  such  delivery,  stating  that  it  is  acting  for  good  and  responsible 
customers,  but  not  disclosing  their  names,  and  the  merchant,  in  response 
to  such  order,  purchases  such  cotton,  he  cannot  reoover  of  the  bank 
either  his  commissions  or  his  losses  sustained  by  the  purchase,  where  no 
cotton  has  been  delivered  to  the  bank,  and  the  purchase  waa  made  in  the 
name  of  the  merchant. 

Oorporation  —  Ultra  Vires — Estoppel.  —  Corporation  is  not  estopped 
from  urging  that  a  contract  is  uUra  vires  and  void,  if  it  remains  execu- 
tory, and  the  corporation  has  not  received  the  benefit  or  proceeds  thereof 
as  where  the  contract  is  for  the  purchase  of  cotton  on  its  account,  and 
such  cotton,  though  purchased  for  such  account,  is  bought  in  the  name 
of  the  other  contracting  party,  and  is  never  delivered  to  the  corporation. 

FranetB  0.  Barlow^  for  the  appellants. 

Benjamin  H,  Bristow  and  William  D.  Outhrie,  for  the  re- 
qpondent. 

Haight,  J.     The  plaiDtiffs  were  commission  merchants  and 
members  of  the  Cotton  Exchange  of  the  city  of  New  York* 
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Tba  defendant  was  a  savings  bank  and  trust  corporation 
organixed  under  the  laws  of  Texas. 

This  action  was  brought  to  recover  commissions,  and  for 
money  claimed  to  have  been  expended  for  the  defendant  on 
the  purchase  and  sale  of  cotton  futures. 

The  defense  was«  that  the  defendant,  as  a  savings  bank  and 
trust  corporation,  had  no  power  or  authority  to  deal  in  the 
purchase  and  sale  of  cotton  for  future  delivery,  or  in  contracts 
for  the  purpose  of  speculation;  that  in  the  transaction  alleged 
in  the  complaint  it  acted  as  the  agent  of  one  Albert  P.  Clopton, 
of  JefiTerson,  Texas,  and  that  the  fact  that  he  was  the  princi- 
pal for  whom  the  defendant  acted  was  disclosed  and  well 
known  to  the  plaintiffs  prior  to  the  time  of  the  transaction 
referred  to. 

Whilst  the  fact  distinctly  appears  from  the  correspondence 
between  the  parties  that  the  defendant  was  acting  for  ''good, 
responsible  customers,"  the  general  term  was  of  the  opinion 
that  this  defense  could  not  be  sustained,  for  the  reason  that  the 
defendant  did  not  disclose  the  name  of  its  principal  at  the 
time  of  the  giving  of  the  orders  complained  of  for  the  pur- 
chase and  sale  of  cotton  futures.  Had  this  defense  been  sus- 
tained, the  principal,  and  not  the  defendant,  his  agent,  would 
have  been  liable.  Without  stopping  to  consider  the  evidence, 
wo  shall  assume  that  this  defense  was  not  established,  and 
proceed  to  consider  the  question  as  to  whether  the  defendant 
was  liable  as  principal. 

Transactions  between  the  parties  commenced  in  January, 
1879,  by  a  letter  from  J.  H.  Parsons,  as  cashier  of  the  defend- 
ant, asking  the  plaintiffs  the  amount  of  margin  and  commis- 
sion they  required  for  the  purchase  of  cotton  futures.  The 
plaintiffs  answered,  giving  the  amount,  and  this  was  followed 
by  an  order  by  telegraph  from  Parsons,  as  cashier,  under  date 
of  February  lOth,  to  buy  one  hundred  bales,  June  delivery* 
and  on  the  same  day  he  wrote  the  plaintiffs  that  the  order 
was  made  for  one  of  their  customers,  who  had  deposited 
1260,  as  per  their  favor  of  the  27th  ult.  Other  orders  fol- 
lowed, the  final  result  of  which  was  a  loss,  to  recover  which 
this  action  was  brought  At  the  time  Parsons  was  the  cashier 
of  the  defendant,  possessing  the  powers  and  duties  incident 
to  the  office  under  the  charter,  constitution,  and  by-laws, 
having  the  general  charge  of  the  business  of  the  bank  and 
the  supervision  of  the  concern,  and  inasmuch  as  the  answer 
alleges  that  the  transactions  referred  to  in  the  complaint 
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were  had  between  the  plaintiffs  and  the  defendant  acting  at 
agent,  we  shall  treat  him  as  possessing  all  of  the  authority  to 
a!ct  in  the  premises  that  the  directors  of  the  defendant  had  the 
power  to  give.  This  brings  ns  to  the  question  whether  or  not 
the  defendant  had  the  power  to  make  the  orders  in  question. 
The  defendant  was  incorporated  and  chartered  in  1871  by  an 
act  of  the  legislature  of  the  state  of  Texas  entitled  '*An  act  to 
incorporate  the  Citizens'  Savings  Bank  of  Jefferson,  Texas.'* 
The  act,  amcTug  other  things,  provides  that  **the  general 
business  and  object  of  this  corporation  shall  be  to  receive  on 
deposit  or  in  trust  such  sum  or  sums  of  monej  as  may,  from 
time  to  time,  be  offered  therefor  by  tradesmen,  merchants, 
clerks,  laborers,  servants,  and  others,  to  be  repaid  to  such  de- 
positors when  demanded,  at  such  times,  with  such  interest, 
and  under  such  regulations  as  the  board  of  directors  may, 
from  to  time,  prescribe";  and  also,  ''this-  corporation  may 
loan  money  according  to  the  constitution  and  laws  of  the 
state,  or  may  discount  in  accordance  with  bank  usages,  taking 
such  security  therefor,  either  real  or  personal,  as  the  directors 
may  deem  sufficient.  Said  corporation  shall  have  power  to 
borrow  money,  buy  and  sell  exchange,  bullion,  bank  notes, 
government  stocks,  and  other  securities.''  The  act  further 
provides  that  the  business  of  the  corporation  shall  be  man- 
aged by  twelve  directonr. 

Corporations  are  artificial  creations,  existing  by  virtue  of 
some  statute,  and  organized  for  the  purposes  defined  in  their 
charters.  A  person  dealing  with  a  corporation  is  chargeable 
with  notice  of  its  powers  and  the  purposes  for  which  it  is 
formed,  and  when  dealing  with  its  agents  or  officers,  is  bounci 
to  know  the  extent  of  their  power  and  authority.  A  corpora- 
tion necessarily  carries  its  charter  wherever  it  goes,  for  thai 
is  the  law  of  its  existence.  It  follows  that  the  plaintiffs  must 
have  known,  or  are  chargeable  with  knowledge,  of  the  corpo- 
rate powers  of  the  defendant,  and  of  the  extent  to  which  its 
cashier  could  bind  the  corporation:  Alexander  v.  Canldwett^ 
88  N.  Y.  480;  Hoyt  v.  Thompson,  19  N.  Y.  207-222;  Relfe  v. 
jRwidfe,  108  U.  8.  222-226;  Davis  v.  (Hd  Colony  R.  R.  Co.y  131 
Mass.  258-260;  41  Am.  Rep.  221;  Leonard  v.  'Am€rican  /n«. 
Co.,  97  Ind.  299. 

Savings  banks  are  designed  to  encourage  economy  and 
frugality  among  persons  of  small  nraans,  and  are  organized 
with  restrictions  and  provisions  intended  to  secure  depositors 
against  loss.     Speculative  contracts  entered  into  ftir  the  sale 
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or  purchase  of  stock  by  a  savings  bank  at  the  stock  board  or 
elsewhere,  subject  to  the  hazard  and  contingency  of  gain  or 
loss,  are  ultra  vires,  and  a  perversion  of  the  powers  conferred 
by  its  charter:  People  etc,  v.  Mechanics^  &  T.  S.  Jrwf.,  92  N.  Y. 
7-9;  SUtare  v.  Beat,  88  N.  Y.  527-53L  Contracts  of  corpora- 
tions are  idtra  vires  when  they  involve  adventures  or  under- 
takings outside  and  not  within  the  scope  or  power  given  by 
their  charters.  The  acts  under  which  they  are  organized 
were  framed  in  view  of  the  rights  of  the  public  and  the  inter- 
ests of  the  stockholders.  As  artificial  creations,  they  possess 
only  the  powers  with  which  they  were  endowed.  An  act  may 
be  malum  in  se  or  malum  prohibitum,  or  an  act  may  not  be 
immoral  or  prohibited  by  any  statute,  and  still  it  may  be  in 
excess  of  the  powers  vested  in  the  officers  of  a  corporation, 
unauthorized,  and  prejudicial  to  the  stockholders.  In  either 
case,  the  plea  of  ultra  vires  should  prevail,  unless  it  would 
defeat  justice  or  accomplish  a  legal  wrong:  Hungtir^ton  v. 
National  Savings  Bank,  96  U.  S.  888;  Thomas  v.  West  Jersey 
R.  R.  Oo.^  101  U.  S.  71;  Nassau  Bank  v.  Jones,  95  N.  Y.  115;  47 
Am.  Rep.  14;  Leslie  v.  Lorillard,  110  N.  Y.  519. 

As  we  have  seen,  the  defendant  was  chartered  for  the  pur- 
pose of  receiving  on  deposit  or  in  trust  such  sums  of  money 
as  may,  from  time  to  time,  be  offered  by  tradesmen,  merchants, 
clerks,  laborers,  servants,  and  others.  It  was  authorized  to 
loan  these  moneys  according  to  the  constitution  and  laws  of 
the  state,  and  to  discount  in  accordance  with  bank  usages, 
taking  such  security  therefor,  either  real  or  personal,  as  the 
directors  may  deem  sufficient  In  addition  thereto,  the  de- 
fendant was  given  power  to  borrow  money,  buy  and  sell 
exchange,  bullion,  bank  notes,  government  stocks,  and  other  ' 
securities.  The  authority  here  given  to  buy  and  sell  ex- 
change, bullion,  bank  notes,  government  stocks,  and  other 
securities  does  not  •embrace  or  include  speculative  contracts 
in  cotton  futures^  any  more  than  it  does  hay,  oats,  provisions, 
or  dry-goods.  The  exchange,  bullion,  bank  notes,  securities, 
etc.,  authorized  are  those  of  fixed  value,  current  in  the  mar- 
ket, and  not  subject  to  the  control  of  speculators.  Whilst  the 
buying  and  selling  of  cotton  to  be  delivered  in  the  future 
may  not  ordinarily  be  immoral  or  prohibited  by  any  statute, 
it  is  not  included  in  the  powers  given  to  the  defendant  by  its 
charter.  The  transaction  in  question  was  prejudicial  to  its 
stockholders,  and  tended  to  endanger  and  destroy  the  safe- 
guards provided  for  the  depositors.     The  stockholders  and 
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depositors  had  the  right  to  have  their  funds  invested  in  ao- 
cordance  with  the  provisions  of  the  cliarter  and  the  constitu- 
tion and  laws  of  the  state,  and  in  so  far  as  this  right  was 
violated  by  the  transaction  in  question,  it  was  a  misappropri- 
ation of  the  funds,  and  iin moral 

Tt  is  contended  that  the  defense  of  ultra  vires  is  not  avail- 
able in  this  case,  for  the  reason  that  the  contract  had  been 
(  \i(  uted  on  tlfe  part  of  the  plaintiffs,  and  that  the  defendant 
is  estopped  from  setting  up  the  defense.  In  the  case  of 
^Vhitney  Arms  Co,  v.  Barlow,  63  N.  Y.  62,  the  plaintiff  was  a 
corporation  organized  for  the  purpose  of  manufacturing  every 
variety  of  fire-arms  and  other  implements  of  war,  and  all 
kinds  of  machinery  adapted  to  the  construction  thereof.  It 
entered  into  a  contract  with  the  American  Seal  Lock  Com- 
pany to  manufacture  and  deliver  ten  thousand  locks.  The 
locks  having  been  delivered,  it  was  held  that  the  contract  was 
fully  executed,  and  that  the  plea  of  ultra  vires  would  not  pre- 
vail as  a  defense  to  an  action  brought  to  recover  the  contract 
price.  We  do  not  question  the  rule  thus  invoked.  It  has 
been  repeatedly  declared  in  other  cases,  as,  for  instance,  in 
Parish  V.  Wheeler,  22  N.  Y.  494,  in  which  it  was  held  that  a 
railroad  company,  having  purchased  and  received  a  steam- 
boat, could  be  compelled  to  pay  for  it,  although  the  power  to 
purchase  such  boat  was  not  included  in  its  charter.  But  this 
doctrine  has  no  application  to  executory  contracts  which  are 
sought  to  be  made  the  foundation  of  an  action,  or  to  contracts 
that  are  prohibited  as  against  public  policy,  or  immoral: 
Nassau  Bank  v.  Jones,  95  N.  Y.  115;  47  Am.  Rep.  14;  Pitts- 
burgh, C,  &  St.  L.  Ry  Co.  V.  Keoluk  &  H.  B.  Co.,  131  U.  S. 
371-389. 

In  the  case  at  bar,  the  transaction,  as  we  have  seen,  was 
not  only  immoral  and  in  violation  of  the  rights  of  the  stock- 
holders and  depositors,  but  the  defendant  had  received  nothing 
by  virtue  of  it.  The  cotton  had  been  purchased  by  the  plain- 
tiffs in  their  own  name,  they  taking  title  thereto,  and  holding 
it  upon  the  defendant's  account.  It  was  purchased  under  the 
rules  of  the  Cotton  Exchange  of  the  city  of  New  York,  in  which 
the  members  doing  business  therein  with  other  members  act  as 
principals,  and  are  liable  as  such.  The  most  that  can  be 
claimed  is,  that  they  held  the  cotton,  or  the  contracts  therefor, 
Bubject  to  the  call  or  order  of  the  defendant.  There  had  been 
no  delivery  of  any  cotton  or  property  of  any  kind,  or  transfer  of 
any  title  to  such  property,  to  the  defendant     If  the  steamboat 
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bad  never  been  delivered  to  the  railroad  company  so  as  to 
transfer  the  title  thereto,  or  if  the  ten  thousand  locks  had 
never  been  delivered  to  the  Americaii  Seal  Lock  Company, 
verv  diflferent  questions  would  have  been  presented  in  the 
cases  to  which  we  have  called  attention.  We  consequently 
are  of  the  opinion  that,  under  the  circumstances  of  this  case, 
the  defense  of  ultra  vires  is  still  available  to  the  defendant. 

The  claim  is  made  on  behalf  of  the  appellants  that  the 
defendant,  in  making  the  orders,  acted  as  an  agent  for  an 
undisclosed  principal,  and  is  therefore  liable  as  such.  If  the 
defendant  had  no  power  to  engage  in  the  business  as  principal, 
we  do  not  understand  what  right  it  had  to  do  so  as  an  agent; 
but  conceding  that  it  was  an  agent,  and  that  the  orders  were 
made  for  and  on  behalf  of  Clopton,  then  this  action  should  have 
been  brought  against  Clopton  instead  of  the  defendant.  But 
it  is  claimed  that  the  defendant  neglected  to  disclose  its 
principal  at  the  time  of  making  the  orders,  and  for  that  reason 
it  is  liable;  but  if  it  neglected  to  disclose  its  principal,  so  far 
as  this  action  with  the  plaintiffs  is  concerned,  it  must  be 
regarded  as  principal,  and  liable  as  such;  and  if  a  principal, 
then  the  question  of  ultra  vires  arises.  The  plaintiffs  cannot 
sustain  their  action  upon  the  two  theories,  for  they  lead  in 
different  directions.  They  cannot  proceed  upon  the  theory 
that  the  defendant  was  an  agent,  for  the  purpose  of  avoiding 
the  question  of  ultra  vires,  and  then  upon  the  theory  that  the 
defendant  was  a  principal,  for  the  purpose  of  establishing  a 
right  to  recover.  Undoubtedly  a  person  may  in  fact  be  an 
agent  and  still  bind  himself  as  a  principal;  but  if  he  is  pro- 
ceeded against  as  a  principal,  he  is  entitled  to  all  of  the  rights 
and  privileges  that  the  law  gives  to  a  person  occupying  that 
position. 

We  consequently  are  of  the  opinion  that  the  judgment  should 
be  afSrmed,  with  costs.         

OoKPOBATioirs.  —  Persons  dealing  with  a  corporation  through  its  agents 
most  take  notice,  —  1.  Of  the  extent  of  the  powers  of  the  corporation;  2.  Of 
the  extent  of  the  authority  of  the  agents:  CretJ^  Co.  ▼.  Howe  MaeJtme  Co.,  54 
Conn.  357;  1  Am.  St  Rep.  123. 

Ck»RFORATiONa  —  As  to  the  effect  of  a  plea  of  ultra  virea  in  the  case  of  ez- 
ecotory  contracts  entered  into  by  a  corporation,  see  note  to  Page  t.  Heineherg, 
Sk  AoL  Dea  dSS;  and  compare  note  to  Leavitt  y.  Palmsr,  61  Am.  Dec.  341, 
942. 
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Lb  Barron  v.  Baboook. 

[US  Nsw  TOBK,  VBL} 

Cb-TXRAiror.  —When  one  of  teyanl  tanuiti  in  oommon  of  •  fbra,  all  being 
of  foil  ago,  oooopies  it^  and  takea  in  the  naoal  ooone  of  husbandry  the 
annnal  proflto  thereof,  without  baring  oosted  or  denied  the  righta  of  bia 
eo-tenantl^  he  ia  not  liable  to  aeeooat  to  theai,  or  to  any  of  them,  for 
the  profita  ao  taken. 

Co-TBiAMOT.  —  Tbhavt  Iff  CkuMMOV  Who  Obowi  AND  Sbvxbs  Crops»  aocb 
aa  oati  and  grass,  while  he  ia  in  sole  possession  of  the  lands  of  the  oo- 
tenanoy,  becomea  the  exolnsive  owner  of  snob  erops,  where  his  ocoapanoy 
baa  been  pernuasire,  and  without  ousting  hia  oo-teoanti;  and  if  bis  oo» 
tenants  take  aooh  orops  away,  they  become  anawerable  to  him  for  the  foil 
Talae  thereoL 

W.  8.  T^raaher^  for  the  appellant. 
Morris  and  Lambertf  for  the  respondents. 

FoLLETT,  C.  J.  March  19,  1882,  Lineas  Le  Barron,  the- 
elder,  died  intestate,  seised  of  a  farm  of  233  acres,  and  leav* 
ing  eleven  children,  his  only  heirs,  one  of  whom  is  the  plain- 
tiff, and  another  is  the  wife  of  Alphonso  House,  one  of  the 
defendants.  The  plaintiff  was  the  administrator  of  his  father's 
estate,  and  being  in  possession  of  the  farm  in  the  year  1885, 
he  plowed  two  and  a  half  acres  of  land  and  sowed  it  to 
oats.  Upon  the  farm  there  was  about  forty  acres  of  meadow 
land.  In  August  of  that  year  he  out  these  oats,  and  also  the 
grass  on  about  fifteen  acres  of  the  meadow.  He  left  the  oata 
in  the  swath  to  dry,  and  the  bay,  which  had  been  partly  dried, 
be  bad  raked  into  windrows.  No  one  but  the  plaintiff  had 
bestowed  any  labor  on  the  grain  or  hay,  or  on  the  farm 
whereon  they  grew.  These  products  being  in  this  situation, 
the  defendants  entered  in  the  night-time  and  drew  away  the 
oats,  and  entered  in  the  daytime  and  drew  away  the  hay, 
claiming  to  do  so  in  the  right  of  Mrs.  House  and  by  her  direc* 
tion.  The  plaintiff  forbade  the  removal  of  the  property,  but 
openly  admitted  the  right  of  any  one  of  his  co-tenants  to  cut 
and  take  his  or  her  share  of  the  standing  grass  from  the 
meadow.  None  of  the  tenants  had  ever  been  excluded  from 
the  farm,  nor  had  the  I'ight  to  possess  or  enjoy  it  ever  been 
denied  to  them,  or  to  any  one  of  them. 

This  action  was  brought  to  recover  the  value  of  the  hay  and 
oats,  upon  the  theory  that  the  defendants  were  liable  in  trover^ 
and  at  circuit  it  was  held  that  they  were  so  liable,  and  the 
plaintiff  had  a  verdict  for  the  value  of  both,  but  their  values 
were  not  separately  assessed.    The  judgment  entered  upon 
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the  verdict  was  reversed  at  general  term,  where  it  was  held 
that  the  plaintiff  was  the  sole  owner  of  the  oats,  and  could 
recover  their  value,  but  that  he  was  a  mere  tenant  in  common 
€kf  the  hay,  and  could  not  recover  its  value  of  his  co-tenant 
irho  had  carried  it  away. 

The  oats  and  hay  were  personal  chattels,  the  former  being 
mich  before  as  well  as  after  they  were  cut,  and  the  latter  be- 
came such  when  severed  from  the  meadow:  2  Stephen's  Com- 
jnentary,  8th  ed.,  212.  If  they  were  owned  in  common  by 
the  plaintiff  and  Mrs.  House,  it  was  not  a  conversion  in  law 
for  the  defendants,  acting  by  her  (a  co-tenant's)  authority,  to 
merely  draw  them  away:  Carr  v.  Dodge,  40  N.  H.  404;  Ballou 
V.  Hale,  47  N.  H.  347;  93  Am.  Dec.  438;  Russell  v.  Allen,  13 
N.  Y.  173;  Lohdell  v.  Stowell,  51  N.  Y.  70;  Freeman  on  Co- 
tenancy, sec.  806.  But  if  the  plaintiff  owned  the  products  in 
his  own  right,  then  the  defendants'  act  in  carrying  them  away 
was  a  conversion  in  law,  and  they  are  liable  for  the  damages. 

When  one  of  several  tenants  in  common  of  a  farm  (all 
being  of  full  age)  occupies  it,  and  has  taken,  in  the  usual 
course  of  husbandry,  the  annual  products  thereof  without  hav- 
ing entered  into  any  contract  in  respect  to  its  use,  and  without 
having  ousted  or  denied  the  rights  of  any  of  his  co-tenants, 
he  is  not  liable  to  account  to  them,  or  to  any  one  of  them,  for 
its  use,  or  for  the  products  so  taken:  Woolever  v.  Knapp,  18 
Barb.  265;  Wilcox  v.  Wilcox,  48  Barb.  327;  Dresser  v.  Dresser, 
40  Barb.  800;  Roseboom  v.  Rosehoom,  15  Hun,  309;  81  N.  Y. 
856;  Zapp  v.  Miller^  109  N.  Y.  51,  57;  Henderson  v.  Eason,  17 
Ad.  &  E.  701;  4  Kent's  Com.  369;  Freeman  on  Cotenancy, 
jec.  286.  The  judgments  which  hold  that  a  tenant  in  com- 
mon of  farming  land  who,  while  in  peaceable  possession,  takes 
and  uses  the  products  which  have  grown  while  so  in  pos- 
session is  not  liable  to  account  for  their  value  to  his  co-tenant 
rest  necessarily  on  the  assumption  that  he  becomes  the  sole 
owner  of  such  products;  for  if  a  tenant  in  common  of  a 
chattel  uses  it  up  or  sells  it  for  his  own  exclusive  benefit  with- 
out the  express  or  implied  assent  of  his  co-tenants,  he  is  liable 
to  them  for  its  conversion:  Wilson  v.  Reed,  3  Johns.  175;  Nowlen 
V.  Colly  6  Hill,  461;  41  Am.  Dec.  756;  Dyckman  v.  Valiente, 
42  N.  Y.  560;  Freeman  on  Cotenancy,  sees.  307,  308.  When 
a  co-tenant  of  such  lands  peaceably  takes  the  products  grown 
during  his  possession,  there  comes  a  time  when  he  is  vested 
with  the  sole  title,  which  cannot  be  later  than  when  in  the  due 
•ourse  of  husbandry  they  are  peaceably  and  in  good  faith 
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severed  by  him  from  the  common  estate  on  which  they  were 
grown.  If  they  do  not  then  become  the  individual  property 
of  the  co-tenant  who  grew  and  severed  them,  it  is  difficult  to 
see  what  subsequent  act  he  could  perform  which  would  vest 
him  with  the  title.  Storing  the  hay  and  grain  in  a  barn  would 
not  strengthen  his  title,  and  unless  it  becomes  perfect  when 
the  products  are  severed,  a  co-tenant  out  of  possession  can  lie 
by  and  permit  the  one  in  possession  to  rear  and  prepare 
crops  for  market  and  then  peaceably  take  them  whenever  or 
wherever  he  can,  or,  under  certain  circumstances,  of  the  pur- 
chaser, so  long  as  the  property  can  be  traced.  This  would  not 
be  a  convenient  nor  an  equitable  rule,  and  we  find  no  author- 
ity which  justifies  the  court  in  declaring  it  to  be  the  legal  one. 

The  plaintifi^,  having  in  the  due  course  of  husbandry  grown 
and  severed  the  grass  and  oats  while  being  with  the  acquiescence 
of  his  co-tenants  legally  and  peaceably  in  possession  of  the 
land  whereon  the  grew,  became  the  sole  owner  of  them,  and 
the  defendants,  by  taking  them  away,  became  liable  for  their 
value:  Calhoun  y,  Curtis,  met.  418]  38  Am.  Dec.  380;  Brown 
V.  Wellington,  106  Mass.  318;  8  Am.  Rep.  330;  Bird  v.  Bird, 
15  Fla.  424;  21  Am.  Rep.  296;  Henderson  v.  Eason,  17  Ad.  A 
E.  701;  1  Domat's  Civil  Law,  Cushing's  ed.,  952. 

The  order  should  be  reversed,  and  judgment  entered  on  the 
verdict  affirmed,  with  costs. 

Co-TBNANOT —  RioHTS  OF  OooupTiMO  Tbnant.  — Sole  OM  End  ooonpaooj 
of  oommoQ  property  by  one  co-tenant  does  not  create  the  relation  of  land- 
lord and  tenant,  nor  render  snch  tenant  liable  for  rents:  Hamby  ▼.  WaU^  48 
Ark.  135;  3  Am.  St  Rep.  218,  and  note;  note  to  Ecu'ly  v.  Fnend,  78  Am. 
Deo.  665,  666.  See  also  Wut  v.  Weyer,  46  Ohio  St  66;  15  Am.  St.  Rep.  55S; 
and  note;  Fulmer9  Appeal,  128  Pa.  St.  24;  16  Am.  St.  Repw  662,  and  note. 


Village  op  Carthaqb  v.  Fredbbiok. 

[122  Nkw  York,  268] 

MuNioivAL  Corporation  Possksses,  in  Addition  to  tub  Powbbs  Spkohi- 
CALLT  Ck)NrERRKD  upoo  it  by  its  charter,  such  farther  powers  as  are 
necessarily  incident  to  or  may  be  fairly  inferred  from  those  powers, 
including  all  that  are  essential  to  the  declared  objects^  of  its  existence. 

Municipal  Corporation.  —  An  Ordinance  Adopted  bt  a  Municipal  Cob- 
PORATI024  pursuant  to  authority  expressly  delegated  to  it  by  the  legisla- 
ture has  the  same  force  within  the  corporate  limits  as  a  statute  passed 
by  the  legislature  itself.  If,  however,  the  power  to  legislate  is  general 
or  implied,  and  the  manner  of  exercising  it  is  not  specified,  there  most  be 
a  reasonable  use  of  such  power,  or  the  ordinance  may  be  declared  invalid 
by  the  courts. 
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MumsPAL  CoKPOBAnomi — Powxb  to  Bvaot  Obdihanoss.  — An  ordinance 
nmking  it  vnlawfal  for  any  owner,  oocnpant^  or  person  haying  charge  of 
may  lot  to  ■nffer  or  permit  any  anow,  ice,  or  other  obetmction  to  collect 
and  remain  on  any  sidewalk  fronting  on  such  lots,  ao  as  to  impede,  ob- 
■tntct^  or  render  it  dangerous  to  public  travel,  later  than  ten  o'clock  in 
the  forenoon  of  any  day  after  the  same  shall  have  fallen  or  collected 
thereon,  and  imposing  a  fine  upon  any  one  offending  against  such  ordi- 
nance, is  valid  and  enforceable,  where  the  charter  of  the  municipality 
authorises  it  to  enact  ordinances  to  provide  for  keeping  the  sidewalka 
dear  from  ice,  snow,  and  other  obstructions,  and  to  carry  into  effect  the 
pnrpceea  of  the  corporation. 

OcwsTiTTJnoiVAL  Law  —  PoLiOB  PowBS.  — The  constltntion  presupposes  the 
azistenoe  of  the  police  power,  and  is  to  be  considered  with  reference  to 
that  &eL  The  police  power  is  not  limited  by  the  clause  of  the  constitu- 
tion prohibiting  the  taking  of  private  property  without  compensation. 
Bvery  eitiaen  holds  his  property  subject  to  the  proper  exercise  of  this 
power,  either  by  the  state  legislature  directly  or  by  public  and  munici- 
pal corporations  to  whidi  the  legislature  may  delegate  it. 

ComsTrnmoKAL  Law.  —  A  Municipal  O&dinaiiob  RiQiniuifo  thx  Oocir- 

FAHT8   OR  OWNBBB  OF    PBOPKBTT  TO  RbMOYB  IcB,   SnOW,   ABD  OtHBB 

OBSTRVonoKS  falling  or  collecting  thereon,  and  imposing  a  penalty  for 
their  failure  to  do  so^  is  a  valid  exercise  of  the  police  power,  and  is  not 
forbidden  by  the  clause  of  the  oonstitution  prohibiting  the  taking  of  pri- 
vate property  without  compensation. 

AcnoN  to  recover  a  penalty  for  the  violation  of  a  municipal 
ordinance,  in  the  words  and  figures  following:  "Sec.  29.  It 
shall  not  be  lawful  for  any  owner,  occupant,  tenant,  or  any 
person  having  the  charge  or  control  of  any  premises,  lot,  tene- 
ment, or  manufacturing  establishment  situated  within  the 
village  of  Carthage  to  suffer  or  permit  any  snow,  ice,  or  other 
substance  to  collect  and  remain  on  any  sidewalk  fronting  on 
or  belonging  to  said  premises  so  as  to  impede,  obstruct,  or  ren- 
der dangerous  public  travel  upon  such  walks  later  than  ten 
o'clock  in  the  forenoon  of  any  day  after  the  same  shall  have 
fallen  or  collected  thereon,  or  for  more  than  two  hours  after 
being  notified  by  the  president  or  any  of  the  trustees  of  said 
village  to  remove  the  same.  Any  person  or  persons  offending 
against  the  provisions  of  this  act  shall  be  liable  to  pay  a  fine 
of  not  less  than  one  dollar  and  not  to  exceed  ten  dollars  for 
each  and  every  offense,  to  be  sued  for  and  collected  the  same 
as  other  penalties,  with  costs  of  suit."  There  was  no  doubt 
that  the  ordinance  has  been  passed  and  published  in  the  form 
required  by  law,  and  that  the  defendant  had  violated  it  by 
suffering  snow  to  collect  and  remain  upon  the  sidewalk  in 
front  of  the  premises  occupied  by  him,  and  after  ten  o'clock 
in  the  forenoon  of  the  day  after  which  it  had  fallen,  and  that 
public  travel  over  the  sidewalk  had  thereby  been  impeded  and 
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rendered  dangerous.  Judgment  was  rendered  by  tfae  trial 
court  in  favor  the  plaintiff,  and  was  affirmed  on  appeal  to  the 
general  term. 

Kilby  and  KeUogg,  for  the  appellant 

Watson  M.  RogerSy  for  the  respondent. 

Vann,  J.  A  municipal  corporation  possesses  not  only  the 
powers  specifically  conferred  upon  it  by  its  charter,  but  also 
such  as  are  necessarily  incident  to  or  may  fairly  be  implied 
from  those  powers,  including  all  that  are  essential  to  the 
declared  object  of  its  existence:  Le  Couteulz  y.  City  of  Buffalo, 
33  N.  Y.  333;  Ketchum  v.  City  of  Buffalo,  14  N.  Y.  356;  Buf- 
falo etc,  R.  R.  Co.  V.  City  of  Buffalo,  5  Hill,  209;  1  Dillon  on 
Municipal  Corporations,  sec.  89;  Angell  and  Ames  on  Corpo- 
rations, 346,  364;  2  Kyd  on  Corporations,  149. 

An  ordinance  adopted  by  such  a  corporation,  pursuant  to 
authority  expressly  delegated  by  the  legislature,  has  the  same 
force  within  the  corporate  limits  as  a  statute  passed  by  the 
legislature  itself:  Village  of  Olovermnlle  v.  Howell,  70  N.  Y.  287; 
City  of  Brooklyn  v.  Breslin,  57  N.  Y.  591,  596;  Corporation  of 
the  Brick  Presbyterian  Church  v.  Mayor  etc.  of  New  York,  5 
Cow.  538,  541;  McDermott  y.  Board  of  Folios,  5  Abb.  Pr,  422; 
Grant  on  Corporations,  77.  Where,  however,  the  power  to 
legislate  is  general  or  implied,  and  the  manner  of  exerdaing 
it  is  not  specified,  there  must  be  a  reasonable  use  of  such 
power,  or  the  ordinance  may  be  declared  invalid  by  the 
courts:  Dunham  v.  Trustees  of  Rochester,  5  Cow.  462;  Cronin 
V.  People,  82  N.  Y.  318;  87  Am.  Bep.  564;  Commissioners  of 
Northern  Liberties  v.  N  £.  Oas  Co,^  12  Pa.  St.  318;  Mayor  etc. 
V.  Thome,  7  Paige,  261;  In  re  Frazee,  63  Mich.  396;  Town  of 
Slate  Center  v.  Barenstein,  66  Iowa,  249;  City  of  Mankato  v. 
Fowler,  32  Minn.  364;  City  of  Clinton  v.  Phillips,  58  111.  102; 
11  Am.  Rep.  52;  1  Dillon  on  Municipal  Corporations,  sec.  328; 
Cooley's  Constitutional  Limitations,  243. 

The  trustees  of  the  village  of  Carthage  were  authorised  by 
the  act  of  incorporation  to  enact  ordinances  for  various  pur- 
poses, and,  among  others,  to  prevent  encumbering  the  side- 
walks with  any  substance  or  material  whatever;  to  provide 
for  keeping  them  olear  from  snow,  ice,  dirt,  and  other  obstruc- 
tions; to  direct  the  sweeping  and  cleaning  of  streets  in  said 
village  by  the  persons  owning  or  occupying  the  premises 
fronting  thereon;  ^*and,  generally,  the  said  trustees*'  were  em- 
powered to  pass  such  ordinances,  ^*not  inconsistent  with  the 
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laws  of  the  United  States  and  of  this  state,  as  may  be  neces- 
sary and  proper  for  carrying  into  effect  the  purposes  of  said 
corporation,  and  the  powers  and  privileges  granted  "  by  said 
act,  and  not  inconsistent  therewith,  '^  and  for  tbe  enforcement 
of  such  by-laws,  ordinances,  rules,  and  regulations."  They 
were  also  authorized  to  prescribe  such  penalties  as  they 
should  deem  proper  for  a  violation  thereof,  not  exceeding 
one  hundred  dollars  for  each  offense:  Laws  of  1869,  c.  834, 
1975-1978.  By  a  later  act,  exclusive  jurisdiction  was  con- 
ferred upon  the  police  justice  of  the  village  in  all  actions 
brought  to  recover  fines  or  penalties  for  a  violation  of  the 
charter,  or  of  the  ordinances  passed  thereunder:  Laws  of  1872, 
c.  564,  1372. 

We  think  that  the  special  grant  of  power  to  enact  ordi- 
nances to  prevent  encumbrances  upon  the  sidewalks,  and  to 
provide  for  keeping  them  free  from  snow,  when  considered  in 
connection  with  the  general  grant  of  power  to  pass  all  such 
ordinances  as  are  necessary  for  carrying  into  effect  the  pur- 
poses of  the  corporation,  and  the  powers  conferred  by  the 
charter,  is  sufficient  to  authorize  the  adoption  of  the  ordi- 
nance in  question.  It  is  fair,  impartial,  and  general,  is 
consistent  with  the  general  legislation  of  the  state,  and  is  a 
reasonable  exercise  of  the  powers  conferred  by  the  legislature: 
Mayor  etc.  v.  WilKamt^  16  N.  Y,  602;  People  v.  Afa«tmor«,  45 
Hun,  448. 

The  defendant,  however,  insists  that  said  ordinance  is  un- 
constitutional, because  it  assumes  to  authorize  the  taking  of 
private  property  for  public  use  without  just  compensation: 
Const.  N.  Y.,  art.  1,  sec.  6. 

It  is  made  the  duty  of  the  legislature,  by  the  constitution 
now  in  force,  to  provide  for  the  organization  of  cities  and  vil- 
lages, but,  as  a  recent  waiter  has  said:  ^'  The  right  of  the  legis- 
lature, in  the  entire  absence  of  authorization  or  prohibition,  to 
create  towns  and  other  inferior  municipal  organizations,  and 
to  confer  upon  them  the  powers  of  local  government,  and 
especially  of  local  taxation  and  police  regulation  usual  with 
such  corporations,  would  always  pass  unchallenged  ":  Cooley's 
Constitutional  Limitations,  5th  ed.,  228.  During  the  early 
history  of  the  stale,  when  the  constitution  was  silent  upon  the 
subject,  cities  and  villages  were  incorporated  by  the  legisla- 
ture, and  extensive  powers  of  local  legislation  were  conferred 
upon  them,  including  the  right  to  pass  by-laws  or  ordinances, 
to  inflict  fines  and  penalties  for  their  violation,  and  to  collect 
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the  same  through  the  courts:  Laws  of  1785,  c.  83;  Laws  of 
1790,  c.  49;  Laws  of  1794,  c.  36.  As  early  as  1785,  by  the 
charter  of  the  city  of  Hudson,  the  right  to  legislate  in  regard 
to  the  **  police  "  power  was  expressly  conferred:  Laws  of  1785, 
0.  83,  sec.  11.  This  power  was  then  well  known  to  the  com- 
mon  law,  and  twenty  years  before  had  been  defined  by  Black- 
stone  as  ^the  due  regulation  and  domestic  order  of  the 
kingdom,  whereby  the  individuals  of  the  state,  like  membem 
of  a  well-governed  family,  are  bound  to  conform  their  general 
behavior  to  the  rules  of  propriety,  good  neighborhood,  and  good 
manners,  and  to  be  decent,  industrious,  and  inoffensive  in 
their  respective  stations  '^  4  Bla.  Com.  162.  Municipal  cor- 
porations have  exercised  this  power,  eo  namine^  for  time  out  of 
mind,  by  making  regulations  to  preserve  order,  to  promote  free- 
dom of  communication,  and  to  facilitate  the  transaction  of 
business  in  crowded  communities.  Compensation  has  never 
been  a  condition  of  its  exercise,  even  when  attended  with  in- 
convenience or  pecuniary  loss,  as  each  member  of  a  commu- 
nity is  presumed  to  be  benefited  by  that  which  promotes  the 
general  welfare.  All  authorities  agree  that  th^  constitution 
presupposes  the  existence  of  the  police  power,  and  is  to  be  con- 
strued with  reference  to  that  fact:  2  Hare's  American  Consti- 
tutional Law,  766;  Anderson's  Law  Diet,  tit  Police. 

Mr.  Sedgwick,  in  his  work  on  constitutional  law,  says  that 
'*  the  clause  prohibiting  the  taking  of  private  property  without 
compensation  is  not  intended  as  a  limitation  of  the  exercise  of 
those  police  powers  which  are  necessary  to  the  tranquility  of 
every  well-ordered  community,  nor  of  that  general  power  over 
private  property  which  is  necessary  for  the  orderly  existence 
of  all  governments.  It  has  always  been  held  that  the  legisla- 
ture may  make  police  regulations,  although  they  may  interfere 
with  the  full  enjoyment  of  private  property,  and  though  no 
compensation  is  given  ":  Sedgwick  <m  Statutory  and  Constitu- 
tional Law,  435. 

A  recent  writer  upon  the  limitations  of  police  power  says, 
that ''  where  the  letter  of  the  constitution  would  prohibit  police 
regulations,  which,  by  all  the  principles  of  constitutional  gov- 
ernment, have  been  recognized  as  beneficent  and  permissible 
restrictions  upon  the  individual  liberty  of  acti<Mi,  such  regula- 
tions will  be  upheld  by  the  courts,  on  the  ground  that  the 
framers  of  the  constitution  could  not  possibly  have  intended 
to  deprive  the  government  of  so  salutary  a  power,  and  henoe 
the  spirit  of  the  constitution  permits  such  legislation,  although 
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a  Btrict  conBtmciioii  of  the  letter  prohibitB'';  Tiedeman'i 
LimitatioD  of  Police  Power,  12.  '^  A  large  part  of  the  police 
power  of  the  state  is  exercised  by  the  local  governments  of 
municipal  corporations,  and  the  extent  of  their  police  powers 
depends  upon  the  limitations  of  their  charters":  Tiedeman's 
Limitation  of  Police  Power,  638.  *'  The  limit  to  the  exercise 
of  the  police  power  can  only  be  this:  the  legislation  must  have 
reference  to  the  comfort,  the  safety,  or  the  welfare  of  society, 
and  it  must  not  be  in  conflict  with  the  provisions  of  the  con- 
stitution '':  Potter's  Dwarris  on  Statutes,  468. 

Judge  Dillon,  in  his  work  on  municipal  corporations  (vol. 
1,  212),  says  that  ^  every  citizen  holds  his  property  subject  to 
the  proper  exercise  of  this  (police)  power,  either  by  the  state 
legislature  directly,  or  by  public  or  municipal  corporations  to 
which  the  legislature  may  delegate  it.  ....  It  is  well  settled 
that  laws  and  regulations  of  this  character,  though  they  may 
disturb  the  enjoyment  of  individual  rights,  are  not  unconsti- 
tutional, though  no  provision  is  made  for  compensation  for  such 

disturbances If  one  suffers  injury,  it  is  either  damnum 

absque  if^rio,  or,  in  the  theory  of  the  law,  he  is  compensated 
for  it  by  sharing  in  the  general  benefits  which  the  regulations 
are  intended  and  calculated  to  secure."  The  courts  have  been 
equally  enkphatic  in  their  declarations  upon  the  subject.  In 
Thorpe  ▼.  RuOand  etc.  R.  R.  Co.,  27  Vt.  140,  62  Am.  Dec.  625, 
the  court  said:  "There  is  also  the  general  police  power  of 
the  state,  by  which  persons  and  property  are  subjected  to  all 
kinds  of  restraints  and  burdens  in  order  to  secure  the  general 
comfort^  health,  and  prosperity,  of  the  perfect  right  in  the 
legislature  to  do  which  no  question  ever  was,  or  upon  ac- 
knowledged general  principles  ever  can  be,  made.** 

Chief  Justice  Shaw,  in  deciding  a  case  involving  the  collec- 
tion of  a  penalty  imposed  for  the  violation  of  a  municipal 
ordinance  requiring  the  owners  or  occupants  of  houses  border- 
ing on  streets  to  remove  the  snow  from  their  respective  side- 
walks within  a  specified  time,  used  this  significant  language: 
"  It  is  not  speaking  strictiy,  to  characterize  this  city  ordinance 
as  a  law  levying  a  tax,  the  direct  or  principal  object  of  which  is 
the  raising  of  revenue.  It  imposes  a  duty  upon  a  large  class 
of  persons,  the  performance  of  which  requires  some  labor  and 
ezpense^  and  therefore  indirectly  operates  as  a  law  creating  a 
burden.  But  we  think  it  is  rather  to  be  regarded  as  a  police 
l^i^lation,  requiring  a  duty  to  be  performed,  highly  salutary 
and  advantageous  to  the  citizens  of  a  populous  and  closely. 
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built  city,  and  which  is  imposed  upon  them  because  thej  art 
so  situated  as  that  they  can  most  promptly  and  conveniently 
perform  it;  and  it  is  laid,  not  upon  a  few,  but  upon  a  numer- 
ous class,  all  those  who  are  so  situated,  and  equally  upon  all 

who  are  within  the  deecription  composing  the  class 

Although  the  sidewalk  is  part  of  the  public  street,  and  the 
public  have  an  easement  in  it,  yet  the  adjacent  occupant  often 
is  the  owner  of  the  fee,  and  generally  has  some  peculiar  in* 
terest  in  it,  and  benefit  from  it,  distinct  from  that  which  he 
enjoys  in  common  with  the  rest  of  the  community.  He  has 
this  interest  and  benefit,  often  in  accommodating  his  cellar 
door  and  steps,  a  passage  for  fuel,  and  the  passage  to  and  from 

his  own  house  to  the  street For  his  own  accommoda* 

tion,  he  would  have  an  interest  in  clearing  the  snow  from  his 
own  door.  The  owners  and  occupiers  of  house-lots  and  other 
real  estate,  therefore,  have  an  interest  in  the  performance  of 
this  duty,  peculiar  and  somewhat  distinct  from  that  of  the 
rest  of  the  comiuunity.  Besides,  from  their  situation,  they 
have  the  power  and  ability  to  perform  this  duty,  with  the 
promptness  which  the  benefit  of  the  community  requires,  and 
the  duty  is  divided,  distributed,  and  apportioned  upon  so 
large  a  number,  that  it  can  be  done  promptly  and  effectually, 
and  without  imposing  a  very  severe  burden  upon  any  one": 
Goddardy  Petitioner,  16  Pick.  504,  509,  510;  28  Am.  Dec  259. 

In  a  recent  case,  this  court,  referring  to  the  police  power, 
said:  ^That  power  is  very  broad  and  comprehensive,  and  ii 
exercised  to  promote  the  health,  comfort,  safisty,  and  wel£an 

of  society Under  it  the  conduct  of  an  individual  and 

the  use  of  property  may  be  regulated  so  as  to  interfere,  to 
some  extent,  with  the  freedom  of  the  one  and  the  enjoyment 
of  the  other:  In  re  Jaeobe,  98  N.  Y.  98,  108;  60  Am.  Rep.  636. 

And  in  another  late  case  the  court  declared  that  ''all  prop* 
erty  is  held  subject  to  the  general  police  power  of  the  state,  to 
so  regulate  and  control  its  use  in  a  proper  case  as  to  secure 
the  general  safety  and  the  public  welfare  *':  Pe^pU  v.  CKUson, 
109  N.  Y.  389,  398;  4  Am.  St  Rep.  465. 

In  both  of  the  cases  last  referred  to,  the  police  power  was 
distinctly  recognized,  but  it  was  held  that  a  statute  to  be  sue* 
tained  as  an  exercise  of  that  power  roust  have  some  relation 
to  the  public  health,  comfort,  or  safety,  and  that  the  rights  of 
property  could  not  be  invaded  under  the  guise  of  a  polieA 
regulation  for  the  protection  of  health,  when  it  was  aianifeei 
that  such  was  not  the  object  of  the  regulatitfu 
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The  foUowing  authorities,  some  ezpreesly  and  others  fn 
principle,  jastify  the  passage  of  the  ordinance  in  question  ae 
•a  proper  exercise  of  police  power  lawfully  delegated  to  a 
municipal  corporation  by  the  legislature:  People  v.  JifaMimorSi 
45  Hun,  448;  Mayor  etc.  ▼.  WiUiama,  16  N.  Y.  502,  505; 
Fhelpe  v.  Bacey,  60  N.  Y.  10;  19  Am.  Rep,  140;  Cromn  v. 
FeopUf  82  N.  Y.  318;  87  Am.  Rep.  564;  Moore  v.  Gadsden,  93 
N.  Y.  12,  17;  Dixoft  v.  Brooklyn  C.  &  N.  R.  R.  Co.,  100  N.  Y. 
176,  179;  People  v.  Armeberff,  105  N.  Y.  123;  59  Am.  Rep.  483; 
Vanderbilt  ▼.  Adams,  7  Cow.  849;  Coatee  v.  Mayor  efe.f  7  Cow* 
585, 606;  Stokee  v.  New  York,  14  Wend.  88;  Sharplese  v.  Mayor 
•eU.j  21  Pa.  St  147;  59  Am.  Dea  759;  Boston  Beer  Co.  v. 
MassaehvsettSj  97  U.  S.  25,  33. 

If  this  power  of  local  legislation  can  be  conferred  upon  the 
largest  city  in  the  state,  it  can  also  be  conferred  upon  the 
smallest  village  that  the  legislature  sees  fit  to  incorporate.  In 
this  latitude,  the  accumulation  of  snow  upon  sidewalks  ia 
large  quantities  is  a  matter  of  course.  Its  presence  retards 
travel,  interrupts  business,  and  interferes  with  the  safety  and 
•convenience  of  all  classes.  It  is  a  frequent  cause  of  accidentSi 
and  thus  affects  the  property  of  every  person  who  is  liable  to 
iissessment  to  pay  the  damages  caused  by  a  failure  to  remove 
it.  But  how  is  it  possible  for  the  authorities  of  a  large  city^ 
with  many  hundred  miles  of  streets,  to  remove  the  snow  in 
time  to  prevent  injury  to  those  who  have  the  right  to  travel 
upon  the  sidewalks,  unless  they  can  require  the  owners  and 
occupants  of  adjacent  property  to  remove  it?  Every  man  can 
'Conveniently  and  promptly  attend  to  that  which  is  in  front  of 
his  own  door,  and  it  is  both  reasonable  and  necessary  that  he 
«hould  be  compelled  to  do  sa  We  think  that  the  ordinance 
under  consideration  is  valid;  that  it  conflicts  with  no  provis- 
ion of  the  constitution,  and  that  it  is  the  duty  of  the  courts  to 
•enforce  it. 

In  reaching  this  conclusion,  we  have  not  overlooked  the 
ease  of  Oridley  v.  City  of  Bloomingtonj  88  111.  554,  but  have 
l^ven  it  the  attention  to  which  it  is  entitled  by  the  high  stand- 
ing of  the  court  that  decided  it.  The  argument  upon  which 
the  opinion  in  that  case  reets  is,  that  as  the  fee  of  the  street 
was  in  the  corporation,  and  the  sidewalk  was  a  part  of  the 
street,  the  lot-owner  had  no  more  interest  in  the  sidewalk  in 
front  of  his  premises  than  any  other  citizen  of  the  municipal- 
ity, because  it  was  set  apart  for  the  exclusive  use  of  persons 
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traveling  on  foot,  and  was  as  much  under  the  control  of  the 
municipal  government  as  the  street  itself 

We  are  unable  to  yield  to  this  reasoning,  because  it  over- 
looks, not  only  the  public  safety  and  general  convenience,  but 
also  the  peculiar  interest  that  every  owner  or  occupant  of  real 
property  has  in  a  dean  sidewalk  in  front  of  his  own  premises. 
Whatever  adds  to  the  usefulness  of  a  sidewalk  adds  both  to 
the  rental  and  permanent  value  of  the  adjacent  lot 

After  carefully  examining  all  of  the  fluestdons  presented  by 
counsel,  we  think  the  judgment  should  be  afiSrmed. 

liuKioirAL  CoRPORATiOKS,  FowsBS  OF.  —  A  municipality  can  azerdae  aoeh 
powara  aa  are  axpraaaly  grantad  it,  and  anch  incidental  powara  aa  ara  naoea- 
aary  to  oany  into  aflfoot  thoaa  apecifically  granted:  Huemng  ▼•  Botk  Idomd, 
128  Di  405;  16  Am.  St.  Rep.  129,  and  note  137,  138. 

MuHidFAUTUS.  —  Obdutancis  iob  Rehoval  of  Icx  aitd  Snow:  See  note 
to  Pwi  Bunm  ▼.  Jenkhuon,  18  Am.  St  Rep.  413,  414,  where  the  principal 
aaaa  ia  eited,  and  the  rule  aa  laid  down  in  that  case  criticiaed;  aaa  ■!•• 
Ooddank  PMkmer,  16  Pick.  604:  28  Am.  Dea  269. 


Brbwstbb  V.  Hatch. 

(122  NlW  YOBK,  S49.J 

06BPOBATION,  PsoMOTxaa  OF.  —  Where  a  proapectoa  and  anhscriplloo 
agreement  atate  that  a  corporation  ia  to  be  formed  to  pnrchaaa  min«^ 
that  the  mines  ara  to  be  capitalised  at  one  million  five  hundred  tbonaand 
dollar%  to  be  divided  into  ahares  of  the  par  value  of  ten  doUara  each,  to 
be  inned  to  one  of  the  promoters  in  payment  of  the  mine;  that  a  portion 
only  of  the  shares  ia  to  be  offered  for  sale  at  four  dollara  per  share,  and 
that  the  stock  is  to  be  fully  paid  up  and  non-assessable^  and  the  pro* 
motera  aubsequently  purchased  the  mine,  paying  therefor  oat  of  the 
moneys  paid  by  other  subscribers,  and  issued  to  themselves  the  balance 
of  the  capital  stock  without  paying  any  consideration  therefor,  they 
are  liable  to  an  action  brought  by  the  other  subscribers  to  recover 
the  damagea  sustained  by  them  from  the  issue  of  said  stock,  it  being 
oonoeded  that  the  promoters  did  not  disclose  the  price  that  they  were 
to  pay  for  the  mine^  nor  the  fact  they  did  not  intend  to  purohaae  un- 
less sufficient  funds  were  furnished  by  others  to  pay  therefor  and  for  the 
ezpenae  of  the  corporation,  leaving  a  large  amount  of  atock  to  be  gra- 
toitoualy  distribnted  among  themselves. 

Action  to  recover  the  value  of  shares  of  stock  distributed 
among  the  defendants  without  cost  to  them.  At  the  trial,  the 
plaintiffs,  being  required  to  elect  whether  they  would  recover 
for  the  benefit  of  the  corporation  or  only  for  their  personal 
damages,  elected  to  recover  the  latter  only.  In  January,  1879, 
Martin  B.  Hayes  held  options  for  the  purchase  of  several  mines 
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■ituate  in  ihe  state  of  Colorado^  which  options  expired  on  the 
Slst  of  the  same  month.  On  the  day  preceding  that  on  which 
the  options  were  to  expire,  the  defendants  and  one  Hubbard 
H.  Dancklee  acquired  an  interest  in  the  options,  and  paid  five 
thousand  dollars  to  have  them  extended  for  four  months,  and 
they  entered  into  an  agreement  in  the  words  and  figures  follow- 
ing:— 

^  This  agreement,  made  and  entered  into  this  thirtieth  day 
of  January,  1879,  between  Walter  T.  Hatch,  J.  Warren  Brown, 
C.  B.  Quincey,  Emory  Thayer,  and  H.  H.  Duncklee,  all  of  the 
city  and  state  of  New  York,  and  Stephen  B.  Blkins,  of  Santa 
F^,  New  Mexica 

^  Whereas,  the  owners  of  the  Dunderberg  and  Subtreasury 
mines,  situated  in  the  county  of  Clear  Creek,  state  of  Colorado, 
are  willing  to  sell  the  same  for  the  sum  of  one  hundred  and 
thirty-five  thousand  ($135,000)  dollars,  and  are  further  will- 
ing for  the  sum  of  five  thousand  ($5,000)  dollars,  to  be  paid 
in  cash  as  a  forfeit,  to  deposit  their  deed  to  said  mines  in 
escrow  in  the  City  National  Bank  of  Denver,  with  orders  to 
said  bank  on  the  payment  of  said  purchase  price  at  any  time 
within  four  months  from  the  date  hereof  to  deliver  said  deeds 
to  the  purchaser,  — 

'^Now,  this  agreement  witnesseth  that  the  parties  hereto  have 
mutually  agreed  to  and  with  each  other  as  follows:  — 

*^  First  The  interest  of  the  parties  in  this  agreement  shall 
be  as  follows:  The  said  H.  H.  Duncklee  shall  be  entitled  to 
one  tenth  (1-10),  and  the  remaining  parties  hereto  to  nine 
tenths  (9-10),  in  equal  proportions;  that  is  to  say,  the  said  H. 
H.  Duncklee  shall  be  entitled  to  five  fiftieths  (5-60),  and  the 
remaining  parties  hereto  to  taine  fiftieths  (9-50)  each,  and  in 
this  proportion  the  parties  hereto,  respectively,  shall  share  in 
all  the  expenses,  losses,  and  profits  arising  under  this  agree- 
ment. 

**  Second.  They  will  pay  said  five  thousand  ($5,000)  dol- 
lars forfeit  to  the  owners  of  said  mines  for  the  privilege  of 
purchasing  the  same  within  four  months  at  the  price  named^ 

**  Third.  That  as  soon  as  the  parties  hereto  shall  be  reason- 
ably satisfied  that  said  mines  are  valuable  and  as  they  have 
been  represented,  they  will  issue  a  prospectus,  reciting  the 
history  of  said  mines,  their  character,  richness,  quantity,  and 
quality  of  ore,  together  with  a  schedule  of  sales  and  price  of 
ore  heretofore  produced,  with  such  other  information  and  such 
reports  as  they  may  deem  proper. 


StN>  Bbbwbtsb  Vk  Hatcs.  [New  Tork^ 

"  Fourth.  Upofi  being  satisfied  that  they  can  obtain  tab- 
icriptiona  sufiScient  to  purchase  said  mineff,  and  enough,  if  tho 
parties  should  so  determiiie',  to  canod  the  existing  leases 
thereon,  they  will  then  incorporate  and  organise  a  company, 
tinder  the  laws  of  the  state  of  New  York,  to  be  called  the 
Dunderberg  Mining  Cotnpany,  with  a  capital  on  one  million 
($1,000,000)  dollars,  to  be  divided  into  one  hundred  thousand 
shares  at  ten  ($10)  dollars  per  share,  the  same  to  be  fully  paid 
up  and  non-assessable.  The  object  of  said  company  will  bo 
to  purchase,  hold,  work,  and  operate  gold,  silver,  lead,  copper, 
and  other  mines  in  the  state  of  Colorado  or  elsewhere.  That 
of  the  capital  stock  of  said  company  there  shall  be  given  to 
Martin  B.  Hayes,  of  Denver,  Colorado,  six  thousand  (6,000) 
shares  upon  the  conditions  hereinafter  stated,  and  of  tho 
remaining  ninety-four  thousand  (94,000)  shares  there  shall  bo 
sold,  at  such  price  per  share  as  the  parties  hereto  may  agree 
upon,  a  suflicient  number  to  purchase  said  mines.  And  if  the 
parties  should  determine  and  agree  thereupon,  an  additional 
number  sufficient  to  cancel  the  existing  leases  thereon.  And 
the  remaining  shares,  whatever  the  number  may  be,  shall  bo 
divided  between  the  parties  hereto,  and  held  without  cost  to 
them,  according  to  their  respective  interests  in  this  agreement 
as  defined  in  section  1  thereof,  unless  they  should  determine 
to  sell  for  their  joint  benefit  a  portion  of  said  remaining  shares. 
That  the  six  thousand  (6,000)  shares  of  the  capital  stock  to 
given  to  said  Hayes  shall  be  as  sompensation  for  his  aiding  the 
parties  hereto  in  securing  the  option  on  said  mines  for  four 
months,  and  that  he  will  co-operate  with  them  and  use  his 
best  efforts  to  aid  them  in  soliciting  subscriptions  to  the  stock 
at  the  price  fixed  by  the  parties  h*ereto,  and  promote  the  suc- 
cess of  the  company  to  be  organized,  and  that  he  will  not  sell 
or  dispose  of  his  stock  at  a  price  lower  than  the  subscription 
price  of  said  stock,  and  the  said  six  thousand  (6,000)  shares 
shall  be  issued  only  upon  said  Hayes,  binding  himself  by  a 
suitable  agreement  in  writing  to  perform  these  conditions. 

^^  F^th.  In  the  event  the  parties  hereto  should  fail,  within 
the  four  months  named,  to  sell  shares  sufiBcient  to  pay  for  said 
mines  and  the  existing  leases  thereon,  if  they  should  determine 
to  cancel  the  same,  then  and  in  that  event  they  agree  axkl  bind 
themselves  to  each  to  pay  his  share  of  all  tihe  expenses  in- 
curred, and  this  agreement  shall  thereafter  cease  and  deter- 
mine. 

"  Sixth,     It  is  further  agreed  that  the  parties  shall  inci^^r  no 
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expense  not  acftvally  neeesfluyj  «id  Umb  ii«t  vitiboat  ike  eon* 
Bent  of  all  the  parties  hereta 

*'  Seventh.  That  for  the  purpose  of  taking  tlie  deeda  in  es- 
crow and  doing  all  matters  necessary  to  be  done  in  the  inatier 
of  procuring  the  same  and  transacting  the  buflineae  aJt  the 
mines  and  in  Colorado,  the  said  J.  Warren  Brown  shall  act  m 
the  trustee  of  the  parties  hereto,  and  when  required  will  make 
the  deeds  to  the  company  to  be  organized  mb  MtammiA  whes 
his  trust  shall  cease  and  determine. 

**  Eighth.  That  for  the  purpose  of  reoei^^g  Bobscriptions 
for  stock,  giving  xeoeiptsL,  and  tranaacting  all  financial  buai- 
ness  of  the  parties  in  the  premises,  they  shall  select  fiom 
their  number  a  trustee,  who  shall  act  tor  them. 

"  Ninth,  That  the  parties  hereto  may  change  or  alter  this 
Agreement  at  their  pleasure,  all  agreeing  and  ^^^■•Titi^  io 
•uch  change  or  alteration. 

"  Witness  our  hands  and  seals  this  the  first  day  of  February, 
A.  D.  1879. 

[Signed]  "J.  Wabren  Bboww.     [Seal.] 

••Waltjbb  T,  Hatch.     [Seal.] 
"C.  B.  Qdiwcct.  [Sial.] 

"Emoey  Thayeb.  [Seal.] 

"H.  H.  DuNCKLEB.        [Seal.] 
"S.  B.  ELKiNa"  [Seal.] 

After  examination,  the  tiUe  to  the  mines  proposed  to  be  puiv 
chased  was  declared  unsatisfactory,  and  the  options  were 
canceled  and  the  sum  paid  lor  their  extension  forfeited. 
Negotiations  were  then  commenced  with  rival  claimants  to 
the  same  and  other  mines,  and  options  for  their  purchase 
from  them  secured.  The  defendants  then  agreed  that  the  pre- 
ceding contract,  dated  February  Ist,  should  be  modified  by 
making  the  capital  of  the  corporation  consist  of  one  hundred 
and  fifty  thousand  shares  at  ten  dollars  each,  and  excluding 
Martin  B.  Hayes  from  all  interest  in  the  venture.  In  all  other 
respects,  the  contract  should  continue  binding  upon  and  be 
applicable  to  the  new  options.  They,  however,  agreed  that  J. 
Warren  Brown  should  acquire  tiUe  to  the  property  and  con- 
vey it  to  a  corporation  to  be  formed,  and  receive  its  capital 
stock  in  payment;  that  a  part  of  the  shares  to  be  so  issued  to 
Brown  should  be  offered  for  four  dollars  per  share,  to  reimburse 
them  for  their  expense  in  acquiring  the  property.  To  accom- 
^sh  their  purpose  they  issued  a  prospectosi  and  levied  1ft  sub* 
subscription  as  follows:  — 
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^^PBOSPBOTUS  09  THE  DUHDBBBBBG  MIHIirO  OOMPAHT. 

**  The  property  to  be  conveyed  to  the  Dunderberg  HiniDg 
Oompanyy  when  folly  (vganisedi  oonsists  of  the  following  lode 
claims: — 

Dunderberg  Lode 8,000  feet. 

East  Terrible  Lode 600  feet! 

Subtreasury  Lode 1,500  feet. 

Silver  Chain  Lode 1,500  feet 

Muldoon  Lode 700  feet 

Elephant  Lode 700  feet 

**  All  situate  near  Georgetown,  Clear  Creek  County,  Colo- 
rado. 

*'  The  Dunderberg  Mining  Company  is  now  being  organised 
under  the  laws  of  the  state  of  New  York,  with  a  capital  stock 
of  one  million  five  hundred  thousand  dollars,  divided  into  one 
hundred  and  fifty  thousand  shares  of  ten  dollars  each,  only 
a  portion  of  which  is  offered  for  sale,  at  four  dollars  per  share. 

*'  The  product  on  three  hundred  feet  of  the*  Dunderberg 
mine  alone,  the  past  year,  was  over  three  hundred  thousand 
dollars,  which  is  more  than  one  and  a  half  per  cent  a  month 
on  the  par  value  of  the  stock,  and  about  four  per  cent  a  month 
on  the  investment.  There  can  be  no  doubt  that  this  jdeld 
will  be  continued,  and  even  greatly  increased  as  the  workings 
are  extended.  Competent  experts  estimate  the  mineral  in 
the  new  unworked  ground  already  developed  at  over  one  mil* 
lion  five  hundred  thousand  dollars,  which  is  not  one  tenth 
part  of  the  ground  undeveloped  above  water  line  within  the 
present  workings. 

"Among  the  officers  and  trustees  who  will  manage  its 
affairs,  and  who  will  receive  subscriptions  for  stock,  may  be 
mentioned, — 

"  Walter  T.  Hatch,  of  W.  T.  Hatch  and  Sons,  84  Wall 
Street 

*' J.  Warren  Brown,  62  Broadway. 

"  S.  B.  Elkins,  Hotel  Bristol,  Forty-second  Street  and  FifCh 
Avenue. 

"  Charles  E.  Quincey,  of  Heath  &  Co.,  19  Broad  Street 

"Emory  Thayer,  547  Broadway. 

"  H.  H.  Duncklee,  62  Broadway. 

"The  stock  is  to  be  folly  paid  and  non-asseasable.  No 
money  is  needed  for  development,  as  the  mines  are  open  and 
producing  sufficient  ore  to  insure  regular  dividends  on  the 
stock. 
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''  It  is  proposed  by  the  management  to  work  these  proper- 
ties npon  an  economical  basis,  and  to  create  out  of  the  earn- 
ings, beyond  regular  monthly  dividends,  a  surplus  to  be 
invested  in  United  States  bonds.  The  principal  office  will  be 
in  the  city  of  New  York,  where  all  reports,  and  maps  show- 
tng  the  works,  and  books  will  be  open  to  the  examination  and 
Inspection  of  the  stockholders. 

'*  The  Dunderberg  and  Terrible  veins  are  among  the  best- 
known  and  most  popular  mines  ip  Colorado;  the  universal 
report  being  that  they  are  well  defined,  constant,  and  perma- 
nent fissure  veins. 

''  The  reports  from  experts  of  high  character,  the  actual 
sales  of  ores  since  the  mines  have  been  opened,  and  their 
known  reputation  enable  the  owners  to  confidently  commend 
the  investment  to  the  public  as  safe,  remunerative,  and 
permanent. 

''Plan  of  organization,  maps  of  the  property,  specimens  of 
ore  from  the  various  workings,  and  authenticated  statements 
of  ores  sold  up  to  March  1, 1879,  and  full  and  detailed  reports 
by  the  mining  engineers  and  experts  who  were  employed  to 
examine  the  properties  prior  to  the  purchase,  may  be  seen  at 
the  oflSoe  of  J.  Warren  Brown,  62  Broadway. 

''  The  following  reports  made  after  personal  examination  by 
their  authors,  who  are  known  both  in  this  country  and  Europe 
as  among  the  most  reliable  and  competent  authorities  upon 
mining  matters,  are  respectfully  submitted.  *^ 

Favorable  letters  and  reports  were  annexed  to  the  prot- 
pectoSi  and  the  following: — 

''subscription  aorbbmbnt. 

''Whereas,  a  corporation  is  about  to  be  organized  under 
the  laws  of  the  state  of  New  York,  to  be  called  the  Dunder- 
berg Mining  Company,  for  the  purpose,  among  other  things, 
of  acquiring  title  to  the  following  mining  properties,  known 
as  the  Dunderberg,  Subtreasury,  Silver  Chain,  Muldoon,  and 
Elephant  mines  or  lodes,  and  a  part  of  the  Terrible  mine  or 
lode,  all  situate  in  Clear  Creek  County,  state  of  Colorado; 

"  And  whereas,  the  capital  stock  of  said  company  is  to  be 
divided  into  150,000  shares,  of  the  par  value  of  ten  dollars  per 
ehare,  and  all  of  said  stock  to  be  issued  to  J.  Warren  Brown 
in  payment  for  said  mines,  — 

"  Now,  in  oonsideration  of  the  transfer  to  us  of  the  several 
numbers  of  shares  set  opposite  our  names  respectively  hereunto 
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sabscribed,  we  do  covenant  and  agree  with  the  said  J.  Warren 
Brown  that  we  will  accept  and  receive  Buch  stock  and  pay  £9? 
the  same  at  the  rate  of  four  dollars  per  share.  And  for  the 
purpose  of  carrying  out  this  agreement,  we  hereby  agree  to 
pay  to  Walter  T.  Hatch,  of  84  Wall  Street,  New  York,  as 
trustee  for  us,  on  demand,  the  aforesaid  sums  of  money  so 
subscribed  by  us,  to  be  held  by  the  said  trustee  for  us,  and 
paid  over  by  him  to  the  said  J.  Warren  Brown  upon  the  de- 
livery to  the  Dunderberg  Mining  Company  of  a  deed  or  deeds 
for  the  mines  and  mining  properties  above  named,  and  the 
receipt  from  said  J.  Warren  Brown  of  the  several  numbers  of 
the  shares  of  stock  subscribed  by  us  respectively,  and  not 
otherwise. 

"  Dated  New  York  City,  March  10,  1879," 

Before  forming  the  corporation.  Brown  and  his  associates 
sold  sixty  thousand  shares,  part  of  which  were  purchased  by 
plaintiffs  at  four  dollars  per  share.  After  procuring  the  sub- 
scription of  plaintiffs  and  others  and  receiving  payment  for  the 
stock  subscribed  at  four  dollars  per  share.  Brown  and  his 
associates  incorporated  the  Dunderberg  Mining  Company. 
Payment  was  made  for  the  mining  property  out  of  the  money 
paid  by  plaintiffs  and  others  upon  their  subscriptions,  and 
58,285  shares  of  the  capital  stock  remained  upon  hand,  which 
the  defendants  issued  to  and  divided  among  themselves,  with- 
out making  any  payment  therefor.  The  trial  court  decided  in 
favor  of  the  defendants,  and  its  judgment  was  affirmed  by  the 
general  term. 

WiUiam  B,  Homblotoery  for  the  appellants. 

William  O.  OhooUy  for  the  respondents. 

FoLLXTT,  C.  J.  The  end  which  Brown  and  his  associates 
sought  to  and  did  accomplish,  as  stated  in  their  testimony, 
and  as  found  by  the  court,  was  the  acquisition  of  the  mining 
property  by  the  corporation  to  be  organized,  wholly  at  the  cost 
of  such  persons  as  should  subscribe  and  pay  for  shares  to  be 
issued  at  the  rate  fixed,  and  to  retain  for  themselves  a  ma- 
jority of  the  stock  without  expense  or  risk.  They  testified 
aaid  the  court  found  that  their  testimony  was  not  disclosed  to 
the  plaintiffs.  The  question  is,  Was  the  relation  between  these 
litigants  simply  that  of  vendors  and  vendees  of  shares  to  be 
issued?  or  was  it  one  of  trust  and  confidence,  binding  the 
defendants  to  the  exercise  of  good  faith  and  to  disclose  such 
information  as  they  possessed  affecting  the  value  of  the  prop- 


Oct  1890.]  Bbbwstsb  v.  Hatch.  606 
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erty  in  which  the  plomtiffii  were  induced  to  pnrehase  aa 
interest?  The  learned  counsel  for  the  respective  parties  sal^ 
stantially  agree  on  the  role  of  law  governing  the  rights  of  the 
parties.  They  agree  that  if  the  plaintiffs  were  simply  the 
vendees  of  the  defendants,  that  the  action  cannot  be  main- 
tained; but  if  the  defendants  stood  in  a  fidnoiary  relation  to 
the  plaintiflb,  a  liability  exists.  The  true  relation  existing 
between  these  parties  must  be  sought  for  in  the  contracts  found 
by  the  court  to  have  been  entered  into,  in  the  prospectus  which 
the  defendants  put  forth,  and  in  the  circumstances  involved  in 
the  transaction.  When  the  plaintiffs  subscribed  for  their 
shares  there  was  no  corporation  in  existence.  Brown  had 
acquired  for  himself  and  his  associates  the  right  to  purchase 
the  mining  properties  within  a  given  time  at  prices  agreed 
upon.  These  options  ran  to  Brown,  but  he  was  acting  in  the 
interests  of  his  associates,  and  the  legal  relation  of  the  defend- 
ants is  not  different  from  what  it  would  have  been  had  the 
contracts  stood  in  their  own  names.  Brown  and  his  associates 
were  under  no  obligation  to  purchase  and  pay  for  the  mines, 
and  their  loss,  if  they  did  not,  would  be  measured  by  the 
amount  paid  for  the  options  and  such  expenses  as  might  be 
incurred.  This  being  the  situation,  the  defendants  fixed  the 
terms  and  conditions  upon  which  the  corporation  should  be 
organiEed.  They  devised  and  put  forth  the  subscription-paper 
and  prospectus,  stating  in  the  paper  last  mentioned  that 
'^  among  the  officers  and  trustees  who  will  manage  its  affairs, 
and  who  will  receive  subscriptions  for  stock,  may  be  mentioned 
Walter  T.  Hatch,  of  W.  T.  Hatch  &  Sons,  84  Wall  Street; 
J.  Warren  Brown,  62  Broadway;  S.  B.  Elkins,  Hotel  Bristol, 
Forty-second  Street  and  Fifth  Avenue;  Charles  E.  Quincey,  of 
Heath  A  Co.,  19  Broad  Street;  Emory  Thayer,  647  Broadway; 
H.  H.  Duncklee,  62  Broadway.''  It  is  recited  in  the  pros- 
pectus and  in  the  subscription-paper  that  the  corporation  was 
thereafter  to  be  organised  for  the  purpose  of  acquiring  title  to 
mines,  which  were  specified.  The  plaintiffs  did  not  subscribe 
for  shares  then  in  existence,  but  for  shares  to  be  thereafter 
created  by  the  defendants,  and  it  is  certain  that  it  must  have 
been  understood  by  the  plaintiffs  and  those  similarly  situated 
that  the  defendants  were  to  carry  forward  the  enterprise, 
acquire  the  property,  organise  the  corporation,  and  to  generally 
protect  the  interests  of  those  who  should  join  in  fornishing  tiM 
money  to  pay  for  the  property.  The  documents  clearly  indi« 
eate  tbst  tkedsirafdants,  «s  trustees,  were  to  control  and  direct 
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such  proceedings  as  should  be  taken  anterior  to  the  formation 
of  the  corporation,  as  well  as  after.  The  prospectus  so  states, 
and  they  actually  performed  or  directed  everything  that  was 
done  preliminarily  to  the  organization,  when  these  defendants, 
and  they  only,  executed  the  certificate  by  which  the  corporation 
was  brought  into  existence,  making  themselves  trustees  for 
the  first  year.  In  the  subscription-paper  Mr.  Hatch  is  called 
the  trustee  of  the  subscribers,  and  so  he  was,  but  he  was  one 
of  the  promoters,  jointly  interested  with  them,  and  all  are  as 
responsible  for  his  acts  as  though  all  had  been  named  as 
trustees  for  the  subscribers. 

As  against  these  facts,  it  is  urged  that  it  being  stated  in  the 
subscription  that  the  mines  were  to  be  capitalized  at  one  mil- 
lion five  hundred  thousand  dollars,  to  be  divided  into  shares 
of  the  par  value  of  ten  dollars  each,  to  be  issued  to  Brown  in 
payment  for  the  mines,  and  in  the  prospectus  that  only  a 
portion  of  the  shares  are  offered  for  sale  at  four  dollars  per 
share,  and  that  the  stock  is  to  be  fully  paid  up  and  non- 
assessable, was  a  distinct  notice  to  the  plaintiffs  of  how  the 
corporation  was  to  be  set  on  foot,  and  that  they  and  the  de- 
fendants were  dealing  solely  as  vendors  and  vendees.  These 
papers,  read  in  the  light  of  the  purpose  of  the  defendants,  as 
discloted  by  their  evidence,  seem  to  have  been  devised  to 
cover  the  underlying  scheme  by  which  the  corporation  was  to 
be  organized,  largely  for  the  benefit  of  the  promoters,  but 
wholly  at  the  risk  and  expense  of  the  subscribers.  We  do  not 
think  that  the  inference  contended  for  by  the  defendants  can 
be  justly  drawn  from  the  meager  disclosures  which  they  made 
in  the  documents  put  forth.  They  knew  that  they,  and  they 
only,  absolutely  controlled  the  scheme,  and  were  to  determine 
whether  it  should  be  carried  out,  and  if  ao,  when  and  how. 
We  think  that  the  plaintiffs  were  led  to  believe,  and  had  the 
right  to  believe,  from  the  documents  and  from  the  circum- 
stances, that  the  defendants  were  acting  in  the  interests  of  all 
of  the  investors,  and  that  they  knew  that  the  plaintiffs  so 
believed.  These  defendants  were  the  promoters  of  the  cor- 
poration, and  occupied  before  its  organization  a  position  of 
trust  and  confidence  towards  those  whom  they  induced  to  in- 
vest in  the  enterprise:  Oetty  v.  Devlin^  64  N.  Y.  403;  70  N.  Y. 
504;  Erlanger  v.  N.  S.  P.  Co.,  L.  R.  8  App.  Cas.  1218;  Simom 
V.  Vulcan  0.  Co.,  61  Pa.  St.  202;  100  Am.  Dec.  628;  Twycron 
V.  Grant,  L.  R.  2  Com.  P.  Div.  508;  W,  B.  C.  P.  Co.  v.  Grten^ 
L.  R.  5  Q.  B.  Div.  109;  Morawetz  on  CorporatiooB,  see.  545; 
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Cook  on  Stock  and  Stockholders,  sec.  651;  Thompson  on  Lia« 
bilities  of  Owners  and  Agents,  p.  218,  sec.  20.  It  is  conceded 
and  fonnd  by  the  court  that  the  defendants  did  not  disclose 
the  amount  which  they  were  to  pay  for  the  mines,  or  the  fact 
that  they  did  not  intend  to  exercise  their  options,  unless  suffi- 
cient funds  were  furnished  by  others  to  pay  for  the  property 
and  all  of  the  expenses  of  organizing  the  corporation,  leaving 
for  distribution  among  themselves  a  majority  of  the  stock.  It 
is  clear,  we  think,  that  if  the  defendants  had  avowed  their 
purpose,  the  plaintiffs  would  not  have  taken  an  interest  in  the 
enterprise,  and  that  they  are  liable  for  the  damages  sustained 
by  the  plaintiffs,  who  were  induced  to  invest  in  shares  to  be 
iBsued. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Ck>BPOftATiOMi^  Pbomotirs  of.  —  As  to  the  law  relative  to  promoten  of 
oorporatUHUb  And  tlieir  dntiee  and  liabilitiee  to  the  rabeeribert  of  the  ttoeky 
■ee  Piadmrgeie.  Oo.  v.  Spooner,  74  Wis.  8071  17  Am.  8t  Repw  149,  and  ee- 
peeially  elaborate  note  101-168. 
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[122  NXW  TOBX,  47aj 

Void  as  aoawct  Public  Pouor.  —  Av  Aflnomanrr  iv  a 
flHsmwr  OF  SuGH  Fxis  aa  he  may  become  entitled  to  reoeive  firom  the 
atate  or  coanty  for  pnblic  aervioea  thereafter  to  be  rendered  ia  inyalid, 
beoaoae  agalnat  pablio  poUoy. 

Henry  D.  Hotehkiss^  for  the  appellants. 

Jame$  8.  Marvin^  tor  the  respondent. 

FoLLETT,  C.  J.  The  finding  that  an  oral  assignment  of  the 
claim  was  made  by  Davidson  to  the  bank  on  the  22d  of  Jann- 
ary,  1886|  is  challenged  by  the  appellants  on  the  ground  that 
there  is  no  evidence  tending  to  sustain  it  The  defendants 
requested  the  court  to  find  the  converse  of  this  proposition, 
excepted  to  the  finding  made,  and  present  a  case  which  con- 
tains all  of  the  evidence,  and  so  are  in  a  situation  to  require  a 
review  of  the  finding.  After  an  examination  of  all  of  the  evi- 
dence, we  are  convinced  that  no  assignment  except  the  writ- 
ten <me  was  ever  made  of  this  claim,  and  that  the  most  that 
occurred  in  January  was  the  recognition  of  the  existence  of 
the  previous  assignment.    No  words  are  found  in  the  evidence 
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which  iadicate  an  intent  on  the  part  of  Davidson  to  make  a 
present  assignment  of  his  claim  to  the  plaintiff,  and  had  there 
not  been  a  previous  written  one,  we  think  no  one  would  assert 
that  an  V  words  used  in  January  amounted  to  a  transfer  of  the 
claim.  This  brings  us  to  the  consideration  of  the  question 
whether  an  assignment  by  a  sheriff  of  such  fees  as  he  may 
become  entitled  to  receive  from  the  state  or  county  for  public 
services  thereafter  to  be  rendered  is  valid.  It  is  settled  in 
this  state  that  an  assignment  by  a  public  officer  of  his  un- 
earned salary  is  contrary  to  public  policy  and  void:  Bliss  v. 
Lawrence,  68  N.  Y.  442;  17  Am.  Rep.  273;  Billings  v.  O'Brien,  4 
Daly,  556;  45  How.  Pr.  392;  14  Abb.  Pr.,  N.  S.,  238.  The  same 
rule  is  established  in  England  and  in  some  of  the  United  States: 
HUl  V.  Pavi,  8  Clark  &  F.  295;  Cooper  v.  ReiUy,  2  Sim.  560; 
Wells  V.  Foster,  8  Mees.  &  W.  149;  Be<d  v.  McVicker,  8  Mo. 
App.  202;  Bangs  v.  Dunn,  66  Cal.  72;  Pomeroy's  Eq.  Jur.,  sec. 
1276;  Story's  Eq.  Jur.,  13th  ed.,  sec.  1040  d;  Qreenhood  on 
Public  Policy,  rule  297. 

In  Bliss  V.  Lawrence^SS  N.  Y.  442, 17  Am.  Rep.  278, it  was  said: 
"Salaries  are,  by  law,  payable  after  work  is  performed,  and  not 
before,  and  while  this  remains  the  law,  it  must  be  presumed  to  be 
a  wise  regulation,  and  necessary,  in  the  view  of  the  law-makers, 
to  the  efficiency  of  the  public  service.  The  contrary  rule  would 
permit  the  public  service  to  be  undermined  by  the  assignment 

to  strangers  of  all  the  funds  appropriated  to  salaries 

If  such  assignments  are  allowed,  then  the  assignees,  by  notice 
to  the  government,  would,  on  ordinary  principles,  be  entitled 
to  receive  pay  directly,  and  to  take  the  place  of  their  assignors 
in  respect  to  the  emoluments,  leaving  the  duties  as  a  barren 
charge  to  be  borne  by  the  assignors.  It  does  not  need  much 
reflection  or  observation  to  understand  that  such  a  condition 
of  things  could  not  fail  to  {Hroduce  results  disastrous  to  the 
efficiency  of  the  public  service."  The  reasons  here  given  for 
holding  the  unearned  salaries  of  public  officers  to  be  tmaesign- 
able  apply  with  greater  force  to  fees  payable  upon  the  due 
performance  of  public  duties  which  cannot  be  discharged  by 
any  other  officer.  If  a  sheriff  can  legally  assign  the  fees 
which  may  become  due  him  for  services  to  be  performed  for 
the  public  in  any  given  month,  he  may  make  a  valid  asaigQ- 
ment  of  all  of  the  fees  that  shall  become  due  him  for  eervices 
during  the  whole  of  his  term.  If  he  could  aasign  to  ooe,  he 
could  to  many,  and  every  purchaser  would  be  entitled  to 
the  rights  of  assignees  of  claims  against  individuals^  And  in 
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the  case  of  conflicting  interests  or  of  disputes  between  the 
oflScer  and  his  alleged  transferee,  the  goyemment  would  have 
to  deeide  at  its  peril  between  them,  or  be  subjected,  as  in  the 
case  at  bar,  to  a  litigation.  By  a  division  of  the  unaudited 
claims  of  a  public  officer  among  many  persons,  a  powerful 
influence  in  their  support  may  be  brought  to  bear  upon  the 
auditing  officers,  which  would  not  exist  if  the  demands  were 
held  by  the  officer  who  rendered  the  service.  The  statutes 
provide  for  the  payment  of  public  servants  after  the  rendition 
of  their  services,  and  make  no  distinction  in  this  respect  be- 
tween officers  compensated  by  a  salary  or  by  fees.  An  officer 
haying  assigned  his  interest  in  a  compensation  to  become  due 
him  for  future  public  services  would  have  less  interest  in  the 
punctual  and  efficient  performance  of  his  duties,  and  in  the 
case  of  improvident  assignments,  might  be  without  the  ability 
to  discharge  them. 

So  great  were  the  evils  arising  from  assignments  of  claims 
against  the  United  States  that  a  statute  was  passed  in  1853, 
and  re-enacted  in  section  3477  of  the  Revised  Statutes  of  the 
United  States,  prohibiting  the  assignment  of  any  claim  or  any 
interest  in  any  claim  against  the  government  until  after  it  had 
been  allowed  and  a  warrant  for  its  payment  issued.  In  this 
state,  the  right  of  a  public  officer  to  assign  unearned  fees  does 
not  seem  to  have  been  considered  in  any  reported  case  except 
in  iVopb  V.  Daytofi^  50  How.  Pr.  143,  in  which  it  was  held  at 
special  t^rm  that  the  earned  and  unearned  fees  of  a  justice  of 
the  peace  might  be  assigned,  but  we  think  this  judgment  is 
not  supported  by  the  principle  declared  in  the  authorities 
cited.  la  En^and  and  in  some  of  the  states,  the  assignabil- 
ity of  unearned  fees  has  been  considered,  and  so  far  as  our 
attention  has  been  called  to  the  adjudications,  no  distinction 
has  been  made  between  unearned  fees  and  unearned  salaries. 

In  Ktmsr  ▼.  AOs,  3  Brod.  A  B.  673,  a  clerk  of  the  peace 
attempted  to  assign  his  unearned  fees,  but  the  transaction  was 
held  contrary  to  public  policy  and  void. 

In  Hill  V.  Faul^  8  Clark  A  P.  295,  the  question  arose  whether 
an  assignment  by  a  keeper  of  the  register  of  sasines — instru- 
ments proving  the  transfer  of  feudal  property  in  Scotland — 
was  broad  enough  to  cover  future  fees;  and  if  it  was,  were  they 
assignable?  The  case  was  finally  decided  on  the  first  ground, 
but  the  assignability  of  unearned  fees  was  considered  and  said 
to  be  contrary  to  the  public  policy  of  Bngland  and  Scotland. 

In  Field  v.  ChipUy,  79  Ey.  260, 42  Am.  Rep.  215,  it  was  held 
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that  an  asBignment  bj  the  clerk  of  the  court  of  chancery  of 
the  future  fees  of  his  office  was  yoid  as  as  against  public  pol- 
icy. Upon  principle  and  authority,  we  think  that  an  assign- 
ment  by  a  sheriff  of  fees  for  services  to  be  rendered  to  the  public 
is  contrary  to  public  policy  and  is  void. 

The  judgment  should  be  reversedi  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


AflsiGNMBNT  —  Salary  oh  Eabkinob  ov  Pubuo  Ofvickr.  ~The  assign* 
ment  by  a  pnblio  officer  of  his  salary  not  yet  dae,  or  of  his  fnture  earnings,  is 
void  as  against  pnblio  policy:  Kote  to  Skipper  v.  Stokes,  94  Aol  Deo.  650; 
note  to  BrackeU  v.  Blake,  41  Am.  Dec  442.  The  unearned  pay  of  a  retired 
officer  of  the  army  is  not  snfajeot  to  assignment:  Sekwmk  v.  Wpeb^,  4A  N.  J. 
Bq.  600^  amie,  p.  48a 
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[122  Nnw  TOBK,  484.] 

FoEMLosuaB  Sals,  Bitsot  of,  bt  Rblatiom.  —  Upon  a  foredosiire  sals^ 
the  purchaser  takes  the  title  of  the  mortgagor  as  of  tho  time  when  the 
nM>rtgage  lien  was  created. 

MOBTQAOB  SaLB.  —  WhBBB  NUBflBRT-TBXBi  ABB  ObOWB  UPOV  MoBSGAOBD 

Pbbmibbb,  a  sale  and  oonveyanoe  made  under  the  foreclosure  of  the  mort- 
gage pass  to  the  purchaser  the  title  to  suoh  trees,  as  against  a  person 
claiming  under  an  execution  sale  against  tlio  mortgagor  under  a  levy 
which  is  subsequent  to  the  lien  of  the  mortgage. 

Hdbbolosubb  op  a  ICoBSOAaB  n  Mor  Subxbot  to  Collatbbal  Attack  be* 
cause  an  assignee  of  part  of  the  mortgage  debt  was  not  a  party  theretoL 

Fobbolosurb  of  Mobtoagb,  Pabtibb  to.  —  One  who  has  purchased  nursery- 
trees  under  an  execution  against  a  mortgagor  appears  not  to  be  a  neoea- 
•ary  party  to  the  foreclosure  of  a  mortgage  proTiously  made  upon  the 
lands  upon  which  the  trees  grew;  and  upon  the  malrtng  of  a  oonveyanoe 
to  the  purchaser  under  the  sale  pursuant  to  suoh  foredosure^  his  tiUe  to 
inch  trees  as  remain  on  the  premises  is  paramount  to  that  of  the  pur- 
chaser at  the  execution  sale. 

Action  for  the  conversion  of  nursery-trees,  the  title  to  which 
the  plaintiff  claims  to  have  acquired  under  a  purchase  thereof 
in  October,  1877,  at  a  sale  under  execution  against  Peter  S. 
Markle.  The  title  to  the  land  upon  which  the  trees  grew  was 
in  Peter  Markle,  subject  to  a  mortgage  made  by  him  to  one 
Albright  in  November,  1868.  This  mortgage  to  Albright  hav« 
ing  been  foreclosed,  a  sale  thereunder  was  made  to  the  mort- 
gagor in  October,  1878,  and  he  conveyed  to  the  defendant  in 
1879,  after  a  deed  in  pursuance  to  the  mortgage  sale  had  first 
been  executed.  The  defendant  went  into  possession  April  1, 
A 879,  and  refused  to  permit  the  plaintiff  to  take  Aws^y  certain 
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nnrserj  trees  and  shrubs  which  remained  on  the  premisesi  and 
to  which  the  plaintiff  claimed  to  have  acquired  title  under  the 
execution  sale.  The  judgment  of  the  trial  courts  in  favor  of 
the  defendant^  was  affirmed  by  the  general  term* 

W.  Frothingham^  for  the  appellant 

Charles  J.  Bttchanan^  for  the  respondent. 

Bbadlst,  J.  It  may  be  assumed  that  as  against  Markle, 
the  judgment  debtor,  the  plaintiff,  by  his  purchase  at  the  sale 
made  by  the  constable  upon  the  execution,  took  title  to  the 
nursery-trees,  and  the  right  to  remove  them.  The  question 
for  consideration  has  relation  to  the  effect,  upon  such  rights, 
of  the  foreclosure  of  the  mortgage,  and  the  title  to  the  prem- 
ises derived  from  it.  The  trees  and  bushes  in  question  had 
been  grown  in  the  nursery  since  the  mortgage  was  made,  and 
the  plaintiff's  claim  of  title  was  derived  wholly  from  his  pur- 
chase on  the  execution  sale.  As  against  the  mortgagor,  the 
foreclosure  and  sale  were  effectual  to  vest  the  title  to  the  trees 
in  the  purchaser,  and  in  the  defendant  as  his  grantee.  The 
rale,  as  between  mortgagor  and  mortgagee,  as  to  crops  grow- 
ing on  mortgaged  premises,  is  no  less  favorable  to  the  claim 
of  the  plaintiff  than  that  relating  to  nursery-trees,  which  par- 
take of  the  same  character.  And  the  principle  applicable  to 
both,  in  such  case,  may  be  treated  as  the  same.  The  doctrine 
on  the  subject  of  emblements,  and  who,  in  their  relation  to 
the  land  on  which  they  were  growing,  were  entitled  to  them, 
was  well  defined  at  common  law,  and  it  was  distinct  from 
that  of  fixtures.  They  were  treated  as  so  distinct  from  the 
real  estate  as  to  be  subject  to  many  of  the  incidents  of  per^ 
Bonal  chattels:  Co.  Lit  55  b;  2  Bla.  Com.  404.  And  although 
they  did  not  go  to  the  heir,  they  did  to  the  devisee,  and  to  the 
remainderman  for  life:  Broom's  Legal  Maxims,  805.  And  in 
this  state  they  go  to  the  devisee,  subject  only  to  the  payment 
of  debts  of  the  testator  and  the  legacies  given  by  his  will: 
Bradner  v.  Faulkner,  84  N.  Y.  847;  StaU  v.  WUbur,  77  N.  Y. 
158.  They,  belonging  to  the  grantor,  also  passed  with  a  con- 
veyance of  the  land,  and  such  is  now  the  rule.  And  the  com- 
mon law,  in  respect  to  emblements,  is  not  very  greatly  modified 
by  the  statute,  which  provides  that  they  be  deemed  assets,  and 
shall  go  to  executors  and  administrators,  to  be  applied  and 
distributed  as  personal  estate:  2  R.  S.,  sec.  6,  p.  82.  It  may 
be  observed  that  the  doctrine  applicable  to  growing  crops  is 
distinguishable  from  that  relating  to  other  personal  property 
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on  land,  S8  between  grantor  and  grantee  and  mortgagor  and 
mortgagee.    The  theory  on  which  it  rests  ia,  that  they  in 
some  sense  appertain  to  the  realty.    And  the  general  rule,  aa 
declared  from  an  early  day  by  text  and  judicial  writers,  is, 
that  a  party  entering  into  possession  by  title  paramount  to  the 
right  of  the  tenant  takes  them:  Co.  Lit.  65  b;  Davis  v.  Eyton^ 
7  Bing.  154.    Whether,  without  the  aid  of  some  statute,  that 
rule  is  subject  to  any  qualifications  or  exceptions,  and  if  so, 
what,  it  is  now  unnecessary  to  inquire  or  detwmine.    In  the 
present  case,  the  mortgagor  had  been  in  default  several  yeara 
at  the  time  of  the  plaintiff's  purchase  of  the  nnrsery-trees  on 
the  execution  sale.    And  the  defendant's  entry  into  possession 
of  the  premises  was  by  title  paramount  to  any  right  which 
could  have  been  derived  from  the  mortgagor  in  them  sabse-^ 
quently  to  the  time  the  mortgage  was  gi^wn*    Although  since 
the  right  to  maintain  ejectment  is  denied  to  a  mortgagee  by 
statute  (2  R.  S.,  sec.  57,  p.  312;  Code^sec.  1498)^  his  mortgage 
is  a  mere  security,  and  the  title  to  the  mortgaged  premises  re- 
mains in  the  mortgagor,  the  foreclosure  and  sale  in  practical 
effect  operates  to  eliminate  the  defeasance^  and  the  purchaser 
takes  the  title  of  the  mortgagor  as  of  the  time  the  mortgage 
lien  was  created:  Rector  etc.  v.  Mach^  98  N.  Y.  488.    And  while 
the  plaintiff,  as  against  the  mortgagor,  and  without  liaikilify 
to  the  mortgagee,  may  have  taken  the  nursery-trees  from  the 
premises  prior  to  the  time  of  the  fbredosure  of  the  mortgage, 
he  had  no  such  right  as  against  the  purchaser  or  his  granted 
who  had  entered  under  the  title  perfected  by  the  sale  on  fore- 
closure, and  the  conveyance  made  pursuant  to  it:  Lans  v.  Kin^ 
8  Wend.  584;  24  Am.  Dec.  105;  Shepard  v.  PhUbrick^  2  Denio, 
174;   GilUtt  v.  Balcam^  6  Barb.  870;  JewM  v.  KeenhdLs^  IS 
Barb.  194;  Shmnan  v.  WiUM,  42  N.  Y.  146;  Aldrieh  v.  Bey^ 
noldsy  1  Barb.  Gh.  613;  Adam  v.  Beadle,  47  lewa,  439;  29  Aol 
Bep.  487. 

The  suggestion  of  the  plaintiff's  counsel  that  there  baa  been 
a  modification  of  the  rule  of  law  on  the  subject,  and  that  the 
case  of  Lane  v.  Kitng^  8  Wend.  584,  24  Am.  Deo.  105,  is  not 
therefore  entitled  to  the  weight  of  authority,  may  be  applicable 
to  fixtures  to  which  the  autliorities  cited  by  him  relate.  But 
emblements  are  not  fixtures  within  the  meaning  of  the  rule 
applied  to  them.  The  subject  of  the  former  is  treated  in  tiie 
law  as  distinct  from  the  latter;  and  while  they  may  be  taken 
on  execution  supported  by  a  judgment  not  a  lien  upon  the 
realty,  those  things  which  have  become  fixtures  cannot     Bat 
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the  doctrine  peculiar  to  growing  crops,  originating  in  considen^ 
tions  deemed  beneficial  to  the  interests  of  agriculture,  has  re- 
mained substantially  unchanged,  and  the  rule,  as  stated  in 
Lane  y.  King^  8  Wend.  584,  24  Am.  Dec.  105,  was  not  only 
followed  in  some  of  the  cases  before  cited,  but  that  case  and 
its  doctrine  have  more  recently  been  judicially  cited  and  re- 
ferred to  with  approval  in  this  state:  Harris  v.  Frink^  49  N.  Y. 
«t;  10  Am.  Rep.  318;  Samson  v.  Rose,  65  N.  Y.  416;  and  it 
quite  uniformly  prevails  where  the  common  law  on  the  subject 
remains  in  force.  The  rigor  of  the  old  common  law,  which 
gave  forfeiture  as  the  consequence  of  default  in  payment  of  a 
mortgage,  has  been  modified  so  as  to  permit  payment  at  any 
time  before  sale  on  foreclosure.  But  that  does  not  afiect  the 
question  under  consideration.  And  our  attention  is  called 
to  no  reason  why  the  considerations  upon  which  the  doctrine 
relating  to  emblements  was  founded  and  has  since  been 
observed,  are  now  any  less  entitled  to  sanction  than  formerly. 
The  fact  that  the  right  to  ejectment  is  taken  away  from  the 
mortgagee  by  the  statute,  and  the  mortgage  reduced  to  a  mere 
chose  in  action  secured  by  lien  upon  the  land,  while  the  de- 
feasance remains  effectual,  does  not  seem  to  have  any  essen- 
tial bearing  upon  the  question,  inasmuch  as  the  perfecting  of 
title  under  it  has  relation  to  the  time  it  became  a  lien.  The 
case  of  Matt  v.  Palmer,  1  N.  Y.  564,  is  not  analogously  incon- 
sistent with  the  view  here  taken.  There  the  right  of  the  plain- 
tiff, under  his  agreement  with  the  owner  of  the  premises,  arose 
before  the  sale  and  conveyance  to  the  defendant.  And  if  the 
right  of  the  plaintiff  in  the  present  case  had  been  acquired  to 
the  trees  prior  to  the  mortgage,  a  different  question  would 
have  been  presented.  In  that  event,  the  sale  upon  the  execu- 
tion and  purchase  by  the  plaintiff  may  have,  so  far  as  essen- 
tial, been  treated  as  a  severance  of  the  growing  trees  from  the 
realty.  But  they  cannot  be  so  treated  as  against  the  title 
paramount  of  the  defendant:  Shepard  v.  Philbriekj  2  Denio, 
174;  Oillett  v.  Balccm,  6  Barb.  370.  These  views  lead  to  the 
conclusion  that  the  plaintiff  was  not  entitled  to  recover,  if  the 
foreclosure  of  the  mortgage  was  effectually  made.  The  plain- 
tiff's counsel  contends  that  it  was  not,  because,  —  1.  One  Mary 
M.  Markle  was  not  made  a  part  to  the  foreclosure  action;  and 
2.  The  plaintiff  was  not  a  party  to  it.  The  first  objection  was 
founded  on  the  fact  that  the  mortgagee  had  assigned  a  partial 
interest  in  the  mortgage  to  Mary  M.  Markle.  This  did  not 
render  the  decree  invalid.    The  mortgagee  was  a  proper  party 
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plaintiff,  and  the  omission  to  unite  the  other  party  having  a 
claim  upon  a  portion  of  the  amount  secured  bj  the  mortgage 
furnished  no  ground  for  a  collateral  attack  by  the  mortgagor 
or  the  plaintiff.  The  equity  of  redemption  was  barred  by  the 
foreclosure.  And  the  plaintiff  had  no  relation  to  the  realty  to 
make  him  a  necessary  party  for  any  purpose  essential  to  the 
title  derived  from  the  foreclosure  of  the  mortgage.  He  could 
acquire  no  interest  in  it  by  his  purchase  upon  his  execution 
sale.  Nor  is  it  found  that  the  mortgagee,  at  the  time  of  the 
foreclosure  sale,  had  any  notice  of  the  claim  of  the  plaintiff 
founded  upon  his  purchase:  Code,  sec.  1671. 
The  judgment  should  be  a£5rmed. 

MoRTQAOKy  FoRECLOSUBB  OF. — Crops  growing  upon  land  that  Is  mort- 
gaged beloog  to  the  purchaMr  thereof  ander  a  forecloaure  sale:  Note  to  Crew$ 
t.  Pendleton,  19  Am.  Dec  763-7o5. 

MoBTOAGK,  FoRBCLosaaa  OF.  — Foreclosare  operates  only  npon  the  estate 
of  the  mortgagor  at  the  date  of  the  mortgage,  and  the  sale  under  the  deeres 
passes  the  mortgagor's  interest  and  estate  to  the  pnrohaser:  Sam  Fremebm  t. 
£010^011,  IS  CaL  465;  79  Am.  Dea  1S7. 


Mentz  V.  Nbwwittbb. 

[122  Naw  YOBK.  4SL] 

Htatuti  of  Frauds.  —  A  Mbmorahdum  n  hot  Buffiuuuit  10  Taks  a 
Sals  out  of  thb  Statute  of  Pbauss,  umlmb  it  oontains  sabslantiaUj 
the  whole  agreement  and  aU  its  material  terms  and  oooditMoa^  so  that 
one  reading  it  oaa  understand  from  it  what  the  agreement  is.  It  must 
be  such  that  when  prodnoed  in  eiridenoe  it  will  inform  the  oofort  or  jury, 
without  parol  eWdenos^  of  the  essential  facts  set  forth  in  the  pleading, 
and  whioh  go  to  make  a  ralid  contract.  These  essential  faults  consist  of 
the  subject-matter  of  the  sale^  the  terms^  and  the  names  or  dsscriptions 
of  the  parties. 

Btatutb  of  Fkaudb.  —  BCsMoaAMDUM  OF  A  Salb  of  Bbal  Eratb  Whiob 
does  not  name  nor  describe  the  Tender  is  fataUy  defectiTe. 

Action  to  recover  the  difference  between  a  bid  claimed  to 
have  been  made  by  the  defendant  for  real  estate  at  auction 
and  the  amount  Bubeequently  realised  from  a  resale  of  the 
same  property,  on  account  of  the  defendant's  refusing  to 
comply  with  such  bid.  The  plaintiff,  being  the  owner  of  the 
premises  No.  811  East  One  Hundred  and  Fourth  Street,  in  the 
city  of  New  York,  authorized  Richard  V.  Harnett  &  Co., 
auctioneers,  to  make  a  sale  thereof  at  public  auction,  and 
these  auctioneers  offered  the  premises  at  auction  sale,  and 
sold  the  same  to  defendant  for  the  sum  of  eleven  thousand 
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eight  hundred  doUan.  The  auctioneers  then  made  a  memo- 
nmdum  sale  in  the  words  and  figures  following: — 

Wed.  28  April  '86. 

811  B  104  Terms  Sale  g 

11000  7000  I 

260  at  5  per  cent  < 

260  2m  W 

11760                                                     8000  > 

11800  at  6  per  cent  9 

J.  N.  Newwitter  can  be  paid  3 

4  Pine  St  I 

The  book  in  which  the  memorandum  was  made  contained 
a  printed  advertisement  of  the  sale,  but  did  not  describe  or 
name  the  owner.  There  was  no  other  written  contract  between 
the  parties,  and  the  question  determined  by  the  appellate 
court  was,  whether  the  above  memorandum  was  sufficient, 
under  the  statute  of  frauds.  The  trial  court  gave  judgment 
for  the  plaintiff,  which  was  affirmed  by  the  general  term  of 
the  court  of  common  pleas  for  the  city  of  New  York. 

John  /.  Lifuom^  for  the  appellant. 

Miehad  H.  Cardato^  for  the  respondent 

Bbowh,  J.  The  exceptions  to  the  referee's  finding,  that  the 
premises  in  question  were  sold  by  Harnett  A  Co.,  the  auction- 
eers, to  the  defendant,  and  that  said  auctioneers  thereupon 
made  and  signed  a  memorandum  of  sale,  present  the  question 
of  the  sufficiency  of  the  memorandum  recorded  in  the  auo- 
taoneers'  books. 

It  is  upon  that  memorandum  that  the  judgment  is  founded, 
and  it  is  upon  that  that  the  respondent  relies  as  a  compliance 
with  the  statute  of  frauds.  The  statute  is  as  follows:  "  Every 
contract  .  •  •  •  for  the  sale  of  any  lands  .  •  •  •  shall  be  void, 
unless  the  contract,  or  some  note  or  memorandum  thereof^ 
•  •  •  •  be  in  writing,  and  be  subscribed  by  the  party  by  whom 
the  sale  is  to  be  made.  Every  instrument  required  to 
be  signed  by  any  party  under  the  last  preceding  section  may 
be  subscribed  by  the  agent  of  such  party  lawfully  authorized." 

The  writing  of  the  auctioneer's  name  upon  ihe  margin  of 
the  book  may  be  regarded  as  a  sufficient  subscription  of  the 
contract  by  the  vendor  in  this  instance,  and  for  the  purpose 
of  disposing  of  this  appeal,  we  may  assume  that  the  instru- 
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ment  created  a  ralid  and  binding  contract  if  it  be  such  a 
note,  or  memorandum  thereof,  as  the  statute  requires.  And 
the  precise  question  we  are  to  determine  is,  whether  a  mem« 
orandum  which  does  not  name  or  describe  the  Teodor  fulfills 
the  requirements  of  the  law. 

A  note  or  memorandum  in  writing  of  the  contract  is  neces- 
sary to  give  validity,  not  only  to  agreements  for  the  sale  of 
land,  but  also  to  agreements  not  to  be  performed  within  a 
year,  to  answer  for  others'  debts,  and  for  the  sales  of  goods 
and  chattels  and  things  in  action,  for  the  price  of  fifty  dollars 
or  more. 

In  considering,  therefore,  the  question  what  is  a  sufficient 
^  note  or  memorandum  "  within  the  meaning  of  the  statute, 
cases  decided  under  any  of  these  several  provisions  of  the 
statute  may  be  examined  as  authorities. 

Many  English  cases  in  regard  to  sales  of  goods  and  chattels 
are  collected  in  Benjamin  on  Sales,  Bennett's  ed.,  sections  234- 
238,  and  that  learned  author  states  the  general  rule  deduced 
firom  them  to  be  as  follows:  ''It  is  indispensable  that  the 
written  memorandum  should  show  not  only  who  is  the  person 
to  be  charged,  but  also  who  is  the  party  in  whose  favor  he  is 
charged.  The  name  of  the  part^^to  be  charged  is  required  by 
the  statute  to  be  signed,  so  that  there  can  be  no  question  of  the 
necessity  of  his  name  in  the  writing.  But  the  authorities 
have  equally  established  that  the  name,  or  a  sufficient  de- 
scription, of  the  other  party  is  indispensable,  because,  without 
it,  no  contract  is  shown,  inasmuch  as  a  stipulation  or  promise 
by  it  does  not  bind  him,  save  to  the  person  to  whom  the 
promise  is  made,  and  until  that  person's  name  is  shown,  it  is 
impossible  to  say  the  writing  contains  a  memorandum  of  the 
bargain." 

The  leading  English  case  on  the  subject  is  Champion  v. 
Flummery  1  Bos.  A  P.  N.  R.  252,  where  Champion,  by  his 
agent,  wrote  down  in  a  memorandum-book  the  terms  of  a 
verbal  sale  to  him  by  the  defendant,  and  defendant  signed 
the  writing.  The  words  were,  "Bought  of  W.  Plummer," 
etc.,  with  no  name  of  the  person  who  bought  Bir  James 
Mansfield,  C.  J.,  said:  ''How  can  that  be  said  to  be  a  contract, 
or  memorandum  of  a  contract,  which  does  not  state  who  are 
the  contracting  parties.  By  the  note,  it  does  not  appear  to 
whom  the  goods  were  sold.  It  would  prove  a  sale  to  any  other 
person  as  well  as  to  the  plain tifiT." 

Among  other  cases  may  be  cited  WiUiami  t.  £ab,  2  EL  <fc 
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E.  849;  WUliamsY.  Byrnes,  9  Jur.,  N.  S.,  363;  PaUer  r.  Duffield, 

9  Eng.  Rep.  664. 

Potter  y.  Duffield^  9  Eng.  Rep.  664,  was  a  case  of  a  sale  of 
real  estate  at  auqtion.  The  name  of  the  vendor  was  not  dis- 
closed. The  plaintiff's  agent  signed  a  memorandum  of  the 
contract,  and  the  auctioneer  signed  for  the  yendor  as  follows: 
*'  Confirmed  on  behalf  of  the  yendor.  Beadles,  per  N.  J.,  Aug. 
20,  1869." 

This  was  held  by  the  roaster  of  the  rolls,  Sir  George  Jessel, 
not  a  sufficient  memorandum  under  the  statute,  for  the  reason 
that  the  yendor  was  neither  named  or  described. 

The  American  cases  are  to  the  same  effect:  Coddington  y. 
Ooddard,  16  Gray,  436-442;  Sanbcm  v.  Flagler,  9  Allen, 
474-476;  Waterman  v.  Meiga,  4  Cush.  497;  NiehoU  y.  Johneon^ 

10  Conn.  192;  Sherburne  v.  Shaw,  1  N.  H.  157;  8  Am.  Dec.  47; 
Bravm  v.  WhippU,  58  N.  H.  229;  WebeUr  y.  Ela,  6  N.  H.  540; 
Lincoln  v.  Erie  Preserving  Co,^  132  Mass.  129;  Qra^ton  y. 
Cumminge,  99  XT.  S.  100;  Knox  y.  King,  36  Ala.  367. 

The  question  was  fully  examined  by  the  supreme  court  of 
the  United  States  in  Orafton  y.  Cumminge,  99  U.  S.  100. 
That  case  arose  in  the  state  of  New  Hampshire,  where  the 
statute  proyides  that  no  action  can  be  maintained  on  a  con- 
tract for  the  sale  of  land  unless  the  agreement  is  signed  by 
the  party  to  be  charged,  or  by  some  person  by  him  authorized. 

The  contract  was  signed  by  Grafton,  the  purchaser,  and  it 
was  assumed  by  the  court  thai  it  was  also  signed  by  the 
auctioneer,  and  the  precise  question  presented  was  stated  to  be 
whether  the  contract  was  yoid  because  the  yendor  was  n^t 
named  in  it. 

It  was  held  that  it  was  y<Hd. 

The  same  doctrine  is  stated  in  Brown  on  the  Statute  of 
Frauds,  sees.  871-375;  Smith  on  Contracts,  134, 136;  8  Par- 
sons on  Contra^,  18^  note  9. 

In  this  state.  Chancellor  Kent^  in  Bailey  y.  Ogden^  3  Johns. 
899, 3  Am.  Dec.  509,  stated  the  general  rule  to  be  that ''  the 
form  of  the  memorandum  cannot  be  material,  but  it  must  state 
the  contract  with  reasonable  certainty,  so  that  the  substance 
of  it  can  be  made  to  appear  and  be  understood  from  the  writ- 
ing itself^  without  baying  recourse  to  parol  proof. " 

Again,  the  same  learned  judge,  in  Claeon  y.  Bailey,  14 
Johns.  484,  said:  '* Forms  are  not  regarded,  and  the  statute  is 
satisfied  if  the  terms  of  the  contract  are  in  writing  and  the 
names  of  the  contracting  parties  appear." 
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Firtt  Baptist  Church  v.  Bigelaw^  16  Wend.  28,  was  a  case  of 
a  sale  of  a  church  pew. 

The  same  rule  was  again  stated,  and  the  memorandum  was 
held  insufficient  because  it  stated  no  parties  or  terms  of  pay- 
ment. 

Calkins  v.  Fait,  39  Barb.  620,  was  a  case  of  a  sale  of  hops. 
Tiie  written  memorandum  was  held  defective,  and  the  rule 
Ft. I  ted  that  the  terms  of  the  contract  and  the  names  of  the 
contracting  parties  must  appear  in  the  instrument.  This  case 
was  affirmed  in  this  court:  41  N.  Y.  610;  1  Abb.  App.  291. 

The  opinion  of  the  court  appears  in  the  latter  volume,  where 
it  is  held  that  the  names  of  the  contracting  parties  must 
appear  in  the  memorandum  required  by  the  statute. 

[n  nearly  all  the  cases  in  this  state  Champion  v.  Plummer^ 
1  Bos.  &  P.  N.  R.  252,  was  cited  with  approval.  And  the 
whole  current  of  authority  in  this  state  is,  that  the  memoran- 
dum must  contain  substantially  the  whole  agreement,  and  all 
its  material  terms  and  conditions,  so  that  one  reading  it  can 
understand  from  it  what  the  agreement  is:  Wright  v.  Weeks^ 
25  N.  Y.  159;  Drake  v.  Seaman,  97  N.  Y.  230. 

No  case  holding  a  different  rule  is  cited  by  the  general  term, 
and  none  by  the  counsel  for  the  respondent,  except  Salmon 
Falls  Mfg.  Co,  v.  Goddard,  14  How.  446. 

There  was  a  strong  dissent  in  that  case,  and  it  was  said  in 
Orafton  v.  CummingSy  99  U.  S.  100,  that  it  was  to  be  doubted 
whether  the  opinion  of  the  majority  was  sound  law.  It  is 
clearly  in  conflict  with  the  general  current  of  authority,  and 
may  well  be  disregarded  in  view  of  the  later  decision  of  the 
same  court. 

Tested  by  the  rule  established  by  the  adjudged  cases,  the 
memorandum  in  this  case  was  insufficient  to  answer  the  re- 
quirements of  the  statute. 

It  must  be  such  that  when  it  is  produced  in  evidence  it  will 
inform  the  court  or  jury  of  the  essential  facts  set  forth  in  the 
pleading,  and  which  go  to  make  a  valid  contract. 

Such  essentials  must  appear  without  the  aid  of  parol  proof, 
either  from  the  memorandum  itself  or  from  a  reference  therein 
to  some  other  writing  or  thing;  and  such  essenti^s,  to  make 
a  complete  agreement,  must  consist  of  the  subject-matter  of 
the  sale,  the  terms,  and  the  names  or  a  description  of  the 
parties. 

The  memorandum  in  suit  failed  to  state  the  name  of  the 
vendor  or  to  give  any  description  by  which  he  or  she  could  be 
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identified,  and  this  omiseion  wae  fatal.    In  the  potent  lan- 
guage of  the  statute,  the  contract  was  void. 

The  judgment  should  be  reversed,  and  a  new  trial  granted^ 
costs  to  abide  the  eyent.        

Btatutb  of  Fbauss— RumamroT  cxv  MaitoBiinnjM  nr  Oowntkor  ov 
Saul  —  A  writteo  memorandaiii  of  a  ooniraot  for  tlio  ule  of  an  intoretfe  ia 
landa  ta  not  niiBcient  within  the  meaning  of  the  ttatnte  of  fravda,  nnleas  it  die- 
doeet  the  terma  of  the  oontnot  and  the  partiea  thereto:  Skarimme  t.  Shaw, 
1  N.  H.  167;  8  Am.  Dea  47.  The  memorandum  most  be  aigned  by  the  Ten* 
dor:  Warraliw.  Muim,  6  K.  Y.  229;  66  Am.  Dea  890^  and  particolarly  note  844^ 
345.    Compare  Lee  ▼.  Cherry,  85  Tenn.  707;  4  Am.  St.  Bepw  80S;  and  note. 


Bunnell  v.  Stern. 

[122  New  York,  639.] 

KiGUOiNCi  —  Storb-ksepkr  and  Custombb.  —  Where  a  store-keeper,  by 
hia  condnct  and  bnainesa,  inrites  persona  to  come  to  his  store,  and  to  lay 
aside  one  garment  to  try  on  another,  he  owes  a  dnty  to  exercise  some 
care  to  prevent  the  garments  so  laid  aside  from  being  stolen  or  lost,  and 
failing  to  exercise  any  care  whatever,  is  answerable  for  the  loss  of  such 
garment. 

Action  to  recover  damages  for  the  loss  of  a  cloak  and  other 
articles  left  in  the  care  of  defendant.  Judgment  of  the  lower 
court,  in  favor  of  plaintiff,  was  reversed  on  appeal  to  the  gen- 
eral term  of  the  court  of  common  pleas  for  the  city  and  county 
of  New  York. 

£.  B,  BunTieUj  for  the  appellant. 

Adolph  L.  Sanger^  for  the  respondents. 

Vann,  J.  The  defendants  are  the  proprietors  of  a  retail 
store  on  Twenty-third  Street,  in  the  city  of  New  York,  which 
has  a  department  for  the  sale  of  ready-made  cloaks.  On  the 
19th  of  April,  1887,  the  plaintiff  went  to  their  store  to  pur- 
chase a  wrap,  and  entering  the  cloak  department  and  making 
known  her  business,  was  conducted  by  one  of  the  saleswomen 
to  a  place  where  there  were  two  chairs  near  a  mirror.  She 
sat  down  on  one  of  the  chairs  while  the  clerk  brought  her  sev- 
eral garments  to  examine,  and  after  looking  them  over  for  ten 
or  fifteen  minutes,  she  selected  one  to  try  on,  and  went  to  the 
mirror  for  that  purpose.  A  large  window  was  open  near  by, 
and  she  complained  of  the  draught,  whereupon  the  clerk  con- 
ducted her  through  a  passage-way  formed  by  iron  frames,  on 
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wbicb  wrapt  wore  hong,  to  aootber  compartment^  about 
twenty-five  feet  distant,  where  there  was  a  mirror,  but  no- 
chairs.  The  clerk  carried  the  new  cloak,  and  stood  in  fixmi 
of  the  mirror  waiting  for  the  plaintiff  to  put  it  on.  The  plain* 
tifir  carried  her  own  cloak,  which  she  had  removed  in  order  to- 
try  on  the  other,  to  the  place  where  the  clerk  stood,  and  laid 
it  on  a  counter  about  eight  feet  from  the  mirror,  directly  in 
front  of  another  clerk,  who  stood  behind  waiting  upon  a  cut* 
lomer.  She  did  not  ask,  and  was  not  told,  wheire  to  put  her 
cloak,  but  the  saleswoman  who  was  waiting  upon  her,  as  well 
as  the  clerk  behind  the  counter,  observed  her  as  she  thus  laid 
it  down,  but  neither  said  anythini(.  There  was  no  other  place- 
to  put  the  cloak.  The  plaintiflf,  after  spending  four  or  five- 
minutes  in  trying  on  the  garment,  said  that  she  would  take  it,, 
and  at  once  went  to  get  her  cloak;  but  it  could  not  be  found, 
although  a  careful  search  was  made  for  it  Only  one  other 
customer  was  in  either  of  the  compartments  while  the  plain- 
tiff was  in  the  store. 

There  was  a  floor^walker  in  the  oloak  department,  who  had 
the  same  authority  there  as  one  of  the  defendants.  It  waa 
his  duty  to  supervise  the  exhibition  of  goods  by  employees;  to* 
see  that  things  were  in  their  places;  that  the  clerks  attended 
to  their  duties;  that  nothing  was  taken  away  without  author- 
ity; and  that  customers  received  proper  attention.  He  saw 
nothing  that  transpired  on  this  occasion,  as  he  was  in  another 
room,  but  for  what  purpose  does  not  appear.  Two  other  floor- 
walkers were  employed  on  that  floor,  and  there  was  a  detects 
ive  on  duty  in  the  store,  but  no  evidence  was  given  as  to 
their  whereabouts  when  the  plaintiff  lost  her  cloak.  One  of 
the  floor-walkers,  when  asked  what  arrangements  were  made 
for  the  protection  of  cloaks  taken  off  by  customers  in  order  to 
try  on  others,  answered  that  they  "kave  their  garments  on 
chairs." 

The  clerk  who  waited  upon  the  plaintiff  testified  that  cus- 
tomers, under  such  circumstances,  placed  their  cloaks  on 
chairs  and  where  it  was  most  convenient  for  them,  and  that 
she  paid  no  attention  to  garments  removed  in  order  to  try  on 
others. 

*  No  notice  was  given  to  the  plaintiff,  either  directly  or  in* 
directly,  as  to  where  she  should  put  her  cloak,  and  no  instruc- 
tions bad  been  given  by  the  defendanta  to  their  clerks  as  to 
the  disposition  of  garments  removed  by  customers  in  order  to 
try  on  those  offered  for  sale.  These  fact»  were  either  expresslf 
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sworn  to  and  not  denied,  or  are  permissible  inferences  whicli 
the  trial  justice,  sitting  without  a  jury,  is  presumed  to  have 
drawn  from  the  evidence.  The  question  is  thus  presented 
whether  the  defendants  owed  any  duty  to  the  plaintiff  which 
they  omitted  to  discharge  to  her  injury. 

The  defendants  kept  a  store,  and  thus  invited  the  public  to 
come  there  and  trade.  In  one  of  its  departments  they  kept 
ready-made  cloaks  for  sale,  and  provided  mirrors  for  the  use 
of  customers  in  trying  them  on,  and  clerks  to  aid  in  the  pro- 
cess. They  thus  invited  each  lady  who  came  there  to  buy  a 
cloak  to  remove  the  one  she  had  on  and  try  on  the  one  that 
they  wished  her  to  purchase,  because  the  invitation  to  do  a 
given  act  extends,  by  implication,  to  whatever  is  known  to  be 
necessary  in  order  to  do  that  act.  It  is  not  perceived  that 
under  the  circumstances  disclosed  by  the  evidence  the  ob- 
ligation of  the  defendant  would  have  been  greater  or  in  any 
respect  different  if  one  of  their  number  had  met  the  plaintiff  on 
the  street  and  had  not  only  expressly  invited  her  to  come  to 
the  store  and  buy  a  cloak,  but  had  also  requested  her  to  take 
off  her  wrap  and  try  on  the  one  that  he  offered  to  sell  her. 
The  clerk  who  waited  upon  her  stood  in  the  place  of  the  de- 
fendants as  long  as  she  was  engaged  in  the  line  of  her  duties, 
and  no  claim  is  made  that  she  at  any  time  exceeded  her 
authority.  Therefore,  when  she  led  the  way  to  the  second 
mirror,  and  stood  before  it  holding  the  new  garment  in  her 
hands,  in  readiness  to  help  the  plaintiff  try  it  on,  in  legal 
effect  one  of  the  defendants  stood  there  inviting  her  to  try  it 
on,  and  to  lay  aside  her  wrap  for  that  purpose.  She  accepted 
the  invitation,  and  removed  her  wrap;  but  as  she  could  not 
hold  it  in  her  hands  while  she  tried  on  the  other,  it  was  neces- 
sary for  her  to  lay  it  down  somewhere.  No  place  was  provided 
for  that  purpose.  There  was  not  even  a  chair  in  sight  She 
was  neither  notified  where  to  put  it,  nor  informed  that  she 
must  look  out  for  it,  as  it  would  be  at  her  own  risk  whatever 
she  did  with  it.  She  put  it  in  the  only  place  that  was  avail- 
able, unless  she  threw  it  on  the  floor,  and  as  she  did  so,  in 
contemplation  of  law,  the  defendants  stood  looking  at  her. 

Under  these  circumstances  we  think  that  it  became  their 
duty  to  exercise  some  care  for  the  plaintiff's  cloak,  because 
she  had  laid  it  aside  on  their  invitation  and  with  their  knowl- 
edge, and  without  questk)n  or  notice  from  them  had  put  it  in 
the  only  place  that  she  could.  The  consideration  for  the  im- 
plied contract  imposing  that  duty  resided  in  the  situation  of 
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the  plaintiff  and  her  property  for  which  the  defendants  were 
reeponsible,  and  in  the  chance  of  selling  the  garment  that  she 
had  selected.  It  is  unnecessary  for  ns  to  define  the  degree  of 
care  required  by  the  circumstances,  because  no  care  whatei*er 
was  exercised  by  the  defendants.  While  they  created  the  siv 
nation  that  required  care,  they  made  no  provision  for  it  by 
furnishing  a  safe  place  to  deposit  the  property  of  customerSi 
or  notifying  the  plaintiff  to  look  out  for  her  cloak  herself,  or 
making  rules  for  the  government  of  their  employees  under 
such  circumstances,  or  in  any  other  way.  Even  the  chairs  on 
which  customers  were  in  the  habit  of  leaving  their  garments 
were  wholly  wanting,  and  the  floor*walker  was  absent  without 
explanation  as  to  the  reason.  As  the  defendants  were  bound 
to  use  ordinary  care  to  keep  their  premises  in  a  safe  condi- 
tion for  the  access  of  business  visitors,  whether  expressly  or 
impliedly  invited  {Coughtry  v.  Olobe  Woolen  Co,^  56  N.  Y. 
124,  126;  15  Am.  Rep.  887;  Beck  v.  Carter,  68  N.  Y.  283;  23 
Am.  Dec.  175;  Welch  v.  McAllisterj  15  Mo.  App.  492;  Nave  v. 
Flack,  90  Ind.  205;  46  Am.  Rep.  205;  PasUne  v.  Adams,  49 
Cal.  87;  Learoyd  v.  Godfrey,  188  Mass.  815),  so  we  think  they 
were  bound  to  use  some  care  for  the  property  of  the  plaintiff, 
properly  brought  there,  and  necessarily  laid  aside  by  their  im- 
plied invitation  in  order  to  attend  to  the  business  in  hand. 
They  omitted  to  do  that  which  "a  reasonable  man,  guided  by 
those  considerations  that  ordinarily  regulate  the  conduct  of 
human  affairs"  would  have  done  under  the  same  circum- 
stances, and  were  thus  guilty  of  negligence. 

Our  attention  has  been  called  to  no  authority  directly  in 
point.  The  cases  relied  upon  by  defendants  are  Carpenter  v. 
Taylor,  1  Hilt.  193;  Rea  v.  SimmonSy  141  Mass.  561;  55  Am. 
Rep.  492;   Whitney  v.  Pullman  Palace  Car  Co.,  143  Mass  243. 

In  Carpenter  v.  Taylor,  1  Hilt.  193,  the  plaintiff  entered  the 
saloon  of  a  hotel  to  get  refreshments  between  twelve  and  one 
o'clock  at  night,  and  when  he  went  out  the  place  was  being 
closed.  He  left  his  opera-glass  behind,  but  it  did  not  appear 
where,  and  the  next  morning  when  he  called  for  it,  it  could 
not  be  found.  As  it  did  not  appear  that  the  defendant  or  any 
of  his  servants  ever  received  or  even  saw  the  glass,  it  was 
properly  held  that  he  was  not  responsible  for  its  loss. 

While  Rea  v.  Simmons,  141  Mass.  561,  55  Am.  Rep.  492,  is 
somewhat  analogous  to  the  case  at  bar,  in  its  factSi  the 
decision  seems  to  have  proceeded  on  a  question  of  practice. 
The  entire  opinion  consists  of  ten  lines,  and  states  that  while 
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ihe  case  was  reported  to  the  court  for  its  opinion  upon  the 
question  of  law  involved,  no  specific  questions  of  law  are 
stated  in  the  report,  and  none  appear  to  have  been  raised  at 
the  trial.  It  then  states  that  the  decision  of  the  trial  court 
upon  the  facts  is  conclusive,  and  cites  two  authorities  which 
hold  that  the  facts  found  below  are  not  open  to  review. 

In  Whitney  v.  Pullman  Palace  Car  Co.y  143  Mass.  243,  the 
decision  was  simply  that  the  plaintifT  was  guilty  of  contribu- 
tory negligence,  while  the  question  whether  there  was  any  evi- 
dence of  negligence  on  the  part  of  the  defendant  was  expressly 
reserved. 

We  think  that  the  defendants,  as  voluntary  custodians  for 
profit  to  themselves,  were  bound  to  exercise  some  care  over 
the  plaintiff's  cloak,  and  that  on  account  of  their  absolute 
failure  in  this  regard,  they  were  properly  held  liable  by  the 
trial  court  for  the  damages  that  she  sustained. 

The  order  of  the  general  term  should  be  reversed,  and  the 
judgment  of  the  district  court  affirmed,  with  costs. 


NsouoxNOB.  —  At  io  the  dntiet  And  liabilities  of  ownen  of  premieee  to 
penoos  ooming  thereon  by  invitation^  ezprew  or  implied^  lee  note  to  BedeU 
▼.  Berteif,  16  Am.  St  Bep.  37& 
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BiYEB  Bailroad  Company. 

[122  New  YOEK,  657.1 
NXGUOmOS  OF  A    FSLLOW-SBBYANT    DOIS    NOT    RSLIBYB  A    MaSRB  from 

liability  to  a  oo-eervant  for  an  injory  whioh  would  not  have  happened 
had  tiie  maater  performed  hie  duty. 

Master  ahd  Sbbyaiit.  — Bailwat  Corporatiobi  Owxs  a  Duty  to  rrs  Skb- 
YAIIT8,  80  Fab  as  Bbasonarli  Garb  can  acoomplidi  i%  to  employ 
competent  men  in  the  management  of  ita  road. 

Mastbb  ahd  Sbbyabt. — A  Sbbyant  is  not  Compbtbnt  whbn  Hb  oan- 
Nor  bb  Bbubd  vfoh  to  execute  the  mlea  of  hie  master,  unleea  pre- 
Yented  by  causes  beyond  his  oontroL  Incompeten<7  exists  not  only  in 
physical  or  mental  attributes,  but  in  tlie  disposition  with  which  the 
■enrant  performs  his  duties.  If  he  habitually  neglects  them,  he  must 
be  regarded  as  incompetent,  though  he  is  physically  and  mentally  able 
to  do  well  all  that  is  required  of  him. 

Mastbb  and  Sbbyant.  ~Whkrb  a  Sbryant  is  in  thb  Habit  ov  Nb- 
OLBOTINO  HIS  Ddtt,  and  suoh  negligence  is  known,  or  by  the  exercise 
of  reasonable  diligenoe  would  have  been  known,  to  the  master,  the  latter 
is  liable  for  injuries  resulting  from  sach  negligence. 
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Master's  Ltabcutt  fob  Luubt  to  Skbyavt.  —  Iv  a  SwrrcHMAV  HABinr- 
ALLY  Nbgleots  HIS  DuTiis  by  abeenting  himself  from  his  post  at  timaa 
when  he  ought  to  be  there  to  signal  passing  trains,  and  leaves  a  switch 
open  when  he  rappaaed  he  bad  olosed  it^  and  his  mistake  woald  have 
been  diseorered  in  tiflie  to  prevent  an  aeddent  had  he  been  at  his  post 
when  the  next  tnin  was  ezpeeted  to  pasi^  and  ho»  from  his  absence, 
failed  to  discover  sneh  mistake,  wherel^  the  train  was  derailed  and  a 
brakeman  injnred,  the  latter  may  recover  of  the  railroad  company  dam- 
ages suffered  by  him  from  sneh  accident. 

Action  to  recover  damages  claimed  to  have  resulted  from 
defendant's  negligence.  Plaintiff,  being  a  brakeman  in  the 
employ  of  the  defendant,  was  upon  an  express  train,  which, 
according  to  its  schedule,  was  to  pass  a  station  at  three 
minutes  past  five  in  the  afternoon  on  the  10th  of  Maj,  1880. 
The  train  on  which  he  was  employed  was  derailed  by  reason 
of  a  misplaced  switch,  and  he  was  seriously  injured.  There 
were  four  tracks  at  the  station  where  the  injury  occurred,  con- 
nected by  cross-overs  and  switches.  Martin  Schram  was  an 
employee  of  the  defendant,  whose  duty  it  was  to  shift  and 
close  these  switches.  On  the  day  of  the  accident,  he  left  a 
switch  open,  neglected  to  close  it,  and  went  away  to  supper. 
The  engineer  of  the  train  on  which  plaintiff  was,  not  noticing 
the  misplaced  switch  until  within  five  hundred  feet  of  it,  was 
unable  to  stop  the  train  in  time  to  prevent  the  accident  Ver- 
dict and  judgment  were  in  favor  of  the  plaintiff  in  the  trial 
court.  The  general  term,  on  appeal,  modified  and  then 
affirmed  the  judgment,  and  from  this  judgment  of  affirmation 
a  further  appeal  was  prosecuted. 

William  O.  Tracy^  for  the  appellant. 

LoMXB  Marshall,  for  the  respondent. 

Brown,  J.  If  the  evidence  in  this  case  justifies  the  con- 
clusion that  the  engineer  of  the  passenger  train  ¥Pa8  negligent 
in  not  observing  the  target  at  the  misplaced  switch,  or  in  run- 
ning his  train  at  a  high  rate  of  speed  past  the  station,  in  the 
absence  of  signals  that  the  track  was  safe,  that  fact  of  itself  is 
not  available  as  a  defense,  if  negligenoe  was  established  on  the 
part  of  the  defendant,  as  the  law  is  too  well  settled  upon  prin- 
ciple and  authority  to  be  now  questioned:  that  negligence  of 
a  servant  does  not  excuse  the  master  from  liability  to  a  co- 
servant  for  an  injury  which  would  not  have  happened  had 
the  master  performed  his  duty:  Cone  v.  Delaware  etc,  R,  /?. 
Co,,  81  N.  Y.  206;  37  Am.  Rep.  491;  EIIxb  v.  New  York  etc. 
B,  R.  Co.,  95  N.  Y.  652;  Stringham  v,  Stewart^  100  N.  Y.  516. 
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We  come,  Iherefore,  to  the  consideration  of  the  queetion  of 
defendant's  negligence,  and  this  involves  an  inquiry  into  the 
rules  that  had  been  adopted  bj  defendant  to  insure  the  safe 
passage  of  trains  through  the  St.  Johnsville  yard,  and  over  the 
switches  in  question,  and  whether  the  violation  of  these  rules 
in  this  particular  instance  can  be  charged  against  the  defend- 
ant as  an  act  of  negligence  on  its  part. 

The  rules  required  that  a  train  should  not  cross  the  passen- 
ger tracks  within  twenty  minutes  immediately  preceding  the 
arrival  of  a  passenger  train,  and  during  that  time,  and  until 
the  passenger  train  has  passed,  the  switches  connecting  with 
the  tracks  on  which  the  train  was  running  were  to  be  closed 
and  locked. 

Schram  and  one  Fenton  were  employed  in  the  yard  as 
switchmen,  and  at  the  time  of  the  accident  Schram's  hours  of 
per  vice  were  from  mid-day  to  midnight. 

Tt  was  the  duty  of  these  men  to  open  and  set  the  switches 
for  trains  crossing  the  tracks,  and  to  see  that  they  were  closed 
and  locked  previous  to  the  arrival  of  trains  on  the  main 
tracks. 

Other  men  about  the  yard  had  keys  to  the  switches,  and 
were  accustomed  to  open  and  operate  them  when  Schram 
and  Fenton  were  engaged  elsewhere  about  the  yard.  We 
are  concerned,  however,  only  with  the  duties  of  ^ these  men 
as  to  passenger  trains  that  did  not  stop  at  St.  Johnsville,  and 
it  is  no  importance  that  other  duties  about  the  yard  may  oc- 
casionally have  called  them  away  from  the  switches  on  the 
arrival  of  other  trains. 

As  to  the  trains  that  did  not  stop,  the  evidence  of  the  di- 
vision superintendent  was,  that  it  was  the  switchman's  duty 
to  signal  those  trains.  The  safety-Bignals  were  a  white  flag  by 
day  and  a  white  light  by  night,  and  the  danger-signal,  a  red 
flag  in  the  daytime  and  a  red  light  at  night. 

Obviously,  a  proper  performance  of  this  duty  included  an 
investigation  into  the  condition  of  the  track  and  switch  to 
ascertain  the  fact  which  was  communicated  by  the  signal  to 
the  engineer  in  charge  of  the  approaching  train,  and  the  usual 
manner  of  executing  the  rule  was  thus  testified  to  by  Schram: 
"  I  would  go  down  to  the  switch  and  see  if  it  was  all  right, 
about  ten  minutes  before  the  arrival  of  the  train,  and  then 
return  up  toward  the  depot  at  the  highway  crossing,  and  dis- 
play my  signal  to  the  engineer  from  that  locality.    I  would 
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look  over  the  Bwitches  to  see  they  were  all  right,  8o  as  to  give 
a  proper  signal;  then  I  would  wait  until  the  train  came  into 
sight,  and  show  a  signal,  put  out  a  white  flag,  or  a  red  one  if 
it  was  n't  right/' 

Upon  the  day  of  the  accident,  Schram  left  the  yard  ten 
minutes  before  the  train  was  due,  and  went  to  his  supper. 
The  examination  of  the  switches  was  not  made  by  any  one,  and 
no  flag  signal  was  displayed. 

That  this  was  negligence  on  the  part  of  Schram  is  not  dis- 
puted; but  it  imposed  no  liability  upon  the  defendant^  unless 
the  act  can  be  attributed  to  it.  The  plaintiff  seeks  to  so  chai^ 
it  by  proof  that  Schram  was  in  the  habit  of  frequently  ne- 
glecting to  be  at  his  post  and  signal  passenger  trains,  and  was 
in  the  habit  of  frequently  leaving  the  yard  and  .going  to  his 
supper  about  the  time  the  train  in  question  was  due  at  St 
Johnsville,  and  that  his  habits  in  that  respect  were  known,  or 
ought  with  reasonable  care  and  attention  to  have  been  known, 
to  defendant. 

If  the  evidence  justified  this  conclusion,  the  defendant's 
negligence  was  established.  No  distinction  exists  in  principle 
between  permitting  the  use  of  defective  machinery  and  per- 
mitting employees  to  habitually  disregard  the  safeguards  that 
have  been  provided  to  insure  the  safe  running  and  operation 
of  trains. 

The  defendant's  duty  to  the  plaintiff,  so  far  as  reasonable 
care  would  accomplish  it,  was  to  employ  only  competent  men 
in  the  management  of  its  road.  A  competent  man  is  a  reliable 
man;  one  who  may  be  relied  upon  to  execute  the  rules  of  the 
master,  unless  prevented  by  causes  beyond  his  own  control. 
Hence  incompetency  exists  not  alone  in  physical  or  mental 
attributes,  but  in  the  dispositiou  with  which  a  servant  performs 
his  duties.  If  he  habitually  neglects  these  duties,  he  becomes 
unreliable,  and  although  he  may  be  physically  and  mentally 
able  to  do  well  all  that  is  required  of  him,  his  disposition 
toward  his  work  and  toward  the  general  safety  of  the  work  of 
his  employer,  and  to  his  fellow-servants,  makes  him  an  incom- 
petent man. 

We  are  of  the  opinion  that  the  evidence  in  this  case  justified 
the  inference  that  Schram  was  in  the  habit  of  leaving  his  post 
of  duty  to  go  to  his  meals  at  times  when  his  presence  there 
was  demanded  to  insure  the  safe  operation  of  the  road.  With 
reference  to  the  train  in  question,  his  own  evidence  showed 
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that  four  or  fivo  times  a  month  he  was  absent  when  the  train 
passed,  and  at  such  times  no  signal  was  displayed.  He  testified 
that  he  knew  he  had  no  right  to  go  away  from  the  yard  with* 
oat  signaling  the  train  when  it  went  through,  and  that  it  was 
his  business  to  be  there  whether  the  train  was  late  or  on  time. 
This  disregard  of  his  duties  was  known  to  all  the  employees 
about  the  yard,  and  to  the  engineer  and  fireman  on  the  train 
in  question,  and  it  was  not  an  uncommon  thing  for  the  train 
to  pass  when  no  signals  were  displayed. 

It  was  known  to  Edwards,  Scbram's  immediate  superior, 
but  he  testified  that  he  never  had  reported  it  to  the  division 
superintendent,  who  alone  had  the  power  to  remove  Schram. 
The  evidence,  however,  was  ample  to  justify  the  inference  that 
the  defendant  should  have  known  of  it,  and  with  proper  dili- 
gence could  have  ascertained  it  There  was  no  secrecy  about 
Schram's  habits  in  this  respect,  and  the  slightest  attention  to 
the  condition  of  affairs  about  the  yard  in  the  morning  and 
evening  would  have  disclosed  the  fact  that  he  frequently  left 
his  post  at  those  hours.  And  we  are  of  the  opinion  that  there 
was  evidence  from  which  the  jury  could  find  that  Major  Priest, 
the  division  superintendent,  had  actual  knowledge  of  the  fact. 

It  appeared  from  Schram'B  testimony  that  Priest  frequently 
came  into  the  yard  when  he  was  at  breakfast,  and  it  was  not 
an  improper  inference  therefrom  that  he  should  have  known 
of  Scbram's  neglect  of  his  duties. 

The  request  to  the  court  to  charge  was  not  in  reference  to 
Priest's  knowledge  of  his  absence  at  the  hour  of  the  day  when 
the  accident  happened,  but  as  to  his  knowledge  of  the  viola- 
tion of  the  rule  which  required  his  presence  in  the  yard  dur- 
ing the  hours  of  service. 

The  court  did  charge  as  to  this,  that  there  was  no  direct 
evidence  that  Priest  knew  of  it;  but  it  refused  to  charge  that 
there  was  no  proof  upon  which  the  jury  could  find  it  at  all. 
And  this  refusal,  for  the  reason  already  stated,  was  not  erro- 
neous. We  are  of  the  opinion,  therefore,  that  the  evidence 
justified  the  conclusion  that  the  defendant  was  negligent  in 
retaining  Schram  in  its  employ  after  its  knowledge  of  his 
customary  neglect  of  duty.  But  the  appellant  claims  t}iut 
such  neglect  was  not  a  proximate  cause  of  the  accident,  and 
the  argument  is,  that  inasmuch  as  Schram  had,  after  the  pas- 
sage of  the  work  train,  misplaced  the  switch,  but  believed  that 
be  had  closed  and  locked  it  so  that  trains  could  pass  west  on 
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the  main  track,  that  it  does  not  follow  that  had  he  remained 
in  the  yard,  he  would  have  again  ezamiqed  the  track. 

In  other  wordn,  if  be  had  remained  and  aigtialed  the  train, 
he  would  have  done  bo  without  an  examination  of  the  switch, 
relying  upon  hie  mistaken  notion  that  he  had  already  closed 
and  locked  it;  and  also,  that  aB  it  appeared  in  evidenoe  that 
Schram,  on  some  occasionB,  failed  to  signal  the  train  in  ques- 
tion, because  he  was  engaged  elsewhere  in  the  yard,  that  it 
could  not  be  assumed  that  such  would  not  haTe  been  the 
case  on  the  occasion  of  the  accident 

We  are  of  the  opinion,  however,  that  the  jury  were  wai^ 
ranted  in  assuming  that  had  Schram  remained  in  the  yard  he 
would  have  complied  with  the  rule,  and  performed  his  duties 
in  reference  to  signaling  the  train.  It  appeared  that  the  work 
train  had  crossed  the  main  track  about  half  an  hour  before 
the  passenger  train  was  due,  and  after  the  passage  of  that 
train,  Schram  omitted  to  close  and  lock  the  switch. 

If  he  had  remained  in  the  yard,  his  dutj  would  have  been 
to  have  examined  the  switches  again  before  the  passenger 
train  arrived,  and  before  his  signal  was  displayed,  to  see  that 
they  were  properly  set.  The  presumption  that  he  would  have 
done  BO  must  prevail.  Here  was  an  accident  caused  by  the 
failure  of  a  servant  to  perform  a  particular  duty  because  of 
his  absence  from  his  post.  We  cannot  assume  that  had  he 
been  at  the  yard,  he  would  have  neglected  that  which  he  waa 
there  to  perform. 

But  the  verdict  of  the  jury  does  not  depend  upon  any  such 
refinement  of  argument,  nor  the  defendant's  liability  rest  upon 
the  fact  whether  Schram  might  or  might  not  have  discerned 
the  open  switch  bad  he  remained  in  the  yard,  but  upon  the 
question  whether  defendant  was  negligent  in  retaining  Schram 
in  its  employment  after  knowledge  that  he  frequently  ne* 
glected  his  duty. 

This  was  a  fact,  as  was  the  question  whether  Schram's  habit 
in  leaving  the  switch  unattended,  and  going  to  his  supper, 
was  negligence. 

There  was  evidence  to  justify  the  jury's  conclusion  upon 
both  questions,  and  it  was  for  them  to  say  whether  the  negli- 
gence of  the  defendant  so  established  was  the  cause  of  the 
accident. 

We  find  no  error  in  the  record,  and  the  judgment  should 
be  affirmed,  with  costb. 
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MjiffRft  Aim  SnYAirr— LiABiLiTT  of  Masteb.  ~~  li  ih«ro  it  a  neglect 
io  perform  a  emgle  dntj  that  he  hae  impliedly  oontraeted  to  perform  toward 
liie  serraat^  the  matter  » liable,  thoagh  he  delegated  a  fellow-aenraat  to  per> 
form  it  for  himi  Gahmtitm  He.  i?>  Ok  ▼•  SnUUk^  76  Tez.  611;  18  Am.  Sk 
Bep.7& 

MiaiBE  AVD  SiEYAirr— IxooMramiT  FBLLOw-SBrnvAraik  — The  master 

<owee  a  dntj  to  hit  lerraati  of  aeleettng  oompetent  feUow-eerrants,  and  ie 

Uable  when,  through  hit  negligenoe,  inoompetent  oenrants  are  employed] 

V.  Qo^Am  118  N.  T.  489;  16  Am.  St.  Bepw  77fib  Md 
AM.  tr.  ftv.  VOL. 


OASES 


SUPREME    COURT 


NORTH  CAROLINA. 


Taylor  v.  Poph. 

(106  NOBTH  CABOUITA,  SMT.) 

FkimoB  —  PowiB  TO  CHAHom  FivDivm  OF  Fact.  —  Th«  tppelUto  emiTi 
■uul  adopt  the  flndingi  of  faot  of  the  trial  oonrt^  and  oaonot  changa 
or  modify  them  in  any  leepeet  in  mattere  purely  legal  in  their  natora, 
•a  on  motions  to  Taoate  ordera  of  arreat  or  attaehmentl^  or  to  set  aeide 
Judgments  for  mistake^  inadTertenot^  ezonsaUe  negleol^  or  the  like. 

PlRAonoi— FniDiNCM  of  Fact  —  PEnumnoH.  —  It  ia  alwayi  preenmed 
that  the  trial  oonrt  prepared  its  own  findings;  and  if,  npon  a  oarefal 
oonaideration  of  the  OTidenoSb  a  judge  foand  the  fseta  to  be  the  aaam 
aa  did  his  predecessor  on  a  former  oeoasioB  in  the  same  matter,  the 
mere  Isot  that  he  adopted  hie  predsoessor's  findings  ia  not  m  gnmnd 
for  ezoeption. 

JpnaMMT  BT  Dkfauut  fli  PBonBLT  8bt  Asxdb  on  the  gronnd  of  sarprise 
and  ezoDsable  negleot^  when  saoh  Judgment  was  entered  thioogh  the 
isilwe  of  eonnsel  to  aet^  after  being  engaged  by  defendant  to  enter  a 
plea  for  him,  and  left  in  attendanoe  npon  the  oonrt^  The  oonnael*s 
Uohes  aa  to  his  duty  to  enter  an  appearance  and  file  proper  pleadings 
oannot  be  attributed  to  defendant^  and  allowed  to  prejudice  him. 


Appbal  from  a  judgment  setting  aside  a  judgment  obtained 
by  default.  The  judgment  appealed  from  was  granted  on  the 
ground  of  excusable  neglect  on  the  part  of  defendant. 

T.  H.  SutUm^  W.  E.  Jfure^luon,  a%i  S.  W.  Say,  for  the  ap- 
pellants. 

R.  P.  BuxUm  and  D.  H.  McLean,  for  the  respondent 

Mbbriicoh,  C.  J.  This  court  has  no  authority  to  review, 
ehange,  or  modify,  in  any  respect,  the  findings  of  &ct  by  the 
eourt  below  in  matters  purely  legal  in  their  nature:  Coate$  ▼• 
WUkes,  92  N.  C.  376.  Nor  has  it  such  authority  in  motions 
to  vacate  orders  of  arrest,  warrants  of  attachment,  to  set  aside 
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judgments  becaase  of  mistakes,  inadvertence,  excusable  ne- 
glect, and  the  like:  Clegg  v.  New  York  W.  8oap9t<me  Co.y  6B 
N.  C.  891;  Greensboro  v.  Scott^  84  N.  C.  184;  Burke  y.  Turner^ 
85  N.  C.  500;  Hale  v.  Richardson,  89  N.  C.  62;  Winbome  ▼. 
Johnson,  96  N.  C.  46;  Branch  ▼.  TFaUer,  92  N.  C.  87. 

The  counsel  of  the  appellants  insisted  on  the  argument 
that  it  sufficiently  appeared  from  the  record  that  the  court 
below  had  not  considered  all  the  evidence  produced  in  oppo* 
sition  to  the  motion,  and  had  not  properly  found  the  fact?, 
in  that  it  adjudged  the  findings  of  fact  by  another  judge  who 
had  heard  the  evidence,  etc.  We  must  be  governed  by  the 
record;  and  the  court  states  therein  that  '* after  a  careful  con- 
sideration of  the  evidence  by  affidavits  on  both  sides,''  it  con- 
curs with  the  former  findings  of  fact  by  another  judge.  This 
implies,  plainly,  that  the  court  had  examined  and  considered 
all  the  evidence  submitted,  and  it  adopted  the  former  find- 
ings, already  drawn  out  and  in  writing,  for  convenience.  That 
is  the  fair  and  reasonable  inference.  It  is  not  to  be  presumed 
that  a  learned  and  just  judge  would  trifle  in  the  discharge  of 
hia  duties  by  accepting  the  findings  of  fact  by  another  that  he 
ought  himself  to  make.  The  presumption  is  to  the  contrary. 
I^  upon  a  careful  consideration  of  the  evidence,  the  cawri 
found  the  facts  to  be  as  did  his  predecessor  on  a  former  like 
oocaaion  in  the  same  matter,  the  mere  fact  that  he  adopted 
the  findings  of  fact  as  set  down  in  writing  is  not  good  ground 
of  exception  or  objection:  Silver  VaUey  Mining  Co.  v.  BaUimore 
BmdHng  Co.,  99  N.  C.  445. 

This  court  must  adopt  the  facts  as  found  by  the  court  be- 
low, and  the  single  question  presented  by  the  record  for  its 
decision  is.  Was  there,  in  any  reasonable  view  of  the  fietots  as 
thay  appear,  '*  mistake,  inadvertence,  surprise,  or  excusable 
n^eot  ^  on  the  part  of  the  appellee  defendant  in  his  failure 
to  appear  and  make  defense  to  the  action  in  time?  If  there 
was,  then  this  court  cannot  review  the  exercise  of  discretion 
of  the  court  below  in  granting  the  motion  to  set  the  judgment 
aside:  Branch  v.  Walker,  92  N.  C.  87;  Foley  y.  Blank,  92  N.  C. 
476;  Beek  y.  Bellamy,  93  N.  C.  129;  Winbome  v.  Johnson,  95 

N.  C.  46. 

We  think  clearly  there  was  '*  mistake,  inadvertence,  sur- 
imse,  or  excusable  neglect,"  such  as  warranted  the  action  of 
the  court  in  granting  the  motion  to  set  the  judgment  aside. 
The  defendant  manifestly  intended  in  good  faith  to  make  de- 
fense in  the  action,  and  to  that  end,  in  apt  time,  employed 
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and  infitmcted  oonnael  to  represent  bim  iherein.  He  attended 
the  court  at  the  return  term  for  the  purpose  of  gmng  atten- 
tion to  the  action,  and  remained  there  four  dajs,  reminding 
his  oouneel,  who  was  there,  that  he  had  been  served  with  a 
summons  returnable  there  and  then.  His  counsel  assured 
bim  that  **  he  would  attend  to  the  case."  With  this  assurance, 
be  left  the  court,  leaving  his  counsel  still  in  attendance.  He 
was  tlms  reasonably  diligent  His  counsel  was  less  so;  but 
the  latter  was  misled  by  his  expectation  that  the  action  had 
been  brought  in  the  superior  court  of  Harnett  County,  where, 
regularly,  it  should  have  been  brought.  The  counsel's  laches 
as  to  his  duty  to  enter  his  appearance  and  file  proper  plead- 
ings cannot  be  attributed  to  the  defendant,  and  allowed  to 
prejudice  him. 

In  Chid  ▼.  Ftfnwfi,  65  N.  C.  76)  this  coori  said:  ^In  this 
case  the  party  retained  an  attorney  to  enter  a  plea  for  him; 
that  an  attorney  shouM  tsAl  to  perform  an  engagement  to  do 
such  an  act  as  that,  we  think  may  fairly  be  conceded  a  sur- 
prise on  the  dient;  aod  dM  the  omission  of  the  client  to 
examine  the  records  in  order  to  ascertain  that  it  bad  been 
done  was  an  excusable  neglect'*  That  case  was  reoogniied 
in  ihe  respect  just  mentioned,  with  approval,  in  Bradford  v. 
Cott,  77  N.  C.  72;  and  Wynn$  v.  Priitm,  96  N.  C.  7S,  Frcmek^ 
▼.  Sutton,  86  N.  C:  78,  G$m  ¥.  Rsmw,  88  N.  C.  197,  tm  all 
cases  much  in  point  and  to  the  Klre  effect 

It  was  objected  furtber,  that  the  defendant  failed  to  execute^ 
and  file  with  the  clerk  of  the  court  an  undertaking,  as  required 
by  the  statute  (Code^  Bee.  297),  in  <Mrdev  to-  entitle  him  to 
plead  in  the  action,  and  it  was  no  part  of  the  duty  of  tho 
counsel  to  prepare  and  give  stich  undertaking.  But  i4  nnisi 
be  said  that  the  defendant  was  in  attendance  on  the  oonrt  for 
four  days,  to  give  attention  for  that  or  any  other  Bke  purpose 
in  the  action,  and,  undw  the  circumstances,  was  misled  and 
chargeable  wil^  only  exousabte  negligence.  Moreover,  if  hie 
counsel  had  entered  his  Sfifieanines,  na  donbt  the  court  wonid, 
in  view  of  the  misleading  facts  and  the  diHgenee  of  the  d^ 
fend  ant,  upon  appticatfon  of  the  counsel,  bavn  extended  the- 
time  within  which  he  might  give  the  required  undertaking. 

On  the  argumenti  one  or  two  other  ({uestiona  were  dis- 
cussed, but  they  are  net  presented  by  tho  record,  and  we  are 
not  called  upon  to  advert  to  thenr. 

There  is  no  error.  The  judgment  must  be  affirmed,  and 
the  action  disposed  of  in  the  coort  below  according  to  law. 
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ArpXLLATB  PitAcnoB  —  Rxynwiiio  FiKDZiras  cm  Faot. — Wkeru  Hm 
eonrt  finds  a  faot»  it  will  no  more  be  distarbed  on  eppeel  than  wiU  a  Terdiel 
•f  a  jury  vpon  the  facte  of  a  one:  Tmifm  ▼.  Moate,  2ft  Md.  480; 
Dee.  73^  and  note. 

JUDGMSHT  BT  DbVAULT,  WHKir  MAT  BE  SbT  ABIML  —  At  to  wbal 

lo  flurpriaet  mieteke,  inadvertenoe,  or  ezcoaabk  negleot  mt  the  part  ef  a  de- 
lendant»  so  as  to  entitle  him  to  have  a  judgment  by  default  againet  him  let 
aside,  see  note  to  Bumham  v.  Ifapt,  BS  Am.  Dea  397,  898.  OiHlinarlly,  the 
negligenoe  of  an  attorney  is  iropnted  to  his  dient^  and  the  latter  wiU  not  be 
released  against  a  judgment  obtained  by  the  lomerli  eamUaMseat  UpMiiHiiy 
▼.  Thamju^on,  12  Ind.  477;  72  Am.  Dea  221,  and  note;  Hclh¥m^  r,  Hoikwaif, 
97  Mo.  828;  10  Am.  St.  Repi  8ML 


Sharp  u  Dantillb,  Mocksvillb,  and  Soutbwbbt- 

BBN  Railroad  Gompant. 

[IM  North  Oaboluia.  808.] 

JuiMMBWT  BT  CoiTFESSiOH  —  ATTACKING  lOR  Frauo.  — A  Judgment  by  eo»- 
fesslon  is  a  final  judgment,  and  in  the  abesnee  of  irregularity,  eaanet  be 
aitaoked  for  fraud  by  motion  in  the  eanse.  Soeh  attaefc  ean  be  made 
only  by  bringing  an  independent  and  separate  aetioa. 

JusoMBirr  BT  CoMFianox.  —  A  CoBPOBATioir  MATt  in  a  prepsr  ease,  aad  by 
tte  authorized  officers,  eonfeas  a  judgment^  the  same  as  a  natural  pstM% 
by  oomplying  with  ell  tiie  essential  requiremente  of  the  stetnte. 

Appxal  from  a  judgment  denying  a  motion  to  vmcate  oer^ 
tain  judgments  entered  by  con&saioii  on  the  ground  of  6mad« 
On  November  7, 1886,  J.  T.  Morebead  wag  appointed  reoeiver 
of  the  defendant  company  by  the  United  States  circuit  court 
for  the  western  district  of  North  Carolina,  in  a  suit  in  equity 
pending  therein,  wherein  the  Richmond  eta  Railway  and 
Warehouse  Company  was  plainti£f,  and  the  defendant  eom* 
pany  and  its  individual  directors  were  defendants.  On  the 
same  day  that  such  receiver  was  appointed,  but  at  a  later 
hour,  the  directors  of  the  defendant  company  held  a  meeting 
without  giving  public  notice  thereof^  and  authorised  the  sec- 
retary  of  such  company  to  confess  the  judgments  in  dispute 
in  favor  of  the  plaintifif,  T.  R.  Sharp,  the  president  of  such 
company,  to  whom  it  was  indebted  on  certain  drafts.  The 
secretary  of  the  company  then  handed  the  confession  of  judg* 
ments  to  the  clerk  of  the  proper  court  in  the  office  of  Mebano 
and  Scotti  counsel  for  the  defendant  oompany.  This  office 
was  not  the  office  of  such  clerk,  nor  was  it  in  the  court- 
house, though  near  thereto.  The  clerk,  however,  was  present, 
had  the  judgment  docket  of  the  county  with  him,  and  at  ones 
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aotered  the  oonfeaBions  of  judgment  on  such  docket.  This 
occurred  between  eleven  and  twelve  o'clock  of  the  night  of  the 
same  day  on  which  the  receiver  was  appointed.  Upon  these 
facts  the  court  found  that  such  judgments  were  regular,  and 
declined  to  consider  any  allegations  of  fraud  in  the  confession 
of  the  judgments,  and  denied  the  motion  to  vacate.  J.  T. 
Morehead,  the  receiver,  excepted  and  appealed. 

P.  B,  Mean$^  for  the  appellant 

/.  C.  Buxton  and  C  B.  WaUanj  for  the  respondent 

Mbrrimon,  C.  J.  The  record  presents  no  question  as  to 
the  right  of  the  appellant  to  have  possession  and  control,  as 
receiver,  of  the  property  of  the  defendant  corporation;  nor  as 
to  the  rights  of  the  complainants  in  the  cause  in  equity  men- 
tioned, pending  in  the  circuit  court  of  the  United  States,  as 
against  such  defendant  or  its  property;  nor  as  to  the  authority 
of  the  last-mentioned  court  to  take  jurisdiction  and  dispose  of 
Buch  property  for  proper  purposes  in  the  cause  mentioned 
pending  therein;  nor  as  to  how  the  judgment  in  this  action, 
which  the  appellant  seeks  to  have  set  aside  or  declared  void, 
if  it  be  valid,  may  afTect  adversely  the  complainants  repre- 
Bented  by  the  appellant,  or  any  other  persons.  The  motion  of 
the  appellant,  if  it  be  granted  that  he  has  a  right  to  make  it, 
raises  no  such  question  for  our  decision  now.  The  judgments 
in  question  are  final  in  their  nature,  and  hence  the  motion  is 
limited  in  its  purpose  and  scope  to  tiie  inquiry  whether  or  not 
tbey  are  in  any  material  respect  irregular,  and  must,  for 
irregularity,  be  set  aside  or  declared  void.  It  is  well  settled 
by  many  decisions  that  final  judgments  cannot  be  attacked  for 
fraud  by  motion  in  the  cause,  and  that  this  can  only  be  done 
bj  an  independent  action  brought  for  the  purpose,  Uie  object 
being  to  avoid  confusion,  and  to  require  a  cause  of  action  so 
serious  to  be  litigated  by  regular  formal  pleadings.  Indeed, 
the  right  to  have  a  final  judgment  set  aside  because  of  fraud 
is,  in  a  substantial  sense,  an  independent  cause  of  action,  that 
should  itself  be  the  subject  of  a  separate  action. 

It  seems  that  the  motions  to  set  aside  the  judgments  men- 
tioned were  treated  as  consolidated,  and  disposed  of  together, 
and  they  must  be  so  treated  here. 

This  is  not  an  equitable  motion  of  the  class  wherein  it  is  the 
province  of  this  court  to  review  the  findings  of  fact  in  respect 
thereto,  and  the  matters  and  things  embraced  by  it,  by  the 
court  below,  nor  can  this  court  go  beyond  its  findings  and  hear 
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evidence  and  find  other  facte.  If  further  findings  of  fitot  should 
be  deemed  necessary,  this  court  might  remand  the  case,  to  the 
end  the  same  might  be  made. 

We  are  unable  to  discover  in  either  of  the  judgments  any 
irregularity  such  as  affects  its  substance  and  validity.  What 
particular  powers  were  conferred  upon  the  defendant  corpora- 
tion and  its  officers,  by  its  charter,  do  not  appear;  but  it  suffi- 
ciently appears  that  it  was  a  business  corporation,  and,  as  such, 
under  the  general  statutes  of  this  state  in  respect  to  corpora- 
tions, as  well  as  general  principles  of  law  applicable,  it  might 
acquire  and  dispose  of  property,  make  and  owe  debts,  sue  and 
be  sued.  It  was  the  duty  of  its  directors  to  pay  its  debts  and 
manage  its  general  business  matters,  to  bring  necessary  ac- 
tions in  its  name,  to  vindicate  its  rights,  and  to  defend  actions 
brought  against  it.  There  is  no  reason,  so  far  as  appears, 
why  the  defendant  might  not  confess  a  judgment  in  favor  of 
its  honest  creditor,  and  in  possible  cases  it  might  be  just  and 
promote  its  interests  and  convenience  to  do  so. 

Its  directors,  in  meeting  assembled,  appointed  and  charged 
its  special  agent  to  confess  the  judgments  in  question  in  its 
name,  in  favor  of  the  plaintiff  therein.  Nothing  appears  in 
the  record  to  show  that  this  might  not  be  done  in  the  orderly 
course  of  business,  just  as  if  it  had  been  a  natural  person. 
The  defendant  could  only  appear  and  act  by  its  agent  in  the 
way  it  did  do. 

The  statute  (Code,  sec.  670)  prescribes  that  ^^a  judgment 
by  confession  may  be  entered,  without  action,  either  in  or  oat 
of  term,  either  for  money  due  or  to  become  due,  or  to  secure 
any  person  against  contingent  liability  on  behalf  of  the  de- 
fendanti  or  both,  in  the  manner  prescribed  by  this  chapter.'' 
A  distinguishing  feature  of  such  judgment  is,  that  it  must  be 
confessed  in  the  way  prescribed,  and  entered  of  record  either 
in  term-time  by  the  judge,  or  out  of  term  by  the  clerk  acting 
for  the  court,  and  without  action.  It  may  be  founded  on  a 
debt  due,  or  one  to  come  due,  or  to  secure  the  party  to  whom 
it  is  given  against  contingent  liability,  or  it  may  embrace  both 
such  debts  and  liability. 

But  it  is  not  sufficient  to  simply  confess  and  enter  judg- 
ment It  is  essential  that  the  confession  and  entry  shall 
have  the  additional  requisites  further  prescribed  by  the  stat- 
ute (Code,  sees.  571,  572),  which  are,  that  ''a  statement  in 
writing  must  be  made,  signed  by  the  defendant  and  verified 
by  his  oath,  to  the  following  effect:  1.  It  must  stftte  the 
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amomit  far  whieh  jodgmeot  may  be  entered,  and  anthoruEe 
the  entry  of  tbe  judgment  therefor.  2.  If  it  be  for  money 
due,  or  to  become  due,  it  must  state  conoieely  the  facte  out  of 
which  it  arose,  and  must  show  that  the  sum  confessed  there- 
for is  jnstly  dae,  or  to  become  due.  S.  If  it  be  for  the  pur- 
pose of  securing  the  plaintiff  against  a  contingent  fiability, 
it  must  state  concisely  the  facts  constituting  the  liability,  and 
must  show  that  the  sum  confessed  therefor  does  not  exceed 
the  same.  The  statement  may  be  filed  with  the  clerk  of  the 
superior  court  of  the  county  in  which  the  defendant  resides, 
or  if  he  does  not  reside  in  the  state,  of  some  county  in  which 
be  has  property.  The  clerk  shall  indorse  upon  it  and  enter 
on  his  judgment  docket  a  judgment  of  the  court  for  the 
amount  confessed,  w(th  three  dollars  costs,  together  with  dis- 
bursements. The  statement  and  affidavit,  with  the  judgment 
indorsed,  shall  thenceforth  become  the  judgment  roll,"  etc. 
It  is  essential  that  these  requirements  shall  be  obserred, — 
certainly,  substantially  in  every  respect.  The  judgment  is 
given  out  of  the  ordinary  course  of  procedure,  but  neverthe- 
less it  at  once,  when  docketed,  becomes  a  lien  upon  the  judg- 
ment debtor's  real  property.  Tbe  purpose  of  such  particular 
requisites  is  to  give  assurance  that  the  consideration  under- 
lying the  judgment  is  fair  and  honest;  that  tiie  judgment  was 
so  confessed  bona  fide;  to  point  to  the  grounds  of  indebted- 
ness of  the  debtor,  or  the  liability  provided  against,  so  that 
another  creditor  may  scrutinise  the  honesty  and  good  faith 
of  the  judgment  and  the  debts  for  which  it  was  given. 

The  jndgments  in  question  possess,  substantially,  all  the 
requisites  thus  prescribed.  The  statement,  in  writing,  of  the 
first  one  mentioned  is  signed  by  the  defendant,  by  its  agent^ 
and  sworn  to  by  him.  It  states,  with  particularity,  the  pre- 
cise amount  of  the  liability,  and  the  grounds  thereof  pro- 
vided against;  and  the  statement,  as  made  fuller  by  a  sworn 
exhibit  of  details,  points  to  the  grounds  of  the  liability  with 
such  certainty  and  such  detail  as  to  enable  a  creditor  who 
might  scrutinize  it  to  show,  with  reasonable  effort,  that  it  was 
not  true,  if,  indeed,  it  were  not  so.  As  to  the  first  draft  men- 
tioned, the  consideration  thereof  is  particularly  specified,  and 
it  appears  that  the  defendant  got  the  benefit  of  it  As  to  the 
second  draft,  it  appears  that  the  money  realized  from  it  was 
for  the  use  and  benefit  of  the  defendant  In  addition,  it  was 
drawn  by  and  on  itself,  and  indorsed  by  the  plaintiff.  As  to 
liie  third  ground  of  liability,  it  could  not  be  mistaken.    The 
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facts  stated  point  to  it  with  sach  certainty  as  to  make  h  easy 
toTerifjit. 

The  same  may  be  said  as  to  the  second  judgment.  The 
second  statement,  aided  by  the  sworn  exhibit  connected  there- 
with, shows  a  detailed  account  of  the  dealings  between  the 
plaintiff  and  defendant^ — the  balance  due  to  him  and  the 
items  of  charge  making  up  the  whole.  These  supply  the  data 
to  any  creditor  who  might  wish  to  contest  the  defendant's  in- 
debtedness to  the  plaintiff  on  the  several  accounts  specified. 

The  statements  were  filed  with  the  clerk  of  the  superior 
court  of  the  proper  county.  He  entered  the  judgment  con- 
fessed on  each,  and  also  on  his  judgment  docket  Such 
statement^  with  the  entry  of  judgment  thereon,  made  up  the 
judgment  roll,  to  be  seen,  examined,  and  scrutinized  by  any 
person  interested.  The  mere  fiacts  that  the  judgments  were 
entered  in  the  night-time,  and  in  the  law  office  of  counsel,  near 
to  the  court-house,  for  convenience,  did  not  render  them  void 
or  irregular.  The  clerk  of  the  court,  the  proper  officer,  near 
to  his  office,  having  the  proper  judgment  docket  with  him,  re« 
ceived  the  statements,  and  entered  the  judgments  on  that 
docket  and  on  the  statements  respectively.  The  judgments 
BO  confessed,  the  judgment  docket,  and  the  judgment  roll  were 
next  and  ever  thereafter  in  their  proper  places  in  the  office 
.and  custody  of  the  clerk,  and  thus  the  requirements  of  the 
law  were,  in  all  material  respects,  observed:  McAden  v.  Hooler^ 
74  N.  C.  24; '  Davidson  v.  Alexander^  84  N.  C.  621;  Davenport  v. 
Leary^  95  N.  C.  203. 

The  statute  prescribes  the  ftiethod  and  order  to  be  observed 
in  confessing  judgments  without  acticm.  That  method  and 
order  was,  in  all  material  respects,  observed  as  to  the  judg- 
ments in  question,  and  we  so  declare.  It  may  be  they  were 
affected  with  fraud,  but  any  question  in  that  respect  is  not 
now  before  us.  The  court  below  properly  declined  to  consider 
the  allegations  of  fraud,  and  the  evidence  tending  to  prove 
file  same  and  the  contrary. 

Judgment  affirmed.  

JuDOMBRT  BT  OoHmsiov.  —  A  Jvdgmeiit  by  oonlaMion  mbboI  be  atteolud 
MlUtemUy  for  iimad  by  ths  Jndgiiifliit  d«btar'»  eraditon;  it  oao  only  be  im- 
pMMdied  in  a  direet  prooeeding  for  that  pupoMi  Im  v.  rfgg^  Zl  CU.  828;  90 
Am.  Doa  871,  and  note. 
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Union   National  Bank  of   CeioAao  v.  Miller. 

(IM  NOSIH  CXBOUVA,  847.} 

OoHTBAor  ST  Tblmrapii,  Tim  AB  EasBMOB  OF.— Where,  through  tele- 
graphic oorrespondenoe,  ui  o£Fer  to  sell  goods  is  answered  with  an  offor 
to  boy  at  a  oertaia  price,  with  the  eoadition  added,  *'  Most  have  reply 
early  to-morrow,**  such  condition  is  a  stipulation  for  a  reply  within  that 
time;  and  when  it  is  not  received  nntU  late  in  the  evening  of  that  day, 
and  in  the  absence  of  proof  that  the  condition  was  complied  with,  the 
contract  is  not  complete,  and  the  title  will  not  pass  as  against  an  attach- 
ment levied  on  that  day  before  the  reply  was  received. 

Action  to  recover  property  alleged  to  have  been  wrongfully 
attached.    Judgment  for  the  defendant^  and  plaintiff  appeala. 

P.  D.  Walker^  for  the  appellant 

(?.  TT.  TiUeU^  for  the  respondent. 

Shephbbd,  J.  The  only  question  necessary  to  be  oon- 
sidered  in  disposing  of  this  appeal  involves  the  correctness  of 
his  honor's  instruction,  that  the  title  to  the  property  had,  by 
reason  of  the  telegraphic  correspondence,  passed  out  of  the 
plaintifT  and  into  Van  Landingham  at  the  time  of  the  levy  of 
the  attachment 

The  property  was  in  Charlotte,  in  the  possession  of  a 
common  carrier,  and  on  the  26th  of  November,  1888,  Van 
Landingham  made  the  following  offer,  by  telegraph,  to  the 
plaintiff's  agent  at  Chicago: — 

"^  Chablotts,  N.  C,  November  26, 1888. 
"  To  Greqg,  Qarvby,  &  Co. 

*'  Nineteen  dollars  per  ton.  Must  have  reply  early  to- 
morrow.  Jno.  Van  Landimqham." 

On  the  next  day,  at  5:84,  p.  m.,  Van  Landingham  received  a 
telegram  from  the  said  agents,  accepting  the  offer.  This  latter 
telegram  was  sent  from  Chicago  before,  but  was  not  received 
by  Van  Landingham  until  after,  the  levy  of  the  attachment 

His  honor  held  that  the  contract  was  complete  when  the 
telegram  was  sent  from  Chicago,  and  the  title  to  the  property 
having  passed  to  Van  Landingham  before  the  alleged  conver- 
sion, the  plaintiff  could  not  recover. 

In  the  cases  of  Crook  v.  Cowan^  64  N.  C.  748,  and  Oher  v. 
Smithy  78  N.  C.  313,  it  was  held  that  where  there  was  a  de- 
livery to  a  carrier  in  pursuance  of  an  "unconditional  and 
specific  order,"  the  contract  was  complete;  but  it  has  never 
been  distinctly  decided  in  this  state  whether,  in  the  absenoe 
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of  Buch  a  delivery  of  the  property,  the  mere  dispatching  of 
an  acceptance  by  post  or  telegraph  has  the  effect  of  consum- 
mating a  contract  at  the  time  of  such  dispatching.  Upon 
this  point  the  authorities  are  conflicting.  It  is,  however,  un- 
necessary to  decide  the  question  in  this  case,  for,  granting  the 
affirmative  of  the  proposition,  we  are  of  the  opinion  that  un- 
der the  peculiar  terms  of  this  correspondence,  and  in  view  of 
the  testimony,  the  court  was  not  warranted  in  charging  the 
jury  that  the  title  vested  in  Van  Landingham  at  the  time  the 
telegram  was  sent.  It  does  not  appear  that  it  was  sent  early 
in  the  day,  according  to  the  terms  of  the  offer,  and  it  was  in- 
cumbent on  the  defendant  to  have  shown  this  fact  before  he 
could  avail  himself  of  the  principle  contended  for. 

**In  our  law  the  effect  of  naming  a  definite  time  in  the 
proposal  is  simply  negative,  and  for  the  proposer's  benefit; 
that  is,  it  operates  as  a  warning  that  an  acceptance  will  not 
be  received  after  the  lapse  of  the  time  named.  In  fact,  the 
proposal  80  limited  comes  to  an  end  itself  at  the  end  of  that 
time,  and  there  is  nothing  for  the  other  party  to  accept": 
Pollock  on  Contracts,  9;  Larmon  v:  Jordan^  56  111.  204;  Boston 
&  M.  R.  R.  Co.  V.  Bartlettj  8  Cush.  224;  Mactien  v.  FrftA,  6 
Wend.  103;  21  Am.  Dec.  262;  Cheney  y.  Cool,  7  Wis.  413. 

The  principle  is  well  illustrated  by  the  following  extract 
from  the  opinion  of  the  court  in  Ifoctay  v.  Harvey,  90  111.  526: 
^  It  was  said  by  the  lord  chancellor,  in  Duniop  v.  Higgine^ 
1  H.  L.  Cas.  887,  that  where  an  individual  makes  an 
offer  by  post,  stipulating  for,  or  by  the  nature  of  the  busi- 
ness having  the  right  to  expect,  an  answer  by  retom  of 
post,  the  offer  can  only  endure  for  a  limited  time,  and  the 
making  of  it  is  accompanied  by  an  implied  stipulation  that 
the  answer  shall  be  sent  by  return  of  post.  If  that  implied 
stipulation  is  not  satisfied,  the  person  making  the  offer  is  re- 
leased firom  it  When  a  person  seeks  to  acquire  a  right,  be 
is  bound  to  act  with  a  degree  of  strictness,  such  as  may  not 
be  required  where  be  is  only  endeavoring  to  excuse  himself 
from  a  liability.''  This  is  regarded  as  a  leading  case  on  the 
question  of  acceptance  of  contract  by  letter,  and  the  language 
quoted  we  regard  as  a  clear  and  accurate  statement  of  the 
law  as  applicable  to  the  present  case.  It  is  clear  here  that 
the  nature  of  the  business  demanded  a  prompt  answer,  and 
the  words  ^  You  will  confer  a  favor  by  giving  me  your  answer 
by  return  mail"  do,  in  effect,  ^stipulate"  for  an  answer  by 
**  xetom  maiL"    The  same  principles  apply  to  correspondence 
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by  telegraph:  Trevor  v.  Wood,  36  N.  Y.  307;  93  Am.  Dec 
511. 

Under  this  view  of  the  law,  which  is  well  sustained  both 
by  reason  and  authority,  the  requirement  of  the  offerer,  Van 
Landingham,  ^'that  he  must  have  a  reply  early  to-morrow," 
cannot  be  regarded  otherwise  than  as  a  stipulation  for  an 
acceptance  within  that  time,  and  as  the  defendant  has  not 
shown  a  compliance  with  such  stipulation,  it  must  follow  that 
there  was  error  on  the  part  of  his  honor  in  charging  the  jury 
that  the  mere  sending  of  the  acceptance  before  the  levy  oper- 
ated to  transfer  the  title.  The  offer  was  limited  to  early  in 
the  day.  The  acceptance  was  not  received  until  late  in  the 
evening.  Even  conoeding  that  the  contract  would  be  com- 
plete from  the  sending  of  the  dispatch,  there  is,  as  we  have 
said,  no  testimony  to  show  that  it  was  sent  within  the  time 
limited  by  the  offer. 

The  title,  therefore,  did  not  pass:  Benjamin  on  SaleSi  8d 
Am.  ed.,  48,  note.  For  these  reasonSi  we  are  of  the  opinion 
that  there  should  be  a  new  triaL 


TsLBQiLAfHS — OoNTRACTB.  — The  Uw  reapMting  oontraeto  mad*  by  teU- 
graph  constitntes  the  anbject  of  a  note  to  Trevor  ▼.  Wood,  93  Am.  Dec  514- 
517.  The  aooeptanoe  of  an  offer,  after  the  time  limited  therein,  oannot  bind 
the  person  making  the  offen  AMm  ▼.  Bmikolamnitf  60  Wia,  4Si  5  Am.  8t 

aep.  loa 
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FoBOBU  Ektbt— TaisPAfls—  MsAsuiui  OF  DAKAam  *  A  forolble  «Dti7 

by  the  owner  or  his  agent  against  one  in  the  peaceable  poaeaasion  of 
lands,  who  is  not  a  reoeut  trespasser  or  intruder,  ti  a  treepaaaii  without 
regard  to  the  amofont  of  force  naed,  for  wliioli  nowinul  dimagai  naj 
always  be  reoorered,  and  also  snob  dsmagas  tm  an  inflietad  on  tba  par- 
son or  fixtures  of  the  party  in  possession.  Ezemphuy  damage^  if  tbo 
unlawful  entry  was  done  in  a  wanton  or  noklass  mannoTt  may  also  be 
awarded. 

Action  for  damages  for  trespass. 

T.  F.  Davidson^  for  the  appellant 

M.  E.  Carter^  for  the  respondents. 

Shbphxbd,  J.  The  plaintiff  had  been  in  ponaeafam  of  the 
strip  of  land  in  controversy  from  1884  to  March,  1888. 
Whether  he  entered  under  the  defendant  Wilsoo,  the  owner. 
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apd  terms  under  which  he  entered,  are  disputed  questions. 
It  is  admitted,  however,  that  in  March,  1887,  Wilson,  after 
giving  the  plaintiff  notice  to  quit,  agreed  that  he  should  re* 
main  upon  the  land  until  the  succeeding  October.  The  plain* 
tiff  continued  in  possession  until  March,  1888,  when,  without 
any  further  notice,  he  was  forcibly  ejected  by  the  feme  defend- 
ant, Deaver,  a  negro,  who  was  acting  under  the  direction  and 
authority  of  the  said  Wilson.  The  entry  was  made  while  the 
plaintiff  was  in  the  actual  possession  of  his  house,  and  in  his 
presence,  and  was  done  under  such  circumstances  as  to  con- 
stitute a  forcible  entry  under  the  statute,  if  not,  indeed,  an 
indictable  forcible  trespass.  His  honor  charged  the  jury  that 
if  the  plaintiff  was  not  the  tenant  of  Wilson,  the  latter,  and 
those  acting  under  him,  **  had  the  right  to  go  there  and  put 
him  out  by  force,  if  no  more  force  was  used  than  was  neces- 
sary for  that  purpose."  Under  the  circumstances  of  this  case 
(the  plaintiff  not  being  a  recent  trespasser  or  intruder),  we 
cannot  aj^rove  of  the  instruction  given,  as  it  is  not  only 
opposed  to  the  public  policy,  which  requires  the  owner  to  use 
peaceful  means  or  resort  to  the  courts  in  order  to  regain  bis 
possession,  but  ie  directed  contrary  to  a  statwie  which  con- 
demns the  violent  act  as  a  criminal  offense. 

In  DusUn  ▼.  Cotmfry,  28  Yt  681,  Bedfield,  J.,  said:  ''We 
entertain  no  doubt  that  such  a  principle  ot  law  .  •  •  •  did  ex* 
ist  in  England  from  the  tine  of  the  Nornum  conqueror  until 
the  statute  of  &  Richard  II.,  chapter  8»  of  fereible  entry  and 
detainer,  a  period  of  nearly  tltree  hendted  years;  •  •  .  •  and 
it  is  certain,  we  think,  that  such  a  mode  of  reducing  rights  o£ 
action  to  possessien  is  more  suited  to  the  turbulence  and  vio* 
lenoe  of  those  early  timesy  when  no  man  whose  head  was  of 
much  imi>ortance  to  the  slate  &lt  secure  of  letaaning  it  upoa 
his  shoulders  for  an  hour,  than  to  the  quiet  and  order  and  gen« 

eral  harmony  of  the  nineteenth  centocy But  as  men 

advanced  towards  equali^,  and  claiaoed  to  have  their  righte 
respected  and  guaranteed  to  them,  and  moiecarefUly  defined, 
this  state  of  law  became  intolerable,  and  was  among  the  firs4 
to  be  abrogated  by  Parliament."  Thk  was  done  by  the 
statute  of  6  Richard  11.,  wbichi  is  substantially  enacted  ia 
North  Carolina  (Code,  sea  1028),  and  in  many  other  states  of 
this  Union.  '*A  contrary  rule,"  aays  Lawrence,  J.,  in  Beaitr 
V.  Purdy,  41  Hi  279,  *'  befits  only  that  condition  of  sodety  ia 
which  the  principle  is  recognized  that,  — 

**- '  H«  may  take  who  haa  the  pow«v 
And  he  may  keep  who  oao.' 
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If  the  right  to  use  force  be  once  admitted,  it  must  necessarily 
follow,  as  a  logical  sequence,  that  so  much  may  be  used  as 
shall  be  necessary  to  overcome  resistance,  even  to  the  taking 
of  human  life." 

Nearly  all  the  authorities  agree  that  such  forcible  entries 
on  the  part  of  the  owner  are  unlawful;  but  there  is  a  great 
diversity  as  to  whether  an  action  of  trespass  ^^re  dau9um 
fregit  may  be  maintainedi  and  also  whether  the  defendant 
can  justify  under  the  plea  of  liberum  tenementum. 

Erskine,  J.,  in  Newton  v.  Harland^  89  Eng.  Com.  L.  581, 
said  that  *4t  is  remarkable  that  a  question  so  likely  to  arise 
should  never  have  been  directly  brought  before  any  of  the 
courts  sitting  in  bank"  until  that  case,  which  was  tried  in 
1840;  and  it  is  also  worthy  of  remark  that  Ruf5n,  C.  J.,  in 
State  V.  Whitfieldj  8  Ired.  817,  regarded  it  as  still  an  open 
question  in  North  Carolina. 

In  the  conflict  of  authorities  we  must  adopt  that  rule  which, 
in  our  judgment,  rests  upon  the  sounder  reason.  This  is  so 
well  expressed  by  the  court  in  Reeder  v.  Purdy^  41  111.  279, 
that  we  will  reproduce  the  language  of  the  learned  justice  who 
delivered  the  opinion.  He  says:  **The  reasoning  upon  which 
we  rest  our  conclusion  lies  in  the  briefest  compass,  and  is 
hardly  more  than  a  simple  syllogism.  The  statute  of  forcible 
entry  and  detainer,  not  in  terms,  but  by  necessary  construe* 
tion,  forbids  a  forcible  entry,  even  by  the  owner,  upon  the 
actual  possession  of  another.  Such  entry  is  therefore  unlaw- 
fuL  If  unlawful,  it  ia  a  trespass,  and  an  action  for  the  tree- 
pass  must  necessarily  lie Although  the  occupant  may 

maintain  trespass  against  the  owner  for  a  forcible  entry,  yet 
he  can  only  recover  such  damages  as  have  directly  accrued  to 
him  from  injuries  done  to  his  person  or  property  through  the 
wrongful  invasion  of  his  possession,  and  such  exemplary 
damages  as  the  jury  may  (under  proper  instructions)  think 
proper  to  give.  But  a  person  having  no  title  to  the  premises 
clearly  cannot  recover  damages  for  any  injury  done  to  them 
by  him  who  has  the  title."  He  may,  howeyer,  says  the  court, 
recover  nominal  damages  in  all  cases  of  forcible  entry  and 
detainer,  and  this,  in  our  opinion,  is  the  correct  view  of  the 
law.  It  is  strongly  sustained  in  Newton  v.  Hartand^  89  Bug. 
Com.  L.  581,  though  the  point  is  not  distinctly  decided.  In 
that  case,  Bosanquet,  J.,  agreeing  with  Tindal,  C.  J.,  in  hold- 
ing that  *'  if  the  act  be  expressly  prohibited  by  statute,  it 
must  .  •  •  .  be  illegal  and  void."    See  also  Cooley  on  Torta, 
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828,  824.  Oar  condasion,  therefore,  is,  that  there  having  been 
a  forcible  entry  upon  the  peaceable  possession  of  the  plaintilT, 
he  is  entitled  to  recover  nominal  damages  for  the  trespass. 
He  is  also  entitled  to  recover  damages  for  any  injury  inflicted 
upon  his  person,  his  fdrnitnre,  his  tools,  and  even  his  house, 
if  it  is  a  fixture  only.  There  may  also  be  awarded  exemplary 
damage,  if  the  unlawful  act  be  done  in  a  wanton  and  reckless 
manner.  The  complaint  alleges  such  injuries,  and  it  was 
error  on  the  part  of  the  court  in  making  the  case  turn  upon 
the  question  whether  the  force  used  was  necessary  to  the  ex- 
pulsion of  the  plaintiff,  as  we  have  seen  that  the  forcible  entry 
was  unlawful,  without  reference  to  the  amount  of  force  neces- 
sary to  effectuate  the  purpose  of  the  plaintiff.  We  are  also  of 
the  opinion  that  the  incompetent  collateral  matter  admitted 
by  the  court  must  have  had  a  prejudicial  effect  against  the 
plaintiff. 
For  the  reasons  given,  there  must  be  a  new  triaL 


Ths  OAfl  of  Boberti  ▼.  PrttUm,  106  N.  0.  411»  wm  a  cItiI  aellon  of  tret* 
pan  for  the  allaged  unlawful  entry  of  defendant.  The  parties  ebumed  title 
to  different  paroela  of  land  from  a  eommon  grantor,  end  the  diepnte  wae  in 
lolatioa  to  the  boundary  line  between  theuL  At  the  trial,  the  defendant 
iatrodnoed  a  deed  ezeonted  in  1863^  under  whioh  he  claimed,  and  which  de- 
eeribed  the  land  as  "beginning  on  the  aonnd,  at  a  ditch."  On  the  part  of 
plaintifJl  it  wae  ocatended  that  this  beginning  was  at  a  oertain  point  where 
the  ditdi  entered  the  sound,  while  the  defendant  contended  that  the  begin- 
ning was  at  another  point*  where  there  wae  no  ditch  at  the  time  of  the  triaL 
A  sarreyer  testified  that  he  had  surveyed  the  line  as  contended  for  by  tho 
defendant;  that  if  a  ditch  had  entered  the  sound  at  the  point  contended  for 
by  defendant^  in  ISSS,  it  would  be  difficult  to  distinguish  it  at  the  present 
time;  and  that  he  had  located  such  point  as  the  beginning-comer  by  a  deed 
to  an  adjoining  tract  There  wae  eridence  that  a  ditch  approached  within 
eighty  yards  of  the  point  contended  for  by  dofendanti  where  a  swamp  inter- 
Tcned;  that  such  ditch  seemed  to  have  been  cut  for  a  drain»  but  was  not 
now  ^<fia»igii^«lMA>U  at  the  point  above  mentioned;  that  nails  in  certain  gate> 
posts  and  treee  marking  a  line  of  water-fence  were  found  in  1887  running 
from  the  swamp  to  the  sound,  in  line  with  such  ditch.  The  court  deemed 
this  evideace  sufficient  to  warrant  the  jury  in  finding  that  the  point  of  be- 
ginning wae  at  the  point  contended  for  by  defendant^  which  would  establish 
his  title  to  the  land  upon  which  the  alleged  trespass  was  committed.  Ho 
then,  being  the  owner,  would  have  the  right  to  enter  peaceably  on  it  as  against 
an  occupant  having  no  title  cr  right  of  posssssion,  and  after  effecting  an  en- 
try,  might  put  any  person  in  possession  of  all  cr  any  part  of  ths  land,  under 
him,  or  do  any  act  in  relation  to  it  that  he  might  lawfully  do  with  his  own 
land;  nor  could  ths  party  in  wrongful  possession  maintain  trespass  against 
the  lawful  owner  who  has  thus  entered  peaceably,  or  against  those  in  posses- 
sion under  him.  In  this  connection,  the  court  said:  **  UnqoestionaUy,  the 
owner  of  land  having  the  right  of  poaseesion  may  peaceably  enter  upon  it^ 
while  another  pereouy  who  has  no  right,  has  previously  taken  and  has  pes- 
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lion  fkevMf.  When  the  lawfid  owner  tiius  •stera  lad  takes  ponenioB, 
the  poaseasion  eztenda  to  the  whole  tracts  anlest  a  penoo  le  in  the  wrongful 
poeaession  of  some  part,  in  which  case  his  wrongful  poesession  is  confined  to 
the  part  of  which  he  has  actual  possession.  When  the  lawful  owner,  thna 
takes  poesession,  the  law  favors  and  helps  him  in  the  assertion  of  his  righL 
Thna  he  has  perfect  title»  aad  ha  may  do  whatenrer  he  may  lawfully  do  with 
his  own  property.  He  cannot  be  treated  as  a  trwiipaeeer  in  sueh  caaew  He 
may  put  his  agents  and  servants  in  possession  of  the  land,  or  any  part  of  it^ 
under  hiin,  and  may  authorize  other  persons  to  cut  timber,  conatmct  roads^ 
and  do  other  tilings  on  his  land,  and  have  the  right  to  ingress,  egress,  and 
regress.  Nor  oaa  the  person  having  each  wrongful  poaseesion  maintam  tree- 
pass  in  such  case  against  the  lawful  owner  or  tkeee  in  poawfiaeion  ondar  hin^ 
or  cutting  timber  and  doing  other  like  things  on  the  land  by  his  pemuaalon 
or  direction.  This  is  so,  because  he  goes  into  and  has  poesession  of  righti 
Ring  v.  JHn^,  4  Dev.  k  B.  104;  Tredweli  v.  Reddiek,  1  Ired.  56;  BvereU  v. 
Smiih,  Bush.  S03;  WftUe  v.  Cooper,  8  Jonea,  48;  GiMy  v.  Dffer,  91  N.  a 
811;  Logam  v.  IHiageraid,  92  K.  a  644;  Oa^hrd  v.  SupatB,  92  K.  C.  563| 
Nixon  V.  WtUianu,  96  N.  C.  103." 

Right  or  Owner  of  Land  to  Bfrct  an  Entbt  thvrion. — Whila 
there  are  decisions  of  courts  of  undoubted  learning  and  respectalnlity  ana- 
taioiug  the  rule  which  obtained  at  common  taw,  that  the  owner  of  land  may 
enter  against  the  will  of  the  occupant  and  use  all  neceaaary  foroe  to  obtain 
poasesaion  fren  him  who  may  wrongfally  witUwld  it^  without  eommitting  a 
trespass,  still,  we  believe  that  this  fight  haa  been  taken  away  hj  thostatatsa 
of  foroible  entry  and  detainer  eaaotad  in  moat  of  tha  atataa,  and  that  tke  ear- 
rent  of  nMdem  authority  it  clear^  opposed  to  sack  rola.  Tha  pravasU^g 
doctrine  nndar  deoiaioDa  on  tha  fotdUe  entry  and  deiahiai'  aeta  is  eorreotiy 
aanouneed  by  the  supreme  eonrtof  the  United  Stataa  in  thaeaaeof  Irom 
Mouniaime^  M.  A  Ca.r.Jchmm,  119  U.  a  608-611,  where  it  waaaaU  thai 
*'  the  general  pnrpoee  of  tteae  atitntaa  is^  that,  not  ragaiding  the  aetnal  eon* 
ditioo  of  the  title  to  tha  property,  when  any  person  ia  in  the  peneeaMa  and 
quiet  possession  of  it^  ha  shall  not  ha  tanad  ont  hy  atrong  hand,  hy  foroe, 
by  violene%  or  hy  terror.  The  party  ao  naiag  feroe  and  aeqniring  peaaeeaioii 
may  have  the  anperior  title^  or  nay  hava  tha  batter  right  to  tho  preaeat  pea* 
session;  bat  tha  poU^  of  the  law  in  thia  oiaaa  of  eaaaa  is  to  prevent  di^ 
turbanoea  of  tha  puhlie  peaoa^  to  forbid  any  paraan  righting  hu— elf  in  a 
caee  of  that  kind  1^  his  ows  haad  and  by  vieienoe,  and  ta  rehire  ttat  tha 
party  who  haa  in  thia  maaner  obtauMd  paumaaion  ahall  rsatere  it  ta  tha 
party  from  whom  it  haa  been  obtained,  and  tiien  when  tha  partiaa  are  to 
ttaUt  gno,  or  in  the  anme  poaition  timt  they  were  before  tha  nsa  of 
the  party  ant  of  possession  must  reaort  to  legal  maaae  ta  ohtaan  hia 
siott,  as  ha  should  have  done  in  the  first  inatanaaw  Thia  it  tha  phfloaophy 
M'hich  lice  at  the  foundation  oi  all  theae  aotiona  af  fleroibia  entry  and  da- 
taincr,  wliioh  are  daetarsd  not  ta  have  rehutien  to  tha  eondition  of  tha  title, 
or  to  the  absolute  right  of  poaaeuaion,  hut  to  eompelting  iftia  party  ont  of  pos- 
session; who  deairee  to  reeover  it  of  a  person  in  tha  psneeaMe  pooseesion, 
to  respect  and  resort  to  the  law  alone  to  obtain  what  he  chums.  It  oeeora 
to  na  that  this  principle  ia  aa  fully  ap^oabla  ta  tha  peeseesioa  of  a  rail- 
road, or  a  part  of  a  railroad,  aa  to  any  other  daas  of  landed  intereata.  And 
in  fact,  that,  of  all  owners  or  claimants  of  real  estate,  large  eorporat5oa% 
with  vast  bodies  of  employees  and  servants  ready  to  eveeute  their  ordofs^  ara 
the  Iset  peraona  who  should  be  permitted  to  right  themeelvea  by  foTOa  Tha 
language  of  the  preeiding  judge  in  hia  oharga  ta  tha  jary  in  thia 
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«iir  entire  epproTa],  and  we  qnote  from  H  ae  follows:  '  The  law  will  not 
eanotion  or  anpport  a  poeseseion  acquired  by  saeh  means,  bat  will,  on  the 
«mtnr7,  when  appealed  to  in  thia  form  of  aotion,  oompel  the  party  who 
ibna  gaina  poaaeaaion  to  snrrender  it  to  the  party  whom  he  dispoasesaad, 
withoat  inquiring  which  party  owns  the  property  or  haa  the  legal  right 
to  the  poaaesaioD.  If  the  law  waa  otherwise,  force,  the  exhibition  and  use 
«f  deadly  weapons,  and  threata  of  personal  Wolenoe,  wonld  speedily  take 
tiie  place  of  lawful  and  peaoefnl  methods  of  gaining  the  possession  of  prop- 
erty. The  law  eompels  a  defendant  found  guilty  of  loroible  entry  and 
detainer  to  reatore  the  poaaeaaion.  After  he  haa  reatored  the  poaseasion 
thna  wrongfully  and  forcibly  aoquired,  he  ean  then  proceed  in  a  lawful  man- 
ner to  assert  his  olaim  to  the  property,  but  he  cannot  hare  his  legal  rights 
to  the  property  or  its  possession  adjudged  or  determined  in  the  action  of 
forcible  entry  and  detainer,  when,  by  his  own  admission  or  the  proof  in 
the  ease,  he  is  shown  to  be  guilty  of  a  forcible  entry  and  detainer.'" 

Theae  viewa  are  in  accord  with  thoae  expressed  in  Sinclair  ▼.  8tanli:y^  C9 
Tex.  7IS-727.  The  cases  which  adopt  this  view  of  the  law  generally  maintain, 
that  the  owner  of  land  whieh  is  in  the  peaceable  possession  and  occupancy  of 
another,  though  without  right,  cannot  enter  by  force  against  the  will  of  the 
«ooupaat  and  expel  him  therefrom,  without  rendering  himaelf  liable  in  tres- 
paaa  to  the  party  thus  forcibly  dispossessed:  WetooU  ▼.  Arhuictitt  12  IlL  App. 
Sn\  Seeder  ▼.  Pnnfy,  41  HI  279;  Bmermm  ▼.  Sturgeon,  59  Ma  404;  Dilvoorth 
▼.  /Vs,  02  Mow  190;  Hefman  ▼.  Harrington^  22  Mich.  62;  Dtu^  ▼.  Cbisefry, 
A  Vt.  631.  In  approTing  thia  dootrine  in  Farweii  ▼.  Warren,  51  Dl.  467,  the 
«oart  atated  that  the  owner  in  fee  haa  no  right  to  make  a  forcible  entry  on 
the  tenant  holding  over,  or  upon  any  other  peraon  wrongfully  in  posaession. 
The  law  haa  given  him  an  action,  and  he  must  resort  to  it.  To  the  same  effect 
»  LarUn  v.  Averjf,  23  Conn.  804.  In  the  aubsequont  case  of  Mason  v.  Hawee^ 
6l2  GoBB.  19,  i*  was  decided  that  where  a  landlord  was  entitled  to  the  pes* 
ssssion  of  leased  piemises,  hs  had  no  right  to  enter  during  the  temporary 
absenee  of  the  tenant  and  afterwards  maintain  poesessiou  by  force,  without 
beiuff  liable  in  trespass. 

It  is  sometinies  maintained  that  while  the  tenant  oannot  maintain  trespass 
^uare  ckauwn  for  the  forcible  entry,  still  hs  may  maintain  trespass  against 
the  landlord  for  any  personal  injury  inflicted  upon  him:  Sampson  v.  Henry, 
13  Pick.  36.  Thus  whsre  a  tenant  at  will  of  a  house  remains  in  possession 
after  notioe  to^qnit,  he  oannot  maintain  an  aotion  of  trespass  quare  r&ittsiim 
against  the  landlord  for  entering  tlie  house  with  force  and  taking  away  the 
windows  and  inside  doors  thereof:  Meader  v.  SUme,  7  Met.  147.  Other  eases 
deeide,  however,  that  although  the  entry  upon  real  estate  to  terminate  a 
tenancy  at  will  may  be  lawful,  yet  if  the  owner  thrusts  out  the  tenant  with 
force  and  violence,  or  withoat  allowing  him  a  reasonable  time  to  remove,  the 
act  is  unlawful,  and  such  a  violation  of  the  right  of  oocapation  for  a  special 
'purpose  as  enables  the  tenant  to  maintain  trespass  pilars  eknumn:  Moore  v« 
Bo^,  24  Me.  242;  Bryani  v.  Sparrow,  62  Me.  646. 

A  disseisee  who  enters  upon  the  land  of  which  he  is  disseised,  and  removes 

«  fence  therefrom  against  the  wishes  of  the  disseisor,  is  liable  to  an  aotion  of 

trespass  for  damages  by  the  latter,  although  the  entry  is  made  without  a 

lireach  of  the  peaoe,  and  the  effsct  of  it,  followed  by  abandonment  by  the 

disseisor,  is  to  give  the  disseisee  a  good  title  to  the  land:  Raiweon  v.  Putnom, 

128  Mass.  562.    As  to  what  is  a  loroible  entry  within  the  meaning  of  the  rnla 

stated  above,  see  the  moto  to  JW// ▼.  amtMO;  18Am.]>ea  138. 

In  soma  jurisdiotMm%  howefar,  a  diflbrsnt  rule  prsvails^  as  i»  SmiHr  ▼• 
AM.  8r.  asr..  Vol  XIX.  —86 
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Oodman,  14  R  I.  119,  51  Am.  Rep.  361,  where  it  wm5  defeermined  that  tiM 
eiwiier  of  laad  may  expel,  with  reaeonable  force,  a  wrongful  oeenpaiife  witbont 
being  liable  to  a  eivU  aotion  of  treepat«  for  damages,  although  he  may  be  lia^ 
ble  orimioally  for  a  breach  of  the  peace  or  for  the  foroiUe  entry;  and  lee  the 
note  to  thia  oaae,  at  pagei  866  et  seq.,  treating  the  nubject  at  some  length  and 
drawing  the  conclusion  reached  in  the  case  there  reported.  The  subject  un- 
der  consideration  here  is  also  dieonsaed  in  a  note  appended  to  8iaU  ▼.  Ro^ 
4  Jones,  316,  69  Am.  Deo.  751,  where  the  conflicting  decisions  are  ool- 
leoted  and  commented  upon,  and  a  conclusion  reached,  from  the  weight  of 
early  authority,  in  accord  with  that  expressed  in  SouUr  ▼.  Codman^  14  R.  L 
119;  51  Am.  Rep.  364.  This  «lootriue  seems  to  pre  ail  in  New  York,  aa 
shown  by  3aen  ▼.  Kelte^,  8  Wend.  555;  OauU  v.  JenHnM,  12  Wend.  488; 
Jackaon  ▼.  Farmer,  9  Wend.  201.  Even  there  if  the  amount  of  force  used  to 
expel  the  party  amounts  to  Tiolenoe,  the  owner  is  liable  for  assault  and  bat- 
tery. In  Wood  ▼.  P/iiUipM,  43  N.  Y.  152,  the  court  deeded  that  a  tenant  in 
eommon  has  a  right  to  take  peaceable  po'^ses^ion  of  the  common  premises, 
and  even  if  such  possession  is  obtained  by  stealth,  without  tumult  or  breach 
of  the  peace,  it  will  not  be  illegal;  still,  one  co-tenant  has  no  right  to  oust  or 
debar  his  co-tenant  from  the  joint  possession,  and  if  such  oo-tenant,  after  over- 
ooming  the  attempt  to  oust  him,  lays  hands  upon  his  oo-tenant^  and  ousts  him 
by  force,  he  will  be  liable  for  an  assault  and  battery. 

In  the  case  of  Johfuon  v.  Hannahan,  I  Strob.  313,  the  dootrine  of  the  com- 
mon law  was  applied,  and  it  was  there  decided  that  an  owner  was  not  liable 
in  trespass  for  entering  upon  his  own  land  in  tho  wrongful  possession  of  an- 
other, and  exercising  rights  of  ownership;  nor  oould  any  unlawful  acta,  com- 
mitted in  the  exercise  of  such  right,  be  so  oonneeted  with  the  entry  as  to 
make  him  liable  in  damages  to  plaintiff  as  a  trespasaer  ah  MUo,  In  Bamet 
▼.  Dean,  5  Watts,  543,  the  same  rule  was  adopted,  where  the  owner  forcibly 
entered,  cut  and  carried  away  the  grain  and  grass  of  one  m  the  wrongful 
possession.  The  oourt  said:  "  At  the  common  law,  an  entry  by  force  was  jus- 
tifiable both  civilly  and  criminally,  with  the  single  qualifieation  that  wanton 
violenoe  wa^  not  used.  The  owner  was  not  at  liberty  to  beat  the  intruder, 
but  he  might  overcome  resistance  by  force,  or  as  the  law  expresses  it^  'gently 
lay  hands  on  him ';  but  no  degree  of  violence  to  objects  that  are  part  of 
the  freehold  oould  make  him  answerable  by  indictment  or  action.  The  fro* 
qnency  of  actual  collision  from  this  induced  the  legislature  to  interfere  for 
the  preservation  of  the  public  peace,  bot  not  for  the  disturbnnce  of  private 
rights.  The  statutea  of  forcible  entry  declare  many  things  criminal  in  rela* 
tion  to  the  public  that  are  entirely  justifiable  between  the  parties;  and  this 
is  one  of  them.  That  the  common  law  remains  the  same  as  to  the  remedy  bj 
action  is  shown  by  the  pleadinga.  The  parties  have  put  the  question  exda* 
sively  on  the  defendant's  title  to  the  freehold,  and  it  was  enror  to  lead  the 
]nry  to  a  decision  of  it  on  anything  else." 

Where  the  owner  of  land  having  the  right  to  immediate  possession  enters 
thereon  quietly  and  peaceably,  or  without  foree  or  violence,  he  is  not  liable 
in  trespass  to  the  wrongful  occupant:  Fori  Iharbom  Lodge  r,  Kiem,  115  IlL 
177;  56  Am.  Rep.  133.  In  deciding  the  case,  the  oourt  said:  "  Is  there  not 
a  manifest  inoonsiateuoy  in  oonoeding  one  to  be  the  paramount  owner  of 
land,  with  a  right  to  the  immediate  possession  thereof,  and  yet  maintain 
that  if  he,  in  a  quiet  and  peaceable  manner,  enters  upon  the  land  thus  owned 
by  him,  he  may  by  doing  so  become  liable  in  trespaa  to  one  m-ho  has 
neither  a  right  of  property  therein,  nor  a  right  to  the  possession?  If  one  can 
recoTW  in  anch  case,  hia  reoovery  will  be  on  aooonnt  of  a  tiling  —  the 


Veb.  1890.]  BoTEB  9.  Teaoub.  647 


— to  w1i!«h  be  bad  no  rights  and  against  tba  penon  wbo  had  th« 
ri|^t  to  that  vary  thing.  The  oaae  taggesiad  is  not  tha  case  of  ona  doing  a  law* 
h\  aot  in  an  illegal  manner.  A  toi\  m  even  a  crime,  may  wall  be  oommittad 
by  doing  a  lawfol  aot  in  an  illegal  manner^  and  no  case  illnstrates  the  pria* 
eiple  better  than  that  of  the  owner  of  land,  having  a  right  to  enter,  who  takea 
posseasion  in  a  forcible  and  violent  manner.  ....  The  distinction  between 
aetnal  and  implied  force  is  fnlly  drawn,  and  tha  English  and  American  conrta 
generally,  in  giving  efTect  to  tha  law  goTerning  the  action  of  trespass  to  real 
property,  aa  wall  as  to  tha  foroibla  entry  and  detainer  laws,  have  consistently 
kept  thia  distinction  in  view.  While  they  hold  the  owner  of  the  laud 
eriminally  liable  for  an  entry  thereon  with  aotnal  force,  without  regard  to 
whether  ha  has  a  right  of  entry  or  not,  and  in  some  cases,  where  the  occnpant 
has  bean  expelled  from  the  prenusea,  will,  as  part  of  the  punishment,  compel 
tha  owner  to  rastora  him  to  tha  poaaeasion,  and  thus  -place  the  parties  in 
stete  fw^  yat  such  forcible  entry,  by  one  having  the  present  right  of  entry, 
wonld  not,  at  common  law,  sustain  an  action  of  trespass  at  the  suit  of  tha 
ooonpant  wrongfully  withholding  the  poasession  of  it  from  the  rightful  owner.** 
Then,  in  oonstming  tha  aot  of  foroibla  entry  and  detainer,  the  court  said:  **  It 
ia  clear,  then,  from  tha  vary  words  of  the  atatnte,  that  the  paramount  owner 
of  n  tract  of  land,  having  a  preaent  right  of  immediate  poesesaion,  may 
enter  the  same  in  a  peaceable  manner,  though  occupied  by  another,  and  he 
will  not|  by  reason  of  snob  entry,  become  a  trespasser.** 

Whan  a  tenancy  baa  been  legally  terminated  by  the  landlord,  he  may 
peaceably  enter  the  premises,  whether  he  diecloea  or  conceal  his  intention  of 
entering  lor  the  pnrpoae  of  removing  the  tenant,  and  after  effecting  auch 
entry  by  peaoa^  ha  may  use  sueh  foroe  aa  is  necessary  in  expelling  the  tenant} 
and  if  the  latter,  having  a  reasonable  time  and  opportunity  to  remove  hia 
gooda^  fails  to  do  ao^  the  landlord  may  remove  and  depoait  them  with  dno 
eare  in  soma  near  and  oonvenient  place:  SUarns  v.  Sampeon,  69  Mo.  668;  8 
Am.  Bap.  442.  To  tha  nme  effeot^  RoUku  v.  Mooer$,  26  Me.  192;  dark  v, 
KeUker,  107  Mass.  406. 

Although  a  forcible  antiy  ia  forUddan,  still  a  forcible  detainer  alter  a  peaco- 
abla  entry  la  not  forbidden,  nnleos  tha  detainer  is  unlawful:  Ifofman  ▼.  i?ar> 
rktgtom^  22  Mieh.  62,  And  where  a  peraon  la  in  possession  under  a  void  title, 
and  another,  having  a  valid  titles  peaceably  enters  and  takes  posseasion,  th« 
ianota  trespasser:  Skarom  v.  Wooldrkk,  18  Minn.  854 
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■uwrawit — OuiilMi  — ' SumonwqT  of  Octplaiht.  —  A  oomplafat  In  a  eon* 
tasted  alaotki  eaaa  which  statea  the  aggregate  number  of  illegal  votea 
nU^gad  to  hnvn  bean  oast  lor  tba  defendant^  the  grounds  upon  which  th« 
ehargaa  of  Hl^galitj  are  baaed  as  to  eaoh  aUa%  and  when  and  where  tha 
votea  ware  polled,  la  auffloient;  and  tha  dafandant  cannot  daim  aa  of 
rii^t,  by  bill  of  particulars,  a  fuller  and  mora  definite  specification  of 
what  the  contestant  expects  to  prove.  A  oontestant  of  an  election  in  a 
natiea  or  a  pUiading  need  not  give  the  conteatee  tha  name  of  every  alleged 
fliegal  voter  as  to  whom  ha  propoaea  to  offer  proof. 

■uoTioMS— JvBT— Challshob  TO  THB  AuuT.— Where  a  sheriit  who 
ia  the  oontsatea  in  an  action  involving  the  title  to  bis  office,  knowa  that 
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the  otM  it  Mi  for  bauiiig  at  a  gpeeial  term,  and  hi  selecting  the  jnron 
for  that  term  himaaU  takes  the  names  from  a  boy  who  draws  them  from 
a  box,  the  former  reading  them  to  the  county  commissioners  without 
tiwir  seeing  the  names,  and  then  passing  them  into  a  locked  box,  this  is 
such  an  irregularity  as  furnishes  sufficient  ground  for  a  challenge  to  the 
array  under  the  code  of  North  Carolina,  sections  1722-1790,  prescribing 
the  qualifications  and  mode  of  selecting  and  drawing  jurors  for  special 
terms  by  county  commissioners,  and  providing  that  the  sheriff  need  not 
act  in  such  case,  except  when  such  commissioners  neglect  to  acti 

IvBT  AJSTD  JuiiORa  —  ScrMMOMiNo  Kew  Pambl  aftxb  Challbmob  to 
Aa&AT.  —  Under  a  statute  authorizing  the  appointment  by  the  judge  of 
■ome  suitable  person  to  summon  jurors  from  the  by-standers  in  certain 
casss,  where  the  sheriff  is  a  party  to  or  interested  in  the  suit,  the  court 
may  appoint  such  party  to  summon  a  new*  panel  from  the  by-standers^ 
when  a  challenge  to  the  array  has  been  sustained  for  sufficient  cause, 
and  this  though  the  action  was  commenced  before  the  enactment  of  the 
•tatnto. 

BuonoNa  — QuAUnvD  Euhttor  of  North  Carolina  is  one  who  has  come 
into  the  state  ona  year  before  the  election,  or  has  been  domiciled  within 
it  for  that  tima  after  forming  the  purpose  to  remain;  and  the  intent  must 
be  ccmcurrent  with  the  actual  occupation  of  a  domicile  in  the  county, 
to  entitle  him  to  the  rights  of  an  elector. 

KuBonoNs  —  QuALinsp  Elbctok  —  EviDiiros.  —  Domigilb  o  Onxv  a 
Quxsnov  OF  Imtbnt,  and  the  declarations  of  an  elector,  made  at  the 
time  of  Toting,  are  admissible  as  part  of  the  rm  geaUB,  and,  if  made  pra> 
Tioas  to  that  time,  are  admissible,  if  in  disparagement  of  his  right. 

XuKnoNa  —  Eljectobs  mat  Ebtusb  to  Disclosx  roR  Whom  Thxt 
YoTKD^  when  under  oath  as  witnesses,  when  they  have  complied  with 
tha  law.    This  privilege,  however,  is  an  entirely  personal  ana. 

BLionoiis — CoKTEST— Etzdinob  of  Elbctors. — As  between  oontestants 
for  an  office^  the  testimony  of  an  elector,  if  pertinent  and  relevant  is 
always  admissible,  and  neither  of  the  parties  is  called  upon  to  contend 
for  the  rights  of  a  witness  who  does  not  demand  protection,  and  if  com- 
pelled to  testify  against  his  wiU,  the  evidence,  competent  withoot 
objecti<m  on  his  part,  should  go  to  the  jury  for  what  it  is  worth. 

BlBCTION  —  CONTKST    COMPXLLINO     ElBOTOR    TO    TbLL     FOR     WhOM     Hb 

VoTBD,  —  The  judge  who  tries  a  contested  election  case  may,  in  the 
exercise  of  his  discretion,  determine,  certainly  as  between  the  contestant 
and  contestee,  if  there  is  any  evidence  at  all,  how  much  testimony  tend- 
ing to  show  the  illegality  of  a  partienbir  v«te  is  sufficient  as  a  founda- 
tion for  compelling  the  voter  to  tell  for  whom  he  voted. 
Xlbctioh  —  CoNrxsT — Evidbkcb  to  Show  for  Whom  Baluvt  was  Cast. 

—  Where,  in  an  election  contest^  it  does  not  appear  from  the  direct  evi- 
dence of  the  voter  for  whom  his  ballot  was  cast^  circumstantial  evidence 
is  admissible  to  establish  the  fact,  and  the  court  may  pass  upon  its  suffi* 
eienoy  at  any  time  as  a  foundation  for  .compelling  him  to  testify,  the  jury 
to  determine  from  the  evidence  for  whom  the  ballot  is  to  be  counted. 

Slbctioms  —  Contest  —  Eyidbnob  to  Show  for  Whom  Ballot  was  Voted. 

—  In  a  contested  election  case,  where  a  certain  person  was  engaged  oa 
the  day  of  election  in  handing  out  ballots  for  one  of  the  contesting  par> 
tiea,  and  for  no  other  person,  and  he  gave  a  ticket  to  a  certain  person^ 
and  "  voted  him,"  evidence  of  these  facta  is  competent  to  show  for  whom 
■ach  person  voted. 
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Blbotions  —  Eyidknob  of  Fraudulbmt  Von.  --  The  identity  of  «  voter  be- 
ing established,  the  record  of  his  indictment  and  oonviction  is  admis- 
sible to  prove  that  he  voted  fraudulently. 

WrrnssB  is  CoHPirxiiT  to  Vkstut  to  a  iaot  of  the  tmth  of  whieh  he  m^ 
he  feels  reasonably  certain. 

Blictions  —  OoKTisT.  —  Eyidikcx  07  HOW  A  Chaixinoxd  Blbctob  would 
HAVB  VoTBD,  or  offered  to  vote,  who,  on  account  of  the  nnmber  of  Tot- 
era,  failed  to  have  his  challenge  heard,  and  failed  to  vote^  is  inadmiasihle 
in  a  contested  election  case. 

Elbctioms.  —  Exclusion  ojp  Lmal  Votbs,  not  fraudulently,  but  throngh 
error  of  judgmenti  will  not  defeat  an  election,  notwithstanding  the  error 
is  one  which  there  is  no  mode  of  correcting,  since  it  cannot  be  shown 
with  certainty,  afterwards,  how  the  excluded  voters  wonld  have  voted. 

ELBcnoNS  —  Eyidemob  to  Show  vob  Whom  Ballot  was  Voted.— In  a  con- 
tested election  case,  evidence  that  a  voter  obtained  a  ballot  from  a  table 
at  the  polls,  where  only  one  of  the  contesting  parties'  balloto  were  dis- 
tribated,  and  that  it  was  obtained  from  his  known  agent,  and  that  the 
voter  "  came  down  the  line  within  the  ropes,  and  voted,"  ia  admissible 
aa  tending  to  show  for  whom  the  ballot  was  voted. 

Klictioms  —  EviDENCB  OJP  QUALIFICATION  OF  Elkctob.  —  In  ft  Contested 
election  case,  evidence  of  the  declaration  of  a  person,  when  offering  to 
vote,  to  the  effect  that  be  was  hot  twenty  yean  of  age^  is  admissible  to 
estabUsh  his  minerity,  although,  at  the  time,  a  ttraager  swore  that  soofa 
person  was  over  twenty-one  years  of  age. 

Elbctions— EviDBNOB  OF  QUALIFICATION  OF  VoTBRS.  —  In  a  contested  elec- 
tion case,  evidence  that  certain  voters  were,  at  the  time  of  the  election, 
residents  of  another  comity,  is  admissible  to  establish  the  illegality  of 


Blbction  —  Qdauvioation  of  Elbctob.  —  Where  an  elector  has  been  in  the 
habit  of  leaving  his  home  in  another  county  every  year,  and  coming  into 
the  county  where  the  election  was  held,  for  the  purpose  of  working,  and 
then  retoming  to  the  other  county  when  the  season  was  over,  but  testi- 
fies that  he  considers  the  county  where  the  election  was  held  his  home, 
the  question  of  his  residence  is  for  the  jury. 

Blbotions— SvnHBiCB  ov  Quaufioiation  of  Votbb.  —  In  a  contested  elec- 
tion case,  the  evidence  of  a  tax  collector  for  the  precinct  where  the  elec- 
tion was  held,  that  he  made  it  his  duty  to  ascertain  the  residence  of  every 
person  in  the  precinct,  and  that  a  certain  voter  was  never  there  until  a 
few  months  before  election,  never  paid  taxes  there,  and  that  the  day 
following  the  election  he  saw  him  boy  a  railroad  ticket  for  an  adjoining 
states  from  whish  he  did  not  return,  is  admissible  to  show  that  sneh  voter 
never  acquired  a  residence  in  the  preeiaet  in  whiek  he  voted. 

MuonovB  -^  Bubdbn  of  Pboof  as  to  Illboalitt  of  Ballot.  —  When  an 
elector  is  allowed  to  vote,  the  burden  is  on  the  one  who  assails  the  valid- 
ity of  the  vote  to  show,  by  a  preponderance  of  evidence,  the  truth  of  such 
facts  er  oircnnistanoee  as  are  relied  upon  to  establish  the  disqnnlifieatioiu 

PBAOT10&  —  FoBM  AND  NuMBBB  OF  IssDBS  submitted  must  be  determined  by 
the  trial  judge,  in  the  exercise  of  a  sound  discretion,  provided  they  aie 
always  such  as  will  justify  the  entry  of  judgment,  and  provide  the  ap- 
pellant an  opportunity  to  present  to  the  court  below,  or  on  appeal,  any 
view  of  the  law  applicable  to  the  evidence. 

d^BonoNS  —  Bboutration  —  RxMOVAL.  — A  registered  voter  in  one  pee- 
einct  who  desires  to  remove  to  anotlier  precinct  in  the  same  county 
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proonre  a  oertiflcate  of  removal;  and  if  lie  ragisten  and  votaa 
in  the  latter  preciact  without  each  certificate,  hie  vote  ie  illegal  and 
▼Old. 

Blsctions.  —  Rioistbation  of  Votbb  or  Dat  of  Blkotion  ia  illegal,  aa- 
lese  the  voter  beoomee  of  age  on  that  day,  or  ihows  to  the  judges  of 
election  that  for  tome  other  good  reason  he  has  become  entitled  to 
vote. 

Elbcttons  —  Rkgistratton  of  Voter.  —  Where  the  registrar  of  voters  re* 
ceivea  a  certificate  of  removal  ontside  his  towuahip,  administers  the 
proper  oath  to  the  voter,  and  enters  his  name  on  the  r^stration>book 
after  his  return  home,  the  registration  is  valid,  although  he  did  not 
have  such  book  with  him  when  he  received  the  certificate  of  removaL 

BLEcnnoNS  —  Qualiftoatton  of  Votir.— One  whose  true  residence  ia  in 
one  townsiiip  is  not  a  qualified  voter  of  another,  where,  after  escaping 
from  prison,  he  is  hiding  as  a  fugitive  from  justice. 

Contested  election  case  to  try  the  title  to  the  office  of  sher- 
iff. The  action  was  commenced  at  a  special  term  of  court. 
The  defendant  had  been  duly  declared  elected,  and  inducted 
into  office.  The  plaintiff  claimed  that  illegal  votes  had  been 
cast  for  defendant  in  sufficient  numbers  to  nullify  his  election, 
and  give  title  to  the  office  to  plaintiff.  Defendant  alleged 
that  illegal  votes  had  been  cast  for  plaintiff,  which  should  be 
deducted  from  his  total  received;  but  he  introduced  no  evi- 
dence to  substantiate  his  allegations.  Plaintiff  challenged 
the  array  of  the  jury,  drawn  for  the  special  term  at  which 
the  case  was  tried,  before  such  jury  was  called  and  impaneled. 
The  challenge  was  allowed,  and  defendant  excepted  to  the 
ruling,  as  he  also  did  to  the  admission  of  certain  evidence 
and  instructions  given. 

W.  S.  Ball  and  L.  M,  Scott,  for  the  appellant. 

0.  B.  WaUon^  /•  O.  Buxton^  and  R.  B.  OUnn^  for  the  re- 
spondent 

Avert,  J.  The  motion  made  at  the  February  term,  1889,  to 
compel  the  plaintiff  to  file  a  bill  of  particulars,  rested  upon  the 
ground  that  the  second  paragraph  of  the  original  complaint 
was  not  sufficiently  definite.  The  section  referred  to  was  as 
follows:  — 

^*  2.  That  the  relator,  John  Boyer,  at  said  election,  as  he  is 
informed  and  believes,  received  a  majority  of  all  the  legal 
votes  cast,  and  was  duly  elected  to  fill  the  said  office  of  sheriff 
of  said  county  for  the  said  term  of  two  years,  but  notwithstand- 
ing the  relator  received  said  majority  of  the  lawful  votes  cast 
mod  was  duly  elected  to  said  office,  the  defendant,  M.  £.  Teague, 
against  the  protest  of  the  relator  and  against  his  consent,  has 
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been  unlawfully  inducted  into  said  office,  and  now  unlawfully 
usurps  the  office  to  which  the  relator  was  elected,  and  is  wrong- 
fully  and  unlawfully  holding  the  same,  and  receiving  the  profit! 
and  emoluments  thereof,  which  rightfully  belong  to  the  relator.'' 

The  plaintiff  thereupon  amended  his  complaint  by  substi- 
tuting in  place  of  said  paragraph  the  following:  — 

^'  2.  That  the  relator,  John  Boyer,  at  said  election,  as  he  is 
informed  and  believes,  received  a  majority  of  all  the  legal 
votes  cast,  and  was  duly  elected  to  the  office  of  sheriff  of  For- 
syth County  for  the  said  term  of  two  years,  but  notwithstand- 
ing the  relator  received  a  majority  of  the  votes  cast  by  legally 
qualified  voters  of  said  county,  a  large  number  of  votes  were 
cast  for  the  defendant,  at  the  various  precincts  in  said  county* 
by  persons  who  were  not  qualified  voters  in  said  respective 
voting  precincts  and  townships,  and  were  received  and  counted 
by  the  poll-holders.  Some  of  said  votes  were  cast  by  persons 
who  were  not  residents  of  the  townships  and  voting  precincts 
wherein  they  voted;  others  by  persons  who  were  non-residents 
of  the  state;  others  by  minors;  others  by  persons  disqualified 
by  crime  under  the  laws  of  the  state;  others  who  were  not 
legally  registered;  a  large  majority  of  which  illegal  and  fraud- 
ulent votes  were  cast  in  the  Winston  township,  and  those 
townships  adjacent  thereto.  That  the  number  of  votes  thus 
received  and  counted  against  the  relator,  as  the  relator  is  in- 
formed and  believes,  greatly  outnumber  the  majority  by  which 
the  defendant  was  declared  by  the  canvassing  board  to  have 
been  elected." 

After  the  amended  complaint  had  been  filed,  his  honor 
Judge  Philips,  presiding  at  that  term,  in  the  exercise  of  his 
discretion,  denied  the  motion  requiring  the  plaintiff  to  file  a 
bill  of  particulars.  The  refusal  of  the  court  to  compel  the 
filing  of  a  more  specific  statement  of  the  grounds  of  relief 
asked  by  the  relator  gives  rise  to  the  first  exception,  and  the 
second,  third,  and  seventh  involve  substantially  the  same 
point. 

A  October  term,  1889,  before  Hon.  John  A.  Gilmer,  judge 
presiding,  the  defendant  submitted  the  following  motion,  in 
writing:  "The  defendant  moves  for  specifications  to  be  fur- 
nished by  the  plaintiff,  to  include  the  following  points:  "  1.  The 
names  of  alleged  illegal  voters  relied  upon  by  plaintiff  to  re- 
duce the  defendant's  majority;  2.  The  precincts  in  which 
such  nUeged  illegal  votes  were  cast;  3.  The  specific  act  relied 
on  by  the  plaintiff  in  each  instance." 


BSa  BoTXR  V.  TIAOT&  [N.  Caiolin%  I 

Thereupon  his  honor  made  the  following  order:-—  | 

*'  That  the  parties  furnigh  to  each  other  bills  of  partinulan^ 
pying  the  following  notices:  1.  The  number  of  illegal  yote» 
caat,  and  for  whom  cast;  2.  The  grounds  of  illegality  of  each 
reepective  class  of  illegal  votes;  S.  When  and  where  polled."^ 

The  defendant  excepted  to  the  foregoing  order,  because  it 
did  not  furnish  the  full  relief  demanded.  (Error  and  excep* 
tion  No.  2.) 

On  the  twenty-fifth  day  of  November,  1889,  the  defendant 
served  upon  the  plaintiff  the  following  notice  of  motion: — 

'^  To  the  Plaintiff:  Take  notice,  that  at  the  next  special  or 
regular  term  of  said  superior  court  to  be  held  in  said  county, 
the  defendant  will  move  the  court  to  require  the  plaintiff  to 
further  amend  the  complaint,  as  follows: — 

^*  I.  To  allege,  specifically  and  particularly,  the  ground  of 
complaint  against  the  validity  of  the  election  mentioned  in  tho 
complaint,  and  against  each  voter. 

**  2.  To  state,  particularly,  the  names  and  number  of  per- 
sons who,  it  is  alleged,  have  been  counted  as  voters,  and  who 
ought  not  to  have  been  so  counted. 

*'  8.  The  specific  act  relied  on  by  the  plaintiff  in  each  case, 
and  the  name  of  each  voter  to  be  attached,  and  the  precinct  in 
which  he  voted. 

^  Such  motion  will  be  made  unless  the  plaintiff  so  amends 
the  complaint,  and  files  a  copy  in  the  office  of  the  clerk  of 
said  court,  or  a  copy  thereof  be  served  upon  the  defendant 
within  twenty  days  after  the  service  of  this  notice,  or  unlesa 
the  information  required  by  such  amendments  be  furnished 
to  the  defendant,  in  writing,  within  said  twenty  days." 

A  special  term  of  the  superior  court  of  Forsyth  County  waa 
appointed  by  Hon.  Daniel  6.  Fowle,  governor,  to  be  held  on 
the  sixth  day  of  January,  1890. 

This  case  was  called  on  Wednesday,  the  eighth  day  of  Jan* 
uary,  during  the  said  special  term;  whereupon  the  defendanti 
pursuant  to  the  last-named  notice,  moved  the  court  that  the 
plaintiff  be  required  to  amend  the  complaint  in  accordance 
with  the  demand  in  said  notice  contained. 

The  motion  of  defendant  was  denied  in  the  following  terms: 
^The  court  having  declined  to  grant  defendant's  motion  for 
an  order  to  amend  the  complaint,  the  defendant  prayed  a& 
appeal,  and  asked  that  the  court  stay  the  trial  until  said  ap 
peal  be  beard.  Declined  by  the  court.  Exception  by  defend- 
ant."    (Error  and  exception.) 
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The  general  proTision  of  the  code  (sec.  2259)  is,  that  "the 
oourt  may,  in  all  cases,  order  a  bill  of  particulars  of  the  claim 
of  either  party  to  be  furnished."  When  a  complaint  contains  a 
•tatement  of  facts  that  constitutes  a  cause  of  action,  according 
to  the  established"  principles  of  law,  the  responsibility  resta 
upon  the  trial  judge,  in  the  exercise  of  a  sound  discretion,  to 
determine  whether  more  specific  and  detailed  statements  of 
facts,  when  demandjed  by  either  of  the  parties  to  the  action^ 
should  be  required  to  prevent  surprise,  or  prohibited  to  avoid 
confusion  and  prolixity  in  the  trial:  Election  Cases,  65  Pa.  St 
86;  Tdlon  v.  Beecher,  59  N.  Y.  183;  17  Am.  Rep.  337. 

When,  therefore,  the  relator  alleged  in  his  complaint  that  a 
sufficient  number  of  illegal  votes  had  been  cast  for  the  incum- 
bent in  Forsyth  County,  and  counted  for  him  in  thecomputa* 
tion  upon  which  his  pri7n/i  facie  right  to  the  office  depended, 
to  change  the  result  if  the  illegal  voters  had  been  denied  the 
privilege  of  exercising  the  elective  franchise,  his  statement,  if 
proven,  would  have  established  his  right  to  the  judgment  de- 
jnended:  Zerby  v.  Snare^  107  Pa.  St.  183;  State  v.  MasoUy  14 
La.  Ann.  505;  HaUtead  v.  Rader,  27  W.  Va.  806.  The  cor- 
rective  power  of  the  presiding  judge  to  set  aside  a  verdict  for 
surprise  would  have  given  the  defendant  additional  security 
if  it  had  actually  appeared  that  he  was  misled  in  making 
his  preparation  to  meet  the  testimony  offered  for  the  relator. 
We  think  that  when  Judge  Gilmer  required  the  relator  to  give 
the  aggregate  number  of  illegal  votes  alleged  to  have  been 
east  for  the  defendant,  the  grounds  upon  which  the  charges  of 
illegality  were  based  as  to  each  class,  and  when  the  votes  were 
polled,  the  defendant  could  not  claim,  as  of  right,  a  fuller  and 
more  definite  specification  of  what  the  relator  expected  to 
prove:  Brightley's  I^ead.  Cas.  £q.  334;  Wheat  v.  RoysdaU^  27 
Ind.  201;  Garrett  v.  HigginSj  27  Ind.  162. 

In  trying  the  title  to  an  office  which  involves  the  preserva- 
tion of  the  purity  of  elections  and  the  protection  of  the  popu- 
lar right  of  suffnige,  public  policy  and  intrinsic  justice  alike 
forbid  that  a  judge  vested  with  important  discretionary  powers, 
should  exercise  them  in  such  manner  as  to  permit  so  grave  a 
question  to  degenerate  into  a  technical  contest  as  to  the  correct 
spelling  of  the  name  of  an  obscure  tranjp  with  a  convenient 
supply  of  aline  surnames,  or  to  allow  an  incumbent  to  enjoy 
the  fruits  of  his  fraudulent  practices,  because  a  relator  could 
Dot  induce  an  unwilling  witness  to  disclose  the  true  name  of 
an  individual  who  had  been  one  of  the  instruments  used  in  its 
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perpetration,  nntil  tbe  information  oonld  be  extracted  from 
him  on  his  examination  under  oath.  It  is  sufficient,  where 
there  are  no  restrictive  statutes  changing  the  general  principle, 
that  the  contestant  for  an  office  should  notify  the  contostee,  in 
his  complaint,  of  the. nature  of  the  objections  made  to  the 
validity  of  the  election,  and  it  then  rests  with  the  latter  to 
show  tiie  court,  on  a  motion  to  require  more  de6nite  informa- 
tion, that  he  cannot  prepare  his  defense  without  incurring 
unnecessary  expense,  or  at  al],  if  certain  specifications  of  the 
contestant's  ground  should  not  be  made:  Howard  v.  ShiddB^ 
16  Ohio  St.  184;  Oriffin  v.  Wall,  32  Ala.  150;  Hadley  v.  ffuC- 
ridge,  58  Ind.  802;  O'Gorman  v.  Rickter,  31  Minn.  25.  We 
fail  to  find  the  rigid  rule,  that  a  contestant  of  an  election  in  a 
notice  on  a  pleading  should  be  required  to  give  the  contestee 
the  name  of  every  alleged  illegal  voter  as  to  whom  he  pro- 
poses  to  ofier  proof,  approved  in  any  of  the  states,  and  it  seems 
now  to  be  enforced  only  in  obedience  to  the  letter  of  a  statute 
requiriTig  it  in  some  states,  as  in  Missouri:  Kreitz  v.  BehrefU- 
meyer,  125  III.  141;  8  Am.  St.  Rep.  349.  The  question  in- 
volved in  the  decision  of  Rigsbee  v.  Durhamj  99  N.  C.  341,  was 
very  different  from  that  presented  in  this  case.  There  the 
plaintiff  alleged  in  general  terms  that  a  majority  of  the  quali- 
fied voters  did  not  vote  for  the  school,  and  stated  as  a  reason, 
that  the  defendant  commissioners  had  improperly  stricken 
from  the  registration-books  the  names  of  180  voters;  and 
if  those  names  were  restored,  the  number  cast  in  favor  of 
the  school  would  not  constitute  a  majority  of  the  whole 
registration  list.  Evidence  was  heard  upon  an  issue  framed 
as  to  the  legality  of  striking  off  said  names  (see  p.  345), 
and  the  plaintiff  submitted  to  judgment  of  nonsuit,  because 
the  court  held  that  the  testimony  offered  did  not  tend  to 
show  that  any  persons  whose  names  were  stricken  off  were 
legal  voters.  The  judgment  below  was  sustained  in  this 
court.  It  appears,  therefore,  that  the  judge  in  that  case  al- 
lowed an  issue  to  be  submitted  upon  a  much  more  vague  and 
indefinite  statement  than  we  have  in  the  case  before  us. 

The  test  laid  down  in  SkerritV$  Com,  2  Pars.  Gas.  509,  was, 
whether  the  facts  set  forth  are  such  that,  if  true,  it  would  be 
the  duty  of  the  court  to  vacate  the  election,  or  declare  another 
person  than  the  one  returned  to  have  been  duly  elected: 
McCrary  on  Elections,  sec.  402.  But  it  seems  that  the  rule 
was  relaxed  by  the  supreme  court  of  that  state  in  later 
Election  Cases,  65  Pa.  St.  36. 
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The  code  (sees.  1722-1730,  both  inclusive)  preecribeB  the 
mode  of  selecting  and  drawing  and  the  qualifications  of  jurors. 
Special  provision  is  made  in  section  1731  for  the  drawing  of 
jurors  for  special  terms  by  the  commissioners.  But  the 
sheriff  is  not  requirect  to  act  in  any  case,  except  where  the 
commissioners  neglect  to  draw  the  jury,  and  then  the  duty 
devolves  (under  section  1732)  upon  him,  the  clerk  of  the  board 
of  commissioners,  and  two  justices  of  the  peace.  A  special 
term  of  the  court  had  been  called  when  this  case  had  been  at 
issue  for  several  terms,  and  perhaps  with  the  trial  of  it  par- 
ticularly in  view.  We  find  the  sheriff  officiously  taking 
charge  of  the  drawing  for  that  term,  and  receiving  the  scrolls 
as  they  were  drawn  by  a  boy,  calling  the  name  without  sub- 
mitting more  than  two  or  three  to  the  inspection  of  any  other 
person,  and  passing  them  into  a  locked  box.  It  was  the  duly 
of  the  commissioners  to  supervise  the  taking  out  of  the  scrolls 
and  depositing  them  in  the  other  box.  While  his  honor  did 
not  find,  and  bad  no  means  of  knowing,  that  there  was  actual 
fraud  on  the  part  on  the  defendant,  it  is  plain  that,  by  his 
improper  interference  with  the  duties  of  others,  he  had  the 
opportunity  and  the  temptation  to  perpetrate  a  fraud  upon  the 
relator  with  hut  the  remotest  chance  of  detection.  The  fact 
that  one  name  that  ought  to  have  been  in  box  No.  2  was  again 
found  in  No.  1  strongly  suggests  some  irregularity  or  tamper- 
ing with  the  names  by  some  one.  Challenges  to  the  array  are 
exceptions  to  the  whple  panel,  and  are  generally  founded  on 
a  charge  of  partiality  or  some  default  of  the  sheriff  or  other 
officer  who  summoned  them:  State  v.  Murphy  Winst.  129;  3 
Bla.  Com.  359;  Abbott's  Law  Diet.,  tit.  Challenge.  The 
action  of  his  honor  was  founded  upon  the  idea,  not  that  there 
was,  but  that  there  might  have  been,  fraud  on  the  part  of  the 
defendant,  and  that  the  opportunity  was  afforded  him  by 
officiously  intermeddling,  when  a  man  who  had  a  proper  sense 
of  propriety,  and  wished  to  avoid  the  appearance  of  evil, 
would  have  refused,  if  requested,  to  take  any  part  in  the 
drawing. 

When  the  array  had  been  set  aside,  the  defendant  moved 
the  court  to  have  another  jury  drawn,  under  the  provisions  of 
section  1782,  but,  so  soon  as  they  were  drawn,  challenged  the 
array,  and  the  court  set  it  aside  also,  on  his  motion.  The 
judge  then  appointed  one  S.,  under  the  provisions  of  chapter 
441,  Laws  of  1889,  which  authorizes  the  appointment  of  some 
suitable  person  by  the  judge  to  sumnion  a  jury  from  the  by- 
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BtaoderB  when  the  eheriff  is  a  party  or  has  an  indirect  interest 
in  the  action  to  be  tried.  The  legislature  has  thus  given  its 
sanction  to  the  idea  that  seemed  to  have  operated  upon  the 
judge's  mind  in  first  discharging  the  whole  panel. 

But  it  ifl  insisted  that  the  summoning  of  jurors  de  circum- 
stantibus  is  a  mode  of  supplementing  a  jury  insufficient  in 
numbers  to  discharge  the  business,  but  that  a  court  has  no 
power,  when  all  summoned  as  regular  jurors  under  any  other 
provision  of  the  law  have  been  discharged,  to  create  the  whole 
panel  by  an  order  for  a  special  venire,  unless  some  statute 
authorizes  that  course  to  be  pursued.  The  direct  provisions 
of  the  various  statutes  had  been  resorted  to  in  vain  to  procure 
a  jury  of  good  and  lawful  men  to  try  this  cause. 

Blackstone,  in  his  Commentaries,  says:  ''  If,  by  means  of 
challenges  or  other  cause,  a  sufficient  number  of  unexception- 
able jurors  doth  not  appear  at  the  trial,  either  party  may  pray 
a  tales.  A  tales  is  a  supply  of  such  men  as  are  summoned  on 
the  first  panel  in  order  to  make  up  the  deficiency ":  3  Bla. 
Com.  864.  This  rule  was  founded  upon  a  construction  given 
by  the  courts  to  the  old  English  statutes  in  reference  to  a 
tales  de  circumstarUibuB.  But  our  code,  after  giving  in  detail 
tlie  methods  of  drawing  jurors,  provides,  in  section  1733,  in 
order  '*  that  there  may  not  be  a  defect  of  jurors,  the  sheriff 
shall,  by  order  of  the  court,  summon,  from  day  to  day,  of  the 
by-standers,  other  jurors,  being  freeholders  within  the  county 
where  the  court  is  held,  to  serve  on  the  petit  jury,  and  on  any 
day  the  court  may  discharge  those  who  have  served  the  pre- 
ceding day,"  etc.  If  there  is  not  an  inherent  power  in  a  court, 
under  the  common  law,  to  provide  for  the  summoning  of  a 
venire  in  order  to  avoid  a  failure  to  administer  the  law  where 
the  officers,  by  their  dereliction  of  duty,  have  failed  to  select 
a  jury,  or  by  their  conduct  have  made  it  apparent  that  there 
was,  or  possibly  that  there  might  have  been,  fraud  in  the  se- 
lection of  the  panel  returned,  the  section  of  the  code  last 
cited  (1733)  was  evidently  intended  to  give  the  court,  by 
necessary  implication,  the  power  to  meet  any  such  emergency, 
by  requiring  the  sheriff  (for  whom  the  act  of  1889  allows  the 
court,  in  cases  like  this,  to  appoint  a  substitute)  to  summoo 
freeholders  of  the  county.  Perhaps  a  different  rule  might 
prevail  were  a  jud^e,  through  mere  caprice,  or  upon  insuffi- 
cient grounds,  to  discharge  the  whole  panel  before  ordering 
the  summoning  of  tales  jurors:  Thompson  and  Merriam  on 
Juries,  sec.  81.     But  here  the  first  panel  was  set  aside  for 
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reasone  that  we  bold  sniBcient,  and  the  second,  on  motion  of 
the  party  who  seeks  to  take  advantage  of  the  allowance  of  his 
own  motion,  to  adjourn  the  court  and  hold  the  oflSce  of  which 
he  is  the  incumbent.  The  suggestion  that  the  act  of  1889  was 
passed  after  this  action  was  brought,  and  that  it  would  be  un- 
constitutional to  resort  to  its  provisions  in  procuring  a  jury  in 
the  trial  of  pre-existing  suits,  is  not  supported  by  reason  or 
authority.  The  legislature  have  the  right  to  alter  the  remedy, 
provided  it  is  not  destroyed  or  impaired.  The  evident  object 
in  passing  the  act  of  18S9  was  to  prevent  possible  fraud  on 
the  part  of  a  sheriff  in  the  selection  of  jurors  to  try  an  action 
to  which  he  is  a  party,  or  in  which  l>e  has  an  interest. 

The  qualification  of  an  elector  under  our  constitution  de- 
pends upon  the  questions  whether  he  was  born  in  the  United 
States  or  has  been  naturalized,  is  twenty-one  years  old,  has 
resided  in  the  state  twelve  months,  and  in  the  county  in  which 
he  proposes  to  vote  ninety  days,  and  shall  have  registered  in 
the  township  or  voting  precinct  in  which  he  proposes  to  vote 
according  to  law:  Const.,  art.  6,  sees.  I,  2. 

The  person  must  have  come  into  the  state  a  year  before  the 
election,  or  have  been  domiciled  within  it  for  twelve  months 
after  forming  the  purpose  to  remain,  in  order  to  constitute 
him  a  resident,  and  the  same  intent  must  be  concurrent  with 
the  actual  occupation  of  a  domicile  in  the  county,  in  order  to 
entitle  him  to  the  rights  of  an  elector  within  its  limits.  The 
qualification  of  one  who  has  a  domicile  in  the  state,  except 
where  the  law  makes  certain  acts  conclusive  evidence  in  de- 
termining where  it  is,  must  often  depend  solely  upon  the 
intent  which  is  known  only  to  him,  or  upon  his  age,  which 
often  cannot  be  actually  ascertained  except  from  family  rec- 
ords, not  accessible  to  others,  or  from  his  statements.  The 
lives  and  .fortunes  of  m^n  are  constantly  made  to  depend 
upon  their  declarations,  used  as  evidence  of  the  existence  of 
malice  or  of  fraud,  as  motives  controlling  their  conduct,  and 
we  see  no  sufficient  reason  why  the  declarations  of  a  person,  ; 
and  such  circumstantial  evidence  as  tends  to  show  his  intent 
in  so  far  as  it  is  material  in  determining  whether  he  is  a  quali- 
fied voter,  should  not  be  heard  in  the  adjudication  of  his 
rights  as  an  elector,  or  in  passing  upon  an  issue  which  in- 
volves the  question  whether  he  was  a  qualified  voter.  The 
declarations  of  a  voter  as  to  his  qualifications,  generally,  if 
made  at  the  time  of  To^g,  are  competent  aa  a  part  of  the  ren 
ge9tx^  and  if  not  contemporaneous,  but  made  previously,  are 
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admissible,  if  siuh  declarations  are  in  disparagement  of  his 
sight  as  an  elector,  because  they  are  against  his  interest,  and 
he  is  considered  as  represented  by  the  party  for  whom  his 
iiiffrage  waa  cast 

Taylor,  in  his  work  on  evidence  (voL  1,  sec.  686),  aays: 
''Oii  this  ground  [because  the  declarant,  though  not  a 
party,  is  interested  in  the  subject-matter  of  the  suit]  it  haa 
been  repeatedly  held  on  the  trial  of  election  petitions  that  the 
declarations  of  voters  against  their  own  votes,  whether  made 
before  or  after  the  votes  were  given,  and  even  though  invali- 
dating their  own  votes  on  the  ground  of  their  having  received 
bribes,  are  admissible  in  evidence,  iinr  in  a  scrutiny  each  case 
is  considered  a  separate  cause,  in  which  the  supporter  ct  the 
vote  under  discussion,  and  the  voter,  are  parties  on  one  aide, 
and  t£e  opposcrs  of  the  vote  are  the  parties  on  the  other.** 

The  rule  as  stated  generally,  and  as  we  think  correctly,  by 
the  courts  in  this  country,  is,  that  after  first  showing  that  a 
person  voted  against  a  contestant,  or  offering  testimony  tend- 
ing  to  show  that  he  so  voted,  he  is  considered  a  party  in 
interest  as  against  the  latter,  and  any  declaration  showing  his 
want  of  qualification  to  vote,  is  admissible,  like  those  of  a 
party  made  against  his  own  interest.  But  it  is  held  by  most 
of  the  courts  in  the  United  States  that  such  declarations,  when 
made  some  time  after  the  vote  has  been  cast,  are  not  compe- 
tent: Beardstaum  v.  Vir^nia^  76  HI.  84;  81  111.  641;  AbboU 
on  Trial  Evidence,  750;  People  v.  Pease,  27  N.  Y.  45;  84  Am. 
Dec.  268  et  seq.,  notes;  Paine  on  Elections,  sec.  773;  French 
V.  Lightyy  9  Ind.  478. 

The  eighth  exception  shows  that  the  judge  below  was 
guided  by  the  principles  we  have  announced.  It  was  as  fol- 
lows: — 

**The  plaintiff  proved  by  a  witness  that  Bethel  Smith  voted 
for  the  defendant  at  the  election  in  November,  1888.  Plain- 
tiff then  proved  the  declarations  and  acts  of  Bethel  Smith, 
tending  to  prove  that  his  vote  was  illegal,  and  that  he  was 
not  a  duly  qualified  voter,  such  acts  and  declarations  being 
made  at  and  before  the  time  of  voting.  Objected  to  by  the 
defendant  Tlie  court  overruled  the  objection,  and  stated  thai 
it  would  admit  the  declarations  of  an  alleged  illegal  voter 
made  at  the  time  or  before  voting,  but  that  the  plaintiff  must 
prove,  by  other  legal  evidence,  that  such  voter  voted  for  the 
defendant,  and  the  court  would  exclude  any  deolarationa 
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offered  by  tbe  plaintiff,  made  by  a  voter  after  the  election. 
Exception  by  defendant"     (Error  and  exception  No.  7.) 

The  ninth  and  tenth  exceptions  are  subetantially  the  aamo 
•a  the  eighth.  Counsel,  in  discussing  these  exceptions,  fre* 
quently  referred  to  the  competency  of  declarations  as  to  intent, 
bearing  upon  the  question  of  domicile.  Declarations  accom- 
panying and  explaining  any  act  tending  to  throw  light  upon 
the  question  where  the  domicile  of  the  person  making  it  was, 
and  what  his  intent  as  to  residence  at  a  particular  time  when 
it  was  drawn  in  question,  are  admissible  as  explanatory  of 
the  act,  and  it  is  generally  conceded  now  that  where  such 
declarations  come  within  the  rule  already  stated,  as  invali- 
dating the  right  of  an  elector  who  makes  them  to  vote,  they 
are  admissible,  even  if  not  conttMiiporancous  with  and  explan- 
atory  of  the  act  of  voting,  but  made  previously:  2  Wharton 
on  Evidence,  sec.  938;  Jacob  on  Domicile,  sec.  451;  1  Greenleaf 
on  Evidence,  sec.  108,  and  notes  a  and  e;  1  Wharton  on  Ev- 
idence, sees.  258-268;  Brightly  on  Elections,  p.  118;  Abbott 
on  Trial  Evidence,  107,  and  notes. 

An  honest  elector  who  has  observed  the  law  enjoys  the  privi- 
lege, which  is  entirely  a  personal  one,  of  refusing  to  disclose, 
even  under  oath  as  a  witness,  for  whom  he  voted.  This  rule 
grows  out  of  the  secret-ballot  system,  generally  adopted  in 
this  country  for  the  protection  of  the  voter  and  the  preserva- 
tion of  purity  and  independence  in  the  exercise  of  this  most 
important  franchise.  If  an  illegal  voter  can  claim  the  privi- 
lege at  all,  it  is  because  he  finds  shelter  under  the  very  differ- 
ent principle  that  he  cannot  be  compelled  .to  criminate  himself. 
As  between  contestants  for  office,  however,  the  testimony  of 
the  elector,  if  pertinent  and  relevant,  is  always  admissible. 
Neither  contestant  nor  contestee  is  called  upon  to  contend 
for  the  rights  of  a  witness  who  does  not  demand  protection; 
and  if  compelled  to  testify  against  his  will,  it  does  not  follow 
that  testimony,  competent  without  objection  on  his  jmrt, 
should  not  go  to  the  jury  for  what  it  may  be  worth:  Piople  v. 
Pea9e,  27  N.  Y.  45;  84  Am.  Dec.  268;  McCrary  on  Elections, 
457,  468,  459.  It  does  not  appear  in  fact  that  the  witness 
Winchester  made  any  objection  whatever  to  answering  the 
question.  -  We  are  not  to  be  understood  as  disapproving  of 
the  ruling  of  the  judge  upon  the  abstract  question.  It  si^cms 
there  are  good  reasons  for  sustaining  the  rule  that  the  judge 
who  tries  a  case  may,  in  the  exercise  of  his  discretion,  deter- 
mine oertainlyi  as  between  contestant  and  contestee,  if  there| 
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ia  any  evidence  at  all,  how  mnch  testimony  tending  to  ehow 
the  illegality  of  a  particular  vote  is  sufficient  as  a  foundation 
for  compelling  the  voter  to  tell  for  whom  he  voted.  The  judge 
passes  upon  the  preliminary  evidence  to  show  loss  of  papers 
or  establish  a  conspiracy  before  admitting  proof  of  contents 
in  the  one  case,  and  declarations  of  alleged  conspirators  in  the 
other,  and  his  decision  is  not  reviewable  in  the  appellate  court. 

Where  it  does  not  appear  from  the  direct  testimony  of  the 
•oter,  or  any  other  person,  for  what  candidate  he  voted,  there 
is  no  reason  why  circumstantial  evidence  should  not  be  held 
competent  as  tending  to  establish  the  fact,  leaving  the  court 
to  pass  upon  its  sufficiency  at  any  stage  of  its  development  as 
,  foundation  for  compelling  him  to  testify,  and  allowing  the 
jury  to  determine,  upon  all  the  evidence,  in  whose  column  of 
voters  he  should  be  counted.  The  fact  that  a  certain  person 
was  engaged  in  handing  out  tickets  for  the  defendant,  Teague, 
and  for  no  other  person,  and  that  he  gave  tickets  to  one 
Wicker,  and  *'  voted  him,"  is  competent,  and  tends  to  show  for 
whom  Wicker  voted.  The  courts  would  not  be  capable  of 
passing  upon  the  relevancy  of  Ruch  circumstantial  testimony, 
when  offered,  if  they  did  not  take  notice  of  the  not  very  com- 
mendable practice  of  supplying  voters  with  tickets  and  lead- 
ing them  to  the  polls,  which  the  witness  described  as  **  voting 
him."  The  guidance  of  reason  and  common  sense  must  be 
ignored,  as  a  basis  of  the  rules  of  evidence,  if  Lowery's  eon- 
duct  were  not  held  to  be  circumstantial  testimony  tending  to 
show  how  Wicker  voted:  McCrary  on  Elections,  sec.  458; 
Paine  on  Elections,  .sec.  768;  6  Am.  A  Eng.  Ency.  of  Law, 
430,  and  notes. 

It  was  competent  to  show  that  a  man  who  voted  in  Betha- 
nia  township,  in  Forsyth  County,  under  the  nahae  of  Ed  Con- 
rad, had  been  a  resident  of  Winston  in  the  spring  before  the 
election,  had  been  indicted  under  the  name  of  Ed  Jones,  and 
had  been  convicted,  and  sentenced  to  imprisonment  for  ninety 
days;  that  he  had  escaped  jail,  and  had  not  lived  in  Bethania 
township  for  two  or  three  years  before  the  election,  but  bad 
lived  in  Winston  township  for  that  length  of  time. 

The  identity  of  the  man  being  established,  the  record  of 
his  indictment  and  conviction  was  admissible,  not  to  disqual- 
ify him  for  crime,  but  to  prove  the  fraudulent  voting.  We 
think  that  a  witness  is  competent  to  testify  to  a  fact  of  the  troth 
•}{  which  he  says  that  he  feels  *'  reasonably  certain."  Thai 
was  the  best  impression  of  an  eye-witnese,  aocl  it  mm  noi 
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necessary  that  bis  recollection  should  be  so  tlyld  as  to  exclude 
all  doubt:  1  GreeoL  Bv.  440. 

Exceptions  16  and  16.  —  Exceptions  numbered  16  and  16 
are  stated  in  the  record  as  follows: — 

The  defendant  next  {M'oceeded  to  prove  by  Robert  Hall  and 
John  WatkinSi  and  also  by  fifty  other  witnesses,  that  they 
were  present  at  the  election  at  Winston  precinct^  and  were 
duly  registered;  that  they  were  in  the  line  of  voters,  and  ten- 
dered ballots  with  the  name  of  Milton  B.  Teagne  thereon,  for 
sheriff,  to  the  judges  of  election;  that  these  votes  were  chal- 
lenged by  challengers  at  the  polls;  that  the  chief  of  police, 
Maroney,  when  they  were  challenged,  told  them  to  go  and  get 
their  witnesses,  and  return  at  two  o'clock,  the  time  appointed 
to  hear  challenges;  that  said  Maroney  was  in  charge  of  the 
depositions  to  preserve  order,  by  authority  of  all  the  judges  of 
election;  that  said  voters  returned  at  two  o'clock,  but,  owing 
to  the  large  number  of  voters,  said  voters  had  no  opportunity 
during  the  day  to  have  their  challenges  Med,  and  were 
thereby  prevented  from  casting  their  votes,  and  were  left  in 
the  line  when  the  polls  closed. 

The  court  stated  that  it  would  exclude  testimcmy  as  to  how 
the  voter,  or  witness,  ofifered  to  vote,  unices  he  actually  voted. 
Defendant  excepted*    (Brror  and  exception  No.  16.) 

The  defendant  ttien  stated,  under  the  ruling  of  the  court, 
that  he  would  not  actually  offer  such  testimony;  but  it  is  con* 
flidered  by  the  court  as  ofiered.  The  defendant  excepted  to 
(he  ruling.     (Brror  and  exception  Na  16.) 

Judge  Codey  says  (Constitutional  Limitations,  6S0,  621): 
^  So  it  is  held  that  an  exclusion  of  legal  votes — not  fraudu* 
lently,  but  through  error  in  judgment — will  not  defeat  an 
election,  notwithstanding  the  error  in  such  case  is  one  which 
there  was  no  mode  of  correcting,  even  by  the  aid  of  the  courts, 
since  it  cannot  be  known  with  certainty  afterwards  how  the 
excluded  eleotora  would  have  voted,  and  it  would  obviously 
be  dangerous  to  receive  and  rely  upon  their  subsequent  state- 
ments as  to  their  intentions,  after  it  is  ascertained  precisely 
what  effect  their  votes  would  have  upon  the  result'':  Hartt  v. 
Harvey,  19  How.  Pr.  262;  Webster  v.  Bymee,  84  Cal.  273; 
StaU  V.  Judge,  13  Ala.  806;  KrietM  v.  Behrenemeyerj  126  IlL 
141;  8  Am.  8t  Rep.  349.  The  law,  as  stated  by  Judge 
Cooley,  seems  to  be  in  accord  with  the  decisions  of  the  Ameri- 
ean  courta.  Some  of  our  legislative  bodies,  possibly  in  the 
heat  of  partisan  excitement,  have  acted  upon  a  different  prin- 

AM.  ST.  &BPn  Vol.  xul  — » 
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ciple.  We  are  the  better  satiefied  as  to  the  propriety  and 
justice  of  applying  the  rule  in  this  case  from  a  review  of  the 
other  testimony,  as  it  appears  in  the  following  extract  taken 
from  the  case  on  appeal. 

Prior  to  the  introduction  of  Robert  Hall  and  John  Watkins, 
the  defendant  had  introduced  H.  X.  Dwire,  who  testified  as 
follows:— 

That  he  and  J.  S.  White  were  the  Republican  judges  of 
election  at  the  Winston  box,  and  0.  A.  Hall  and  B.  J.  Shep- 
herd were  the  Democratic  judges;  that  the  polls  were  opened 
promptly  at  seven  o'clock  in  the  morning,  and  voting  imme- 
diately began;  that  the  votes  were  received  and  deposited  as 
rapidly  as  possible  from  that  time  until  sunset,  without  mter- 
mission  for  dinner;  that  for  an  hour  or  two  in  the  morning 
they  tried  each  challenge  as  it  was  made  by  the  respective 
sides;  that  the  judges,  upon  consultation,  unanimously  de- 
cided that  it  was  better  to  stand  aside  the  challenged' voters, 
and  notified  them  to  return  at  two  o'clock  with  their  witnesses, 
rather  than  to  delay  the  whole  line  to  send  for  witnesses;  that 
under  their  direction,  the  chief  of  police  instructed  the  chal- 
lenged voters,  when  challenged,  to  pass  out,  and  return  with 
their  witnesses,  as  aforesaid;  that  it  was  apparent,  from  the 
largely  increased  registration,  unless  this  was  done,  that  a 
large  number  of  the  qualified  voters  would  not  have  time  to 
vote,  and  this  was  done  solely  to  expedite  the  voting,  and  as 
soon  as  the  challenged  voters  returned  with  their  witnesses 
their  cases  were  heard  as  rapidly  as  possible,  and  that  there 
were  a  number  of  voters  in  line  when  the  polls  closed,  and 
that  there  were  1,206  votes  cast  in  the  Winston  precinct, 
where  all  this  occurred. 

The  defendant  requested  the  judge  to  instruct  the  jury  that 
there  was  not  sufficient  testimony  to  justify  them  in  finding 
that  certain  persons  mentioned  in  the  prayer  were  illegal 
voters.  The  charge  of  the  court  upon  this  pmnt  was  as 
follows:  — 

**The  request  is  made  by  the  defendant  that  the  court 
charge  you  that  there  is  no  evidence,  or  not  sufficient  evi« 
dence,  to  warrant  you  in  deducting  from  Teague's  column  the 
votes  of  Thomas  Hanes,  Frank  Fowler,  Thomas  Lee,  George 
Foy,  N.  L.  Young,  Bd  Davis,  Charles  Yokely,  Creed  Hairston, 
James  Brown,  Bob  Moore,  and  William  Holmes. 

**  Where  there  is  no  evidence  tending  to  prove  an  issue,  it 
is  generally  the  duty  of  the  court  so  to  declare;  but  a  separate 
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issue  has  not  been  framed  or  submitted  as  to  eaeh  vote.  The 
evidence  as  to  each  vote  is  simply  so  much  evidence  bearing 
upon  the  onlj  two  issues  submitted  to  you.  The  plaintiff 
insists  that  there  is  evidence  to  show  said  votes  illegal.  The 
court  declines  to  charge  you  that  there  is  or  is  not  evidence 
showing  the  illegality  of  the  above-named  votes.  Your  com- 
bined recollections  are  better  than  the  court's.  You  have 
taken,  the  court  is  happy  to  observe,  very  copious  notes  of  the 
testimony,  and  the  court  leaves  it  to  you  to  determine  whether 
there  is  any  evidence,  and  if  so,  whether  it  is  suBScient  to 
convince  you  by  a  clear  preponderance  that  the  above-named 
votes  are  illegal,  bearing  in  mind  all  the  rules  of  law  laid 
down  by  the  court'' 

The  refusal  to  give  the  instruction  asked,  and  the  substitu- 
tion  of  the  foregoing,  were  assigned  as  error  in  the  twenty- 
second  and  twenty-third  exceptions. 

The  testimony  that  the  voter  Hanes  got  his  tickets  at  a 
table  where  ^^Teague  tickets"  only  were  distributed,  and  from 
the  known  agent  of  the  defendant,  Teague,  and  ^'came  down 
the  line  within  the  ropes,  and  voted,"  was  sufficient  to  be  su'  - 
mitted  to  the  jury  as  evidence  that  he  voted  for  the  defendant. 
The  reasons  and  authorities  upon  which  we  reach  this  con- 
clusion have  already  been  given  in  the  discussion  of  the 
exception  growing  out  of  the  testimony  of  Winchester. 

Thomas  Lee,  another  of  the  eleven  mentioned  in  the  prayer 
for  instruction,  told  John  G.  Young,  the  registrar,  when  first 
examined,  that  he  was  bom  in  October,  1868,  and  was  therefore 
only  twenty  years  old.  It  is  true  that  a  person  unknown  to 
the  registrar  came  back  with  Lee  and  swore  that  he  was 
twenty-one  years  old.  We  think  that  his  statement  as  to  the 
time  of  his  birth  was  just  such  a  declaration  aa  we  have 
already  held  in  this  case  to  be  admissible  as  to  age.  Bob 
Moore  and  William  Holmes,  if  the  testimony  of  the  witnesses 
as  to  their  respective  declarations  is  to  be  believed,  were  resi- 
dents, the  one  of  Stokes  and  the  other  of  Rowan  County. 

The  testimony  of  N.  L.  Young  and  that  of  Giles  Bason  are^ 
conflicting  as  to  the  time  when  the  former  came  to  Winston.. 
According  to  his  own  testimony,  he  had  no  settled  home  frorih 
the  time  he  came  from  South  Carolina,  in  1885,  till  his  wife 
died  in  South  Carolina,  in  January,  1887.  He  testifies  that  he 
came  to  Winston  to  live  in  January,  1887,  and  also  to  what  is 
Inconsistent  with  that  statement,  that  he  came  to  Winston  on 
a  visit  in  the  summer  of  1887,  when  the  other  witness  says 
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he  first  Kmoved  to  that  place  in  the  Bummer  of  1888,  after 
electioneering  commenced.  If  Yonng,  being  a  resident  of 
South  Carolina,  came  to  North  Carolina  and  ^^pastored 
around  "  (to  use  his  own  expression),  revisiting  his  old  home 
occasionallj,  and  having,  as  described,  no  **  settled  home,** 
which  we  construe  to  mean  no  fixed  purpose  of  remaining  at 
any  place  to  which  he  went,  till  he  "  came  to  Winston  to  live,*' 
then  until  that  time  he  was  not  a  resident  of  any  county  in 
North  Carolina,  nor  a  qualified  voter,  until  he  had  remained 
within  the  state  twelve  months  after  coming  animo  manendi. 

Having  instructed  the  jury  very  fully,  clearly,  and  correctly 
as  to  what  were  the  qualifications  essential  to  confer  the  right 
of  sufi'rage,  we  think  that  the  judge  properly  left  the  jury  to 
determine,  in  view  of  the  fact  that  Young  had  contradicted 
himself  in  a  material  portion  of  his  testimony,  and  was  also 
contradicted  by  another  witness,  whether  he  was  a  qualified 
voter  under  the  rules  laid  down  by  bim. 

There  was  testimony  tending  directly  to  show  that  Ed 
Davis  resided  in  Danville,  Virginia,  until  June,  1888,  after 
which  time  he  could  not  have  acquired  the  right  of  a  citizen 
to  vote  by  residence  in  this  state. 

Creed  Hairston's  testimony  tended  to  show  that  he  was  a 
resident  of  Stokes  County,  and  William  Reynolds  stated  ex- 
plicitly  that  Hairston  lived  in  Stokes  County.  The  testimony 
of  the  witnesses  Charles  and  Bodenheimmer,  if  believed, 
would  establish  the  fact  that  Charles  Yokely  had  resided  in 
Forsyth  County  only  about  one  month  before  the  election. 

Mr.  Bessent,  the  tax  collector  in  Winston,  who  made  it  his 
business  to  look  up  every  resident  of  Winston,  testifies  that 
Frank  Fowler  was  never  there  till  a  few  months  before  the 
election,  and  never  paid  tax  there;  that  the  witness  saw  him 
buy  a  ticket,  for  Clarksville,  Virginia,  on  the  day  following 
the  election,  and  that  he  had  never  been  at  Winston  since. 
We  think  that  this  testimony  was  properly  submitted  to  the 
jury,  to  determine  whether  the  voter  was  qualified  under  the 
general  instruction  given  by  the  court.  The  jury  were  al- 
lowed, properly,  to  say  whether  George  Foy  was  a  resident  of 
Forsyth  County.  He  left  the  home  of  his  parents,  in  Rock- 
ingham, where  he  had  certainly  become  a  resident,  every 
summer,  to  work  in  the  tobacco  factories,  and  left  when  the 
season  was  over.  The  fact  that  he  stated  that  he  considered 
Winston  his  home  did  not  settle  the  question  of  law.  The 
jury  were  at  liberty  to  conclude  from  his  own  statement  that 
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be  bad  never  abandoned,  at  any  time,  tbe  idea  of  ivtarning  to 
bis  father's  bouse  wben  tbe  season  was  over,  and  bad  never 
lost  bis  rigbt  to  vote  in  Rockingham  County.  * 

James  Brown  was  challenged  as  a  non-resident  by  Dr 
£erner,  and  then  admitted  that  be  came  originally  from 
Virginia,  leaving  his  wife  there,  but,  in  order  to  fix  his  resi- 
dence in  North  Carolina,  went  ofif  and  returned  with  a  letter 
postmarked  ^^Kernersville,"  where  be  was  then  proposing  t» 
vote,  and  purporting  to  announce  that  bis  wife  was  dead 
and  another  person  in  jail,  and  he  could  come  home.  Dr. 
Kerner  testified  that  he  had  practiced  medicine  in  Kerners* 
ville  township  for  forty  years,  and  bad  never  seen  Brown  till 
be  came  to  tbe  polls,  and  had  never  seen  him  since.  It  it 
true  that  another  witness  testified  that  Brown  bad  been  a 
resident  of  tbe  township  for  many  years,  but  was  then  work- 
ing on  a  railroad  in  the  eastern  part  of  tbe  state;  but  bis 
evidence,  if  Dr.  Kerner  was  believed,  was  in  direct  conflict 
with  Brown's  own  statement  and  letter.  It  was  proper  that 
tbe  jury  should  have  been  left  to  settle  tbe  question  of 
Brown's  eligibility  as  an  elector  under  tbe  law  as  explained 
to  them. 

It  is  in  vain  to  attempt  to  protect  any  community,  where 
there  is  a  demand  for  laborers  in  manufiacturing  establish* 
ments,  on  railroads  in  process  of  construction,  and  where  an 
bicreased  number  are  needed  in  tbe  fall  season,  wben  tbe 
erops  are  being  gathered,  against  an  influx  of  tramps  imported 
in  the  excitement  of  a  canvass  for  office,  unless  juries  are 
allowed  to  consider  every  circumstance  that  tends  to  show 
fraudulent  practices  by  which  residents  of  other  counties  or 
states,  or  residents  of  this  state  who  have  not  yet  acquired 
tbe  elective  franchise,  are  allowed  to  defeat  tbe  will  of  a 
majority  of  the  qualified  voters,  just  as  it  is  competent  to 
admit  every  circumstance  tending  to  prove  or  disprove  the 
allegation  that  tbe  execution  of  a  deed  was  procured  by  fraud. 
Tbe  presumption  is  in  favor  of  the  validity  of  a  deed  executed 
with  all  of  tbe  forms  of  law,  but  it  can  be  rebutted  by  proving 
fraud  to  the  satisfaction  of  a  jury.  So  when  an  elector  is  al- 
lowed to  deposit  his  ballot,  the  burden  is  on  one  who  questions 
its  validity  to  sbow,  by  a  preponderance  of  testimony,  tbe 
truth  of  sucb  facts  or  circumstances  as  are  relied  upon  to 
establish  the  disqualification.  His  honor's  instruction  was, 
in  this  respect,  therefore,  correct. 

Tbe  charge  given  upon  this  subject  was  properly  substituted 
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for  that  asked,  and  upon  the  refuaal  to  give  which  exception 
19  is  based. 

The  defendant  does  not  contend  that  the  court  could  not 
proceed  to  judgment  upon  the  issues  submitted  and  the  re- 
sponses to  them;  nor  is  it  insisted  that  the  defendant  has  lost 
the  opportunity,  on  account  of  the  form  of  the  issues,  to  pre- 
sent to  the  court  below,  and  on  appeal  for  review  here,  any 
▼iew  of  the  law  applicable  to  the  evidence.  Subject  to  these 
two  objections,  the  form  and  number  of  the  issues  that  arise 
out  of  the  pleadings  must  be  determined  by  the  judge  who 
tries  the  case,  in  the  exercise  of  a  sound  discretion:  Emry  v. 
Baleigh  eU,  R  R.  Co.,  102  N.  C.  224;  MeAdoo  v.  Richmond  etc. 
R  R.  Co.,  105  N.  C.  140. 

We  think  that  the  judge  correctly  interpreted  and  explained 
the  law  requiring  a  voter  to  procure  a  certificate  when  he  re- 
removes  from  one  township  to  another.  The  constitution 
(art.  6,  sec.  2)  contemplated  the  enactment  of  registration 
laws,  passed  with  a  view  to  prevent  fraud,  and  the  disqualifi- 
cation of  even  bona  fide  residents  or  citizens  who  refuse  or  ne- 
glect to  comply  with  reasonable  requirements  intended  for  the 
purpose  mentioned. 

We  concur  with  the  court  below  in  the  construction  given 
to  the  registration  law,  that  any  registration  that  takes  place 
on  the  day  of  election  is  invalid  and  illegal,  unless  the  voter 
becomes  of  age  on  that  day,  or  shows  the  judges  of  election 
that,  for  any  other  good  reason  (as  to  which  the  judges  of 
election  are  to  determine),  he  has  become  entitled  to  vote. 

If  the  registrar  receives  a  certificate  of  removal  outside  of 
the  township  for  which  he  is  acting,  administers  the  proper 
oath  to  the  voter,  and  enters  his  name  on  the  registration-book 
after  his  return  home,  though  he  did  not  have  the  said  book 
with  him,  the  registration  is  valid.  His  honor  did  not  err  in 
instructing  the  jury  that  such  was  the  proper  construction  of 
section  2681  of  the  code. 

We  do  not  deem  it  necessary  to  discuss  at  length  the  in- 
struction that  gave  rise  to  exception  No.  81.  It  needs  no 
argument,  in  view  of  the  interpretation  we  have  given  to  the 
constitution  (art  6,  sees.  1,  2),  and  the  registration  laws, 
enacted  in  pursuance  of  its  provisions,  to  prove  that  one  whose 
true  residence  is  in  one  township  is  not  a  qualified  voter  of 
another,  where,  after  escaping  from  prison,  he  is  hiding  as  a 
fugitive  from  justice. 

There  is  abundant  evidence  of  patience,  faimeeSi  leamingt 
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ind  ability  in  tbe  conduct  of  the  trial  and  exposition  of  the 
law  by  the  judge  below,  and  upon  a  careful  review  of  all  tbe 
exceptions  to  bis  rulings  and  his  charge,  we  find  no  error  of 
which  the  defendant  can  justly  complain. 
Judgment  affirmed. 

JuBT — Ohallbnox  to  thv  Array.  —The  fact  that  a  sheriff  who  retonu 
the  jury  ia  a  brother  of  one  of  the  parties  is  a  good  caiue  to  ohallenge  the  ar- 
ray: Munahower  y.  PaUoii,  10  Serg.  &  R.  334;  13  Am.  Dec.  S78. 

Elictions  —  QuALiYiGATiONS  ov  VoTBRS.  —  As  to  the  nature  of  the  oath  of 
aUegianoe  and  the  manner  of  making  a  declaration  of  intention  to  become  a 
citizen,  see  Andret  w,  CireuU  Judge,  77  Mich.  86.  The  qualificationB  of  school 
electors  are  not  identical  with  those  of  ordinary  electors  under  the  constitn- 
tioa!  BeUm  y.  ^tirr,  76  Mich.  1.  But  no  provisions  being  made  for  allowing 
women  to  Yote  for  school  officers  only  at  elections  where  school  and  other 
officers  are  to  be  elected,  their  right  to  vote  cannot  be  exercised,  oYen  though 
at  eleotiooa  for  school  officers  alone  they  might  Yote:  OUhey  y.  MeKhdqf,.  75 
Mich.  64SL  Every  oitisen  of  a  county  need  not  necessarily  be  an  elector,  but 
every  elector  must  be  a  oitiiten  of  tbe  oounty  in  which  he  resides  and  seeks  to 
vote:  Andretm  y.  Probate  Judge^  74  Mich.  27S.  A  residence  of  twelve 
months  in  the  state  and  six  months  in  the  county  is  necessary  to  entitle  one 
to  vote  for  county  officers  in  Texas:  LiUie  v.  8iaU,  76  Tex.  617.  For  a 
discussion  of  the  qualifications  necessary  to  make  one  a  voter  according  to 
law,  see  KeUogg  y.  Hkkmam,  12  Col.  267;  KreUn  y.  Bekrentmeyer,  125  HI.  141; 
8  Am.  St.  Bep.  349»  and  note.  Temporary  absence  will  not  disqualify  a 
voter  on  the  ground  of  a  ehange  of  domicile:  Damt  y.  State,  75  Tex.  421.  Dm^ 
laratioos  of  a  Yoter.  made  subsequent  to  the  election,  are  not  oompetent  to 
prove  him  disqualified  as  an  elector  in  such  election:  KrtHe  v.  Btkrenemtyer, 
126  HL  141;  8  Am.  St  Rep.  849;  Dame  v.  State,  76  Tex.  421. 

BLBonoKt^  BYiDBroB  TO  Show  vor  Whom  a  Baiaot  was  Oast.  —The 
balloli  tJMmnelves  ooostitato  the  best  evidence  of  the  intention  of  those  who 
east  thems  Andrewe  v.  Probate  Judge,  74  Mich.  278;  (Kbson  v.  S^pervtmret  80 
Old.  359;  Dkam  v.  Orr,  49  Ark.  238;  4  Am.  St.  Rep.  42;  HoKfiman  v.  Tomg. 
17  Or.  150;  11  Am.  St  Rep.  787,  and  extended  note  798-80a  A  ballot  musi 
be  interpreted  according  to  the  ordinary  rules  which  apply  to  the  construo- 
lion  of  written  instruments:  Dame  v.  Staie,  75  Tex.  421.  Compare  Brown  y. 
MeCMhtm,  76  Iow%  479;  14  Am.  St.  Rep.  228^  and  partioularly  cases  cited  in 
note.  Where  the  names  of  both  candidates  were  printed  upon  the  ballot 
and  across  and  above  the  upper  name  a  pencil-mark  was  drawn,  erasing  the 
first  initial  of  the  name  and  touching  the  next,  the  pencil-mark  was  consid- 
ered as  having  erased  the  upper  name;  Davie  y.  State,  75  Tex.  421.  Eleo- 
tors  may  testify  as  to  whom  they  voted  for,  but  cannot  be  compelled  to  do 
so  if  they  insist  upon  their  privilege  of  the  secrecy  of  the  ballot:  Dixom  v. 
Orr,  49  Ark.  238;  4  Am.  St  Rep.  42,  and  note.  But  the  aeereoy  of  the  bal- 
lot is  for  the  lawful  voter  merely,  and  an  illegal  voter  may  be  required  to 
diadose  for  whom  be  Yoted:  State  v.  Krqfi,  18  Or.  551. 

BuonoKfl^  BuRDRR  or  PRooif  nr  OoNTRBn  ov.  — The  contestant  mval 
show  not  only  that  the  votes  were  illegal,  but  alM>  that  they  were  east  for  the 
eontastee:  Bmedl  v.  McDowell,  88  Gal.  70.  A  ballot  is  ordinarily  presumed 
to  be  legal  and  to  have  been  legally  cast:  Oumm  v.  HtAbard,  97  Ma  311;  10 
Am.  8t  Rep.  812.    The  bnrden  of  proof  ia  upon  the  omitestant  to  show  that 
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IIm  btBohi  ia  •vidtaoe  sm  tb«  identieal  ones  oatfe  at  the  eleotioit:  Femtom  t. 
SeUt,  17  Or.  189;  11  Am.  St  Bep.  aOl,  and  note.  Where  fraud  u  praotieed  a* 
apartioalar  precinct,  the  entire  vote  of  snoh  precinct  may  be  rejected;  bat 
while  the  legal  votea  cast  are  not  invalidated  by  the  frand,  the  burden  u 
upon  him  claiming  them  to  prove  them:  JJoyd  t.  Suttivanf  9  Mont.  678. 

ELionoMB  — BiQiSTBATioii  OF  VoTBR&  — Begistratimi  is  essential  to  a 
citizen's  exercise  of  his  right  to  vote,  and  possessing  the  other  legal  qualifica^ 
tion%  registratiiHi  duly  made  is  prima  fack  evidence  of  his  electoral  nght: 
BmmpUm  v.  Wakbvp,  104  N.  G  468.  It  is  not  sufficient  reason  to  deprive  a 
qualified  voter  of  his  vote  that  another  has  been  registered  who  ought  not 
to  have  been,  and  has  no  right  to  vote:  Dt  Berry  v.  ^tdbtem,  102  N.  a  465; 
11  Am.  St.  Bep.  767t  and  note  as  to  the  effect  of  the  registration  law  upon 
tiie  qualifications  of  electors.  A  failure  to  comply  with  the  registration  law 
invalidates  an  election:  8taU  v.  Harrvion,  98  Mo.  426. 

BLionoNa,  CoMFUkiiiT  ni  Contb8T8  ov.  —  A  complaint  in  an  eleetioB 
oonteat  is  suffioient  in  substanoe  if  it  follows  the  statute  prescribing  what  its 
oontents  shall  be:  Bur^  v.  Perry,  26  Neb.  414;  and  it  need  not  show  the 
namea  of  the  persons  whose  ballots  are  alleged  to  have  been  improperly 
eountedi  JTrdte  v.  Btkrenameyer,  126  IlL  141;  8  Am.  St.  Bep.  349.  Penons 
having  interests  adverse  to  the  contestant  must  be  made  parties  to  the  eon- 
test:  ButIk  v.  Perry^  26  Neb.  416.  The  oomplamt  should  be  filed  at  the  first 
term  of  court  next  after  the  eleotion,  in  an  adjoining  oirouit^  where  the  oon- 
teat is  of  an  election  of  a  oircuit  judge;  but  it  may  be  presented  to  the  judge 
af  saoh  eimit  in  Tuoation:  fll^^  v.  JRIisM,  98  Ma  IS. 
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GamiMMf  Law  —  HvaaaHp't  Anmn  lo  OomiiT  Earn  o«  an  Wi 

A  hnsliand  who^  under  menaoe  of  death  to  both  partiea  in  case  of  la- 
fnaaU  and  by  presenting  a  loaded  gun  at  both  parties,  constrains  lui 
wife  to  submit  and  a  man  bo  undertake  an  attempted  sexual  connection, 
la  guilty  of  an  attempt  to  ooounit  rapeu 

Indictment  for  an  assault,  with  intent  to  oommit  rape. 

Theodore  F.  Davidsony  attorney-general^  for  the  state. 

Shepherd,  J.  Ordinarily,  precedent  is  grateful  to  the  jn- 
dicial  mind,  as  something  approved  and  steadfast  on  which  it 
may  rest  with  confidence;  bat  sometimes  cases  arise  of  such 
exceptional  enormity  that,  for  the  fair  name  of  humanity,  the 
judge  would  hope  to  find  no  counterpart  in  criminal  annals. 
We  incline  to  believe  that  the  case  under  consideration  is  one 
of  such  bad  eminence.  Unmatched  in  iniquity  as  it  appears 
to  be,  it  is  hoped,  however,  that  the  ai^lication  of  a  few  ele-^ 
mentary  principles  will  harmonize  the  conclusion  to  which 
we  have  arrrved,  not  only  with  our  moral  conceptions  of  what 
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ahould  be  the  law,  b«t  also  with  its  strict  formal  adminis- 
tration. 

The  facts  are  abhorrently  simple.  The  white  husband  of  a 
white  wife,  under  menace  of  death  to  both  parties  in  case  of 
refusal,  and  supporting  his  threat  by  a  loaded  gun  held  over 
the  parties,  constrains  a  colored  man  to  undertake  and  his 
wife  to  submit  to  an  attempted  sexual  connection.  The  de- 
tails of  this  shocking  transaction  are  so  disgusting  that  we 
will  not  stain  the  pages  of  our  reports  with  their  particular 
recitaL  Suffice  it  to  say  that,  under  the  coercion  of  the  de- 
fendant, Lowery,  the  colored  man,  did  actually  make  the 
attempt.  Indeed,  he  did  everything  necessary  to  constitute 
the  crime  of  rape,  except  actual  penetration.  Fortunately, 
the  fright  and  excitement  rendered  him  incapable  of  consum- 
mating the  outrage,  which,  as  we  understand  the  case,  he 
would  otherwise  have  perpetrated;  and  alike  fortunately,  at 
perhaps  the  critical  moment,  the  gun  discharging  itself  in  the 
hands  of  the  unnatural  husband,  the  enforced  assailant  was 
enabled  to  effect  his  escape. 

Under  the  laws  of  this  state,  the  offense  of  an  assault  with 
intent  to  commit  rape,  although  subject  to  very  severe  punish- 
ment, is  technically  a  misdemeanor,  and  there  being  no  degrees 
in  this  class  of  crimes,  it  must  follow  that  if  the  defendant  is 
guilty  at  all,  he  must  be  guilty  as  a  principal.  The  defendant 
strangely  insists  that  he  is  not  guilty,  because  he  is  the  hus- 
band of  the  prosecutrix^and  he  relies,  as  a  defense,  upon  the 
marital  relations,  the  duties  and  obligations  of  which  he  has, 
by  all  the  laws  of  God  and  man,  so  brutally  violated. 

In  our  opinion,  in  respect^  to  this  offense,  he  stands  upon 
the  same  footing  as  a  stranger,  and  his  guilt  is  to  be  deter- 
mined in  that  light  alone.  The  person  of  every  one  is,  as  a 
rule,  jealously  guarded  by  the  law  from  any  involuntary  con* 
tact,  however  slight,  on  the  part  of  another.  The  exceptions, 
as  in  the  case  of  a  parent,  or  one  in  loeo  parentis;  moAeraielj 
chastising  a  child  {SiaU  r.  Harris,  68  N.  C.  1),  or  a  school- 
master a  pupil  {StaU  v.  PmdaryroM,  2  Dev.  A  B.  866;  81  Am. 
Dec.  416;  and  Boyd  t.  8iaM$^  88  Ala.  169;  16  Am.  St.  Rep.  81), 
are  strict  and  rare.  It  was  at  one  time  held  in  our  state  that 
the  relation  of  husband  and  wife  gave  the  former  immunity,  to 
the  extei^  lliat  the  courts  would  not  go  behind  the  domestic 
curtain  and  wrutiniae  too  nicely  every  family  disturbance, 
even  though  amounting  to  an  assault:  8i(U$  v.  Rhodes,  FhilL 
(M.  a)  468;  98  Am.  Dee.  7&  ButsinoeflMiV.  OIJv«r,70N.a 
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60,  and  Bubseqnent  cases,  we  have  refused  **  the  blanket  of  the 
dark  "  to  these  outrages  on  female  weakness  and  defeneeless- 
ness.  So  it  is  now  settled  that,  technically,  a  husband  cannot 
commit  even  a  slight  assault  upon  his  wife,  and  that  her  person 
is  as  sacred  from  his  violence  as  from  that  of  any  other  person. 
It  is  true  that  he  may  enforce  sexual  connection,  and,  in  the 
exercise  of  this  marital  right,  it  is  held  that  he  cannot  be 
guilty  of  the  offense  of  rape.  But  it  is  too  plain  for  argument 
that  this  privilege  is  a  personal  one  only.  Hence  if,  as  in 
Lord  Audley*$  Case^  8  How.  St  Tr.,  the  husband  aids  and 
abets  another  to  ravish  his  wife,  he  may  be  convicted  as  if 
he  were  a  stranger.  The  principle  is  thus  tersely  expressed 
by  Sir  Matthew  Hale:  ^'For  though  in  marriage  she  hath 
given  up  her  body  to  her  husband,  she  is  not  to  be  by  him 
prostituted  to  another  ":  Hale  F.  G.  629;  2  Bishop  on  Criminal 
Law,  1135;  8  How.  St.  Tr.  401. 

It  thus  appearing,  we  think,  beyond  all  question,  that  the 
defendant  in  this  indictment  is  to  be  regarded  as  a  stranger, 
we  will  further  consider  the  case  in  that  aspect  alone. 

It  is  contended  that  as  Lowery  acted  under  coercion,  and 
was  for  that  reason  excusable,  there  was  no  intent  to  commit 
rape,  and  therefore  the  defendant  cannot  be  convicted.  It 
will  be  observed  that  the  intent  of  Lowery  to  commit  the 
offense  is  not  determined  alone  by  the  presumption  that  every 
one  is  presumed  to  intend  the  natural  consequences  of  his 
act;  but  he  testifies  that  he  did  actually  attempt  to  have 
sexual  connection.  Here,  then,  we  have  a  specific,  actual 
intent  to  commit  the  foul  deed,  and  can  it  be  that  he  who 
conBtrains  the  will  of  another  to  commit  such  a  crime  is  to 
be  permitted  to  shield  himself  upon  the  ground  that  there 
was  an  entire  absence  of  criminal  intent  7  If  this  be  true, 
then  one  who  coerces  another  to  shoot  down  a  third  person  in 
cold  blood  is  not  guilty  of  murder,  because  there  is  no  intent 
for  which  the  person  doing  the  shooting  is  criminally  respon- 
sible. The  law,  in  such  a  case,  couples  the  act  of  the  instru- 
ment with  the  intent  of  the  instigator,  and  in  this  way  he  ia 
held  guilty  of  murder.  And  this  is  true,  also,  where  the  in- 
strument is  under  the  age  of  seven,  and  condnaively  presumed 
to  be  incapable  of  having  any  criminal  intent  So,  too,  if  one 
is  indicted  under  our  statute  for  shooting  at  a  railroad  train, 
with  intent  to  injure  it,  and  it  appears  that  he  coerced  another 
to  do  the  shooting,  can  it  with  reason  be  said  that  he  ia  not 
guilty  because  his  instrument  did  not  have  an  intent  to  infliet 
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any  injury?  These  and  other  examples  which  we  could  cite 
from  our  reports  well  illustrate  the  principle  upon  which  our 
case  depends,  and  especially  is  this  so  when,  as  we  have  said, 
the  specific  intent  is  expressly  shown  by  the  testimony.  We 
are  clearly  of  the  opinion  that  the  unlawful  act  committed  in 
pursuance  of  the  combined  intents  of  the  defendant  and  his 
enforced  instrument  are  amply  sufficient  to  sustain  the  con* 
▼iction. 

While  placing  our  decision  upon  this  ground,  we  are  not 
prepared  to  say  that,  under  the  circumstances,  Lowery  would 
have  been  excusable  had  he  completed  the  ofiense.  We  leave 
this  an  open  question,  remarking,  however,  that  the  tabula  in 
naufragio  of  Lord  Bacon  has  been  well-nigh  submerged  by 
judicial  and  critical  casuists:  See  Wharton  on  Criminal  Evi- 
dence, sees.  560, 661,  and  notes'to  second  edition;  United  State$ 
V.  Holmes,  1  Wall.  Jr.  1;  see  also  Coleridge,  C.  J.,  in  the  case 
of  The  Higniotte,  decided  in  1884.  But  mark  the  diversity. 
There  the  displaced  struggler  for  life  was,  by  clinging  to  the 
plank,  insufficient  for  two,  as  much  attacking  his  companion 
in  shipwreck  as  if  he  were  firing  at  him  with  a  pistol.  In  our 
case,  the  victim  is  entirely  innocent,  in  no  way  threatening, 
by  her  act  or  deed,  any  harm  to  the  attempted  ravisher.  In 
ibis  view  of  the  case,  let  us  briefly  refer  to  the  authorities. 

In  Broom's  Legal  Maxims,  17,  18,  it  is  said:  ^*  In  accord- 
ance with  the  legal  principle,  necessitas  inducit  privilegiuTn^ 
the  law  excuses  the  commission  of  an  act  prima  facie  crimi- 
nal, if  such  act  be  done  involuntarily,  and  under  circumstances 
which  show  that  the  individual  doing  it  was  not  really  a  free 
agent  Thus  if  A,  by  force,  takes  the  hand  of  B,  in  which  is 
a  weapon,  and  therewith  kills  C,  A  is  guilty  of  murder,  but  B 
is  excused;  though  if  merely  moral  force  be  used,  as  threats, 
duress  of  imprisonment^  or  even  an  assault,  to  the  peril  of  his 
life,  in  order  to  compel  him  to  kill  C,  this  is  no  legal  excuse.'' 
For  this  is  dted  1  Hale  P.  C.  434,  whigh  seems  to  be  entirely 
in  point  East,  in  his  Pleas  of  the  Crown  (vol.  1,  p.  294), 
undertakes  to  argue  that  '^  if  the  commission  of  treason  may 
be  extenuated  by  the  fear  of  present  death,  there  seems  to  be 
no  reason  why  homicides  (or  any  of  the  other  capital  ofienses, 
of  course)  may  not  also  be  mitigated  upon  the  like  considera- 
tions of  human  infirmity ":  Bishop  on  Criminal  Law,  348. 
To  this,  however,  an  answer  is  found  in  4  Blackstone,  30,  where 
be  says:  **In  time  of  war  or  rebellion,  a  man  may  be  justified 
in  doing  many  treasonable  acts  by  compulsion  of  the  enemy. 
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or  rebdii  whiob  would  admit  of  no  excuse  In  the  time  of 
peace.  This,  however,  eeems  only,  or  at  least  principally,  to 
hold  as  to  positive  crimes  so  created  by  the  laws  of  society, 
and  which,  therefore,  society  may  excuse,  but  not  as  to  natu- 
ral offenses  so  declared  by  the  law  of  Ood And  there- 
fore, though  a  man  may  be  violently  assaulted,  and  hath  no 
other  possible  means  of  escaping  death  but  by  killing  an  in- 
nocent person,  this  fear  and  force  shall  not  acquit  him  of  mur- 
der; for  he  ought  rather  to  die  himself  than  escape  by  the 
murder  of  an  innocent"  If  this  be  so,  and  the  crime  of  rape 
is  considered  so  heinous  as  to  be  punishable  in  the  same  way 
as  murder,  it  would  seem  that  ^'  human  infirmity"  ought  not 
to  be  tolerated  by  our  laws  to  the  extent  of  excluding  one  for 
the  violation  of  female  virtue  on  the  plea  of  danger  to  himself, 
however  great  or  imminent  For  the  reasons  first  stated,  we 
think  that  the  ruling  of  his  honor  was  correct,  and  that  there 
is  no  error.                              ^^__ 

Mkrbimov,  OL  J.,  diMented,  and  expressed  m  hit  opinion  thai,  In  tfao  nar 
tare  of  the  marriage  relation,  the  husband  himself  oannot  commit  rape,  nor 
an  assault  with  intent  to  commit  rape,  npon  his  wife.  He  ean  commit  either 
at  the  crimes  against  his  wife  by  procuring,  aiding,  abetting  or  encooraging 
another  to  oommit  them,  or  either  of  them,  and  his  gailt»  in  snch  case,  de- 
pends entirely  npon  the  perpetration  of  the  offense  by  a  third  party.  In  the 
present  oase^  there  was  no  intent  on  the  part  of  the  third  party  to  oommit 
either  of  these  crimes,  and  such  intent  was  an  essential  element  of  the  crime^ 
■nd  for  this  reason  the  husband  is  not  guilty  of  the  crime  charged  in  the  in- 
diotment  He  ii^  however,  chargeable  with  having  committed  an  assault 
with  a  deadly  weapon,  and  with  intent  to  kiU,  both  upon  his  wife  and  the 
third  person.  It  is  nrged  that  the  punishment  for  the  last-named  erime  is 
not  adeq[uate;  but  that  is  no  argument  The  oonrto  have  nothing  to  do  with 
ihe  punishment  of  criminals  further  than  to  impose  the  punishment  for  the 
crime  as  fixed  and  imposed  by  law. 

Rape.  —A  husband  may  be  aooessary  to  the  crime  of  rape  npon  his  ewa 
wife:  Note  to  ^irM  ▼.  Ao^  SO  Am.  Deo.  ISS;  Pecfik  r.  Cii|MMa,  OB  MidL 
ISO;  4  Am.  St.  Bep.  S67. 


Feb.  1880.]  Stats  «.  Stsblb.  67S 

Statb  v.  Stbblb. 

DM  NOBTH  GABOUHA,  VB&I 

LrvKUPKis — Right  to  Exoludx  Dbummxbs.  — An  innkeeper  need  not  ad- 
mit and  hai  power  to  prohibit  the  entrance  of  any  person  or  claas  of 
peraons  into  hia  hooto  for  the  pnrpoae  of  plying  hia  gneata  with  eolioi- 
tationa  for  patronage  in  their  bnainesa;  and  the  gnest  haa  a  poeitive 
right  to  demand  of  the  heat  snoh  protection  aa  will  exempt  him  from 
annoyance  by  persona  who  intrade  upon  him,  without  invitation  and 
without  welcome^  to  subject  him  to  torture  by  a  diaplay  of  their  gooda, 
or  a  recommendation  of  their  nostrums  or  business. 

iHVKKiepKRa.  —  GmBTB  OF  A  HoTXt^  AKD  Trayelvbs  OR  Otrxe  Psbsoxs 
entering  it  with  the  bona  JkU  intent  of  becoming  guests,  cannot  be  law- 
fully prevented  from  going  in,  or  be  put  out  by  force  after  entrance, 
provided  they  are  able  to  pay  the  charges,  and  tender  them  if  requested 
by  the  landlord,  unless  they  are  persons  of  bad  or  suspicious  character, 
vulgar  habits,  or  so  objectionable  to  patrons  of  tiio  house,  on  account  of 
race,  that  it  would  injure  the  business  to  admit  them  to  all  portions  of 
tha  hotel,  or  unless  they  attempt  to  take  advantage  of  the  freedom 
thereof  to  injure  the  landlord's  chances  of  profit  derived  either  from  his 
inn,  or  any  other  business  incidental  to  or  connected  with  its  manage- 
ment^ and  constituting  a  part  of  the  provision  for  the  wanta  or  pleaaara 
of  his  patrons. 

Ihhxxbpxbs —  Who  mat  bi  Bxolubbo  ntOK  Horn..  —  When  persons,  un- 
objectionable on  account  of  character  or  race,  enter  a  hotel,  not  aa 
guests,  but  intent  on  pleasure  or  profit,  to  be  derived  from  intercourse 
with  its  inmates^  they  are  there,  not  of  rights  but  under  an  implied  U- 
eanaa,  that  may  be  revokad  at  any  time  by  tha  innkaapar,  who  may  er- 
pel,  without  unneoessary  force,  all  who  have  not  aoquired  rights  growing 
out  of  tha  relation  of  guest^  and  must  expel  all  who,  by  their  conduct, 
oraata  a  nuisanoe,  and  prove  an  annoyance  to  his  patrons. 

IWKEBFna.  —  BxouLATioir,  made  by  an  innkeeper,  that  propriatora  of 
livary-atablea,  and  ibair  agenta  or  aarvanti,  ahall  not  be  allowed  to  ea- 
ter Ids  hotel  for  tha  purpose  of  aoliciting  patronage  for  their  business 
from  his  guests*  ia  a  reasonable  one;  and  after  notice  to  deeist,  a  person 
violating  it  may  be  lawfully  expelled  from  the  house^  if  excessive  force 
ia  not  used  in  ejecting  hiuL 

JmnoMnm  mat  BeiAxuam  Letset-stabli,  Naws-nAHD,  Babbbk-shop,  ob 
Lauvbbt  in  eonaaction  with  his  hotel,  and  exclude  all  who  come  so- 
Ueiting  snch  business;  or  he  may  contract  with  the  proprietor  of  a  livery- 
stable  in  the  vicinity  to  secure  for  the  litter,  so  far  as  he  legitimately 
can,  the  patronage  of  his  guests  in  that  line  for  a  per  centum  of  the  pro- 
eeeda  derived  from  anoh  business  with  tiie  patrona  of  hia  house.  He  may 
than  make,  and  aftOr  personal  notiee  to  violators  enforoe^  a  rule  excluding 
from  his  hotel  tha  agents  and  representativea  of  other  livery-stables 
who  enter  to  solicit  the  patronage  of  hia  guests;  and  where  one  has  per- 
aiated  in  visitmg  the  hotel  for  that  purpose,  after  notice  to  desist,  he  may 
use  sufficient  force  to  expel  him,  upon  his  refusal  to  leave,  and  may  eject 
him,  even  though  on  a  partionlar  ocoaaion  he  may  have  entered  for  a 
lawful  purpose,  if  ha  doea  not  disclose  it  when  requested  to  leave,  and 
haa  in  fact  been  soliciting  the  patronage  of  guests. 

bncKXXPER  —  KiOHT  TO  EjiCT  pARTT  HOT  GuEST.  —  Au  innkeeper  has  a 
rigbt  to  request  a  party  who  visits  his  inn,  not  aa  a  gueet  or  on  business 


f 


674  Stats  v.  Stiilb.  [N.  Carolina, 

witb  gaesta,  to  depart^  and  if  he  ttinam^  ihb  Innkeeper  may  gentlj  lay 
hie  hands  npon  him  to  lend  him  oot»  and  if  he  reetati,  employ  anfficient 
force  to  eject  him.  For  ao  doing  he  can  jnatify  on  a  proeecation  for  ae> 
sanlt  and  battery. 

Ikhkjupkbs  —  Right  to  Disorimikatb  lOAnm  Dauuusns.  —  An  inn- 
keeper may  make  a  valid  contract  for  a  Talnable  consideration  with  a 
certain  livery-etable  keeper,  and  give  him  the  ezdnsive  right  to  remain 
in  the  hotel  and  solicit  patronage  from  the  gnests,  and  snoh  innkeeper 
may  expel,  without  nnnecessary  force,  the  agent  of  a  rival  stable,  who^ 
after  notice  to  desist^  persists  in  aoUoiting  patronage  from  the  gnests; 
nor  is  his  right  to  expel  such  agent  forfeited  by  ftoling  to  order  the 
agent  of  another  stable  ont  of  the  hotel,  when  found  soliciting  patronage 
therein  after  having  received  notice  to  desistL 

ImigKKPKM, — Rboulation  Ajx>ftko  bt  ah  Inhkbefkb  Ihat  '* no  livery- 
man or  agent  of  any  transportation  or  baggage  company,  no  wnjsher- 
woman  or  sewing-woman  not  connected  with  the  honse^  or  loafer  or 
lounger  or  objectionable  person,  will  be  allowed  in  the  hotel,''  is  reason- 
aUeand  valid* 

Assault.  Joseph  Weaver,  the  prosecuting  witness,  testi- 
fied that  a  Mr.  Dawson,  a  guest  at  defendant's  hotel,  called 
him  to  supply  horses  from  a  livery-stable  for  which  he  was 
agent.  Witness  went  to  the  porch  of  the  hotel.  When  de- 
fendant asked  him  to  get  off,  he  replied  '*all  right,"  and 
started  to  get  off,  when  defendant  pushed  him,  and,  to  pre- 
vent injury  to  himself,  he  caught  the  railing.  Witness  did 
not  know  whether  defendant  knew  that  he  was  soliciting  for 
a  livery-stable  or  not,  but  defendant  had  previously  notified 
him  not  to  go  on  the  grounds  of  the  hotel,  and  had  Udd  him 
that  when  he  had  livery  business  to  transact  with  gneats  of 
the  hotel  to  go  to  the  back  part  thereof,  to  a  plaoe  designated 
for  his  business.  He  had  been  notified  by  defendant  to  keep 
off  the  porch  of  the  hotel,  where  he  was  standing  at  the  time 
of  the  alleged  assault.  The  defendant  introduced  the  follow- 
ing rule  and  regulation  of  his  hotel,  which  had  been  approved 
by  the  municipal  authorities:  **  No  livery-man  or  agent  of  any 
transportation  or  baggage  company,  no  washer-woman  or 
sewing-woman  not  connected  with  the  house,  or  loafer  or 
lounger  or  objectionable  person,  will  be  allowed  in  the  hoteL** 
He  then  testified  that  he  was  manager  of  the  hotel  in  que» 
tion,  and  that  the  prosecuting  witness,  on  the  day  of  the 
alleged  assault,  was  on  the  porch  of  his  hotel;  that  he  told 
him  to  go  away  and  stay  at  the  place  designated  for  livery- 
men; that  he  did  not  go,  when  witness  put  his  hands  gently 
upon  him,  using  no  more  force  than  was  necessary  to  remove 
him  from  the  porch;  that  witness  kept  two  persons  employed 
whose  business  it  was  to  receive  orders  firom  guests  to  liverj- 
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men,  and  that  it  was  their  duty  to  transaot  business  at  the 
place  designated,  back  of  the  hotel;  thai  the  prosecuting  wit- 
ness knew  of  this,  as  well  as  of  the  other  rules  of  the  hotel, 
and  was  on  the  porch  in  violation  thereof;  that  he  was  often 
there  creating  disturbanceSi  and  committing  a  nuisance  after 
being  warned  not  to  come  there.  Witness  also  testified  that 
he  had,  some  time  before,  made  a  contract  with  one  Sevier  to 
do  the  livery  business  for  the  hotel,  and  was  to  receive  ten 
per  cent  from  him  of  the  proceeds  of  such  business.  Witness 
was  corroborated  in  his  testimony  by  that  of  other  witnesses. 
E.  G.  Chambers  testified  that  he  was  a  livery-stable  keeper, 
and  had  received  the  same  notice  to  desist  from  soliciting 
patronage  at  the  hotel  as  that  received  by  the  prosecuting 
witness,  but,  nevertheless,  has  continued  so  to  solicit,  and  had 
not  been  ejected  from  the  hotel,  or  ordered  to  leave.  Verdict 
of  guilty,  and  defendant  appealed. 

Z>.  Schenchj  H.  A.  Oudger^  /•  B^Baichelnr^  and  John  Devereux^ 
Jr,j  for  the  appellant 

Theodore  P.  Davideon^  aUomey^eneraly  and  O.  A.  Shuford^ 
for  the  state. 

ArsBT,  J.  It  was  formerly  held  by  the  courts  of  England 
that  where  an  innkeeper  allured  travelers  to  his  tavern  by  hold- 
ing himself  out  to  the  public  as  ready  to  entertain  them,  and 
then  refused  to  receive  them  into  his  house  when  he  had  room 
to  accommodate  them,  and  after  they  had  tendered  the  money 
to  pay  their  bills,  he  was  liable  to  indictment  But  this  doc* 
trine,  says  Bishop,  has  little  practical  effect  at  this  time, 
being  rather  a  relio  of  the  past  than  a  living  thing  of  the  pres- 
ent: 1  Bishop  on  Criminal  Law,  sea  632;  Rex  v.  Lewellyny  12 
Mod.  Rep.  446.  In  a  dictum  in  StaU  v.  JIfat&eiM,  2  Dev.  A  B. 
424,  this  old  principle  was  stated  with  some  quaUflcation,  vis., 
**  that  all  and  every  one  of  the  citizens  have  a  right  to  demand 
entertainment  of  a  public  innkeeper,  if  they  behave  themselves 
and  are  willing  and  able  to  pay  for  their  fare;  and  as  all  have 
a  right  to  go  there  and  be  entertained,  they  are  not  to  be 
annoyed  there  by  disorder,  and  if  the  innkeeper  permits  it,  he 
is  subject  to  be  indicted  for  a  nuisance  ";  Rommel  v.  Schami^ 
baeher,  120  Pal  8t  679;  6  Am.  St  Rep.  782.  The  duty  and 
legal  obligation  resting  upon  the  landlord  is  to  admit  only 
such  guests  as  demand  accommodation,  and  he  has  the  right 
to  refuse  to  allow  even  travelers  who  are  manifestly  so  filthy, 
drunken,  or  profane  as  to  prove  disagreeable  to  others  who  are 
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inniateSy  and  thereby  to  injure  the  reputation  of  his  house,  to 
enter  hie  inn  for  food  or  shelter,  though  they  may  be  abun- 
dantly able  to  pay  his  charges:  2  Wharton  on  Criminal  Law, 
sec.  1587;  Begim  v.  Rymer,  18  Cox  C.  C.  878.  The  right  te 
demand  admission  to  the  hotel  it  confined  to  persons  who  sus- 
tain the  relation  of  guests,  and  does  not  extend  to  every  in- 
dividual who  invades  the  premises,  not  in  response  to  the 
invitation  given  by  the  keeper  to  the  public,  but  in  order  to 
gratify  his  curiosity  by  seeing,  or  his  cupidity  by  trading 
with,  patrons  who  are  under  the  protection  of  the  proprietor: 
Wharton  on  Criminal  Law,  sec  625.  The  landlord  is  not 
only  under  no  obligation  to  admit  but  he  has  the  power  to 
prohibit  the  entrance  of  any  person  or  class  of  persons  into 
his  house  for  the  purpose  of  plying  his  guests  with  solicitations 
for  patronage  in  their  business;  and  especially  is  this  true 
when  the  very  nature  of  the  business  is  such  that  human  ex- 
perience would  lead  us  to  expect  the  competing  drummera,  in 
the  heat  of  excitement,  not  only  to  trouble  the  guests  by  ear- 
nest and  continued  approaches,  but  by  their  noise,  or  even 
strife.  The  guest  has  a  positive  right  to  demand  of  the  host 
such  protection  as  will  exempt  him  from  annoyance  by  persons 
who  intrude  upon  him,  without  invitation  and  without  wel- 
come, and  su6)ect  him  to  torture  by  a  display  of  their  ?rares  or 
books,  or  a  recommendation  of  their  nostrums  or  business. 

That  learned  and  accomplished  jurist  Cinel  Justice  Shaw, 
delivering  the  opinion  in  CommanwMUh  t.  Powetj  7  Met  600, 
41  Am.  Dec  465,  said:  "  An  owner  of  a  steamboat  or  railroad, 
in  this  respect,  is  in  a  condition  somewhat  similar  to  that  of 
an  innkeeper,  whose  premises  are  open  to  all  guests;  yet  ho 
is  not  only  empowered,  but  he  is  bound,  so  to  regulate  his  house 
as  well  with  regard  to  the  peace  and  comfort  of  his  guests  who 
there  seek  repose  as  to  the  peace  and  quiet  of  the  vicinity,  and 
to  repress  and  prohibit  all  disorderly  conduct  tiierein;  and  of 
course  he  has  a  right  and  is  bound  to  exclude  from  his  prem- 
ises all  didorderly  persons  and  all  persons  not  conforming  to 
regulations  necessary  and  proper  to  secnre  such  quiet  and  good 
order.*'  This  principle  was  stated  as  an  established  one,  and 
used  by  the  court  as  an  argument  to  sustain,  by  analogy,  its 
ruling,  announced  in  a  subsequent  portion  of  the  opinion,  that 
a  railroad  company  had  a  right,  by  its  regulations,  to  exclude 
from  its  depot  and  cars,  at  any  station,  persons  who  visited 
them  for  the  purpose  of  soliciting  passengers  to  stop  at  par- 
ticular hotels;  and  one  of  the  reasons  given  for  holding  the 
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regulation  reasonable  was,  that  where  the  agents  urged  the 
claims  of  their  respective  hotels  "  with  earnestness  and  im- 
portunity, it  was  an  annoyanoe  to  passengers."  The  doc- 
trine is  there  laid  down,  too,  that  persons  other  than  passengers 
prima  facie  have  the  right  to  enter  the  depot  of  a  railroad 
company,  as  others  besides  guests  may  go  into  hotels  without 
making-  themselves  trespassers,  because,  in  both  instances, 
there  is  an  implied  license  given  to  the  public  to  enter;  but 
8ucb  licenses,  in  their  nature,  are  revocable,  except  in  the  one 
case  as  to  passengers,  and  in  the  other  as  to  guests,  who  have 
the  right  to  enter  the  train,  ticket-office,  or  hotel,  as  the  case  may 
be,  if  they  are  sober,  orderly,  and  able  to  pay  for  transportation 
or  fare.  The  court  went  further  in  that  case,  and  held  that  in 
enforcing  the  reasonable  regulation  against  drummers  for  ho- 
tels at  the  depot,  the  servants  of  the  railway  company  were  not 
guilty  of  an  assault  for  expelling  by  force,  not  excessive,  a 
person  who  had  repeatedly  violated  the  regulation  by  going 
upon  the  platform  and  soliciting  for  a  hotel,  though,  on  the 
particular  occasion  when  he  was  ejected  from  it  he  had  a 
ticket  and  intended  to  take  the  train  destined  for  another  town, 
but  failed  to  disclose  to  such  servants  the  fact  that  he  entered 
for  ''  another  purpose,  when  it  was  in  his  power  to  do  so." 
Were  we  to  follow  the  analogy  to  which  the  principle  laid  down 
in  that  caae  would  lead,  an  innkeeper  could  not  only  make 
and  enforce  a  regulation  forbidding  persons  to  come  on  his 
premises  for  the  purpose  of  soliciting  his  guests  to  patronize 
the  livery-stables  that  they  might  represent,  but  he  might,  in 
enforcing  the  rule  against  one  who  had  previously  violated  it 
after  notice  that  he  should  not  do  so,  put  such  person  off  his 
premises,  without  excessive  force,  though  at  the  particular 
time  the  person  had  entered  with  the  bona  fide  intent  to  be- 
come a  guest  at  the  hotel,  but  failed  to  announce  his  purpose; 
or  under  the  same  principle,  he  might  expel  by  force  one  who 
becomes  a  guest  and  takes  advantage  of  his  situation  to  sub- 
ject other  inmates  of  the  house  to  the  annoyance  of  drumming 
for  such  establishments.  The  same  distinction  is  drawn  be- 
tween guests  and  others  who  enter  a  hotel  intent  on  business 
or  pleasure,  by  the  courts  of  Pennsylvania.  In  CommonweaUh 
dV.  Mitehelly  1  Phila.  63,  and  Commonwealth  v.  MitcheU,  2  Pan. 
Cas.  481,  it  was  held  that  an  innkeeper  is  bound  to  receive 
and  Airnish  food  and  lodging  for  all  who  enter  his  hotel  as 
guests  and  tender  him  a  reasonable  price  for  such  accommo- 
dations; but ''  if  an  individual  (other  than  a  guest)  enters  a 
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public  inn,  and  hie  presence  is  diBagreeaMe  to  the  pruprietof 
and  bis  guests,  he  has  a  right  to  request  the  person  to  depart^ 
and,  in  case  of  refusal,  to  lay  his  hands  gently  upon  him  and 
lead  him  out,  and  if  resistance  is  made,  to  employ  sufficient 
force  to  put  him  out,  without  incurring  liability  to  indictment 
for  assault  and  battery.** 

Justice  Story,  in  Jefiek$  y.  Coleman^  2  Sum.  224,  diseuBsed 
the  doctrine  to  which  we  have  referred,  that  the  right  even  of 
one  who  pays  for  his  passage  on  a  steamboat  or  railway  is 
subject  not  only  to  the  limitation  that  he  shall  be  sober,  and 
shall  not  be  guilty  of  such  nuisance  or  make  such  disturbance 
as  shall  annoy  other  passengers,  or  whose  characters  are 
doubtful,  dissolute,  suspicious,  or  unequivocally  bad,  but  to  the 
further  restriction  that  he  may  be  refused  admittance,  or  ex- 
pelled after  he  enters  the  boat  or  car,  if  it  appear  that  his 
object  is  to  interfere  with  the  interests  or  patronage  of  the  pro- 
prietors, or  company,  so  as  to  make  the  business  less  lucrative 
to  them." 

In  the  case  last  cited,  the  proprietors  of  the  boat  Franklin 
had  entered  into  a  contract  to  run  a  line  of  stages  between 
Boston  and  Providence  in  connection  with  the  boat,  which  was 
running  from  New  Yi  rk  to  Providence.  The  plaintiff,  Jencks, 
had  been  in  the  habit  of  coming  on  board  the  boat  at  Newport 
to  solicit  passengers  for  an  opposition  line  of  stages  between 
Providence  and  Boston,  thus  interfering  with  the  business  of 
the  owners  of  the  boat,  and  the  arrangement  made  by  them  for 
their  own  profit  and  advantage  with  a  different  line  from  that 
represented  by  said  plaintiff,  just  as  in  the  case  at  bar  the 
proprietors  of  the  hotel  had  entered  into  a  contract  with  one 
Sevier  by  which  they  were  to  receive  ten  per  centum  of  the 
amount  realized  by  him  for  the  hire  of  carriages  to  the  {i^uests 
of  the  Battery  Park  Hotel.  Justice  Story,  too,  runs  the  par- 
allel between  the  hotel  and  boat  line  just  as  Chief  Justice 
Shaw  did  between  the  inn  and  the  railway  company,  but  with 
the  marked  difference  that  the  former  goes  much  further  in 
tracing  the  analogy  that  makes  the  public  house  subject  to 
some  of  the  same  liabilities  created,  and  entitled  to  the  full 
measure  of  protection  afforded  by  law  to  companies  engaged 
in  transporting  passengers.  In  discussing  the  principle,  he 
says:  '*  A  case  still  more  strongly  in  point,  and  which,  in  my 
judgment,  completely  meets  the  present,  is  that  of  an  inn- 
keeper. Suppose  passengers  are  accustomed  to  breakfast  or 
dine  or  sup  at  his  house,  and  an  agent  is  employed  by  a  rival 
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house,  at  the  distance  of  a  few  miles,  to  decoy  the  passengers 
away  the  moment  they  arrive  at  the  ina.  Is  the  innkeeper 
bound  to  entertain  and  lodge  such  agent,  and  thereby  enable 
him  to  accomplish  the  very  objects  of  his  mission,  to  the  in* 
jury  or  ruin  of  his  own  interests?    I  think  not." 

In  the  case  of  Barney  v.  Oyster  Bay  etc.  Steamboat  Co.^  67  N.  Y. 
802y  23  Am.  Rep.  115,  the  court  of  appeals  held  that  a  com- 
pany running  a  line  of  steamboats  for  transporting  passengers 
had  a  right  to  establish,  in  connection  with  their  boats,  an 
agency  for  the  delivering  of  baggage  at  the  terminus,  and  that 
one  who  had  had  the  contract  to  transfer  such  baggage  upon 
similar  terms  two  years  before  could  be  expelled  and  refused 
as  a  passenger,  if,  after  notice,  he  would  not  discontinue  his 
efiforts  to  induce  passengers  to  employ  him  in  the  same  capa- 
city rather  than  an  expressman  with  whom  the  company  had 
entered  into  a  later  agreement,  for  their  own  pecuniary  inter- 
est, to  deliver  the  baggage  of  its  passengers.  AH  of  the  au- 
thorities that  we  have  cited  above  are  collated  and  approved 
in  Angell  on  Carriers,  sees.  630,  630  a,  630  b. 

In  the  case  of  Harris  v.  Stevens^  81  Vt.  79,  73  Am.  Dec.  887, 
it  was  held  that  when  a  railway  company  erected  station- 
bouses,  it  impliedly  opened  the  doors  of  them  to  every  person 
to  enter,  but  that  the  license  was  revocable  as  to  all  persons 
except  those  who  had  legitimate  business  there,  growing  out 
of  the  operation  of  the  road,  and  with  the  officers  or  employees 
of  the  company,  and  that  the  corporation  had  the  right  to  direct 
all  other  persons  to  leave  the  depot  or  ticket-office,  and  on  their 
refusal  to  depart,  to  remove  them^  It  was  further  held,  in  the 
same  case,  that  it  was  a  reasonable  regulation  to  require  every 
one  who  expected  to  take  the  train,  and  desired  to  remain  in 
the  station-house  for  that  purpose,  to  purchase  a  ticket,  and 
that  the  servants  of  the  company  would  be  justified  in  expel- 
ling, without  excessive  force,  one  who  did  not  declare  his  pur- 
pose to  buy  a  ticket,  and  actually  buy  it  within  a  reasonable 
time,  or  one  who  had  bought  a  ticket,  even  if  he  failed  to  dis- 
close that  fact  when  requested  to  leave. 

In  the  recent  case  of  Old  Colony  R.  R.  Co.  v.  Tripp^  147 
Mass.  86,  9  Am.  St  Rep.  661,  the  court  laid  down  the  rule  in 
reference  to  the  rights  of  persons  at  depots,  as  follows:  ^'  Pas- 
sengers taking  and  leaving  the  cars  at  the  station,  and  persons 
setting  down  passengers  or  delivering  merchandise  or  baggage 
for  transportation  from  stations,  or  taking  up  passengers  or 
receiving  merchandise  that  had  been  transported  to  the  sta- 
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tion,  had  a  right  to  the  building  and  grounds,  superior  to  the 
right  of  the  plaintiff  [corporation]  to  exclusive  occupancy.'* 
And  it  is  further  held  to  be  the  correct  construction  to  be 
placed  on  a  statute  passed  by  the  legislature,  giving  to  all 
persons  **  equal  terms,  facilities,  and  accommodations  for  the 
use  of  its  depot  and  other  buildings  and  grounds,"  that  it  was 
intended  only  to  govern  the  relation  between  the  common 
carrier  and  its  patrons;  and  hence  that  a  railroad  company, 
even  in  the  face  of  such  a  statute,  had  a  right  to  contract 
with  an  individual  to  furnish  the  means  to  carry  incoming 
passengers,  or  their  baggage  and  merchandise,  from  its  sta- 
tions, and  might  grant  to  him  the  exclusive  right  to  solicit  the 
patronage  of  such  passengers. 

Upon  a  review  of  all  the  authorities  accessible  to  ns,  and 
upon  the  application  of  well-established  principles  of  law  to 
the  admitted  facts  of  this  particular  case,  we  are  constrained 
to  conclude  that  there  was  error  m  the  charge  given  by  the 
court  to  the  jury,  because, — 

1.  Guests  of  a  hotel,  and  travelers  or  other  persons  enter- 
ing it  with  the  bona  fide  intent  of  becoming  guests,  cannot  be 
lawfully  prevented  from  going  in,  or  be  pnt  out  by  force  after 
entrance,  provided  they  are  able  to  pay  the  charges,  and 
tender  the  money  necessary  for  that  purpose  if  requested  by 
the  landlord,  unless  they  be  persons  of  bad  or  suspicious 
character,  or  of  vulgar  habits,  or  so  objectionable  to  the  pat- 
rons of  the  house,  on  account  of  the  race  to  which  they 
belong,  that  it  would  injure  the  business  to  admit  them  to  all 
portions  of  the  house,  or  unless  they  attempt  to  take  advan- 
tage of  the  freedom  of  the  hotel  to  injure  the  landlord's 
chances  of  profit  derived  either  from  his  inn,  or  any  other  busi- 
ness incidental  to  or  connected  with  its  management,  and  con- 
stituting a  part  of  the  provision  for  the  wants  or  pleasure  of 
his  patrons:  Jenchs  v.  Coleman,  2  Sum.  224;  Commonwecdth  v. 
Mitchellj  1  Phila.  63;  CoTmmnwealth  v.  Powers  7  Met.  600;  41 
Am.  Dec.  465;  Pinkerton  v.  Woodward^  91  Am.  Deo.  €60; 
Barney  v.  Oyster  Bay  etc.  Sleawhoat  Co.,  67  N.  Y.  302;  23 
Am.  Rep.  115;  1  Wharton  on  Criminal  Law,  sec.  621;  Angell 
on  Carriers,  sees.  525, 529, 531;  Brittonv.  Atlantic  etc.  Ry  Co.^ 
88  N.  C.  536;  43  Am.  Rep.  749. 

2.  When  persons,  unobjectionable  on  account  of  character 
or  race,  enter  a  hotel,  not  as  guests,  but  intent  on  pleasure  or 
profit,  to  be  derived  from  intercourse  with  its  inm«tes,  they 
are  there,  not  of  right,  but  under  an  implied  license,  that  the 
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landlord  may  revoke  at  any  time,  because,  barring  tiie  lin- 
itation  imposed  by  holding  out  inducements  to  the  public  to 
seek  acconiniodation  at  his  inn,  the  proprietor  occupies  it  aa 
his  dwelling-house,  from  which  he  may  expel  all  who  have  not 
acquired  rights  growing  out  of  the  relation  of  guest,  and  must 
drive  out  all  who,  Ly  their  bad  conduct,  create  a  nuisance 
and  prove  an  annoyance  to  his  patrons:  Harris  v.  Stevens^  81 
Vt.  79;  73  Am.  Dec  837;  1  Wharton  on  Criminal  Law,  sec. 
623. 

3.  The  regulation,  if  made  by  an  innkeeper,  that  the  pro- 
prietors of  livery-stables,  and  their  agents  or  servants,  shall 
not  be  allowed  to  enter  his  hotel  for  the  purpose  of  soliciting 
patronage  for  their  business  from  his  agents,  is  a  reasonable 
one,  and  after  notice  to  desist,  a  person  violating  it  may  be 
lawfully  expelled  from  his  houBe,  if  excessive  force  be  not  used 
in  ejecting  him:  Commonwealth  v.  Pawer^  7  Met.  600;  41  Am. 
Dec.  465;  Harris  v.  Stevens,  31  Vt.  79;  73  Am.  Dec.  337.  See 
also  Orizoald  v.  Webb^  reported  in  41  Alb.  L.  J.  351,  B.  L, 
Nov.  30,  1889;  Old  Colony  R.  R.  Co.  v.  Tripp,  147  Mass.  35; 
9  Am.  St.  Rep.  661. 

4.  An  innkeeper  has  unquestionably  the  right  to  establish 
a  news-stand  or  a  barber-shop  in  his  hotel,  and  to  exclude  per- 
sons who  come  for  the  purpose  of  vending  newspapers  or 
books,  or  of  soliciting  employment  as  barbers,  and  in  order 
to  render  his  business  more  lucrative,  he  may  establish  a 
laundry  or  a  livery-«table  in  connection  with  his  hotel,  or 
contract  with  the  proprietor  of  a  livery-stable  in  the  vicinity 
to  secure  for  the  latter,  as  far  as  he  legitimately  can,  the 
patronage  of  his  guests  in  that  line  for  a  per  centum  of  the  pro- 
ceeds or  profits  derived  by  such  owner  of  vehicles  and  horses 
from  dealing  with  the  patrons  of  the  public  house.  After  con- 
cluding such  contract,  the  innkeeper  may  make,  and  after 
personal  notice  to  violators  enforce,  a  rule  excluding  from  his 
hotel  the  agents  and  representatives  of  other  livery-stables 
who  enter  to  solicit  the  patronage  of  his  guests;  and  where  one 
has  persisted  in  visiting  the  hotel  for  that  purpose,  after  notice 
to  desist,  the  proprietor  may  use  sufficient  force  to  expel  him 
if  he  refuses  to  leave  when  requested,  and  may  eject  him  even 
though  on  a  particular  occasion  he  may  have  entered  for  a 
lawful  purpose,  if  he  does  not  disclose  his  true  intent  when  re- 
quested to  leave,  or  whatever  may  have  been  his  purpose  in 
entering,  if  he  in  fact  has  engaged  in  soliciting  the  patronage 
of  the  guests:  Barney  v.  Oyster  Bay  etc.  Steamboat  Co,^  07 
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N.  T.  802;  23  Am.  Rep.  115;  Jenehs  v.  Coleman,  2  Sum.  224; 
Harris  v.  Stevens,  81  Vt  79;  73  Am.  Dec.  337;  Angell  on  Cor- 
pora tions. 

5.  The  broad  rule  Laid  down  by  AVliarton  is,  that  the  pro- 
prietor of  a  public  house  has  a  right  to  request  a  person  who 
visits  it,  not  as  a  guest  or  on  business  with  guests,  to  depart, 
and  if  he  refuse,  the  innkeeper  has  a  right  to  lay  bis  hands 
g  iitiy  on  him  and  lead  him  out,  and  if  resistance  be  made, 
to  employ  suflicient  force  to  put  him  out  For  so  doing  he 
can  justify  his  conduct  on  a  prosecution  for  assaalt  and  bat- 
tery ":  1  Wharton  on  Criminal  Law,  sec.  675.  It  will  be  ob- 
served that  the  author  adopts  in  part  the  language  already 
quoted  from  the  courts  of  Pennsylvania. 

6.  If  it  be  conceded  that  the  prosecutor  went  into  the  hotel 
at  the  request  of  a  guest,  for  the  purpose  of  conferring  with  the 
latter  on  business,  still,  in  any  view  of  the  case,  if  after  entering 
he  engaged  in  ''drumming"  for  his  employer,  when  he  had  been 
previously  notified  to  desist,  in  obedience  to  a  regulation  of 
the  house,  the  defendant  had  a  right  to  expel  him,  if  he  did 
not  use  more  force  than  was  necessary;  and  if  the  prosecutor, 
having  entered  to  see  a  ^uest,  did  not  then  solicit  business 
from  the  patron  of  the  hotel,  but  had  done  so  previously,  the 
defendant,  seeing  him  there,  had  a  right  to  use  sufficient  force 
to  eject  him,  unless  he  explained,  when  requested  to  leave, 
what  his  real  intent  was:  Harris  v.  Stevens,  31  Vt.  79;  73  Aiu. 
Dec.  337;  Commonwealth  v.  Power,  7  Met.  600;  41  Am.  Dec. 
465.  The  guest,  by  sending  for  a  hackman,  could  not  dele- 
gate to  him  the  right  to  do  an  act  for  which  even  the  guest 
himself  might  lawfully  be  put  out  of  the  hotel. 

7.  If  we  go  further,  and  admit,  for  the  sake  of  argument, 
that  the  principle  declared  in  Markham  v.  Brown,  8  N.  H.  523, 
31  Am.  Dec.  209,  and  relied  on  to  sustain  the  view  of  the  court 
below,  is  not  inconsistent  with  the  law  on  the  same  subject,  as 
we  find  it  laid  down  by  Wharton  and  other  recognized  author- 
ities, still  our  case  will  be  found  to  fall  under  the  exception  to 
the  general  rule  stated  in  express  terms  in  that  case.  The 
court  said:  "  Where  one  comes  to  injure  the  innkeeper's  house, 
or  if  his  business  operates  directly  as  an  injury,  that  may  altei 
the  case;  but  that  has  not  been  alleged  here.  Perhaps  there 
may  be  cases  in  which  he  may  have  a  right  to  exclude  all 
but  travelers  and  those  who  have  l^een  sent  for  by  them.  It 
is  not  necessary  to  settle  that  at  this  time."  Tliere  was  no 
evidence  in  Markham  v.  Brown,  8  N.  H.  523, 81  Am.  Dec.  209, 
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Jiat  the  proprietor  of  the  hotel  had  any  contract  with  another 
stage  line,  or  would  suffer  pecuniary  loss  or  injury  if  the  agent 
who  was  expelled  were  successful  in  his  solicitations,  and  it 
seems  that  Angell  and  others,  who  cite  as  authority  that  case, 
as  well  as  J&neks  v.  Cokman^  2  Sum.  224,  and  Barney  v.  Oyster 
Bay  etc.  Steamboat  Co.,  67  N.  Y.  802,  28  Am.  Rep.  116,  reconcile 
them  by  drawing  the  distinction  that  in  the  latter  oases,  and 
in  the  hypothetical  case  of  an  innkeeper  put  by  Justice  Story, 
the  person  whose  expulsion  was  justified  was  doing  an  injury 
to  the  proprietor,  who  had  him  removed,  by  diminishing  his 
profits  derived  legitimately  from  a  business  used  as  an  ad- 
junct to  that  of  common  carrier  or  innkeeper.  In  using  the 
language  quoted  above,  Justice  Parker  seems  to  have  had  in 
his  mind,  without  referring  to  it,  the  opinion  of  Justice  Story 
delivered  in  the  circuit  court  but  two  years  before. 

8.  The  defendant,  as  manager  of  the  hotel,  could  make  a 
valid  contract  for  a  valuable  consideration  with  Sevier  to  give 
him  the  exclusive  privilege  of  remaining  in  the  house  and 
soliciting  patronage  from  the  guests  in  any  business  that  grew 
out  of  providing  for  the  comfort  or  pleasure  of  the  patrons  of 
the  house.  The  proprietors  of  the  public  house  might  legiti- 
mately share  in  the  profits  of  any  such  incidental  business,  as 
furnishing  carriages,  buggies,  or  horses  to  the  patrons,  and  for 
that  purpose  had  as  full  right  to  close  their  house  against  one 
who  attempted  to  injure  the  business  in  which  they  had  such 
interest,  as  the  owner  of  a  private  house  would  have  had,  and 
this  view  of  the  case  is  consistent  with  the  doctrine  enunciated 
in  Markham  v.  Browii,  8  N.  H.  623;  81  Am.  Dec.  209.  There 
was  no  evidence  tending  to  show  that  Chambers  had  actual 
permission  from  the  proprietors  to  approach  the  inmates  of  the 
hotel  on  the  subject  of  patronizing  him,  nor  that  they  bad 
actual  knowledge  of  the  fact  that  he  had  continued  his  solici- 
tations after  receiving  a  similar  notice  to  that  sent  to  the  pros- 
ecutor. The  fact  that  he  was  overlooked  or  passively  allowed 
to  remain  in  the  hotel  (it  may  be,  under  the  impression  on  the 
part  of  the  defendant  that  he  had  desisted  from  his  objection- 
able practices)  cannot,  in  any  view  of  the  law,  work  a  forfeit- 
u**e  of  the  right  to  enforce  a  reasonable  regulation  ma  e  to 
protect  their  legitimate  business  from  injury.  If,  therefore,  a 
permit  on  the  part  of  the  defendant  to  Chambers  to  *'  drum  " 
gratuitously  in  the  house  would  at  once  have  opened  his  doors 
to  all  of  the  competitors  of  the  latter  (a  proposition  that  we 
are  not  prepared  to  admit),  the  defendant  did  not,  so  far  as 
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the  teetimony  discloses  the  facts,  speak  to  him  on  the  subject,, 
and  the  soundness  of  the  doctrine  that^  without  interfering 
with  the  legal  rights  of  the  guests,  the  proprietor  of  a  hotel  i» 
prohibited  by  the  organic  law  from  granting  such  exclusive 
privileges  to  any  individual  as  to  the  use  or  occupancy  of  hi» 
premises,  as  any  other  owner  of  land  may  extend,  is  not  drawn 
in  question. 

We  therefore  sustain  the  second  and  third  aasignments  of 
error.  His  honor  erred,  tor  the  reasons  given,  in  instructing 
the  jury  that  the  guilt  of  the  defendant  depended  upon  the 
question  whether  he  permitted  Chambers  or  Sevier  to  solicit 
custom  in  the  house.  He  had  a  lawful  right  to  discriminate, 
for  a  consideration,  in  favor  of  Sevier,  while  it  does  not  appear 
from  the  evidence  that  he  granted  any  exclusive  privileges  to 
Chambers. 

We  hold  that  the  regulation  was  such  a  one  as  an  innkeeper 
had  the  power  to  make,  and  must  not  be  understood  as  ap» 
proving  the  idea  that  the  sanction  of  the  municipal  authori* 
ties  could  impart  validity  to  it,  if  it  were  not  reasonable  in 
itself,  and  within  the  powers  which  the  law  gives  to  proprie* 
tors  of  public  houses  in  order  that  they  may  guard  their  owo 
rights  and  protect  their  patrons  from  annoyance. 

For  the  reasons  given,  the  defendant  ia  entitled  to  a  new 
triaL  

Innkupbr&  —  Ajs  to  who  are  innkeepers  and  who  are  gnesta^  and  their 
respective  rights,  remedies,  and  obligations,  see  extended  note  to  CluU  v. 
Wiggins^  7  Am.  Dea  449-458.  In  Marhham  y,  Brown^  8  K.  H.  523,  31  Am. 
Deo.  209,  it  was  decided  that  an  innkeeper  might  exdnde  from  his  inn  all 
improper  characters  and  disorderly  persons;  bnt  that  he  coald  not  expel  from 
the  inn  the  driver  of  a  rival  line  of  coaches,  for  the  misconduct  of  drivers- 
of  other  lines,  unless  at  the  time  of  the  disturbance  and  for  the  purpose  of 
restoring  quiet  in  the  houHO.  So  an  innkeeper  cannot  exclude  a  member  of 
the  militia  merely  because  other  militia-men  received  as  guests  on  the  esmo- 
occasion  had  conducted  themselves  improperly  in  the  inn;  Atwater  r.  Saw* 
yer,  76  Me.  538;  49  Abl  Rep.  634.  Compare  MofUana  etc  JS*jf  Co.  r.  Lang' 
loif,  9  Mont.  419;  18  Am.  St.  Rep.  745,  and  note,  as  to  the  rule  with  respect 
to  carriers'  right  to  forbid  persons  to  come  upon  their  premises. 
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Bbiokeb   v.   Philadelphia    and   Bbading   Bail- 
road  Company. 

[182  PENNSTLTANIA  8TATK,  1.) 

Common  Carrier  ot  Passengkrs^- Liability  for  Injuries  to  Intrrloprr. 
—  One  not  Aoobptbd  ab  a  Passbnoer,  and  who  is  on  » train  without  tho 
knowledge  or  oonaenl  of  the  company,  in  a  oar  dsToted  esdusivoly  to 
tho  railway  mail  asrvioB,  where  he  was  forbidden  by  notice  to  remain, 
and  where  the  employees,  in  the  discharge  of  their  ordinary  duties,  would 
not  discover  him,  though  possessed  of  a  ticket  entitling  him  to  trans- 
portation, is  not  a  passenger,  and  is  not  entitled  to  recover  for  injnriee 
arising  from  a  collision. 

Common  Carriers —  Pabsemobr,  Definition  of.  — A  passenger,  in  a  legal 
sense,  is  one  who  travels  in  some  public  conveyance  by  virtue  of  a  con- 
tract,  express  or  implied,  with  the  carrier,  as  the  payment  of  fare,  or 
that  which  is  accepted  as  an  equivalent  therefor. 

Common  Carriers  —  Liabiutt  to  Pabsbnobr. —  A  carrier,  in  undertaking 
to  transport  passengers  safely,  undertakes  to  so  carry  them  only  when  they 
place  themselves  under  his  direction  in  particular  places  prescribed  for 
the  purpose.  He  will  not  be  held  liable  for  damages  accruing  to  an  in« 
terloper  who,  unnoticed  by  him,  hides  in  a  place  not  intended  for  the 
transportation  ui  passengers. 

Trespass  by  Elizabeth  8.  Bricker  to  recover  damages  for 
the  death  of  her  husband,  Jacob  L.  Bricker,  who,  on  July  2, 
1886,  took  a  seat  in  defendant's  passenger-car,  from  Reading 
to  Pottsville,  by  way  of  Port  Clinton.  At  the  latter  place  he 
left  the  train,to  take  anotherof  defendant's  trains,  to  Tamaqua. 
This  train  was  composed  of  an  engine  and  tender,  a  baggage- 
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car,  a  combined  mail  and  express  car,  and  two  or  more  passen- 
ger coaches.  Before  entering  this  train,  Bricker  went  to  the  side 
door  of  the  r:ail-car  and  had  a  conversation  with  the  railway  pos- 
tal clerk.  He  then  went  into  such  car,  and  being  ill,  the  clerk 
gave  him  some  medicine,  and  in  a  few  moments  afterwards  a 
col]icion  occurred,  causing  his  death.  Ha  had  not  been 
approached  by  a  conducter,  nor  asked  for  his  ticket  after  en* 
Bering  such  car,  and  after  his  death,  a  ticket  good  for  transpor- 
'ation  was  found  on  his  person.  At  the  close  of  plaintiff's 
testimony,  the  court,  on  motion,  granted  a  judgment  of  non- 
luit,  and  from  this  judgment  an  appeal  was  taken. 

C  Stuart  Patterson  and  L  Y,  SoUenherger^  for  the  appellant. 
Tkomas  Hart^  Jr.^  for  the  appellee. 

McCoLLUM,  J.  There  is  no  evidence  in  this  case  which 
rarrants  an  inference  that  the  defendant  company  accepted 
iricker  as  a  passenger  on  its  train  from  Port  Clinton  to 
Tamaqua.  He  entered  a  car  which  he  knew  was  not  provided 
or  the  transportation  of  passengers.  He  was  on  the  train 
without  the  knowledge  or  consent  of  the  company,  and  in  a 
place  where  its  employees,  in  the  discharge  of  their  ordinary 
luties,  would  not  discover  him.  It  was  a  place  devoted  exclu« 
lively  to  the  railway  mail  service,  and  in  charge  of  one  of  its 
9m[)Ioyees.  He  was  confronted  by  an  order  of  the  superin- 
tendent of  that  service,  forbidding  him  to  remain  there.  He 
was  not  there  for  any  purpose  which  related  to  a  duty  of  the 
company  in  the  transportation  of  its  passengers  or  their  bag- 
gage. 

Upon  these  undisputed  facts  appearing  in  the  plaintiff's 

evidence,  no  contract  for  safe  carriage  existed  between  the 
company  and  the  deceased.  A  passenger,  in  the  legal  sense 
of  the  word,  is  "  one  who  travels  in  some  public  conveyance, 
by  virtue  of  a  contract,  express  or  implied,  with  the  carrier 
as  the  payment  of  fare  or  that  which  is  accepted  as  an  equiva- 
lent therefor":  Pennsylvania  R.  R,  Co,  v.  Price^96  Pa.  St.  256. 
In  Wharton  on  Negligence,  sec.  354,  the  undertaking  of  the 
carrier  is  thus  defined:  "  A  carrier,  in  undertaking  to  carry 
passengers  safely,  undertakes  to  carry  them  safely  if  they 
place  themselves  under  his  direction  in  particular  places  pre- 
scribed for  the  purpose;  and  he  will  not  be  held  liable  for 
damages  accruing  to  an  interloper  who,  unnoticed  by  him. 
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hides  in  the  crevices  of  a  locomotive  or  in  the  hold  of  a  ship. 
In  Patterson's  Railway  Accident  Law,  sec.  214,  it  is  stated 
'*tbat  the  existence  of  the  relation  of  carrier  and  passenger  is 
dependent  upon  the  innking  of  a  contract  of  carriage.  From 
this  it  follows  that  railways  are  not  liable  to  persons  who  have 
not  been  accepted  as  passengers,  and  the  intention  of  the  per- 
son to  pay  his  fare,  and  his  good  faith,  are  inininterial,  where 
there  has  been  no  contract,  express  or  implied,  ou  the  part  of 
the  railway.'* 

These  quotations  from  standard  text-books  correctly  state 
the  law  on  the  subject  to  which  they  refer.  As  Bricker  was 
not  a  passenger,  and  was  on  the  train  without  the  consent, 
express  or  implied,  of  the  company,  it  owed  him  no  duty,  and 
the  nonsuit  was  rightly  ordered.  In  this  view  of  the  case,  it  is 
unnecessary  to  consider  whether,  if  he  had  been  accepted  as  a 
passenger,  he  wa?  guilty  of  negligence  which  contributed  to 
the  injury  he  receivedi  and  which  caused  his  death. 

Judgment  affirmed. 

Carrixrs — PAflSiNOiRS.  — A  paasenger  who  lidec  in  a  poeition  or  plaot 
not  aoihoriied  by  the  rules  of  the  o&rrier  it  presumed  to  be  guilty  of  coutrib- 
Qtory  negligence:  Note  to  Ingatt$  v.  £ilbt  43  Am.  Dec.  305,  366.  When  an 
express  company  had,  by  contract  with  a  railroad  company,  the  use  of  a  car  in 
which  their  agent  was  permitted  to  ride  without  paying  any  fare,  and  the 
agent,  without  authority  to  do  so,  took  plaintiff  with  him  into  the  car,  and 
the  conductor,  supposing  him  to  be  an  employee  of  the  express  company, 
tnffered  him  to  ride  withoat  paying  fare,  plaintiff  was  not  a  passenger,  and 
could  not  recover  damages  of  the  railroad  company  for  injuries  snstaiued  by 
an  accident:  fTnhn  P.  R'y  Co.  v.  J^ichoU,  S  Kan.  505;  12  Am.  Rep.  475.  Oae 
who  is  injured  in  an  accident  while  unnecessarily  riding  in  a  baggage-car, 
and  who  would  have  escaped  hsd  he  been  in  his  proper  place  in  the  passenger- 
car,  cannot  recover:  HuuHon  etc  /Z.  B.  Co,  v.  ClemmoM,  55  Tex.  88;  40  Am. 
Repw  799;  PtnugyUaawa  R,  B.  Co,  ▼.  Langdon,  92  Pa.  Sl  21;  37  Am.  Rep. 
I>61;  Kentucky  C.  S.  B.  Co,  r.  Thomas,  79  Ky.  160;  42  Am.  Rep.  208.  Lia- 
bility of  company  to  passengers  injured  while  not  riding  in  the  passenger-car: 
See  note  to  Nokm  v.  Brooklyn  City  etc  B.  B.  Co,,  41  Am.  Rep.  347-349;  i»«te 
to  Darwm  v.  (Aarlotte  etc  B.  B,  Co,,  66  Am.  Rep.  42-44. 
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CoEBALis  V.  Township  op  Newberry. 

[1S2  FKHNSTI.TA.iriA  8TATB,  9.] 

JuBQMBHTB  —  NoNSinT. — In  reTiewing  a  motion  for  nonsuit^  thii  plaintiff 
is  entitled  to  OTery  reasonable  inference  of  fact  that  the  jniy  might  haTe 
drawn  from  theeridenoe,  and  erery  relevant  fact  which  it  tends  to  prove 
Is  to  be  considered  as  admitted.  Therefore^  when  snch  evideneo  tends 
to  establish  a  piima  fade  case,  it  is  error  to  enter  a  judgment  of  nonsaitb 

JuDOMRNTS  —  Nonsuit  —  Nbgliqbncs  ov  Township.  —In  enaction  against 
a  township  for  negligence,  where  the  evidence  shows  that  it  failed  to 
keep  the  approaches  to  a  bridge  in  proper  repair,  thereby  creating  a  pit- 
fall causing  an  injury  to  a  traveler  along  the  highway,  without  hia  faulty 
a  prima  foot  case  ia  established,  and  it  is  error  to  order  a  judgment  of 
nonsuit  In  such  case  it  is  within  the  province  of  the  jury  to  weigh 
the  evidence  and  determine  the  facta. 

Trespass  against  the  township  of  Newberry  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  resulted  from  the 
defendant's  negligence.  Judgment  of  nonsuit.  Plaintiff  ap- 
pealed. 

Charles  A.  Hawkins  and  H.  H,  McClunSy  for  the  appellant 

H,  L.  Fisher  and  John  W.  BitUngerj  for  the  appellee. 

Stebrett,  J.  In  reviewing  judgments  of  nonsuit,  the  well- 
settled  rule  is,  that  the  {daintiff  is  entitled  to  every  reasonable 
inference  of  fact  that  the  jury  might  have  drawn  from  the 
evidence.  Every  relevant  fact  which  it  tends  to  prove  is  to 
be  considered  as  admitted  by  the  defendant:  Maynes  v.  At* 
water,  88  Pa.  St.  496. 

Tested  by  that  rule,  the  evidence  was  quite  sufficient  to 
carry  the  case  to  the  jury  on  questions  of  fact  which,  if  deter- 
mined in  favor  of  plaintiff,  would  have  warranted  a  verdict  in 
his  favor.  It  was  claimed  by  him  that  the  abutment  of  the 
bridge  over  which  he  fell  and  sustained  the  injury  complained 
of  .was  within  the  lines  of  a  public  highway  which  the  town- 
ship defendant  was  bound  to  maintain  in  a  condition  reason- 
ably safe  for  those  who  had  occasion  to  use  it  and  the  bridge 
which  formed  part  of  the  highway;  that  at  the  northeast  cor- 
ner of  the  bridge,  the  point  where  he  fell  over,  the  top  of  the 
abutment  was  about  on  the  same  level  as  the  floor  of  the 
bridge  and  the  approach  thereto,  and  extended  several  feet 
beyond  the  side  of  the  bridge,  thus  making  the  approach  to 
the  abutment  several  feet  wider  than  the  bridge;  that  the 
portion  of  the  abutment  and  approach  thereto  extending  be- 
yond the  side  of  the  bridge  was  negligently  left  open,  without 
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any  gnard-rail  or  other  mode  of  warning  travelers  of  the  dan- 
ger; that  when  about  to  cross  the  bridge,  on  a  dark  night,  ha 
was  misled,  and  for  want  of  a  guard-rail  or  other  suitable  bar- 
rier, he  fell  over  the  projecting  portion  of  the  abutment,  and 
perpendicularly  down,  a  distance  of  about  twelve  feet,  upon 
the  rocky  bed  of  the  stream,  and  was  thus  severely  injured, 
without  any  negligence  on  his  part. 

Without  referring  specially  to  the  evidence,  it  is  sufficient 
to  say  that  it  tended  to  sustain  the  allegations  of  the  plaintiff. 
It  tended  to  show  the  existence,  within  the  lines  of  the  high- 
way, of  a  dangerous  pitfall,  which  should  have  been  properly 
guarded,  and  that  for  want  of  such  guard  plaintiff  was  injured. 
It  should  therefore  have  been  submitted  to  the  jury  with  proper 
instructions  as  to  the  duty  of  the  township  authorities,  as  well 
as  plaintiff  himself.  In  actions  on  the  case  for  negligence, 
such  as  is  alleged  in  this  case,  if  the  plaintiff's  evidence  tends 
to  make  out  a  prima  facie  case,  it  is  error  to  enter  a  judgment 
of  nonsuit.  To  do  so  is  an  invasion  of  the  province  of  the 
jury,  whose  duty,  as  a  general  rule,  is  to  weigh  the  evidence 
and  determine  the  facts. 

The  learned  judge  of  the  common  pleas  appears  to  have 
thought  that  the  case  was  ruled  by  Monongahela  v.  Fiachery 
111  Pa.  St.  9;  56  Am.  Rep.  241;  but  in  that  conclusion  we 
think  he  was  mistaken.  The  case  referred  to  was  a  very 
close  one,  on  the  controlling  question  whether  the  evidence 
warranted  its  submission  to  the  jury  or  not,  and  depended 
largely  on  its  own  peculiar  facts,  none  of  which  were  dis- 
puted. From  the  report  of  the  case,  it  appears  that  the 
planked  culvert,  adjacent  to  the  place  where  the  accident 
occurred,  and  the  approaches  thereto,  **  were  well  constructed 
and  reasonably  safe."  The  latter  were  about  fourteen  feet 
wide  at  the  edge  of  the  planks,  and  widened  as  they  receded 
from  the  culvert  '*The  sides  of  those  approaches  sloped 
down  from  the  roadway  to  the  ground  at  either  side.  Three 
of  these  side-slopes  were  but  slightly  elevated.  The  fourth,  j 
on  the  river  side  of  the  roadway  and  east  of  the  culvert,  was 
between  three  and  four  feet  at  the  highest  point,  next  the  cul- 1 
vert  wall,  and  gradually  diminished  as  it  reached  towards  the  • 
level  ground.  This  construction  was  required  there  because 
a  water-way  existed  along  that  side  of  the  road,  which  had  to 
be  carried  into  the  culvert  within  the  lines  of  the  highway, 
and  for  which  provision  was  made  by  an  opening  in  the  cul- 
vert wall."    In  that  case,  also,  the  plaintiff's  own  account  of 
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how  he  came  to  go  over  the  embankment  shows  that  it  hap- 
pened, not  in  his  effort  to  keep  on  the  traveled  roadway,  but 
in  endeavoring  to  cross  the  same  in  search  of  an  adjacent 
footpath.  He  proceeded,  as  he  testified,  ''by  the  right-hand 
slope  of  the  western  approach  to  the  culvert,  about  twenty 
steps,  and  thence  diagonally  across  the  culvert  from  the  right- 
hand  side  to  the  left-hand  side,  intending  to  leave  the  wagon- 
road,  and  take  the  footpath  by  Stewart's  fence."  Instead  of 
finding  the  path  he  was  in  search  of,  he  **  got  over  the  em- 
bankment, or  steep  grade."  That  was  the  plaintiff's  own 
account  of  the  manner  in  which  he  was  injured. 

In  the  case  at  bar,  the  unguarded  precipice,  instead  of  being 
a  gently  sloping  embankment  of  three  or  four  feet,  such  as  are 
not  uncommon  on  country  highways,  was  an  actual  pitfall, 
nearly  perpendicular,  and  about  twelve  feet  high;  and  the  in- 
jured party,  instead  of  intentionally  crossing  the  highway 
diagonally  in  search  of  a  diverging  footpath,  was  endeavoring 
to  follow  the  beaten  highway,  and  had  every  reason  to  believe 
he  was  doing  so,  until  he  suddenly  went  over  the  unguarded 
precipice,  down  onto  the  rocky  bed  of  the  stream  below.  The 
facts  of  the  two  cases,  as  indicated  by  the  evidence,  are  quite 
different.  In  the  case  referred  to,  the  plaintiff's  own  account 
of  his  injury  shows  that  he  could  and  would  have  traveled  the 
highway  in  safety,  if  he  had  not  attempted  to  cross  it  diago- 
nally, on  a  dark  night,  in  search  of  a  diverging  footpath. 
This  alone  was  enough  to  preclude  him  from  recovering  dam- 
ages from  the  city.  In  the  case  before  us,  there  appears  to  be 
nothing  on  which  to  base  a  judgment  of  nonsuit,  or  binding 
instructions  to  find  for  defendant. 

Judgment  reversed,  and  a  procedendo  awarded. 


NoNsurrs»  whbn  should  rot  bb  Allowb]>.  —  A  motioa  for  a  nonmiil 
should  be  denied  when  plaintiff  h«a  presented  any  evidence  from  which  the 
jury  might  reasonably  conclude  that  there  was  n^ligenoe  on  the  part  of  de- 
Ceni^ant:  Note  to  Frtmek  w.  Smiikf  84  Am.  Dec  esi,  684. 
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MoMuLLBN  V.  Pennsylvania  Eatlboad  Oompaxy. 

[182  PlNKSYLTAHIA  BtaTK,  107.] 

Nbgliosvos  —  Railboad's  LiTabilitt  to  Infant  Trispassbr.  — A  boy  ten 
years  of  age  who^  just  before  being  injured  by  a  moving  train,  was  lying 
oo  hit  baok  nndenieath  the  oara,  and  oroeawtee  of  the  track,  and  who 
was  not  in  the  employ  of  the  company,  nor  attempting  to  eroas  the 
track,  is  a  trespasser,  and  cannot  recover  tor  his  injury. 

Nrouobnob  —Railroad's  Liabilitt  to  Imvant  TRSsPAasBR.  —A  boy  ten 
yean  of  age  who  is  an  undoubted  trespasser  upon  a  railroad  track, 
where  he  is  injured  by  a  moving  train,  cannot  recover  for  hit  injury, 
notwithstanding  his  youth,  which  renders  him  unaccountable  for  his 
own  negligence. 

Ca8B  against  the  defendant  railroad  company  to  recover 
damages  for  the  death  of  a  minor,  alleged  to  be  due  to  the 
negligence  of  defendant.  Verdict  and  judgment  for  plaintiff, 
and  defendant  appealed. 

Oavin  W.  Hart  and  David  W.  Sellers^  for  the  appellant 

WiUiam  H.  Burnett^  for  the  appellee. 

Obsen,  J.  On  the  trial  of  this  case,  the  plaintiff  examined 
but  one  witness  to  prove  the  fact  and  tlie  circumstances  of 
the  accident  This  is  the  account  she  gave  of  the  occur* 
rence: — 

"Q.  Please  state  just  what  you  saw  of  this  accident.  A. 
When  I  saw  the  child  he  was  lying  on  the  flat  of  his  back, 
his  head  towards  the  station-house  and  his  feet  towards  me 
Q.  How  was  his  body,  — on  the  track?  A.  Right  in  the  mid- 
dle of  the  track,  his  body  was,  and  his  head.  Q.  Between 
the  tracks,  between  the  rails,  do  you  mean?  A.  Yes,  sir. 
Q.  Crosswise?  A.  Yes,  sir;  his  feet  towards  me,  and  his  legs 
hanging  over.  Q.  How  near  was  it  to  your  house?  A.  Right 
opposite  the  east  window,  towards  Dauphin  Street  Q.  Which 
window  was  you  looking  out  of?  A.  The  last  one  towards 
Dauphin  Street  Q.  What  room  of  that  house?  A.  1'here 
was  only  one  room  of  that  house.  Q.  What  happened  after 
that?  A.  I  saw  him  before  the  cars  moved  at  all.  'V\wy 
were  just  slightly  moving;  just  commencing  in  motion;  and 
he,  of  course,  did  n't  make  no  effort  to  get  up.  I  said  to  my 
step-mother,  'There's  a  child  on  the  track,  and  he  '11  be  run 
over/  and  she  'started  out  on  Blair  Street  and  commenced  \m 
halloo,  and  I  went  out  front  Q.  That  is  out  on  Trenton 
ATennaT    A.  Yes,  sir.    The  first  car  went  over  him,  and  cut 
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his  foot  right  off.     Then  four  car-wheels  went  over  him  before 
there  was  any  assistance  came.'' 

The  witness  had  previously  testified  that  there  was  a  train 
of  small  coal-cars  standing  on  the  track,  reaching  nearly  a 
square,  the  majority  of  which  were  full,  and  it  was  under 
these  cars  that  the  boy  was  lying  on  his  back  immediately 
before  and  at  the  time  he  was  run  over  and  killed.  She  also 
said  the  whole  train  was  coupled  together;  that  there  was  no 
opening  between  the  cars;  and  the  place  of  the  accident  was 
between  two  streets.  There  was  no  contradiction  of  these 
facts;  on  the  contrary,  they  were  confirmed  by  the  defend- 
ant's witnesses  as  to  everything  they  saw,  but  none  of  them 
saw  the  actual  collision.  Several  of  the  train-men  who  were 
examined  came  to  the  spot  imme<Hately  after  the  accident, 
and  one  of  them  lifted  the  boy  out  from  underneath  the  car. 
Two  of  them  testified  to  seeing  a  pan  about  half  full  of  coal 
by  the  side  of  the  boy,  and  one  of  them  removed  it. 

The  undisputed  facts,  therefore,  are,  that  the  boy,  just  be- 
fore the  accident,  was  lying  on  his  back  on  a  railroad  track, 
crosswise  the  track,  with  his  feet  reaching  over  one  of  the 
rails,  and  ];iis  head  between  the  rails.  The  train  was  just 
starting,  and  was  moving  slowly,  so  that  it  was  stopped  when 
four  wheels  had  passed  over  the  boy.  He  was  lying  under- 
neath the  cars,  and  there  is  no  evidence  that  he  was  endeav* 
oring  to  cross  the  track.  As  a  matter  of  course  he  was  not, 
and  could  not  be,  in  such  circumstances,  in  the  exercise  of  any 
legal  right  Railroad  tracks  are  not  made  for  persons,  young 
or  old,  to  lie  down  upon,  in  any  circumstances;  much  less  so 
when  cars  are  standing  on  the  track.  They  are  not'  intended 
for  any  such  use,  and  any  person  who  makes  such  use  of  a 
track  is  undoubtedly  a  trespasser. 

The  question  is  not  an  open  one.  Had  this  boy  been  an 
adult,  as  a  matter  of  course  he  could  not  have  recovered,  both 
because  of  his  own  negligence  and  of  his  being  a  trespasser. 
The  boy  was  ten  years  old,  and  therefore  cannot  be  held 
accountable  for  his  own  negligence;  but,  as  a  clear  trespasser, 
recovery  is  equally  impossible,  notwithstanding  his  youth, 
and  this  we  have  many  times  decided.  In  every  one  of  the 
following  cases  we  held  there  could  be  no  recovery,  although 
the  persons  injured  were  children,  upon  the  express  ground 
that  they  were  trespassers:  Philadelphia  etc/  R,  R,  Co.  t. 
Hummelly  44  Pa.  St.  875;  84  Am.  Deo.  457;  Flow^  v.  flnm- 
sylvania  R.  R.  Co.,  69  Pa.  St.  210;  8  Am.  &ep.  251;  Jhg^  v. 
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Allegheny  R.  R  Co.,  91  Pa.  St.  458;  86  Am.  Rep.  675;  Cauley 
V.  FitUburgh  etc.  IPy  Co.,  9b  Pa.  St.  898;  40  Am.  Rep.  664;  93 
Pa,  St.  498;  Hesionvilh  Pass.  IPy  Co.  t.  Connell,  88  Pa.  St.  520; 
82  Am.  Rep.  472;  Moore  v.  Pennrylvania  R.  R.  Co.,  99  Pa.  St 
801;  44  Am.  Rep.  106;  Baltimore  <t  0.  R.  R.  Co.  v.  Schwin- 
(Uing,  101  Pa.  St.  258;  47  Am.  Rep.  706.  In  several  of  iLem 
tbe  child  was  ooneiderably  yomiger  than  in  thiB  caee.  In  not 
one  of  them  was  the  trespass  of  the  child  bo  gross,  so  palpa- 
ble, 60  couspicaous,  as  in  this.  Tbe  doctrine  has  been  so 
elaborately  discussed  and  so  fully  expounded  and  illustrated 
in  several  of  the  opinions  of  this  court  in  the  cases  referred 
to,  that  it  IB  entirely  unnecessary  to  repeat  the  discussion 
here. 

We  are  clearly  of  opinion  that  the  defendant's  ninth  point 
should  have  been  affirmed,  and  a  verdict  for  the  defendant 
directed. 

Judgment  reyersed.  

Thb  oabb  or  AfUekeU  ▼.  PkiUuUljtkia  €te.  £.  M.  Co.,  \2%  Tau  fit  226^  wm 
an  actioD  of  irupaaa  brought  to  reoover  damages  for  personal  iujoiiea.  The 
plaintiff  was  a  boy  nine  and  one  half  years  of  age  who,  on  the  day  of 
the  acoidenti  irw  walking  between  tiie  traoks  of  defendant's  railroad, 
and  to  avoid  some  water  in  his  path,  stepped  apon  the  ties  of  one  of  tho 
traoks^  and  was  stciftSk  by  the  oars  after  he  had  lakan  about  three  steps. 
The  oars  which  caused  the  accident  weM  two  empty  flat-cars,  moving  by 
their  owu  inomcntutn,  no  engine  being  attached.  The  cars  were  in  chargo 
of  a  brskeman,  who  was  looking  in  the  direction  of  the  child  at  the  time  of 
iho  aecident.  At  tho  elose  of  plaintiflrs  festisnoa^y,  a  judgment  of  nonsuit 
was  tendeced,  aad  «o  appeal*  this  Jadgmsat  was  affiffowd*  ihe  appellate 
ooort  being  of  opinion  ^tliafc  saeh  judgmeiit  was  entirely  justified  by  the  evi- 
dence.    The  plaintiff^  being  a  niere  trespasser,  was  not  entitled  to  recover. 

Railroa  d  CoacPAN  1  n  —  K  eolio  enob  —  Is  pant  Trbspassiers  r  pon  tr  b 
Track.  —  Where  an  infant  is  a  trespasser  upon  a  railroad  trark,  the  rule 
•seme  to  be  that  the  eempanyimist  eftoretos  toward  him  a dogrse  of  osro, 
eantum,  and  vigibmoe  aot  reqnived  with  roepact  to  adalt  poitons  imder  tbe 
same  circunistanoes:  Note  to  WtatOfook  v.  MobiU  ete.  £.  H.  COr«  14  Am.  bU 
Rep.  595,  5d6;  although  the  rule  as  laid  down  in  the  Pennsylvania  cases 
is  otherwise:  Id.;  note  to  Cauley  ▼.  PUtsburgh  etc  E^y  Co.,  40  Am.  Rep^ 
#•7-4701 
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Kbllt  V.  Bennett. 

pit  PminiTLTAllIA  STATB,  SUbJ 

PRACTICB.  —  Rbfubal  TO  Or41it  Nonbuit  ca&not  be  awigned  m  error. 

pRAcricx.— RurusAL  to  Qvrm  Sbvibal  Instaoctiokb  oannot  be  joined 
in  one  aetignment  ol  error. 

NiOLiosNCB.  —  A  PonrrsD  Ibov  Furoi  Foim  Fbr  High  erected  along  a 
■idewalk  to  protect  an  area-way  and  dwelling-bonee  it  a  lawful  ■tmotore, 
and  tbe  owner  thereof  ie  not  liable  in  damagee  to  one  wbo^  while  paenng 
along  the  eidewalk,  ilipa,  and  in  falling  oomee  in  contact  with  one  of  tbe 
points  of  the  fenocb  whereby  he  is  injured. 

Trb8PA88  to  recover  for  personal  injuries.  Plaintiff  recoT* 
ered  a  verdict  and  judgment^  and  defendant  appealed. 

Andrew  Zane^  for  the  appellant 

J.  CamjpbeU  Lancaster  and  William  Henry  Lex^  for  the  ap* 

pellee. 

Paxson,  C.  J.  While  this  is  a  plain  case  for  a  reversal,  we 
are  embarrassed  by  the  defective  manner  in  which  it  was 
presented.  The  assignments  of  error  are  very  carelessly  or 
unskillfully  drawn,  and  do  not  meet  the  case.  Indeed,  if  we 
were  to  stand  upon  mere  technicalities,  we  would  be  com- 
pelled to  affirm  the  judgment 

The  first  assignment  is  to  the  refusal  of  the  court  to  grant  a 
nonsuit,  which  we  have  said  at  least  a  hundred  times  is  not 
assignable  as  error.  The  second  and  last  assignment  alleges 
error  in  not  affirming  the  defendant's  first,  second,  and  fourth 
points.  The  manner  of  assigning  these  errors  is  wrong,  as  our 
rules  require  separate  assignments  in  such  cases.  Only  one 
point  or  subject  should  be  embraced  in  an  assignment  of 
error. 

The  defendant's  first  point  is  as  follows:  *^  If  the  jury  be- 
lieve that  the  accident  occurred  by  the  plaintiff  stepping  on 
the  pavement,  by  reason  of  ice  or  any  other  material,  then  the 
plaintiff  cannot  recover."  Inadequate  as  this  point  is  to  reach 
the  merits  of  the  case,  we  nevertheless. think  it  should  have 
been  affirmed,  in  view  of  the  undisputed  facts.  The  defendant 
below  is  the  owner  of  a  dwelling-house  at  the  northeast  corner 
of  Spruce  and  Quince  streets,  in  the  city  of  Philadelphia.  In 
front  of  his  house,  on  Spruce  Street,  there  was  an  iron  railing 
about  four  feet  high,  to  protect  an  area-way,  and  perhaps  the 
front  of  the  house.  Tbe  railing  was  pointed  at  the  top,  of 
the  arrow-head  pattern.  The  plaintiff,  while  walking  along 
the  pavement  on  the  afternoon  of  January  25,  1888,  slipped, 
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bj  reason  of  the  snow  or  ice,  or  both,  and,  in  falling,  put  out 
his  hand,  which  came  in  contact  with  one  of  the  points  of  the 
railing,  and  was  lacerated.  For  this  injury  he  recovered  a 
verdict  of  $732  in  the  court  below. 

The  defendant  was  not  shown  to  have  been  negligent  in  any 
respect  The  railing  was  a  lawful  structure.  The  defendant 
had  a  right  to  protect  his  area  in  that  manner.  Had  he  not 
done  so,  and  some  one  had  fallen  therein,  and  been  injured, 
there  would  have  been  more  reason  in  charging  him  with  neg- 
ligence. It  is  said,  however,  that  it  should  have  been  con- 
structed without  points.  This  is  not  so  clear.  The  points  are 
useful  in  preventing  mischievous  boys  from  climbing  over  it. 

What  reason  had  the  defendant  to  anticipate  that  the  plain- 
tiff would  slip  and  fall  precisely  at  that  spot,  and  that  in  doing 
so  he  would  reach  out  his  hand  and  strike  the  railing?  And 
if  he  had  not  such  reason,  the  railing  cannot  be  regarded, 
under  our  cases,  as  the  proximate  cause  of  the  injury.  It  will 
not  do  to  say  that  the  mere  fact  of  the  injury  is  evidence  of 
negligence  on  the  part  of  defendant.  Had  there  been  no  rail- 
ing there,  the  plaintiff  might  have  fallen  with  his  head  against 
the  sharp  edge  of  the  step,  and  received  a  far  worse  injury; 
and  if  he  may  recover  in  the  one  case,  why  not  in  the  other? 
It  will  not  do  to  hold  that  when  a  man  slips  upon  an  icy 
pavement  the  owner  of  the  pavement  or  the  fence,  or  the 
steps  upon  which  he  falls,  must  compensate  him  for  any  in- 
jury  he  may  receive.  Few  men  would  be  willing  to  own  prop- 
erty under  such  conditions.  This  plaintiff  has  no  case,  and 
wo  will  not  dignify  it  by  a  further  discussion. 

Judgment  reversed.  ^^_^ 

As  A  Getteral  Ruli,  nr  mi  Absknci  ov  Special  Ciecumstancbs,  if  » 
person  traveling  upon  »  highway  deviatM  therefrom,  and  falls  into  a  pit  or 
•zcaration  on  the  adjacent  premisee,  the  owner  of  the  land  is  not  liable:  Beck 
V.  Carter,  68  N.  Y.  883;  28  Am.  Rep.  175,  and  note  188,  184. 
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Philadelphia  Tool  Company  v.  British  Ambbioa 

ASSQRANOB    CoMPANT. 

Ikbueance  — Wajvxr  of  CoKDiTidNS.  -*  Whertt  a  policy  of  insnnoiee  on 
tools  an<1  bnildinga  of  the  Msored,  who  hns  only  a  leuehold  interest  in 
the  buildings  and  in  the  land  upon  which  they  reet,  is  issued,  and  an 
•ntiro  premittin  paid,  without  any  application,  written  request,  or  reprv- 
aeutalioa  of  auty  kind  by  the  assured  rslatiTe to  his intereBt  la  the  buill- 
ings,  it  is  Talid  and  binding,  notwitlistaadiag  conditioos  therein  thai  it 
shall  be  x'oid  if  the  insured  is  not  the  sole  and  unco*itlitional  owner  ^f 
the  property,  or  if  the  buildings  stand  on  laud  not  owued  by  him  in  fee- 
•iunple,  or  if  his  interest  is  not  truly  stated  in  the  policy.  In  such  case 
it  will  be  assumed  that  the  policy  was  written  upon  the  knowledge  uf 
the  iasarer  through  its  representativo,  and  tnteaded  to  oo%'er«  in  g(K»d 
faith,  the  iaterest  which  the  insured  had  in  the  buildings. 

Ihsuranok  —  CoNSTRUCTTOTf  OF  PoucT.  —  A  policy  of  Insurance  is  to  lie 
read  in  the  light  of  circuunrtanoea  which  surround  it,  aud  interpreted 
most  strongly  against  tine  iusurac 

Debt  upon  a  policy  of  insurance  to  recover  for  lose  by  fire. 
Judgment  for  defendant,  and  plaintiff  appeals. 

Thomas  JR.  Elcock^  for  the  «4>peUanL 

haac  8.  Sharp  and  S.  H.  AlUrMtn^  for  the  appellee. 

Williams,  J.  A  glance  ai  the  facts  of  this  ease  wDI  pre- 
pare the  way  for  the  application  of  the  legal  principles  that 
control  it.  The  actioa  is  on  a  policy  of  ioauranoe.  Tlio 
insured  was  a  manufacturing  company  occupyii^  brick  and 
frame  buildings  an  Oakford  Street,  in  theoity  of  Philadelphia, 
as  a  lessee.  Its  machinery  and  tools  were  in  these  buildings, 
in  which  its  business  was  conducted.  It  had  no  title,  legal  or 
equitable,  to  the  real  estate,  and  no  interest  in  it  except  as 
lessee.  Its  property  was  therefore  all  personal,  and  insurable 
as  such,  consistiTig  of  the  leasehold  interest  in  the  real  estate, 
and  the  machinery  and  tools  used  In  the  business.  The  tool 
company  wanted  insurance  on  its  property.  In  some  manner, 
not  explained  by  the  testimony,  this  fact  became  known  to 
the  representative  of  the  British  America  Assurance  Company, 
and  that  company  issued  a  policy  for  two  thousand  five  hun- 
dred dollars,  one  thousand  of  which  was  on  the  buildings,  and 
the  remainder  on  the  tools  and  machinery  contained  tlierein. 
The  defense  now  taken  is,  that  the  policy  is  partly  upon  real 
estate  and  partly  on  personal  property,  for  which  an  entire 
premium  was  paid,  and  that  as  the  assured  had  no  title  to 
the  laud,  the  policy  is  void  as  to  it,  and  being  void  in  part,  is 
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ynii  in  whole,  00  that  no  recovery  can  now  be  had.  This 
position  rests  on  one  of  the  almost  innumerable  conditions, 
stipulations,  and  pronsos  which  appear  on  the  policy,  and 
which  asserts  that  if  the  assured  is  not  the  sole  and  uncon- 
ditional owner  of  the  property,  or  if  the  building  stands  on 
g«ouiid  not  owned  in  lee-simple  by  the  aeBarod,  or  if  tlie  inter- 
eel  of  the  aesured  is  not  truly  stated  in  the  policy,  then  the 
policy  shall  be  void.  Is  this  condition  applicable  to  the  case 
presentad  qd  this  policy  7 

A  policy  of  insuMEfica:,  like  any  other  contract,  is  to  be  read 
in  the  light  of  tlie  oircamstaiices  thai  earround  it  This 
policy  was  issued  without  any  application  or  written  request 
describing  the  interest  of  the  assured  in  the  buildings.  No 
actual  representation  of  any  sort  upon  the  subject,  oral  or 
written,  is  alleged  to  have  been  made  by  or  on  behalf  of  the 
assured.  We  ought  to  aseume  that  a  policy  written  under 
such  circumstances  was  written  upon  the  knowledge  of  the 
representative  of  the  insurer,  and  intended  to  cover  in  good 
faith  the  interest  wliich  the  insured  had  in  the  buildings. 
Foaod  is  never  to  be  preeumed,  and  in  this  case  no  fraudulent 
TCpseeentation  is  shown  or  alleged,  unless  it  can  be  deduced 
from  the  statements  of  the  insurer,  made,  as  we  must  pre- 
sume, on  the  knowledge  of  its  representative,  and  for  which 
tbe  insured  ie  in  no  uianner  responsible.  We  must  also  re- 
member that  this  policy  is  to  be  interpreted  most  strongly 
against  the  company  whose  contract  it  is. 

Applying  these  principles  to  the  question  now  raised,  we 
conclude  that  the  policy  written  on  the  knowledge  of  the  in- 
surer was  made  in  view  of  the  facts  of  the  case,  and  was  in- 
tended to  cover  such  interest  in  the  buildings  as  the  insured 
had.  This  was  a  leasehold  only;  but  it  was  an  insurable  in* 
tereet.  Presumably  it  is  the  interest  which  an  application,  if 
one  had  been  made,  would  have  shown,  for  rt  is  the  only  inter- 
est which  the  tool  company  ever  had,  or  claimed  to  have.  To 
such  an  interest,  the  proviso  whose  protection  is  invoked  is 
not  applicable.  The  policy  covering  only  the  interest  of  the 
lessee,  the  ownership  of  the  fee  becomes  immaterial.  Tho 
lessee  cannot  control  its  transfer,  and  has  no  right  to  be  heard 
upon  any  subject  relating  to  its  ownership,  so  long  as  its  pos« 
session  under  its  lease  is  not  disturbed.  This  view  of  the  case 
renders  it  unnecessary  to  refer  to  the  oases  cited  in  support 
of  the  general  doctrine  that  a  false  aflBrmation  of  ownership, 
on  which  insurance  is  induced,  will  relieve  the  insurer  from 


598  Vail  v.  Wbaysb.  [P 

liability  on  the  policy.  The  court  below  erred  in  entering 
judgment  non  obstante  veredicto  on  the  reserved  pointy  and 
judgment  is  now  entered  on  the  verdict. 

MiTCHSLL,  J.y  dissented. 


iNSURAjroi  —  CoNRBUonov  or  PoLiOT.  —  ChMkditioiM  and  proyiw  im  • 
policy  are  to  be  conatraed  strictly  against  the  insurance  oompany:  Hq0mam 
▼.  jEina  F.  In*.  Oo.^  82  N.  T.  406;  88  Am.  Deo.  337;  Pmd  t.  Trawden  Imt, 
Co.,  112  K.  T.  472;  8  Am.  St.  Rep.  768;  Imperial  F.  Init,  Co.  t.  DwAam^ 
117  Pa.  St.  460;  DwlUnff^hoim  ins.  (h.  T.  fff^fmam,  126  Pa.  St  626:  I}atr9m 
T.  Family  Fund  8oe.9  116  N.  T.  637;  16  Am.  St  Rep.  480^  and  note. 

In^urahos  —  Waiyxk  ov  €k>in)inoii.  —  An  insnranoe  oompany  may  waive 
the  right  to  forfeit  a  policy  for  a  breach  of  the  condition  contained  thereia 
as  to  the  title  of  the  assured  in  the  property  insured:  Inmranee  Qk  ▼•  Barmen 
41  Kan.  161;  Hartford  Ins.  Chk  T.  Haaa,  87  Ky.  632. 

Ihburahgb— CoNCBALMSiiT  OF  Factb  bt  tss  Assdbxdl  —  OoDoealmenl 
of  material  facts  by  the  assured,  when  no  inquiry  is  made  oonoerning  thea^ 
will  not  Yitiate  a  policy  of  fire  insurance:  Hartford  P,  /at.  Co,  ▼.  JSTonasr* 
2  Ohio  St  452;  69  Am.  Dec  684;  Oamfbell  ▼.  ^merJeoa  Im,  Ox.  73  WisL 
100. 

IsrsDBANoa  —  Waiysb  or  Fortkitubb. — The  right  to  enforce  the  foiw 
feitnre  of  a  policy  must  be  regarded  as  waived,  where,  after  a  knowledge  om 
the  part  of  the  company  of  a  breach  of  condition,  it  stiU  treats  the  polioy  aa 
in  force:  Queen  Ine.  Co.  ▼•  Toimg^  86  Ala.  424;  11  Am.  St  Rep.  61,  an4 
nute;  and  knowingly  taking  a  premium  after  ccmdition  broken  estops  the 
company  from  enforcing  a  forfeiture:  Oermania  F.  ine.  Co.  t.  Hick,  125  HL 
861;  8  Am.  St  Rep.  385,  and  note.  Conditions  in  a  policy  are  omisidered 
waived,  which,  to  the  knowledge  of  the  agent,  would  make  the  policy  void 
as  soon  as  delivered:  Menk  v.  Home  Ine.  Co.^  76  OaL  61;  9  Am.  8t  Rep^ 
158. 


Vail  v.  Weaver. 

[U2  PBirirsTLVA.iriA.  Srr^TB,  863.) 

FncTURU  —  Iktbmtioii  as  Test.  --  The  machinery  and  apparatos  of  aa  eiea> 
trie-light  plant  will  not  pass  under  a  judicial  sale  of  the  real  estate  to 
which 'they  are  annexed,  when  it  it  shown  that  when  they  were  so  aa* 
nexed  it  was  intended  that  they  should  remain  temporarily.  Mere  phy^ 
ical  annexation  is  no  longer  the  test 

Replevin  for  an  engine,  dynamo,  and  appliances  constitut- 
ing an  electric-light  plant.  Plaintiff  claimed  the  property  as 
the  purchaser  of  it  as  agent  of  Westinghouse,  Church,  Kerr, 
and  Company,  at  an  execution  sale  under  a  judgment  of  said 
company  against  the  Pennsylvania  Tack  Works.  The  de- 
fendant claimed  the  property  under  a  prior  sale  of  the  real 
property  to  which  it  was  annexed,  made  under  a  judgment 
upon  a  mortgage  of  the  land  before  the  plant  was  annexed. 
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The  Pennsylvania  Tack  Works  owned  the  land  upon  which 
they  conducted  business,  and  also  owned  an  opera-house 
across  the  street  from  the  tack-works.  While  the  land  was 
subject  to  mortgage,  the  electric  plant  was  purchased  and 
set  up  in  the  iron-house  and  wire-nail  department  of  the 
tack  works,  by  the  company  operating  the  latter.  This  part 
of  the  tack  factory  was  of  brick,  and  connected  with  the  main 
factory  by  a  corridor  twelve  to  fifteen  feet  wide.  The  tack- 
works  company  built  a  partition  to  protect  the  electric  plant 
from  the  remainder  of  the  building.  To  support  the  engine 
which  operated  the  electric  plant,  the  company  erected  a 
foundation  wall,  five  or  six  feet  deep,  below  the  floor,  six  feet 
square  at  the  bottom,  two  feet  at  the  bottom  filled  in  with 
stone  and  mortar,  and  four  feet  of  brick.  Six  iron  bolts  were 
walled  into  the  masonry.  The  brick  wall  was  raised  a  foot 
and  one  half  above  the  floor,  and  upon  this  the  engine  was 
bolted  and  firmly  secured.  To  suppoii  the  dynamo,  joists 
were  laid  upon  the  floor  of  the  room  partitioned  off,  a  floor  of 
two-inch  plank  laid  down,  and  a  square  frame  of  eight  pieces 
of  timber  placed  thereon.  This  frame  was  nailed  and  made 
fast  to  the  floor.  The  dynamo  rested  upon  the  frame,  and 
fastened  to  the  floor  by  means  of  bolts.  It  was  connected 
with  the  engine  by  belts.  Wires  connecting  with  the  lights 
were  passed  out  through  holes  bored  in  the  brick  wall.  The 
steam  for  the  engine  was  supplied  by  boilers,  which  also  fur^ 
nished  power  for  the  tack  machinery.  A  number  of  lights 
were  supplied  to  the  tack  factory,  but  a  much  greater  number 
were  supplied  to  the  opera-house.  There  was  a  dispute  as  to 
whether  the  electric  plant  was  put  in  with  the  intent  of  aim* 
ply  supplying  the  tack  factory  with  light,  or  whether  the  in- 
tention in  erecting  it  was  only  to  light  the  opera-house.  The 
court  instructed  the  jury  that  the  intent  with  which  the  plant 
was  erected  must  govern  in  determining  whether  it  was  a 
fixture  or  not,  and  that  mere  physical  annexation  to  the 
realty  would  not  constitute  it  a  fixture,  if  it  was  the  intent  of 
the  parties  to  place  it  there  for  a  mere  temporary  purpose. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 

Montgomery  Evans  and  LouU  M.  OhUdSy  for  the  appellant 

Henry  C  Bayer  and  Samuel  D.  Huey^  for  the  appellee. 

Per  Curiam.  The  principal  question  in  this  case  was, 
whether  the  machinery  and  fixtures  of  the  electric  plant  which 
were  placed  in  the  tack-works  were  placed  there  permanently 
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or  not  If  tfaef  w«re  temporary  flxhines,  placed  there  for  a 
temporary  psrpose,  their  sale  vinder  the  writ  of  fieri  facias 
passed  s  good  titl<e.  Mere  phjsreal  amiexRtion  is  no  longer 
ibe  rale.  It  ia  a  ^ciestfon  of  intention.  The  mteiitixjn  to-  an- 
nex, whether  rightfullj  or  wrongfully,  is  the  legal  crflerion: 
Hiil  ▼.  S€wald,  M  Pa.  St  271;  9»1  Am.  Dec.  2W;  Stegrr  r.  Pettit, 
'tl  Pa.  8t  4137,-  la  Am.  Hep-.  462;  Morrises  Appeal,  88  Pa.  9t. 
868.  This  question  was  snbmitted  to  the  jary  by  tlie  leanied 
court  below,  under  adequate  instnteiions,  and  their  verdict 
ends  the  case. 

Judgment  affirmed.  

WiXTVtLm,  Tbst  ov.  —  Fliyaieal  annexation  to  NaliQp  is  not  alose  saffideni 
w  change  the  character  of  perionaUj  to  a  fix  to  re;  whether  a  chattel  beconiei 
a  fixture  depends  upon  the  character  of  the  act  by  which  it  is  put  into  its 
ptaoe,  the  usee  to  wliich  it  is  put,  the  policy  of  the  law  connected  with  its 
parpcMM,  and  the  iatoufcion  of  theai*  ooooariiedi  AleUim>»  *c  if.  iEL  Cik  «. 
IToryatt^  42  Kau.  23;  16  Auu  St.  Rep.  471,  aiul  note. 


Wachter.  u  Phcenix  AssuRAjroei   Gompant. 

[18-i  PB2C^-9TLTAi^jL  STATX,  428.) 

IxauRAKCK — BuTOPPKL  BT  AppROTiNO  AcT  Qp  AoKNT.  — WhcD  a  solici^ng 
agent  for  an  insurance  company,  after  issuing  a  policy,  indorses  a  clause 
thereon  mskrag'  it  payable,  in  cam  of  loea^  to  a  mortgagee,  wfaiefa  act  was 
appraved  ky  the  cniupaay,  and.  ■dbsaqucuily  to  which  tha  ageat  amwrntmA 
tlie  partiea  that  nothing  more  aeed  be  dene  to  seciue  the  ntoatgnace  in 
case  of  sale  of  the  property^  the  comxtany  will  be  estopped,  in  the  event 
of  Toss  after  such  sale,  to  deny  the  authority  of  the  agent  to  make  such 
assnranoe: 

PnucciPAL.  aud  A««i«r— Aonnv's  Acm^  bow  Fab  BnnMiro. — As  totlHrd 
personal  tbs  principal  is  bonnd  by  the  acta  or  Mpreaentationa  nf  hia 
agent»  made  or  done  within  the  apparent  scope  of  hia  authority;  and 
his  aotnal  instructions  do  not  govern  unless  the  person  dealing  with  him 
had  notice  or  was  put  upon  inquiry  as  to  hie  real  authority. 

EtffOPPBLt  wmif  Qt'Bii-i'ioff  OF  Law.  ^  When  the  facta  noceamvy  t»  cRnta 
an  edtiappel  are  admitted,  or  dead/  and  conclnsivel/  aataWiiiheil,  tha 
eonrt  may  dec  We  the  law  applicable  to  such  facta  withant  aubraktiug 
them  to  tiie  jury. 

AsBUMPSi'e  on  a  policy  of  insurance  to  reeover  Cmt  ksa  by 

fire.     Judgmctvt  for  plaiutiff,  and  defendant  appeals. 

haac  Elweliy  Samuel  Dixon,  and  WUliavi  McGeorge^  Jr^  for 
the  appellant. 

Frederick  Gaston  and  John  E.  Faunae,  for  the  appeRee. 

Rtrrrbtt,  J.     The  facts  upon  which  this  contention  ap- 
pears to  hinge  are  few  and  undisputed.     In  December,  1885, 
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flie  Phoemfx  AsBurance  Company,  defendant  below,  issued  a 
policy  of  issuance  to  Charles  Otto  Wade,  for  one  thousand 
dollars,  on  his  frame  cottage  at  Anglesea,  New  Jersey.  The 
risk  was  solicited  and  policy  delivered  to  the  insured  by  J. 
P.  Spoflbrd,  of  Holly  Beach,  who,  in  that  regard,  at  least, 
acted  for  the  company.  Shortly  afterward?,  Wade  borrowed 
from  Noah  Wachter,  the  plaintiff  below,  $850,  secured  by  a 
mortgage  of  the  cottage  property,  supplemented  by  the  in- 
surance policy.  Pot  the  purpose  of  having  the  latter  prop- 
erly indorsed  or  transferred,  so  that,  in  the  event  of  loss  by 
fire,  the  insurance  money  would  inure  to  th^  benefit  of  the 
mortgagee.  Wade  called  on  Spofford,  informed  him  of  the 
transaction,  and  requested  that  the  policy  be  properly  trans- 
ferred to  Wachter,  the  mortgagee.  Spofibrd  took  the  policy, 
and  promised  to  have  tt  attended  to.  Before  anything 
further  was  done,  however,  Wade  and  Wachter,  together, 
went  to  see  him  in  regard  to  the  matter.  Spofford  took  the 
policy  out  of  hiB  desk,  and  wrote  in  it  the  words,  '*  Loss,  if  any, 
payable  to  Noah  Wachter,  mortgagee,''  and  then  handed  it  to 
Wade,  saying,  **That  is  all  right  now  "j  and  thereupon  Wade 
delivered  it  to  Wachter.  The  action  of  Spofford  in  thus 
changing  the  policy  was  recognized  and  approved  by  the  agent 
of  the  company  at  Vineland,  New  Jersey,  and  aleoby  the  New 
York  agent.  The  latter  testified  as  follows:  "The  clause  in 
this  policy,  ^Loss,  if  any,  payable  to  Noah  Wachter,  mort- 
gagee,' was  entered  ob  our  books  in  the  New  York  office  on  re- 
port of  our  Vineland  agency.  It  was  reported  to  us  some  lime 
In  February,  1886."  Frank  E.  Wanser,  an  employee  in  the 
oflSce  of  the  Vineland  agency,  was  called  by  the  company,  and 
teetified  thus:  ^The  policy  stood  on  the  register  in  our  office 
in  the  name  of  Charles  Otto  Wade,  loss,  if  any,  payable  to 
Foafa  Wachter,  mortgagee;  and  I  so  reported  the  policy  to  the 
home  office,  in  New  Yoric.  This  insurance  was  effected  by  J. 
P.  Spofibrd,  our  solicitor  at  Holly  Beach.  Spofford  was  in 
oar  employ.*'*  Washington  Irving,  the  New  York  agent, 
eslled  by  the  company,  further  testified  that  the  insurance 
was  "  effected  by  TuUer  and  Wanser,  the  agents  at  Vineland, 
thfTough  solicitor  at  Holly  Beach;  that  a  mortgage  clause, 
called  *a  rider  to  the  policy,'  waisin  use  by  the  company,  con- 
tshiingthe  provision  that  no  act  of  the  mortgagor  violating 
conditions  shall  afltect  the  mortgagee,**  and  that  "  there  is  no 
•xtra  charge  for  attaching  such  a  clause." 

When  Wade  conyeyed  the  property  to  Dougherty,  he  went 
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to  SpoSbrd,  informed  him  of  the  sale,  and  inquired  of  him  in 
regard  to  the  transfer  of  the  policy  of  insurance  to  Wachter. 
In  the  language  of  the  witness,  "  He  [Spofford]  said,  '  You 
don't  need  to  do  that,  because  it  is  already  transferred  to 
Wachter  as  mortgagee ';  and  I  said,  '  Then  it  is  all  right  as  it 
is,  is  it?'  and  he  said,  'Yes;  you  need  not  do  anything  more.' " 
Satisfied  with  that  assurance,  nothing  more  was  done  by 
either  Wade  or  Wachter.  They  rested  in  the  belief  that  the 
policy  was  so  transferred,  that  in  the  event  of  a  loss  by  fire 
Wachter  would  be  entitled  to  demand  the  insurance  money, 
and  apply  it  to  payment  of  the  mortgage  debt 

The  cottage  was  afterwards  destroyed,  and  the  insurance 
company  having  refused  to  pay  the  loss,  this  suit  was  brought 
by  Wacliter  to  compel  payment.  The  company  then  sought 
to  impale  him  on  several  sharp  points,  one  of  which  is,  that  by 
the  sale  to  Dougherty  without  a  proper  transfer  of  or  indorse- 
ment on  the  policy,  the  latter  became  null  and  void. 

In  view  of  the  undisputed  facts  above  recited,  the  defense  is 
a  most  ungracious  one,  —  a  defense  which,  under  the  circum- 
stances, no  reputable  underwriter  would  think  of  interposing. 
The  insured,  and  the  mortgagor  both  appear  to  have  acted  in 
entire  good  faith.  There  is  not  a  particle  of  evidence  to  indi- 
cate anything  to  the  contrary.  When  the  mortgage  was 
given,  and  they  wished  to  have  it  so  changed  that  the  mort- 
gagee might  hold  it  as  an  available  security  for  the  loan,  they 
both  went  together  to  Spofford  as  the  agent  of  the  company, 
and  he  wrote  into  the  policy  the  words  above  quoted,  and 
thereupon  it  was  delivered  to  the  mortgagee.  The  act  of 
Spofford,  in  writing  into  the  policy  the  clause  referred  to,  was 
recognized  and  approved  by  the  company.  Why,  then,  should 
it  not  be  estopped  from  denying  his  authority  to  do  what  was 
afterwards  done  in  relation  to  the  same  policy  as  a  continuing 
security  in  the  hands  of  the  mortgagee?  If,  instead  of  going 
to  Spofford  for  the  purpose  of  having  the  policy  properly 
transferred  or  indorsed,  so  that  it  would  inure  to  the  benefit  of 
the  mortgagee  notwithstanding  the  conveyance  to  Dougherty, 
the  insured  and  his.  mortgagee  had  applied  to  the  general 
agent  of  the  company  in  New  York,  and  he  had  assured  themi 
as  Spofford  did,  that  nothing  further  to  that  end  was  neces- 
sary, that  for  the  purpose  of  indeoinifying  the  mortgagee,  the 
policy  was  already  properly  transferred,  etc.,  it  cannot  bo 
doubted  that  the  company  would  be  estopped  from  alleging 
anything  to  the  contrary:  Mentz  v.  Armenia  F.  In».  Co,^  79 


Feb.  1890.]    Waohtbb  t.  Phcbnix  Asbubasob  Cte.  603 

Pa.  St  478;  21  Am.  Bap.  80.  In  that  ease,  the  oompaDy'a 
agent  told  the  assured  that  the  proper  indorsement  on  the 
policy  had  been  made.  It  was  held  that  his  declaration 
operated  as  an  estoppel,  because  it  lulled  the  assured  ''  to 
sleep,  by  the  assurance  that  the  condition  of  the  policy  had 
been  complied  with,  and  that  the  indemnity  was  secured.'* 

As  was  well  said  by  the  learned  president  of  the  court  below, 
the  company  confirmed  Spofford's  act  in  altering  the  policy 
in  question,  and  delivering  it  in  that  condition  to  Wachter.    It 
thereby  accredited  him  as  its  agent,  at  least  as  to  that  par- 
ticular risk;  and  therefore  what  he  said  in  reference  to  the  pol- 
icy, eta,  was  as  binding  on  the  company  as  if  he  had  been  its 
general  agent    It  clothed  him  with  at  least  apparent  author- 
ity in  regard  to  the  policy  in  question;  and  as  to  parties  deal- 
ing with  him  on  the  faith  of  that,  it  should  not  be  permitted  to 
deny  his  authority  to  act  as  he  did:  Hubbard  ▼.  Tenbrook^  124 
Pa.  St  291;  10  Am.  St.  Rep.  586.     In  Orimold  ▼.  Oehhie,  126 
Pa.  St  868, 12  Am.  St  Rep.  878,  our  brother  Mitchell  recently 
said:  ''The  general  rule  that  a  principal  is  responsible  for  the 
misrepresentations  of  his  agent  within  his  authority  is  beyond 
question;  and  the  better  opinion  is,  that  as  to  third  parties 
affected  by  his  acts  or  words,  it  is  the  apparent  scope  of  his 
authority,  and  not  his  actual  instructions,  that  must  govern. 
That  is  the  basis  on  which  the  business  of  the  world  in  the 
present  day  is  transacted,  and  the  rule  should  be  enforced  in 
a  liberal  spirit,  with  regard  to  the  actual  habits  of  the  com- 
munity.''   Other  authorities  to  the  same  effect  might  be  cited, 
among  which  are:  MiUviUe  eU.  Ins.  Co.  v.  Meelianiet^  ste.  ilst'n, 
48  N.  J.  L.  652;  Redstrake  v.  Cumberland  etc  Im.  Oo.^  44 
N.  J.  L.  294;  Wood  on  Insurance,  see.  892.    The  learned 
author  of  the  work  last  cited  says:  ''It  would  be  disastrous  to 
oommeroial  as  well  as  other  interests  if  a  person,  by  acting 
through  the  agency  of  another,  could  shield  himself  from 
liability  for  such  person's  acts  ad  libitum.    Fortunately,  no 
such  rule  exists;  and  he  who  intrusts  authority  to  another,  in 
whatever  department  of  business,  is  bound  by  all  that  is  done 
by  his  agent  within  the  scope  of  his  apparent  power,  and  can- 
not screen  himself  from  the  consequences  thereof  upon  the 
ground  that  no  authority  in  fact  was  given  him  to  do  the  par- 
ticular act  unless  the  act  was  clearly  in  excess  of  his  apparent 
authority,  or  was  done  under  such  circumstances  as  put  the 
person  dealing  with  him  upon  inquiry  as  to  the  agent's  real 
authority." 
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PerhapB  it  msj  be  said  that  wfaife  the  evidence  referred  to 
lendB^  to  oreate  an  egtoppd,  the  question  of  Spofford's  real  or 
apparent  agency  in  tfane  premises,  etc.,  should  have  been  sub- 
mitted to  the  jury  nnder  proper  instructions.  That  would  be 
BO  if  theve  was  any  conflict  of  testimony,  but  there  is  none. 
All  the  essential  facts  are  clearly  and  conclusive]}^  established 
by  uncontToverted  evidence,  part  of  which  was  introduced  by 
the  company  itself.  When  the  facts  are  admitted,  or  estab- 
lished beyond  all  controversy,  as  they  are  in  this  case,  there 
is  no  necessity  for  submission  to  a  jury.  It  then  becomes  the 
province  of  the  court  to  declare  the  law  applicable  to  such 
facts.  That  was  done  in  this  case;  and  for  reasons  above  sug- 
gested, we  think  there  is  nothing  in  the  record  that  calls  for 
the  reversal  of  the  judgment. 

Judgment  affirmed. 


Insosamob — Bj^nnoATion  of  Aokiit's  Aon. — Wb«re  mm 
company  granto  a  policy,  thereby  ratifyiog  the  moitu  of  ito  ageat  who  mad* 
oat  the  applioatiou,  it  ii  estopped  to  defend  against  a  reooYeiy^  «poA  the 
policy  on  the  ground.of  the  agent's  conduct:  Oennania  F.  Im,  Co*  v.  Ulck,  125 
IlL  351;  8  Am.  St  Rep.  »4;  Pidxl  v,  Phegnix  fwk  Ox.  119  Ind.  292;  WeU- 
em  ete;  /ml  CSa.  ▼.  Beeior^  SB  Ky.  2M)  Dmnfmt  ▼.  Phamx  fm.  G&,,  72  Wia. 
402;  for  the  company,  rather  than  the  aerared»  mmt  bear  tfae  loaa  ooeHioaad 
by  an  agent  acting  within  the  scope  of  his  anthodty:  OommtrckU  «<&  Imt,  Oa 
V.  State,  ]  13  Ind.  331. 

AoBNor — Principal,  whkx  Bound  by  Aoknt's  Acts.  —A  principal  b 
beoadl^  the  falae  repreeentaticms  of  hrs  agent,  either  when  made  within  the 
apparent  scope  of  his  authority,  or  wfasn,  notae  made,  they  are  saheoqnontty 
iMtified  by  the  principal:  Du  Soueket  ▼.  J)ukka\  113  ImL  249;  and  ttiird 
parties  dealing  with  agents  in  good  faith  are  not  beand  by  liantatioaa.  el  hia 
aatfaority  by  private  iadtructious  which  are  unkuown  to  them,  and  not  proj^ 
erly  inferable  from  the  nature  of  the  agents  enii>loyuieut:  Litter  T.  AUen,  31 
Md.  648;  108  Am.  Deei  78. 


Maiwpbllhr  v.  Marstellbr. 

[Itt  PiamrvTLrAKiA  STatc;  617.] 

Jeafiua^i  JvDQumirr  as  Rms  Judicata.  — A  judgment  rendered  by  a  jnatioe 
of  the  psaee  in  an.  aotien  under  the  landlerd  and  tenant  aeti  deeidm^ 
that  the  relation  of  landlord  and  tenant  did  not  exiat^  aad  thai  no  seat 
was  in  arrear,  is,  until  reversed  or  regularly  set  aside,  a  complete  bar  to 
another  proceeding  before  another  ju;stice  upon  the  same  cause  of  action. 

JirDGMB^T  AS  Rn  Jirmcjn'A.  —The  judgment  of  a  court  of  competent  juris- 
diction, whether  of  record  or  not,  and  whether  in  a-  proceeding  aoeevvliag 
to  the  course  of  the  common  law,  or  summary  in  its  eharaoter,  if  open 
a  point  litigated  by  the  parties,  is  coucludive  in  all  subde^eat  sniia  di* 
rectly  involving  the  same  question,  until  reversed  or  legally  set  aside* 


J 
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An  exoeption  to  this  rule  azisia  in  an  action  of  ejaetmanft  on  a  legal  iitl« 
in  which  anccessive  tuits  may  be  proaecuted  until  two  concurring  jndg* 
ments  are  obtained. 

E.  0.  Sehtoartz^  for  the  appellant 

Allen  H.  Focht  and  William  H.  Sowden,  for  the  appellee. 

Sterrbtt,  J.  It  appears,  by  the  charge  of  the  court,  and  the 
evidence,  that  in  Jane,  1889,  a  proceeding  against  the  defend- 
ant below,  under  the  landlord  and  tenant  act  of  April  3,  1830, 
commenced  before  Isaac  A.  Kase,  Esq.,  a  justice  of  the  peace, 
etc.,  was  so  proceeded  in,  that  after  a  inli  hearing  the  justice 
found  "  that  no  demise  was  made,  the  relation  of  landlord  and 
tenant  not  established,"  and  on  July  3,  1889,  gave  judgn&ent 
in  favor  of  the  defendant  and  against  the  plaintiff,  and  there* 
upon  dismissed  the  complaint,  ''  with  costs  to  be  paid  by  the 
plaintiff '';  that  within  a  month  after  the  rendition  of  the 
judgment,  and  while  it  remained,  as  it  still  does,  in  full  force, 
neither  reversed  nor  appealed  from,  the  present  proceeding 
was  commenced  before  another  justice  of  the  peace  by  the 
same  plaintiff,  against  same  defendant,  on  the  same  alleged 
demise.  In  view  of  these  facts,  it  was  claimed  by  de- 
fendant below  that  the  former  judgment,  being  for  the  same 
cause  of  action  and  between  the  same  parties,  is  a  bar  to 
iliis  proceeding;  and  in  his  second  point,  reciting  the  sabstance 
of  the  former  proceeding,  judgment,  etc.,  he  requested  the 
court  to  oharge  tliat  the  finding  of  the  justice  in  that  proceed- 
ing ^^  is  conclusive,  and  the  verdict  of  the  jury  most  be  for  de- 
fendant." The  refusal  of  the  court  to  so  charge  constitutes 
the  ninth  specificatioa  of  error,  ^n  Uiat  part  of  the  oharge 
feoited  in  tlie  fifth  specification,  tiie  learned  judge  also,  in  8ul>- 
stunce,  instructed  the  jury  that  the  former  proceedings  and 
judgment  did  iiot  interfere  with  the  plaintiff's  right  to  n>- 
cover  in  this  case.  The  question,  therefore,  presented  by  the 
fifth  and  ninth  specifications  is  as  to  the  effect  of  the  former 
judgment. 

If  "the  ruling  complained  of  be  correct,  there  is  nothing  to 
prevent  an  uusncoessful  landlord  from  instituting  as  many 
successive  proceedings  far  the  same  cause  against  his  alleged 
tenant  as  he  can  find  justices  of  the  peace  in  the  county,  fiuch 
a  thing  would  certainly  be  an  anomaly  in  our  system  of  juris- 
prudence, the  underlying  principle  of  which  is,  that  no  one 
shall  be  twice  vexed  for  the  same  cause.  The  well-nigh  uni- 
versal rule  is,  that  the  judguuuit  of  a  court  of  competent  juris- 
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diction,  whether  it  be  a  court  of  record  or  not,  upon  a  point 
litigated  between  the  parties,  is  conclusive  in  all  subsequent 
controversies  directly  involving  the  same  question.  The  only 
exception  to  this  rule  that  is  now  recalled  is  the  action  of 
ejectment  on  a  legal  title,  in  which  successive  suits  may  be 
brought  and  prosecuted  until  two  concurring  verdicts  and 
judgments  are  obtained. 

In  this  case,  the  justice  before  whom  the  first  proceeding 
was  commenced  heard  the  testimony,  and  found  as  a  fact  that 
there  was  no  demise;  that  the  relation  of  landlord  and  tenant 
did  not  exist;  and  he  therefore  entered  judgment  for  the  de- 
fendant, and  dismissed  the  complaint,  at  the  plaintiff's  cost. 
That  judgment,  predicated,  as  it  was,  of  the  facts  found  by  the 
justice,  went  to  the  very  root  of  the  controversy,  and  is  final 
and  conclusive  on  both  parties  until  legally  det  aside  or  re- 
versed. On  general  principles,  there  is  no  reason  why  it  should 
not  be  so.  It  makes  no  difference  whether  that  adjudication 
was  in  a  proceeding  according  to  the  course  of  the  common 
law,  or  summary  in  its  character.  It  is  quite  enough  that  the 
question  in  controversy  was  submitted  to  a  judicial  officer,  to 
be  determined  in  a  judicial  way;  that  the  parties  and  their 
proofs  were  heard,  and  their  rights  settled  by  a  judicial  deter- 
mination. If,  in  any  such  determination,  error  intervenes,  il 
must  be  corrected  in  an  orderly  way,  if  any  is  provided;  if 
not,  the  judgment  must  be  accepted  as  a  finality. 

The  only  authorities  we  have  been  referred  to  as  sustaining 
the  ruling  of  the  court  below  are  Ayre$  v.  Notinger^  8  Pa.  St. 
414,  and  Jackson  &  G.  on  L.  &  T.,  299.  What  was  said  by  the 
learned  judge,  in  tho  fv^Bt  of  these,  appears  to  be  mere 
obiter  dictum^  in  relation  to  a  matter  that  was  not  involved  in 
the  case  then  before  the  court,  and  no  authority  is  cited  in 
support  of  the  doctrine  there  asserted.  The  principle  stated 
by  the  text  writers  is  evidently  traceable  to  the  dictum  found 
in  AyreM  v.  Ntmnger^  8  Pa.  St  414,  and  can  add  no  weight 
thereto. 

The  fifth,  ninth,  and  eleventh  specifications  are  sustained. 
Inasmuch  as  the  error  pervading  these  is  fundamental,  it  ia 
unnecessary  to  notice  the  remaining  eight  assignments. 

Judgment  reversed.  

Jusnoili  JuDOMBNT,  CoNOLUSiTBNKss  Off.  — A  judgment  of  a  Jnstlee  of 
the  peace  who  has  juriadictiou  over  the  parties  and  the  sabject-matter  b 
valiil  aud  binding  till  reversed:  Hendridtson  T.  8t  Lcui$  tie.  B.  i?.  Cbu,  34 
Mo.  18S;  84  Am.  Dec.  76,  and  note;  and  is  a  bar  to  a  seoond  suit  of  the  same 
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BAtore:  Ktm  t.  But,  15  Pa.  St  101;  53  Am.  Deo.  573.  Compare  BUUnga  r, 
IhuteO,  23  Pa.  St  189;  62  Am.  Deo.  330,  aad  oaaea  oited  in  note.  A  jndg- 
menfe  of  a  jnstice  of  the  peaoe  is  a  judicial  prooeeding  within  tha  meaning  of 
aeotion  1  of  article  4  of  the  United  States  oonstitntion;  and  being  made  in 
one  state,  is  as  oonclnsive  between  tha  parties  and  privies  thereto,  though 
liytng  in  another  state,  as  a  Judgment  of  the  U^est  court  of  reoord:  Car^ 
penier  ▼.  Pier,  80  Yt  81;  73  Am.  Deo.  288. 

BracrrMSRT,  ConoLvamatVB  or  Judombht  in:  Sea  note  to  OagMrfon  t. 
Sekmidl,  86  Am.  Dea  208-211. 


Hbmphill  v.  Ybrkbs. 

Bakks  avd  Bavxino  —  Proof  oj  Ownership  ov  Dnoflrr.  —  Money  de- 
posited in  bank  by  one  person  may  be  shown  to  belong  to  another,  either 
by  the  latter  or  his  attaching  creditor;  but  in  the  absence  of  any  claim 
by  the  real  owner,  the  bank  cannot  dispute  the  title  of  the  depositor, 
and  is  bound  to  honor  his  check. 

Banks  and  Banking  —  Chsoks — Bpfict  or  Assionhint  or.  — A  oheck 
drawn  against  the  whole  of  a  speciiic  fund  deposited  in  bank  in  the  name 
of  the  drawer,  but  tlie  equitable  title  to  which  is  in  the  payee,  transfers 
to  him  the  legal  title  also,  even  as  against  the  drawer,  and  the  iuJorse- 
ment  and  delivery  of  the  check  by  such  payee  to  his  assignee  for  a 
valuable  consideration  vests  the  legal  title  to  the  deposit  in  the  latter  as 
against  subsequent  attaching  oreditors  of  the  original  payee  and  assignor. 

Amicable  action  to  determine  the  ownership  of  a  deposit  in 
bank.    Judgment  for  plaintiffs,  and  defendants  appeaL 

Alfred  P.  Reid  and  B,  T.  CornweU,  for  the  appellants. 

William  J.  BuUeVj  Jr.^  and  Windle^  for  the  appellees. 

Paxson,  J.  This  case  stated  is  very  inartificially  drawn,  and 
might  well  be  quashed  for  this  reason.  Instead  of  being  a 
clear  statement  of  facts  agreed  upon,  we  are  referred  for  many 
of  the  facts  to  the  answers  of  the  garnishees,  and  to  certain 
affidavits  which  are  attached  to  the  case  stated,  and  made  a 
part  thereof  As  an  examination  of  them  enables  us  to  gather 
the  material  facts  with  reasonable  certainty,  we  will  dispose 
of  the  case  as  presented. 

The  fund  in  controversy  was  deposited  in  bonk  to  the  credit 
of  R.  Jones  Monaghan,  master.  It  amounted  to  $G34.14,  and 
was  part  of  a  fund  which  had  come  into  the  hands  of  Mr. 
Monaghan  as  master,  appointed  by  the  court  to  make  sale  of 
certain  real  estate  under  a  decree  in  partition.  The  fund  in 
bank  represented  the  share  of  Jonathan  P.  Yerkes  in  the  pro- 
oeeds  of  the  sale  of  said  real  estate,  all  of  the  other  heirs  bav- 
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ing  been  paid  in  folL  Under  these  circntDfttaneeBf  the  fbad 
in  bank,  altfaougfa  deposited  in  the  name  of  Mr.  Monaghan  m 
maeter,  was  real]  j  the  money  of  Yerkes.  He  was  the  equi- 
table owner  thereof,  and  entitled  to  demand  the  legal  title.  It 
was  held  in  First  Nat.  Bank  y.  Masom,  9S  Pa.  SL  118,  40  Am. 
Rep.  632,  that  money  deposited  in  a  bank  to  the  eredit  of  A 
may  be  shown  to  foe  the  property  of  B.  It  may  be  reached 
by  attachment  on  the  part  of  the  judgment  creditors  of  B,  or 
its  payment  by  the  bank  to  A  may  be  stopped  by  a  proper 
notice  on  the  part  of  6  that  the  money  belongs  to  him.  The 
credits  on  the  books  of  the  bank  are  but  prima  facie  evidence 
of  ownership.  It  ifi  equally  well  settled,  however,  that  in  the 
absence  of  any  claim  by  the  real  owner,  the  bank  cannot  dis- 
pute the  riglit  of  hs  depositor,  and  is  bound  to  honor  his 
check. 

On  February  7,  18S8,  at  or  about  six  o'clock,  p.  IL,  the  said 
Jonathan  P.  Yerkes  called  upon  Mr.  Mouaghan  at  has  office, 
and  received  from  him  a  cheek  of  that  date  for  1634.14,  the 
full  amount  of  the  deposit  The  check  was  drawn  as  master, 
against  a  fund  standing  to  Mr.  Monaghan's  credit  aa  master. 
It  was  drawn  against  a  particular  fund,  and  for  t*he  whole  of 
it.  Yerkes  then  and  there  delivered  to  the  master  a  fall  re- 
lease and  dieeharge  for  the  same.  AH  the  other  parties  to 
the  equity  auit  had  previously  released  him.  He  wae  ihe 
last  party  to  whom  a  check  was  givea;  all  the  otber  parties 
had  been  fully  paid  some  months  before.  This  placed  the 
legal  as  well  as  the  equitable  title  to  the  fund  in  Jonathan  F. 
Yerkes.  It  is  true,  as  a  general  principle,  that  a  check  drawn 
in  the  ordinary  form  vests  no  title  to  the  general  fiiuda  of  the 
drawer  in  Che  bank  upon  which  it  is  drawa:  Loyd  v.  Mp- 
Caffrey,  46  Pa.  St.  410;  FirU  K  Bank  v.  Guh,  72  Pa.  fit  12. 
This  principle  and  these  cases  do  not  apply^  The  cheek  waa 
not  drawn  against  the  general  funds  of  Monaghan;  it  waa 
drawn  agaiiiat  the  whole  of  a  specific  fund  which,  in  oqaity, 
belonged  to  the  payee,  and,  as  before  obsorved,  pnaood  the 
legal  title  to  the  fund,  even  as  against  the  drawer.  Mf. 
Monaghan  could  not  have  withdrawn  or  jrepudiated  fbat 
check;  an  attempt  to  do  eo  would  have  been  a  Inud.  Ta 
have  drawn  it  out  and  converted  it  to  his  own  uae  woiiid  have 
been  an  embezzlemenL    This  is  a  teat  of  ownarahip. 

After  leaving  Mr.  Monaghan's  office  on  the  evening  of  Feb- 
ruary 7th,  Jonathan  P.  Yerkes,  on  his  way  bomet,  ^^^PP  '^  ^i 
tlie  house  of  his  brothei;  John  Yerkei^  indomed  fhe  check. 
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and  g^¥%  ii  la  ]i»  hcoUi«r  ia  paysiaoi  «£  a  debt  whicL  kfe  firawd 
faim.  Tkb  was  dope  io  porMnmoa  of  m  prmoua  parol  a§fe^ 
nwDt^  by  whi^  John  was  to  recefra  JtmathanV  sfaare  of  th€ 
monej  fn  the  hands  of  the  master.  It  was  a  parol  assign- 
mcQrt  of  th«  fuAd,  conaamTttatfRd  as  sooa  aa  tiia  ehack  oaioa 
inlo  JoaAlkan'a  kandsi. 

Tke  plaiirfiflls,  harnrr^  oMafned  a  jadgnvent  agnrnsf  Joira* 
thaa  P.  Yerkes,.  issued  an  attachment  thereoa  on  the  sams 
daj  that  ths  setilsxnent  waa  made  between.  Mr.  Mionaghaii 
aad  the  said  JEoaaihMk,  whidi  aUaefaowiii  waa  aemied  upon  the 
garnisheeB  aborrt  e^t  o\;kiek,  p.  M.  At  that  time  ItheFB  were 
no  fbnds  in  the  hands  of  either  Mr.  Sfona^an  or  the  bank, 
gflmiahees,  belonging,  to  Jboathan  P..  Yerkes.  The  attacbfng 
cffedikMEs  could  %oiy  altack  hm  ligbi;  the  j  atood  preciaely  in 
his  shoes.  They  cooM  lake  wbal  he  conld  claiin;  nothfivg 
more.  Tt  cannot  be  contended  successfully  that  as  between 
Jonathan  and  his  brother^  John^  the  former  could  take  this 
liuid.  He  had  made  a  paiol  asaig^meftt  o£  it  for  a  vaLuaUs 
cofisideiatioBy  and  be&re  any  attachment  waa  served,  isp 
dorsed  and  transferred  the  cheek  to  his  brother,,  and  thxra 
passed  to  Mm  the  legal  title.  The  learned  juJge  below  coc- 
Keetly  held  that  tha  atiachiiTg  aredikira  acc^oired  the  fights  at 
Jonathan  P.  Yerkea  to  the  fond*  Bui  we  hove  csdean>ied  ta 
show  that  he  had  no  r%ht  to  it.  Afl  Inn  right  passed  to  his 
brother  by  virtue  of  the  parol  assignment  and  the  deEvery  of 
tba  check.  The  erior  into  which  tiia  karned  ^odge  below  fell 
was  in  holdini^  that  tta  check  gave  the  payaa  lu^  valid  claim 
upon  the  fond,  enrerlookfng  the  firet  that  this  waa  no4  the  case 
of  an  ordinary  check  drawn  against  general  funds  of  the 
drawer,  but  a  chec^  drawn  against  a  special  fund,  to  which 
the  paiyee  halA  the  eqavtabLe  tstle. 

The  judgment  ie  rewrsed,  and  judgment  is  now  entered 
against  the  National  Bank  of  Chester  Cocmty,  garnishee,  in 
favor  of  John  YeFkea^  one  of  the  aJbove-iMnaed  defendants,  for 
$63414^  with  cosla.  


Cbhse^  w BgrmsB.  Aaumvumn  «w  Pvkp.  --In  Tiew  of  th«  faei  that  thia 
nbjact  }km  faeen  dinciMWiit  at  langtli  ia  notes  t»  i»  rt  Fraakim  BtmUc^  Id  Am. 
Dm  4aa«t  Mq^  alw  jSMMfemlrCa  t.  Gvai^  06  Am.  D«a  ^32,  aad&xyior  v. 
EmAm^^  4fi^  Aak  Ba]^  3o5,  aad.  lam  tb»  ftuUier  feasoa  Uiat  rery  few  caaea 
hmm  ifacwBud  tii*  tayi«- snce  tkoiftB«bM  were  writtenv  na  attempt  wUIIm 
BMfe  h«ia  to  oBtMr  tete  an  eatendad  review  •£  thU  miMhrvezed  subject.  Qa 
tha  centrally,  tkie  note  will  lie  ooafinad  to  a  reiaBenae  ta  aad  g^xxipiug  o£  tlie 
eaaca^  which  now,,  aa  the*,  maiateia  Tiawa  direetiy  eentravy  to  one  anotlier. 
Oaa  elaai  of  eaaea-  aaeerta  the  doctviaa  that  tha  drawing  and  delivery  of  a 
AM.  St.  Kbp..  Vol.  XIX.  —a^ 
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Atk  do  not  operait  ta  an  Mdgnmentk  In  aay  senie,  of  tiie  draw«r*«  righti 
M  ■gainit  the  drawMb  uiIom  the  oheck  is  in  some  way  acoepted  by  tiie 
drawee,  and  henoe  that  aa  between  the  drawer  and  the  payee  or  bolder,  the 
eheok  doee  not  operate  aa  an  aaaignment  of  «o  muoh  of  the  fond  aa  ia  drawn 
npon,  oc  of  the  drawer'a  righta  aa  againat  the  drawee.  In  other  worda,  that 
a  eheok  drawn  and  deliTered  to  the  person  to  whoee  order  it  ia  payable  doee 
not  operate,  withont  aooeptanee  by  tiie  drawee,  aa  an  aaaignment  of  the  aam 
for  whioh  it  waa  given,  althoagh  the  drawer  may  haye^  or  may  have  had  at 
the  time  it  waa  drawn,  fonda  in  the  poaaeasion  of  the  drawee  of  an  eqoal  or 
larger  amount.  There  being  no  privity,  expreaa  or  implied,  between  the  holder 
of  the  oheok  and  the  drawee,  anch  holder  of  the  oheok  in  ita  original  form 
oan  bring  no  anit  on  it  againat  the  drawee.  In  caae  of  non-payment,  the  re- 
eoorae  of  the  holder  ia  againat  the  drawer  and  the  indorser,  if  any.  The 
drawer  alone  oan  bring  anit  to  reoover  the  fnnda  againat  whioh  tiie  oheok  waa 
drawn,  and  ordinarily  he  only  oan  maintain  an  action  for  failore  to  pay  on 
preaentment.  He  may  revoke  the  check,  and  oonntermand  ita  payment 
before  aooeptanee,  and  if  nnaooepted,  hia  death  will  operate  aa  a  revooatioiift 
and  it  aeeme  that  hia  inaolvenoy  haa  the  aame  eflTeot. 

The  notea  above  referred  to^  and  the  oaaea  therein  cited,  ahow  that  thia 
view  of  the  law  of  checka  ia  nnanimonsly  adopted  by  the  oonrta  of  Kngland, 
and  the  vaat  weight  of  American  aotbority  ia  alao  found  to  be  in  full  accord 
with  thia  mle.  Among  the  oaaee  anpporting  It  are  NaUoneU  Bakk  v.  MUlard^ 
10  WalL  162;  Nathnal  Bank  r.  WkUman,  94  U.  &  843;  Dona  v.  Tkird  NaL 
Bank,  18  Allen,  445;  Oirr  v.  Natkuuilek.  Bank,  107  Maaa.  45;  0  Am.  Rep.  6; 
^tma  NaL  Bank  v.  Fourth  NaL  Bank,  46  K.  Y.  82;  7  Am.  Rep.  814;  Case  v. 
Henderdon,  23  La.  Ann.  49;  8  Am.  Rep.  590;  Cohrado  NaL  Bank  v.  BoeO^Aer^ 
6  CoL  185;  40  Am.  Rep.  142;  Orifin  v.  Kemp,  46  Ind.  172;  NaUomd  Bank  v. 
BeoMd  NaL  Bank,  69  Ind.  479;  85  Am.  Rep.  236;  Harrimm  v.  Wrig^  100  Ind. 
615;  50  Am.  Rep.  805,  fully  diaouaaing  the  anbject  and  citing  and  daaaifying 
the  caaea;  MfrdianU*  NaL  Bank  v.  OoaUt,  79  Mo.  168;  Dkkmmm  v.  Coate§, 
79  Ma  250;  49  Am.  Rep.  228;  Coate$  v.  Daran,  83  Mo.  337  (theee  casee  over* 
mling  aeveral  caaea  in  the  Miaaonrl  court  of  appeals  holding  a  contetuy  view); 
Crtveiing  v.  Bloonubwrp  NaL  Bank,  46  K.  J.  L.  256;  50  Am.  Rep.  417;  Dim- 
ma  V.  BerSn,  60  N.  Y.  161;  Peopb  v.  Merchu^  Bank,  78  N.  Y.  209;  84 
Am.  Rep.  582;  JM^  v.  Phanix  Bank,  88  N.  Y.  818;  88  Am.  Rep.  421;  VeiU 
T.  UnioH  NaL  Bank,  101  N.  Y.  563;  Sajfhr  v.  BwAonff,  100  Pa.  St.  23;  45 
Am.  Rep.  353;  Firsi  NaL  Bank  v.  MeMidkul,  106  Pa.  St.  460;  51  Abl  Rep. 
529;  Fh^  Nai.  Bank  v.  Shoemaker,  117  Pa.  St  94;  2  Am.  St  Rep.  649;  Fwr^ 
eea  V.  AUemong,  22  Gratt  739;  Beeex  Co.  NaL  Bank  v.  Bank,  7  Biea.  193; 
Strain  v.  OounUn,  11  Nat  Bank.  Reg.  156;  BomtOal  v.  MaeUn  Bank,  17 
Blatohf.  318;  Motee  v.  FrankUn  Ba^k,  34  Md.  574;  Attormeff-Qeneral  v.  Can- 
tinenUU  Life  Ina.  Co.,  71  N.  Y.  325;  27  Am.  Rep.  55;  Luni  v.  Bank,  49  Barb. 
221;  Orammd  v.  Oarmer,  55  Mich.  201;  Firtt  NaL  Bank  v.  OiA,  72  Pa.  St  14. 

iniia  doctrine  haa  been  lately  approved  by  the  anpreme  court  of  Alabama 
in  Naihnai  ete.  Bank  v.  MUler,  77  Ala.  168,  and  reaffirmed  by  the  anpreme 
eonrt  of  the  United  Statea  in  Laclede  Bank  v.  Sehuler,  120  U.  S.  511,  where 
the  court  said:  "The  question  of  how  far  and  under  what  ciroumatanoee  a 
eheok  of  a  depositor  in  a  bank  will  be  considered  an  equitable  aaaignment  to 
the  payee  of  the  check  of  all  or  any  portion  of  the  fnnda  or  depceita  to  the 
credit  of  the  drawer  in  the  bank,  is  one  which  haa  been  very  mnoh  oonaidered 
of  late  years  in  the  courts,  and  about  which  there  la  not  a  nnanimity  ol  opin- 
ion. In  this  court,  it  ia  very  well  aettled  that  auoh  a  check,  nnleea  accepted 
by  the  bank,  will  not  anataia  an  action  at  law  by  the  drawee  againat  the 
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bank,  «8  than  Is  no  privity  of  contract  between  them."  In  tbe  later  case  of 
Ftorenoe  Mining  Co,  v,  Brtntm,  124  U.  S.  391,  the  conrt  said:  "An  order  to 
pay  a  particalar  enm  ont  of  a  special  fnnd  cannot  be  treated  as  aa  equitable 
assignment  pro  taiUo,  unless  accompanied  with  such  a  relinquishment  of  con- 
trol over  the  snm  desigoated  that  the  fund-holder  can  safely  pay  it,  and  be 
compelled  to  do  so,  thongh  forbidden  by  the  drawer.  A  general  deposit  in  a 
bank  is  so  mnch  money  to  the  depositor's  credit;  it  is  a  debt  to  him  by  the 
bank,  payable  on  demand,  to  his  order,  not  properly  capable  of  identification 
and  specific  appropriation*  A  check  upon  the  bank  in  the  usual  form,  not 
acoepted  or  certified  by  its  oashier  to  be  good,  does  not  constitute  a  transfer 
of  any  money  to  the  credit  of  the  holder;  it  is  simply  an  order,  which  may  be 
countermanded,  and  payment  forbidden  by  the  drawer  at  any  time  before  it 
is  actually  cashed.  It  creates  no  lien  on  the  money  which  the  holder  can 
enforce  against  the  bank.  It  does  not  of  itself  constitute  an  equitable  as- 
signment" In  the  late  case  of  Pickle  v.  Mwe,  88  Tenn.  380-385,  17  Am.  St. 
Kep.  900,  the  court  reaffirmed  this  doctrine,  and  said:  "This  brin|^  os  to  the 
question  as  to  whether  complainant  can  recover  upon  this  check  as  against 
the  bank.  While  the  authorities  are  not  agreed,  yet  the  decided  weight  of 
opinion  is,  that  the  holder  of  a  bank  check  cannot  sne  the  bank  for  refusing 
payment,  in  the  absence  of  proof  that  it  was  accepted  by  the  bank,  or  that  it 
has  done  some  other  act  equivalent  to  and  implying  acceptance.  This  has 
been  the  uniform  view  of  this  court:  Planters'  Bank  v.  MerriU,  7  Heisk.  177; 
Piantere'  Bank  v.  JTeewe,  7  Heisk.  200;  Imboden  v.  Perrie,  13  Lea,  604.  We 
are  nnable  to  see  any  reason  for  disturbing  the  rule  as  heretofore  declared  by 
tills  eonrt,  especially  as  the  decided  weight  of  authority  is  in  accord  with  oar 
decisions." 

The  doctrine  upon  which  this  class  of  decisions  is  founded  is  well  stated  in 
the  leading  case  of  National  Bank  v.  Millard,  10  Wall  166,  where  Mr.  Justice 
Davis  said:  "  On  principle,  there  can  be  no  foundation  for  an  action  on  the  part 
of  tbe  holder,  unless  there  is  a  privity  of  contract  between  him  and  the  bank* 
How  can  there  be  such  a  prii'ity  when  the  bank  owes  no  duty  and  is  under 
90  obligation  to  the  holder  ?  The  holder  takes  the  check  on  the  credit  of  the 
drawer,  in  the  belief  that  he  has  funds  to  meet  it;  but  in  no  sense  can  the 
bank  be  said  to  be  connected  with  the  transaction.  If  it  were  tme  that 
there  was  a  privity  of  contract  between  the  banker  and  the  holder  when  the 
check  was  given,  the  bank  would  be  obliged  to  pay  the  check,  although  the 
drawer,  before  it  was  presented,  had  countermanded  it,  and  although  other 
checks  drawn  after  it  was  issued,  but  before  payment  of  it  was  demanded, 
had  exhausted  the  funds  of  the  depositor.  If  such  a  result  should  follow  the 
giving  of  checks,  it  is  easy  to  see  that  bankers  would  be  compelled  to  aban- 
don altogether  the  business  of  keeping  deposit  accounts  for  their  customers. 
If,  then,  the  bank  did  not  contract  with  the  holder  of  the  check  to  pay  it  at 
the  time  it  was  given,  how  can  it  be  said  that  it  owes  any  duty  to  the  holder 
nntil  the  check  is  presented  and  accepted? 

There  is  another  class  of  cases,  however,  holding  an  entirely  diffbrent 
doctrine.  They  proceed  upon  the  ground  of  an  implied  promise  by  the  bank 
to  the  check-holder,  arising  from  the  well-known  usages  of  the  banking  busi- 
ness. They  maintain  that  the  drawing  and  delivery  of  a  check  operate  as 
an  equitable  assignment  pro  tanto  of  the  funds  in  the  hands  of  the  drawee, 
and  give  the  holder  the  right  to  collect  from  him  by  suit.  These  cases,  of 
course,  determine  that  the  check  operates  as  an  assignment  as  between  the 
drawer  and  payee.  Among  these  cases  may  be  mentioned  Munn  v.  BurcJi,  25 
HL  35;  Brown  v.  XccHe,  43  111.  497;  Fourth  Nat.  Bank  v.  CUy  Nat.  Bank,  68 
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DL  XMf  mthmSmt,  Btmk^  (kmma.€cL  AmA^. Sd HL  212;,  TSLAm,  Re^. 
iRai7<tiieji»  w.. atom  Btmkt,  12  Rich*  MSt  76  Anu  Daa.  468;  Letter  v.  (2aMm.a 
Biuh,  367.;  Weittetaeb  «.  BeUitfood,  12  Bash,  139;  RoberUv..  Corhin^  26  Io«a» 
32Jb  Thi*  OEM  aMnM  to  ba  ovemUedUy  First  NaL  Bank ▼.  Diibuipm.eic  It% 
CSab„6&.Iawa,  378,  3&Ajb.  Bb^l  280,  wh«re-Un  oourtdetariiuiud.  that  a. draft 
€m  ftgwurii  fiuidiatfae  kaodaof  thadiavoBBot  •coagtad.ia.aotHi.Maigii^ 
■untof  tlw  fandw 

ThA  doetaiae.  ammoiatod  ahava  haa  laialy  haaa  affirmad  in  Bteue  ^  La»- 
cluier,. 63  Wia.  20,  Sa  AoL  Rap^  247-260,.  whara  thaoBortsaid  "that  aa  W 
tweaa  tha  drawar  of  a  ohaak.  and  tha  boldac  thaoeof  for  valna,  tha  dnawiu^ 
and*  dalivoEy  of  tha  chack  opanata  aa  aik  aqaitahla  aaugnmaatof  tha  accoani 
OB  fond,  npaa  whiah  it  i»  dcswai,  and  aa  m  caoaBquanoa  snoh.  aqaitabla  aasigjL- 
mant  ia  binding  apoB^tha  djjawar,  and  ho  cannot  arbitisrily  stop  paytnant  oc 
avoid  it  eaoept  £ob  aoma  good  oanaiL."  And  in  (die  lata  caaa  of  NaL  Bant  V 
Ametiea  v.  Indiam^  Bcutking  Co.^  U4  III  483-4aL,  tha  court  aaidtfiat  *'  when  a 
dapoaitoB  drama  a  ohsdi  on  his.bankai  who  haa  £and»to.an.eq;ialoc  Oigraatae 
■moant,  it  opaoatea  to  transfar  tha  snm  namad.  in.  tha  check,  to.  tha  payee, 
who  ma^  Boa:  for  and  raaavar  tha  lama  from,  the  dapoaiiacj.  Tha  transfee 
af>  tho  oheok  cacriaa  with  it  tha  atnonnt  namad  in.  tha  chaok  to  each  ancceta- 
isie-boldar.**  To  the  aama  affect  ara  Bidgely  NaL  Bankv.  PatUm^  109  IlL 
47jS^  and  MerchanieU  Bank  v.  Biitinfitr,.20  IlL  App.  27,. whara^tha court  decided 
that  tha  aaaignmant  of  a  ohedL  oaocias  with  it  tha  legaL  title  to  tha  doawer'a 
defpoeitzfor  tha-anm  namad 

TharaiaatiJl  another  Qla«  of  aaaaa.  which;  without  deciding  tha  dispntad 
qnastfion  aa  to  whathec  the  drawing  and  deUTiai^  of  a  check  for  a  part  only 
of  a  general  fund  operate  as  an  equitable  asaignment  as  between  tha  drawer 
and  tha.  payee  or  no^  op  whether  or  not  aaoh  act  gisaa  th&holden  any  right 
to  onllbct  tha  amount  of  the  chack  frmn.tha  drairea  by  aait,  still  deoida  that 
a  cheok  dcaian  upon*  tha.  wbola  or.  a  pant  oL  a  particular  oc  apediic  fund, 
though;  unaooeptad^  operates  aa  an  aqni  table  ssaigpmftnt  pro  tania  of  auoh 
fnmi  a&betiiiean  tho  dnawor  and  pa|^e,.audgivea  the  bolder  a  right  ia  eqnit^ 
to  recover  the  amount  £rom  tho  dopoatary:  Chardner  ▼.  National  CUy  Bank^ 
39  Ohio  St  600;.  MaHmv.  Broion,  2.  Story,  502;  Firat  NaL  Bank  ▼.  Cont^  3 
MicfJraoy,  9b  A  chook  drawo  on.  a. particular  fund  is  operaibiFe  aa  an  asaign.* 
men  t  of  tha  fnud  or  the  partioa  thereof  ooirared  by  the  check,  and  will  maka 
the  draiwee'  aqnitaliLy  anawerable  to  the  payee  for  a  failure  to  comply  with 
ita  terma^  but  a  draft  payable  generally,  and  not  specifying  or  referring  ta 
any  partionUr-  fund,  doea  not  operate  as  an  equitable  aasignment.  .  And 
when*  the  drawea  refuaea  to  accept  ^ch  draft,  or  recognize  any  obligation 
aa  imposed  upon  him.  by  it,  although  iudebfcad  to  tha  drawer  in  a  greater 
amount  than  that  drawu  for,  and  afterwards  pays  the  drawer  the  amount  of 
his  indebtetlneas,  the- payee  cannot  hold  him  liable  as  upon  an  eqnitablo  aa^ 
aignment:.  Buth  i^  Foofe,  68.  Miss.  6;  38  Am.  Rep.  310.  In  accord  with  this 
ruling  are  Jones  v.  Parifie  Wood  etc  Co.,  13  Nev.  359;  29  Am.  Rep^  308,  and 
ffiraiNiiL  Bank  v.  Dubuque  etc  B*y  Co.,  52  Iowa,  3Z8;.  36  Am.  Re]^  280. 
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Wagshmr  Fbbb  Inbtitutb  v.  Philadelphia. 

A1S2  PmNSXLTAMIA   BTAITS,  AISL] 

CbamnmiciJL  Law.— I^figMlative  charter  is  iMBall|r«(e«Dte«a^%iift  ««oh 
oharter,  when  revocable  at  the  will  of  the  graator,  is  oi4y  a  guati  contract* 
and  partakes  more  of  the  -character  of  a  license.  To  such  charter  the 
rule  of  the  Dartmouth  Oollege  cose  does  -not  apply. 

GoMnuTUTidEi^.  Law — Bbvooitioh  or  <]loRFORaTi  CHa^RTER. — Under  a 
constittf tional  pEoriaion  spying  the  logislatare  power  :lo  -alter  or  revoke 
any  corporate  charter  whenover,  in  its  opink>n«  the  privileges  granted 
iMcome  injurious  to  6he  citizens  of  the  commonwealth,  the  legislature  is 
the  jndge  as  to  when  such  privileges  become  injurious. 

OmsTtnTTiQKAL  Law — fisvocMTiGW  OF  CoRFORATE  Ohartkr. — Under  a 
oonstitntional  provision  giving  the  legislature  power  to  alter  «r  re^olu 
any  corporate  charter  whenever;  in  its  epinion,  the  privile'.'Bs  granted 
^  become  injurious  to  the  citizens  of  the  commonwealth,  a  charier  granted 
to  a  corporation,  exempting  its  property  from  taxation,  liut  granted  sub- 
eeqoeivtly  %o  tiie  adoption  of  the  constitutional  provision,  is  only  a  quad 
Gontraot,  in  the  satnrs  of  a  licanse,  wihich  the  legiskitnne  may  aUsr  or 
xevoke  h^  general  law  whenever  in  its  opinion,  eiush  charier  bseomee 
injurious. 

Bnx  to  ei^in  ibhe  defiandants  from  taxing  land  conve^'^d  ile 
plaintiff  by  W.  Wagner  as  Jt  gift,  and  rented  by  plaintiff  >te 
Tarioufl  pereone^the  rent  received  being  applied  to  the  main- 
tenaace  «of  the  institiiiie.  Judgment  for  defendants,  and  plain- 
tiff  appaak. 

Qwrge  W,  Biddle  and  W.  W.  Montgumery^  for  tbe  appellant. 

Charts  F.  Warwick  and  Robert  Alexander,  for  the  appellees. 

MnrcHSLL,  J!.  The  legal  question  in  this  case  is  identical 
with  th&t  in  Wagner  ifnatituie^g  Appealy  1  l^B  Pa.  fit.  555;  but 
in  dejferenoe  t(t  the  ui^ncy  of  counsel  for  this  worthy  and 
deservdm^  institutioii,  we  have  examined  the  whole  icase  anew. 
Briefly  staAeil,  tine  ^estiun  is,  wheihen*  the  real  estaite  not  occu- 
pied by  or  amveKed  to  the  ihstitnte  building  itself,  but  the 
revenue  from  which  is  depvoled  to  its  support,  is  exempt  from 
taxation. 

The  iostitute  wrsm  ehartered  by  a  special  act  of  assembly 
March  9,  1B55,  wiiieh  it  is  conceded  would  Dfcrtiexempt  the 
property  now  in  quecftion.  But  a  supplementary  aot  amendiiig 
the  charter,  passed  March  30,  1864,  contained  the  following 
clause,  under  which  ihe  exemption  is  now  claimed :  *'The 
cabinet  collections  and  lot  of  ground  on  which  it  is  erected, 
belonging  to  the  said  instrtution,  with  any  gifts,  bequests,  cr  en- 
dowitaents,  so  long  ^as  the  same  shall  be  used  for  hee  lectures, 
duall  be  exempt  Ipom  taxation."    Tiie  question  whether  tb9 
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real  estate  in  controversy  is  an  endowment,  within  the  sense 
of  this  clause,  was  discussed  by  our  brother  Green  in  116  Penn* 
sylvania  State,  664,  and  need  not  be  further  enlarged  upon. 

But  the  case  has  been  argued  and  may  be  confidently  rested 
on  broader  grounds.  Counsel  have  presented  two  quesUons, 
assuming  that  the  real  estate  in  this  case  is  an  endowment: 
1.  Can  the  state  repeal  the  exemption?  and  2.  Has  it  done  so? 

Upon  the  first  question,  there  can  be  no  substantial  doubt 
The  exemption  can  only  exist  by  virtue  of  the  amended  charter 
of  1864.  But  this,  of  course,  is  subject  to  the  legislative  power, 
under  the  amendment  of  1857,  to  the  constitution,  to  alter,  re- 
voke, or  annul  any  charter  thereafter  granted.  Under  the 
constitution  of  the  United  States  and  the  decisions  of  the  su- 
preme court,  a  charter  is  ordinarily  a  contract;  but  a  charter 
which  is  revocable  at  the  will  of  the  grantor  is  only  a  quiui 
contract,  and  approaches  much  more  closely  to  the  character 
of  a  license.  To  such  a  charter  the  rule  of  the  Dartmouth 
College  case  does  not  apply,  and  the  decisions  are  uniform  to 
this  effect.  No  question  under  the  constitution  of  the  United 
States,  therefore,  arises  in  this  case. 

But  it  is  argued  that  the  legislative  right  of  revocation  only 
exists  when  the  privileges  granted  become  ^'  injurioos  to  the 
citizens  of  the  commonwealth,"  and  that  the  legislature  is  not 
the  final  and  absolute  judge  of  what  is  so  injurious.  Expres- 
sions from  the  opinions  of.  this  court  in  several  cases  are  cited 
in  support  of  this  argument,  but  none  of  the  decisions,  exam- 
ined upon  their  facts,  really  sustain  the  contention  of  the 
appellant  here.  The  strongest  expression  is  found  in  Cammonr 
wealth  V.  Pittsburgh  etc.  R.  R,  Co.y  58  Pa.  St  2A,  where  Shars- 
wood,  J.,  says:  '^  That  case  [Erie  etc.  R.  R.  Co.  y.  Casey ^  26  Pa. 
St.  287]  must  be  considered  as  authority  in  this  state  for  the 
position  that  the  legislature  is  not  the  final  judge  of  whether 
the  casus  fcederiSj  upon  which  the  authority  to  repeal  is  based, 
has  occurred."  This  language  is  quoted  with  approval  by 
by  Gordon,  J.,  in  Hays  v.  Commonwealthf  82  Pa.  St  523,  and 
this  latter  case,  in  turn,  by  the  present  chief  justice,  in  WU- 
Hamsport  Pass.  Ry  Co.^s  Appeal^  120  Pa.  St.  12.  But  in  Com- 
monwealth  y.  Pittsburgh  etc.  R.  R.  Co.y  68  Pa.  St  26,  the  charter 
involved  was  granted  before  1857,  and  by  its  terms  limited 
the  power  of  repeal  to  the  contingency  of  '*  misuse  or  abuse  of 
the  privileges  granted  ";  and  it  was  of  this  provision  that 
Justice  Sharswood  used  the  language  quoted.  The  case  itself 
turned  on  the  railroad  company's  denial  of  any  violation  of 
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its  charter  since  a  condoning  statute,  and  the  admission  of 
the  truth  of  that  defense  by  the  commonwealth's  demurrer. 
Hays  V.  Commonwealth^  82  Pa.  St.  523,  and  Williamsport  Pass. 
Ry  Co.^B  Appecd,  120  Pa.  St  12,  decfde  only  that  the  present 
constitution  does  not  repeal  charters  previously  granted;  and 
the  general  language  of  the  opinions  is  used  with  reference  to 
the  intent  of  the  instrument,  rather  than  to  the  power  to  repeal 
if  the  intention  to  do  so  were  clear. 

The  language  of  the  constitutional  amendment  of  1857  is, 
that  the  legislature  may  alter  or  revoke  any  charter  whenever, 
'Mn  their  opinion,  it  may  be  injurious."  The  same  language 
is  repeated  in  the  present  constitution,  article  16,  section  10. 
Exemption  from  taxation  is  a  subject  of  inherent  public  in- 
terest. It  is  a  diminution  of  the  supreme  prerogative  of  the 
state  to  raise  the  revenue  necessary  to  its  existence.  It  is  at 
all  times  a  legislative  question,  and  we  do  not^  see  how  the 
right  of  the  legislature  to  determine  whether,  in  any  particular 
class  of  cases,  an  exemption  is  ''injurious  to  the  common- 
wealth ''  can  be  doubted;  and  by  the  first  section  of  article  9 
of  the  constitution,  the  legislature  is  imperatively  restricted  to 
dealing  with  it  by  general  laws.  We  think  it  clear,  therefore, 
that  the  legislature,  under  the  authority  reserved  by  the  con- 
stitution of  1857,  could  at  any  time  repeal  the  exemption  in 
the  plaintiff's  charter,  and  do  so  by  a  general  law. 

We  come,  then,  to  the  second  question,  Has  the  exemption 
granted  to  the  appellant  by  the  charter  of  1864  been  repealed? 
This  would  seem  to  be  no  longer  open  to  argument  The  act 
of  April  8,  1873,  P.  L.  64,  is  entitled  ''An  act  to  repeal  all 
laws  exempting  real  estate  from  taxation,''  and  provides 
that  "  all  real  estate  within  this  commonwealth  shall  be  liable 
to  taxation, .  .  •  •  excepting  only  therefrom  the  classes  of 
property  specifically  exempted  from  taxation  by  section  29 
of  the  act  of  the  16th  of  April,  1888,"  as  construed  by  the  act 
of  July  2,  1889,  etc.;  also,  "all  parsonages  owned  by  any 
church  or  religious  society,  with  the  lands  attached  thereto, 
not  exceeding  five  acres;  •  .  •  •  also,  all  lunatic  asylums, 
alms-houses,  poor-houses,  houses  of  refuge,  penitentiaries  and 
asylums,  schools  and  hospitals,  supported  by  the  appropria- 
tions annually  made  thereto  by  this  commonwealth,  together 
with  the  lands  attached  to  the  same;  and  also  excepting  and 
exempting  from  such  taxation  all  charitable  institutions 
founded  by  charitable  gifts  or  otherwise,  the  chief  revenues 
for  the  support  of  which  are  derived  from  voluntary  contribu- 
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fiom,  together  with  the  IkimIb  attoehed  %o  tlw  «»ine;  and  al 
laws  or  parts  of  iawB  TBfeoosifitent  with  the  pvorisiona  of  thv 
statute  be  and  the  same  ai«  hereby  repealed."  TIm  ^laesoB  «l 
property  epeeifically  exempted  hy  the  act  ef  1^8,  referred  te, 
are<;hurcbeB,  etc.,  uniTersities,  colleges,  aeademiee,  a^  0cfaool- 
faonsee,  «te.,  *  with  the  grounds  ttiereto  annexed  "^  and  by  Km 
act  of  1689  the  ground  eo  ezenip(<ed  shall  he  no  fBere  than 
'^five  acres  of  land,  together  with  the  improvements  thereon, 
attached  to  all  eneh  religious  congregations,  univerentieB,  eol- 
leges,"  etc.  The  exemption  of  every  dass  of  inatitertlon  in 
which  the  appellant  could  possibly  be  included  Is  thus  eeen  to 
be  reertrrefted,  in  all  three  of  these  acte,  to  the  land  acmexed  or 
attached  to  the  building  itself,  and  clearly,  therefore,  <doee  imA 
include  property  situated  as  the  appeflani's,  whic^  is  the  «i]^ 
ject  of  this  suit.  The  act  of  1878  in  express  terms  repeals  all 
other  acts  granting  exemptions  inconsistent  with  ils  c^wn  pro- 
visions; and  in  Nirrtkamp^on  Oo.  t.  Lehigh  CM  eU.  Co.,  76 
Pa.  fit.  461,  this  -court  declared  that  the  object  of  the  net  was 
U)  repeal  the  large  number  of  special  acts  upon  the  statute- 
book,  exempting  particular  properties.  "^Theee  special  1«W8,^ 
says  "Sharswood,  J.,  '^had  become  a  great  evU.  In  the  «ily  of 
Philadelphia,  houses  and  lots  producing  large  revenues  to  Ae 
institutions  to  wfaicAi  they  belonged,  to  the  oxtent  in  Talwe  of 
more  than  a  million  dtdlara,  were  thtrs,  byepecSal  law,  relieved 
from  thc&r  share  of  the  local  tai^es,  and  Ibe  Imrden  proportion- 
ally increased  on  the  Tesidne." 

As  the  act  of  1S78  and  the  dedsion  tjuo/ted  are  coneiuBive 
ctf  the  present  contention,  it  is  not  necessary  to  go  farther  than 
to  note  that  no  other  authority  for  the  ezcmrptiion  has  been  as- 
serted. Article  9  of  the  constittrlnon  grants  no  exemption;  it 
is  restrictive  only;  and  the  act  of  May  14,  1874,  P.  L.  158, 
passed  to  carry  out  the  intention  of  iSte  constitnlaon,  in  enu- 
merating the  "in^tutions  of  learning,  benevolence,or  charity" 
intended  to  be  inchrded,  restricts  the  exemption  to  the  inst^ 
tution  itself,  "  with  the  grounds  tdiereto  annexed,  and  neces- 
sary "for  the  occupancy  -and  enjoyment  Of  Hbue  ■samfe.'*  W«  are 
unable,  therefore,  to  perceive  any  ground  npon  which  the  ap- 
pellant's contention  can  be  sustained. 

Decree  a^iSBrmed.  __^ 

OoBPoajenoNs — Ca'AMtWBS. — P«ww  irf  the  ik^Uatore  to  mpmX  m«H^ 
IKwate  irandhifle:  .Eztondad  aoto  to  Jfmer's  Bank  ▼.  CT^uUd  Sutea,  tf  Jlsl 
Dee.  118-121^  where  the  Penasylvania  doctrine  ia  4Mntra«ted  with  tha  mltf 
aa  laid  down  by  other  coarts. 
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fUB  PaXiWVIfVllKI A  ^AflS,  117.] 

Mwn.OTnri  — Bmuaai  of  Hboov.  —  Wbeu'tlM  nc^^lifeiiM  of  dtfciriMitiittw 
groand  npon  which  *  recoyery  in  damages  is  noi^gb^  the  bnrdnn  «£  .'promt 
1*  apon  plamtifil  An  exception  exists  in  thef  case  of  injury  to  a  passenger 
thvoB^h  <ttie  vegligenoe  of  m  emnmon  carrier,  v^o  has  the  burden  oT 
pterf  t»  «hov  that  the  socideat  «as  net  the  cm— qneace  of  liis  own  Isnk^ 
hnt  was  dwm  to  oaases-oiRsr  wbioh  he  had  ao  oeatroL 

Mabtwm  AMD  SxRYAKT  —  Ck>MTiiiBUT0XT  sNicauQEiiGK. — WhoTB  •  jafely  ooo> 
stmoted  trap-door  is  maintained  in  an  imperfectly  lighted  hallway  of  a 
mamiiacftory,  as  aneoeaaary  means  for  one  of  the  employees  to  reach  a  por- 
tioo  laf  Ihe  ImttlUDg,  a«d  such  amployM  has  striet'OFders  to  keep  It  •closed, 
while  the  othar  amployaes  hava  InU  knowledge  of  Hs^flsitfiaaoB  and  ii8a,tl» 
master  >is  not  |^ilty  of  snch  n^\gence  as  will  make  him  liable  ta  aa  em- 
ployee who,  luiowing  that  such  door  has  been  lately  used,  and  while 
pasang  rapidly  along  the  hallway,  falls  through  the  opening  and  Is  in- 
joaed  in  oaasaqneana  dl  ttie  faUcvre  ^  the  o^er  employee  to  tslose  Mm 
dear  after  laaing  oa.  iia  sudh  case  tbs  injored  amptoyaa  is  gnilty  nf  vmAk 
contributory  AQg%enoe  in  lailiag  to  look  aad  sae  if  the  door  is  open  aa 
will  bar  his  right  to  recover. 

MjomoL  JLKD  QiEKWAUT — NxoLiGKNOS  ofTsllow-8BR7ants.  — The  «Dgineer 
in  alkarge  4(1  aa  aagiaa  which  f onrishas  the  power  for  a  ati^onery  mann- 
iacfeory  is  tha  tayow-sarfsnt  af  tha  ioranaa  af  tlw  aowposiayroam  -at 
the  same^  and  the  latter  canndt  reoaver  damages  for  aa  iajuiy  vaoaivad 
in  conaequance  of  the  negligence  of  the  former. 

Tbebpabs  bjr  the  plaintiff,  Jobn  W.  Pawling,  a  forearan  in 
the  ^sanopofliiif -room  of  (the  W.  H.  HioBkinB  Cotnpmn  j,  to  ve- 
coper  for  peraantl  injuries  alleged  to  have  been  ireeeived  in 
coneequenoe  of  the  negligenoe  of  each  canpaiijr.  Judgment 
for  the  plaintiff,  and  the  defendant  apfwaL 

Alfred  Frank  <7o9fu,  for  the  appellants. 

A.  8.  Aahbridge^  Jr,,  for  the  appellea 

WiLLiaas,  J.  Wfaera  ike  negligence  of  the  defendant  Is  the 
ground  upon  which  a  reeovery  in  damages  is  sought,  the  bur* 
den  of  proof  is  on  the  plaintiff,  and  he  must  vhow  the  negli- 
gence of  which  he  complains.  There  is  a  'well-recognized 
exoe|»tton  to  this  inde  in  the  case  of  common  carriers.  After 
the  carrier  has  eaterod  upon  the  perform'ance  of  his  contract 
to  cany  safely,  if  an  injurious  accident  happens  to  or  affects 
an  J  of  ihe  means  or  aippKances  of  carriage,  whereby  the  plain- 
tiff SMstains  injury,  he  is  required  to  show  only  the  Itappening 
of  the  aeoideat,  and  the  inj^rry.  The  bnrden  is  then  on  the 
canrier  to^shvw  thai  the  aeoident  was  not  the  consequence  of 
its  own  £a>u1t,  or  that  of  its  employees,  bnt  was  due  to  causes 
over  vljieh  it  had  ao  oontrol.     With  this  exception,  however, 
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the  rule  Is  uniform  that  the  burden  of  proving  the  facts  on 
which  the  right  to  recover  rests  is  on  the  plaintiff. 

In  this  case,  the  plaintiff  charged  in  his  statement  that 
"through  and  by  the  negligence  of  the  defendants"  he  was 
thrown  down,  and  caused  to  fall  into  or  through  a  trap-door 
on  the  premises  of  the  defendants,  and  was  thereby  cut^ 
bruised,  wounded,  etc  The  proofs  showed  that  the  defend- 
ants were  printers,  engravers,  and  stationers  at  Ko.  927  Arch 
Street,  in  the  city  of  Philadelphia.  In  the  cellar  was  the  en- 
gine, that  furnished  power  to  move  the  presses  and  machinery. 
On  the  first  floor  was  a  sales-room.  The  upper  stories  were 
used  for  work-rooms,  and  contained  the  presses  and  other 
machinery.  The  store  was  entered  directly  from  the  street. 
Access  to  the  rest  of  the  building  was  through  a  hall  or  pas- 
sage-way not  communicating  with  the  store.  From  this  hall 
the  engineer  descended  to  the  cellar  through  the  trap- door, 
which  was  cut  for  that  purpose,  and  the  compositors  and  other 
employees  ascended  to  the  stories  above  by  means  of  a  stair- 
case. The  trap-door  was  used  only  by  the  engineer,  who  was 
under  strict  orders  from  his  employers  to  close  it  behind  him 
whenever  he  passed  through  it.  He  was  the  first  to  enter  the 
building  in  the  morning,  and  the  last  to  leave  it  at  night 
The  plaintiff  knew  the  location  and  use  of  the  door,  and 
passed  it  several  times  each  day  for  six  months  or  more  before 
the  accident  On  the  morning  of  November  28, 1887,  the  plain- 
tiff came  to  his  work  as  usual,  and  passing  rapidly  through 
the  hall,  fell  into  the  opening  at  the  trap-door.  The  engineer 
had  passed  into  the  building  a  few  minutes  before,  and  the 
evidence  indicates  that  he  was  the  only  person  who  had 
done  so  prior  to  the  plaintiff's  arrival.  He  says  he  shut  the 
trap-door  behind  him;  but  this  is  impossible,  if,  as  the  plain- 
tiff alleges,  it  was  open  when  he  reached  it 

But  the  question  to  be  considered  is.  What  did  the  defend- 
ants do  or  leave  undone,  in  violation  of  their  duty  to  the 
plaintiff?  In  what  respect  were  they  negligent?  It  cannot 
be  said  that  they  were  negligent  in  permitting  the  plaintiff  to 
pass  through  the  hall  without  any  knowledge  of  the  existence 
of  the  trap-door,  for  he  testifies  that  he  knew  all  about  its 
existence  and  use.  There  was  no  negligence  in  failing  to  in- 
struct the  engineer  in  his  duty  to  keep  the  trap-door  closed, 
for  it  appears  in  proof,  and  is  not  questioned,  that  such  instruc- 
tions were  carefully  given.  There  was  no  negligence  in  the 
manner  of  its  construction.      It  was  safely  built,  and  when 
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closed,  prevented  the  possibility  of  accident  to  those  passing 
through  the  hall.  There  was  no  negligence  in  the  fact  of  its 
existence,  for  it  is  conceded  that  it  was  a  necessary  means  of 
access  to  the  engine  in  the  cellar,  by  which  the  machinery  of 
the  establishment  was  moved.  By  whose  fault,  then,  was  the 
accident  made  possible?  Clearly,  by  that  of  a  co-employee 
who  neglected  to  close  the  trap-door  behind  him,  notwith- 
standing  the  positive  orders  of  his  employers. 

The  learned  judge  of  the  court  below  seems  to  have  enter* 
tained  substantially  the  same  view  of  the  case,  as  appears  by 
his  answer  to  the  defendants'  fourth  point.  The  point  asked 
an  instruction  that  **if  the  plaintiff  knew  of  the  existence  of 
the  trap-door  in  the  floor  of  the  hallway  through  which  he  had 
to  go  to  reach  his  work  in  the  building,  and  that  this  trap- 
door was  opened  each  morning  to  permit  the  engineer  to  enter 
the  cellar  before  'other  employees  of  the  defendants  reached 
the  building  in  which  plaintiff  was  working,  then  the  plaintiff 
is  assumed  to  have  undertaken  to  run  the  risk  of  said  trap- 
door being  left  open  by  the  engineer,  and  the  plaintiff  is  not 
entitled  to  recover."  The  learned  judge  answered:  '^This 
point  I  aflSrm.  A  man  is  not  entitled  to  recover  damages  for 
the  risk  which  he  knows  is  before  him  in  his  path.  In  the 
case  of  danger,  it  is  his  duty  to  look  out  for  it  and  avoid  it" 
This  covered  the  whole  case.  The  plaintiff  knew  of  the  ex- 
istence and  use  of  the  trapdoor.  He  knew  that  the  engineer 
by  whom  it  was  used  reached  the  building  a  very  few  minutes 
before  him,  and  it  was  his  duty  to  be  on  the  lookout.  He  was 
not  Because  he  was  not,  be  fell  into  the  opening.  But  leav- 
ing the  subject  of  his  own  contributory  negligence  out  of  view, 
the  negligence  of  which  he  must  complain  is  that  of  a  co- 
employee,  which  affords  no  ground  for  a  recovery  in  this  case. 

Judgment  is  therefore  reversed. 


Kkouobncb — BuRDBN  OT  Proov. — The  burden  of  proving  negligence  ia 
east  upon  him  who  alleges  it:  Blanchard  v.  Lake  Shore  etc  R'y  Co,,  126  111. 
416;  9  Am.  St  Rep,  630,  and  note  637,  638.  Bat  in  the  case  of  actions  against 
carriert  for  negligence,  the  onus  prohandi  of  want  of  negligence  is  npon  the 
carrier:  MtrdumW  Z>.  T.  Co.  ▼.  Bhck  Broa.,  86  Tenn.  392;  6  Am.  St.  Rep. 
847,  and  note. 

FELLow-SKRVA!rrs,  Who  arb:  Mwnxtjf  ▼•  8l  Louis  Cable  etc  B'y  Co.,  98 
Mo.  573:  U  Am.  St  Rep.  661,  and  note. 

Mamtkr  and  Servant. — The  master  is  not  liable  forinjnries  sustained 
by  a  servant  from  negligence  of  a  fellow-servant,  notwithstanding  the  latter 
was  higher  iu  authority  than  the  one  injured:  Wilton  v.  Dutweaih  etc  Co»,  77 
Iowa,  429;  14  Am.  St  Rep.  301,  and  note  307,  308. 
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wiiioh  he  jarigkt  hM/m  sv^oidod  l^  tba  nm  ai  mMnmble  mre:  .ZMncorc  .«Cc. 
Je.  iZ.  a».  ▼.  Ca</ou%  120  Pa.  St.  659;  6  Am.  Si.  Rep.  730;  Mloomsburg  SUam 
Co,  ▼.  Oardner,  126  Pa.  Bi.  8D.     Compare  Clouffh  v.  Hoffman,  122  Pa.  St.  626^ 


CLouaa  V.  fiofFMAV. 

(litt  PiMwrrLTAma  Sx job,  «6a6J 

Maaw  An)  Sbktaict — CovxRmto'oaT  ^(ifiLiaxMGB. — A  nrvant  Bumnfc 

recover  damages  from  his  maater  for  iujiiriea  received  in  falling  throi^ 
a  trap-door  in  the  latter*8  mill,  when  he  lias  provided  a  sale  cover  there- 
for, giTcn  t>nler8  thsitt  H  be  Icept  in  place,  and  has  badftnafled  te  th» 
floor  to  ^nsvent  aocidoDt;  iar  in  the  aibseoce  sf  mvidevtm  ikmk  ii  warn  ksft 
ttDcovened  hy  the  nastac,  or  wJiih  his  knewleclg^  or  tfiat  it  had  xcmMned 
UDCovered  leng  enough  before  the  accident  for  rhim  to  have  known  it  in 
the  exercise  of  reasouable  care,  no  negligence  can  l>e  impated  to  him. 

Cabe  to  Tecover  damans  for  personal  injuries  received  ia 
falliikg  tihroagh  a  trap-door  in  defendant's  luill,  in  consequence 
of  the  alleged  negligence  of  defendant,  hy  whom  plainti^T  waa 
employed.  Tbe  fburih  ase^gnment  of  «rror  jelateg  to  the  first 
point  meiitioned  in  the  qpiraoo.  Judgment  for  tJbe  pJadnti^ 
Defendant  appealed. 

fvhn  M.  Broomall,  for  the  appellant. 

V,  Gilpin  RohinBon  and  Horace  P.  Gr^eUy  for  the  appellee. 

Williams,  J.  This  esse  was  here  mn  jear  aigo,  and  is  rt* 
ported  im  1 24  I^Mvn8ylv»Ria  Stete,  -SOS.  l^queBtions  to  w4ik^ 
our  a^^tention  -was  then  called  ave  not  now  hefore  ns,  but  the 
plaintiff  im  error  iTveists  that  there  was  <ne  sufficient  evidence 
of  negligence  to  justify  the  submisskNi  of  Ue  respoiwbilitj 
for  the  aocident  ccnnplained  of  to  tbpe  jary« 

This  question  IS  raised  by  the  first  point  dT  the  cMendant 
below,  which  asked  the  court  to  instruct  the  jury  that  "there 
being  no  evidence  in  this  case  that  the  lid  of  the  well  was  left 
in  an  unsafe  condition  at  the  time  of  the  accident  bj  the  de- 
fendant, nor  that  it  was  left  in  bb  unsafe  condition  by  a.njr  one 
for  sueh  a  length  of  time  before  the  accident  thai  the  defioDd* 
ant  ought  to  have  known  its  condition,  the  defendant  is  ^ilt^r 
of  no  negligence,  and  the  verdict  shoaW  be  in  his  fieivor.*'  To 
this  the  learned  jud|je  responded  in  these  words:  •*Now,  gen- 
tlemen, to  affirm  this  point  would  be  to  give  you  a  binding 
instruction  to  find  for  the  defendant.  I  decline  to  do  that. 
I  leave  it  for  you  to  say  whether  the  evidence  is  safficient  to 
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sustain  the  assumed  fscts  mentioned  ia  thia  poini.  If  yon 
find  that  they  are^  it  is  affiimed,  and  the  evidence  is  fas  yea." 
The  assumed  £acts  of  which  the  prayer  of  the  poini  was  predi- 
cated were  two  in  number:  1.  ThsLt  there  was  no  eividence 
showing  that  the  lid  of  the  well  was  left  in  an  uiveafe  condi- 
tion at  the  time  of  the  accident  by  the  defendant;,  2.  That 
there  was  no  evidence  showing  it  to  have  been  in  an  unsafe 
condition  long  enough  before  the  accident  to  briag  notice  of 
its  condition  home  to  the  defendant.  Was  there  any  evidence 
on  these  points? 

The  opening  in-  the  floor  was  sbowa  to  ha¥e  been  made  aa  a 
means  of  aecess  to  a  well  under  the  building.  There  had 
beea  a  pump  in  it  at  one  time*  Thia  had  been,  removed,  and 
a  trap-door  or  lid  made  to  oover  the  opening,  with  cleats  on 
the  under  side  just  fitting  into  the  hole  in  the  floor,  to  hold 
the  lid  in  place.  When  the  lid  waa  in  place,  it  waa  as  strong 
as  any  part  of  the  floor,  and  would  sustain  the  weight  of  per- 
sons stepping  or  8(andijig.oa  it,  without  danger.  The  direc- 
tions of  the  defendant  were,  to  keep  thia  opening  closed  by 
means  of  the  lid  which  he  had  provided.  Finding  kis  em- 
ployees careless  in  complying  with  his  directions,,  he  caused 
the  lid  to  be  nailed,  to  the  floor.  It  waa  afterwards  forced  off, 
and  the  opening  again  used  aa  a  meana  of  access  to  the  well^ 
by  lifting,  off  the  cover,  drawing  water  for  drinking^  and  then 
replacing  the  covet.  From  this  glanca  at  the  testimony,  it  ia 
clear  that  there  waa  no  evidence  that  the  lid  of  the  well  was 
left  in  aa  unsafe  condition  by  the  defendant.  He  had  pro- 
vided a  cover  that  waa  strong^  that  could  not  be  moved  except 
by  prying  or  Ufting  it  out  of  its  place  designedly,  and  he  had 
given  general  and  repeated  directions  that  it  should  be  kept 
ilk  its  place.  He  had  even  gone  the  leagth  of  having  it  nailed 
to  the  floor  on  one  or  two  occasions,,  thus  emphasizing  his  de- 
sire to  guard  against  the  possibility  of  accident.  As  to  the 
first  of  the  positions  of  the  point,  therefore,  there  was  no  evi- 
dence to  submit  to  the  jury. 

Turning,  now,  to  the  second,  we  find  no  testimony  showing 
that  the  cover  was  not  in  place  on  the  morning  of  the  accident, 
Walesa  it  can  be  gathered  from  that  of  the  plaintiff  himself. 
He  says:  "I  just  put  my  box  of  tools  down,  and  stepped  on 
the  door;  but  I  did  n't  know  there  was  a  door  there  at  the  time. 
I  went  down  aa  far  as  this  arm,  and  then  I  grabbed  the  spool 
with  this  hand."  Prom  this  it  would  seem  probable  that  some 
one  bad  removed  the  lid  to  get  water,  and  had  gone  away, 
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leaving  it  lying  loosely  oyer  the  hole,  instead  of  fitting  it  into 
its  place.  This  may  have  taken  place,  so  far  as  the  evidence 
shows,  just  before  the  plaintiff  came  upon  the  scene,  and 
without  even  a  possibility  that  the  defendant  could  have  had 
his  attention  drawn  to  the  subject.  The  second  fact  or  posi- 
tion assumed  in  the  point  was  therefore  also  correct,  and  the 
legal  conclusion  that  followed  should  have  been  affirmed. 

Negligence  ought  not  to  be  imputed  to  an  employer  because 
he  is  able  to  pay  damages,  nor  because  the  injury  to  his  em- 
ployee is  one  that  Excites  our  sympathy.  It  must  be  proved 
like  any  other  cause  of  action,  and  unless  there  is  more  than 
a  scintilla  of  proof,  the  question  should  not  be  submitted  to  a 
jury.  Whether  the  unfortunate  injury  to  the  plaintiff  is  attrib- 
utable to  his  own  negligence  or  to  that  of  a  co-employee  is  a 
question  of  no  practical  moment,  inasmuch  as  the  defendant 
can  be  held  liable  only  for  his  own  failure  in  duty  towards  his 
employees.  The  learned  judge  of  the  court  below  seems  to 
have  been  much  of  this  opinion,  but  to  have  regarded  the 
award  of  a  venire  facuu  de  novo^  when  this  case  was  here  be* 
fore,  as  indicating  the  judgment  of  this  court  that  there  was 
evidence  to  go  to  a  jury  on  the  question  of  the  employer's  neg- 
ligence. But  the  questions  then  brought  to  our  attention 
were,  —  1.  Whether  the  danger  of  falling  into  the  well  was  one 
of  the  risks  incident  to  the  plaintiff's  employment;  and 
2.  Whether  the  defendant  was  liable  for  the  injury,  if  it 
resulted  from  the  negligence  of  a  co-employee.  These  were 
therefore  the  only  questions  upon  which  an  opinion  was  ex- 
pressed at  that  time.  Now,  however,  our  attention  is  drawn 
to  the  state  of  the  evidence  by  the  point  and  answer  we  have 
considered,  and,  after  examination,  we  are  satisfied  that  there 
was  no  proof  of  any  act  of  omission  or  of  commission  by  the 
defendant  in  disregard  of  his  duty  as  an  employer.  There 
was  nothing  for  a  jury  to  pass  upon,  and  the  point  em- 
bodied in  the  fourth  assignment  of  error  should  have  been 
affirmed. 

Judgment  reversed.  __ 

Mastbr  and  SxavAivT  —  Contributory  Kbquobnob.  — Where  a  safely 
conatruoted  trap-door  U  maintaiued  in  an  imperfectly  lighted  hallway  in  a 
factory,  la  a  necessary  means  for  one  of  the  employees  to  reach  a  portion  ol 
the  building,  and  the  employee  is  under  orders  to  keep  the  door  dosed,  tho 
other  employees  having  knowledge  of  its  existence  and  pnrpose,  the  master 
is  not  liable  to  an  employee  who,  knowing  that  the  door  has  recently  been 
opened,  is  injured  by  falling  through  it:  Pawlmg  ▼.  Ho$kiM§,  182  Pa.  St.  617f 
cM/e,  p.  617. 
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EzBOUTiONS  —  Ck>SDinoN  THAT  LsGAOT  SHALL  BB  ExuFT.  —  A  legacy  be- 
queathed by  a  testator  upon  the  express  conditioa  that  while  in  the 
hands  of  his  executor  it  shall  not  be  liable  for  the  debts  of  the  legatee, 
bnt  shall  be  paid  directly  to  him  by  the  former,  withont  diminution,  is 
yalidy  and  not  subject  to  execution  by  the  judgment  creditor  of  the  lega- 
tee while  in  the  hands  of  the  executor. 

•7.  W.  Moyer  and  James  Ryon^  for  the  appellant. 
O.  H.  OerheVf  for  the  appellee. 

Pazson,  C.  J.    Elizabeth  Beck,  the  testator,  in  and  by  her  y 
last  will  and  testament  gave  to  her  step-daughter,  also  named  ; 
Elizabeth  Beck,  a  one-fourth  interest  in  her  estate,  upon  the  1 
following  condition:  "And  whereas,  the  said  Elizabeth  Beck  ! 
was  unfortunate  in  business  transactions,  whereby  she  became  '* 
indebted,  part  of  which  still  remains  unpaid,  and  having  no 
means  to  pay  the  same,  now,  it  is  my  will  that  the  above  equal 
Bhare  in  my  estate,  as  well  as  the  specific  bequest  given  to  her,  ' 
are  given  to  her  expressly  upon  condition  that  they  shall  not 
be  liable  to  be  attached  or  seized  for  the  debts  or  moneys  ' 
which  said  Elizabeth  Beck  may  owe  at  the  time  of  my  decease, 
but  that  the  whole  amount  of  her  share  shall  be  paid  directly 
to  said  Elizabeth  Beck  by  my  executor,  without  diminution 
for  the  payment  of  her  said  indebtedness/' 

The  share  aforesaid  has  not  yet  been  paid  to  the  said  lega- 
tee, for  the  reason  that  the  appellant,  who  held  a  judgment 
against  her,  attached  the  fund  in  the  hands  of  the  executor. 
The  learned  court  below  held  that  the  attachment  would  not 
bind  the  fund  in  the  hands  of  the  executor,  and  awarded  it 
to  the  legatee.  From  this  decree,  the  attaching  creditor  has 
appealed. 

No  one  doubts  that  it  was  competent  for  the  testator  to  have 
placed  this  fund  forever  beyond  the  reach  of  the  creditors  of 
her  legatee  by  creating  a  trust  for  'that  purpose.  This  she 
has  not  done,  and  the  question  which  arises  is,  whether  she 
has  protected  the  fund  in  its  transit  from  the  executor  to  the 
legatee.  That  she  had  a  right  to  do  this  must  be  conceded. 
Has  she  done  so?  We  may  dismiss  from  the  case  the  learn- 
ing about  vested  and  contingent  legacies.  This  was  not,  as 
was  assumed  by  the  learned  counsel  for  appellant,  an  absolute 
gift  of  the  property.  It  was  a  gift  upon  the  express  condition 
that,  in  the  hands  of  her  executor,  it  should  not  be  liable  to 
the  debts  of  the  legatee,  but  should  "  be  paid  directly  to  the 


eald  Elizabeth  Beck  by  mjr  executor,  without  diminution  foi 
the  payment  of  her  graid  indebtedness."  The  executor  was 
thus  clothed  with  an  express  trust  in  regard  to  this  share. 

It  is  true,  the  trust  would  end  the  moment  the  money  was 
paid  to  the  leffttee;  but  during,  tbe  tran«it«  while  the*  HMmey 
vemaiiued  in  his  haAdsy  it  was  mm  Di>ueb  pmoteded  horn  credi- 
iatB  ai»  il  a  separate  tmst  had  been  crested  fbr  that  purpose. 
It  was  the  right  of  the  testatrix  to  say  that  her  estate  should 
not  go  to  pay  her  stefxIangMef's  crerfrtors.  She  has  said  so 
as  emphatically  as  language  earn  exptesa  ity  foi  the  tiise  that 
the  money  remains  in  the  handa  of  her  eaecutoB.  Doea  the 
£Eict  that  she  did  not.  protect  it  further,  by  raising  up  another 
trustee  of  the  fund  after  it  left  the  executor's  hands>  destroy  tbe 
trust  she  did  create^  and  nullify  the  positive  dixections  of  iha 
will  that  it  should  not  be  attached  in  tranfilL?  Why  shall 
the  will  of  the  testator  be  defeated  in  thia.  rea^iect?  She  had 
a  right  to  do  what  she  willed  with  her  own*  The  creditors  o£ 
her  legatee  had  no  claim  upon  her  estate;  and  when  aha  di- 
rected that  the  share  should  be  paid  to  her  step-daughter^  and 
not  to  the  creditors  of  the  latter^  who  shall  gainsay  hen?  Tha 
creditor  is  not  injured,  and  has  no  right  to  complain. 

I  have,  not  discussed  the  authorities^  because  we  have  na 
ease  which  precisely  covers  this;  but  upon  reason  and.  analogy 
to  the  decfsions  we  have^  this  case  must  be  affirmed. 

The  decree  is  aflirmed,  and  the  appeal  dismissed^  at  Ihe 
costs  of  the  appellant. 

SaiuirrwNff —  Dwisbs'  aw  BBQtTBsraE.  —  A  deWse  or  beqiwat  or  a  bena- 
flflial  Ufa  OTtata  u  ■■  to  flease  ita  aDJ«yiiMaf<  H^  th»  hmm&mmey,  witAmit 
iPHlcing  it  aU«asbla  by  him,  mr  aultjeet  t«  tikft  dmam  of  kn  a«iilor%  nij^r  hm 
valid:  Smiih  v.  Toiom-n^  69  Md.  77;  9  Am.,  St.  Rep.  39S^  and  especially  note 
4(M-408,  m  whloh  is  discassed  the  validity  of  tmsts  providing  that  the  prop- 
erty shall  go  to  the  beneficiaries  to  the  exclusion  of  their  alienees  or  credl^- 
tMra.  Wheiv  ■  tototor  dirased)  Ftarlt^  ia  tvosf  for  his  son^  tm^  dmct&A  the 
tfcustsa  tD  pay  tha  iiUBon»  to  th*  aciti  at  oaDtain*  timeei  "  oa  fan  noeipt  tiiari^ 
for,  without  the  son's  ha^^ing  any  power  to  sell,  —igyi,  oi  fledge  tbe  saia* 
previous  to  the  payment  thereof  to  him,*'  it  was  decided  that  neither  the  ac- 
crued fncoine  in  the  trustee's  possession,  nor  the  income  accruing,  conld  be 
dia|iosed  of  b^  the  son,  or  a/ttaehed?  hf  hw  eredfterv  for  debtsr  PaHrniffp  v. 
CUvender,,  96  Mo.  462.  So  wfieoe'  A  devisvl  ta  %  in  trust  Urn  in  thne  wuu^ 
B,  C,  and  D„  "  with  power  iu'  my  tlureas  sona  to  oae  and  enjojiy  cqikalLy,  thm 
rents,  issues,  and  profits  thereof  during  their  natnml  live<(«"  h's  inteiiti/ta. 
being,  as  expressed,  **  to  secure  to  my  children  a  certain  annual  income  be- 
yond the  accident  of  fortune  and  bad-  managemeirS  on  thefr  part,  and  with 
this  end  in  view,  to  take  away  from  them,  tha  power  of  disposing  of  tlie 
same,  or  of  craatiug  any  lieiu  bhepeon^,  or  ef  making  the-aaiBe  liable  in  sciy 
way  for  their  debts,"  tlie  devise  was  v^aLid,  as  was  the  re8triGtio&  placed  upoa 
it:  Lampert  v.  Haydel,  96  Mo.  4.^0 
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Pepper  v.  Cairns. 

Un  P«|IN8YLVA|riA  8TATJB,  114.] 

AovMOT.  ^  Dbolarations  Of  AsAMomD  Agsnt  Mre  not  admissible  to  estab- 
lish the  agency. 

OoDBU  Aqsmot^  Who  must  Losb  bt  his  BHBBnLmsMT.  — If  a  person 
aets  as  agent  for  a  borrower  in  negotiating  a  mortgage  loan  aad  in  re- 
ceiving, handling,  and  applying  the  money,  and  lor  the  lender  in  passing 
upon  the  sufficiency  of  the  security  and  in  delivering  the  executed  mort- 
gage, and  he,  after  receiving  the  money,  embezzles  it,  the  borrower  is 
liable  for  the  mortgage  debt,  althoogh  the  check  for  the  amount  of  the  loan 
was  drawn  npon  the  deli  very  of  tKs  mortgage;  to  the  order  of  such  agent. 

SciRB  PACIA8  by  Sally  N.  Pepper,  surviviag  trustee,  against 
John  Cairns,  upon  a  mortgage  executed  by  him  to  J.  D.  Ser- 
geant and  Sally  N.  Pepper,  trustees.  Said  Sergeant,  one  of 
the  mortgagees,  had  resigned  as  trustee  before  this  suit  was 
brought.     Judgment  for  plaintifT,  and  defendant  appeals. 

M.  J.  (yCcUlaghanj  for  the  appellant. 

9.  E.  MsgargM  amd  Joeeph  M.  PiUy  for  the  appellee. 

Mitchell  J.  This  case  belongs  to  that  unfortunate  cla«8 
in  which  one  ol  two  innocent  parties  must  guffer  from  the 
fraud  of  a  third;  and  it  is  also  tn  illustration  of  the  evils  of 
the  practice,  so  constantly  reprobated  by  courts,  but  appar- 
ently so  inveterate  in  businefs,  of  the  same  person  being  em- 
ployed as  ageat  by  separate  parties  whose  interests  are  or  at 
any  moment  may  beeome  adverse.  The  legal  principles  by 
which  such  controversies  are  to  be  settled  are  perfectly  clear, 
but  require  much  care  in  their  application. 

The  essential  facts  in  this  case  are  not  really  in  dispute. 
The  appellant*  Cairns,  desiring  to  borrow  money  upon  a  mort- 
gage of  his  houses,  went  to  Kuhl  for  the  purpose  of  getting  ii. 
Ruhl,  who  was  a  conveyancer  and  real  estate  agent,  -wrote  u> 
tiergeant,  the  trustee  of  several  estates  from  whom  Ruhl  had 
got  money  on  previous  occasions,  naming  the  amount  wanted, 
describing  the  property,  its  improvements,  assessed  value,  etc., 
and  asking,  ''Shall  I  take  it,  and  for  whose  account?"  Just 
what  answer  was  made  to  this  letter  does  not  appear,  except 
briefly  in  the  testimony  of  Sergeant  that  he  ''  took  the  mort- 
gage for  the  Pepper  estate,''  und  by  tlxe  fact  that  Sergeant 
drew  his  check  as  trustee  of  the  Pepper  estate  to  the  order  of 
Ruhl  for  the  amount  required,  six  thousand  five  hundred  dol- 
lars, and  received  from  Ruhl  the  mortgage  in  suit.    Ruhl  used 

three  tiiousand  five  hundred  dollaxs  of  the  money  properly  in 
AM.  ST.  asp..  Vol.  xix.— 40 
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the  extingnislmient  of  a  prior  mortgage  on  the  property,  but 
embezzled  the  rest,  and  the  question  now  to  be  decided  is. 
Upon  which  party  shall  the  loss  fall?  Ruhl  unquestionably 
was,  to  some  extent,  the  agent  of  both  parties,  and  we  are  re- 
quired to  look  closely  into  the  facts  to  discover  in  which  ca- 
pacity he  did  the  fraudulent  act.  Clearly,  at  the  inception  of 
the  transaction,  he  was  the  agent  of  Cairns.  It  was  an  appli- 
cation for  money,  and  made  on  behalf  of  Cairns.  But  more 
than  this,  what  was  to  be  done  with  the  money  when  ob- 
tained, and  by  whom?  Cairns  himself  says  the  prior  encum- 
brances were  to  be  paid  off  and  satisfied,  and  clearly,  again, 
this  was  to  be  done  by  Ruhl,  for  that  was  in  the  line  of  his 
business  as  a  conveyancer,  and  Cairns  so  left  it  to  him,  with- 
out even  an  inquiry  for  a  period  at  least  of  months. 

On  the  other  hand,  for  what  purposes  was  Ruhl  the  agent  of 
Sergeant?  Certainly,  for  the  examination  of  the  property, 
the  title,  etc.  If  the  property  should  prove  an  inadequate 
security,  or  if  prior  judgments  or  other  encumbrances  should 
cut  out  this  mortgage,  then  the  estate  would  have  to  bear  the 
loss,  for  they  took  the  risk  of  Ruhl's  attention  to  this  part  of 
the  transaction.  But  is  there  any  evidence  of  Ruhl's  further 
agency  for  the  plaintiff  ?  This  was  the  pinch  of  the  case,  and 
on  this  the  learned  judge  below  ruled  it.  The  evidence  is 
very  briefly  reported  in  the  bill  of  exceptions,  but  the  most 
careful  examination  of  it  fails  to  show  that  Ruhl's  agency  for 
the  plaintiff  extended  beyond  his  duties  as  a  conveyancer  in 
the  examination  of  the  titles,  etc.  The  defendant  endeavored 
strenuously  to  show  that  Ruhl  was  the  general  agent  of  Ser- 
geant, and  had  handled  the  money  of  several  estates  as  such; 
but  the  only  competent  evidence  on  the  subject  was  the  testi- 
mony of  Sergeant,  and  that  flatly  denied  the  agency.  Ruhl, 
he  says,  "  never  represented    me,  or  the   estate,  in  investing 

nioney If  Ruhl  had  a  mortgage  which  he  thought  was 

a  desirable  investment,  he  would  submit  to  me  a  memoran- 
dum, «...  and  I  would  examine  and  approve  or  disapprove 
of  it."  It  is  clear  that  Sergeant  transacted  the  business  of 
the  estate  himself,  retained  his  own  judgment  as  to  each  in- 
vestuient,  and  left  only  the  details  of  conveyancing  to  Ruhl. 
His  testimony  shows  no  agency  beyond  this  point,  and  there  is 
no  other  evidence  in  the  case.  Nothing  is  better  settled  than 
that  agency  cannot  be  proved  by  the  declarations  of  the  alleged 
agent,  and  the  offers  in  the  first  and  second  assignments  of 
error  amount  to  no  more  than  such  declarations. 
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It  18  urged  that  Sergeant's  act  in  drawing  his  check  to  the 
order  of  Ruhl,  and  not  to  Cairns,  was  negligence,  and  that,  on 
the  principle  that  he  who  put  into  the  fraudulent  hand  the 
means  of  perpetrating  the  fraud  should  bear  the  loss,  Sergeant 
or  his  principal-  should  be  responsible  for  Ruhl's  act.  But 
this  is  a  misapplication  of  the  principle.  The  means  of  com- 
mitting the  fraud  may  as  well  be  said  to  be  the  mortgage, 
executed  by  Cairns  and  left  with  Ruhl,  and  by  him  delivered 
in  exchange  for  the  check.  As  already  seen,  Ruhl  was  Cairns's 
agent  in  the  application  for  the  money,  and  was  to  continue 
his  agent  in  the  use  to  be  made  of  it.  When  he  brought  the 
mortgage,  folly  executed,  to  Sergeant,  the  latter  was  justified 
in  paying  for  it  on  delivery.  He  might  have  paid  for  it  in 
cash,  and  his  payment  by  check  to  Ruhl's  order  was  not  dif- 
ferent in  effect 

The  case  turned  upon  the  question  of  agency,  which  the 
double  capacity  of  Ruhl  required  to  be  defined  with  extreme 
care.  The  whole  evidence  not  only  fails  to  show  that  Ruhl 
was  Sergeant's  agent  in  handling  the  money,  but  on  the  con- 
trary, shows  clearly  that  he  received  it  as  agent  for  Cairns, 
and  in  that  capacity  embezzled  it.  The  learned  judge  was 
therefore  right  in  directing  a  verdict  for  the  plaintiff. 

Judgment  affirmed. 

Iff  Sergeani  t.  Mlartmt  183  Pa.  Si.  122,  the  court  arrived  at  a  different  oon- 
elnakm  honk  that  pronounced  in  the  principal  case,  although  the  facts  were 
in  many  respects  eimilar,  and  the  parties,  with  the  exception  of  a  different 
HKirtgagor,  the  same.  In  Sergeani  t.  Martin,  133  Pa.  St  122,  Ruhl,  the 
same  conTeyancer-  and  real  estate  agent,  applied  to  Sergeant,  on  behalf  of 
Martin,  for  a  mortgage  loan,  the  money  to  be  nsed  in  satiBfying  a  prior  mort* 
gage,  in  favor  of  one  BairiL  Sergeant  agreed  to  make  the  loan,  and  gave 
Ruhl  a  check  for  the  money.  Sixteen  days  afterwards,  Martin  executed  the 
mortgage  and  delivered  it  to  Rnhl,  who  had  it  recorded.  Ruhl  embealod 
the  whole  amount  of  the  mortgage  loan.  In  the  action  on  the  mortgage, 
each  of  the  parties  thereto  denied  that  Ruhl  was  his  agent  to  handle  the 
money,  while  th*  evidence  tended  to  show  that  the  mortgagee  paid  it  to  the 
agents  relying  upon  his  integrity  and  financial  responsibility,  witliont  inquir- 
ing of  him  whether  the  mortgagor  had  authorised  him  to  receive  it  or  not. 
U|ion  this  state  of  facts,  the  court  below  refused  to  give  the  jury  binding 
instructions  to  find  for  plaintiff,  the  mortgagee.  The  jury  returned  a  verdict 
for  defendant,  upon  which  judgment  in  his  favor  was  rendered,  and  on  ap- 
peal, the  court  a£Brmed  the  ruling  of  the  lower  court  and  aldo  the  judgment. 

The  distinction  between  the  cases  is,  that  in  Sergeant  v.  Martin^  133  Pa. 
Stb  122;  Sergeant  paid  the  mof^'^y  to  Rnhl  prior  to  the  exocntinn  or  delivery 
af  the  mortgage,  and  while  the  Utter  had  nothing  to  indicate  his  authority  to 
represent  Martin  in  reoeiving  the  money,  while  in  Peyper  v.  Cottms,  133  Pa. 
8tb  I14y  anUt  P>  H^  Rnhl  brought  to  Sergeant  the  mortgage  executed  by 
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Oatms,  and  placed  in  hii  hands  for  delivery,  and  Ser|(eanipaid  him  the  noney 
upon  receiving  the  mortgage.  Rnhl's  poneesion  of  the  mortage  josfcifled 
Sergeant  in  asaming  that  he  was  the  anthoriised  agent  to  receive  the  monej 
when  he  deUv«red  the  laortgageb 

AsBtrcr— DaoLAiu.nnMS  of  Aakrt  yo  Show  AAmor. — Hie  deolaiv 

tiong  of  an  agent  eannot  be  received  to  establish  hisagenoys  Kane  v.  flmsiiM^ 
42  Kan.  465;  16  Am.  St  Rep.  490,  and  note;  OmaAa  etcOa.  y.  Tabor^  13 
CoL  41;  16  Am.  St  Rep.  185,  and  note. 


Commonwealth  v.  Whitb. 

[18S  PBtlN8TLVA,HIA,  STATK,  182.] 

CRmiiTAL  Law. — Robbkrt  is  thb  Felonious  and  Foboiblx  Taking, 
from  the  peraon  of  anotiier,  of  goods  or  money  of  any  vahie,  by  Tiolenos 
and  putting  him  in  fear;  and  any  instmction  which  omita  the  fdoniou 
intent  from  the  definition  of  the  crime  is  erroneous. 

Cristinal  Law  —  Robbrry.  —  Value  of  Property  Taken  may  lie  c<m- 
sidered  by  the  jury  under  an  indictment  for  robbery,  for  the  purpose  of 
determining  the  intent  with  which  the  act  was  committed.  The  taking 
of  a  pinch  of  tobaooo^  with  no  feloaiona  intent^  hut  as  a  praeiieal  joke^  is 
not  robbery. 

7%omaB  F.  McCourt  and  F.  /.  FitzniirvrnjonB^  for  the  appel- 
lant. 

H.  M,  Edwards^  district  attorney,  and  C  Comegys^  for  the 
appellee. 

Paxson,  C.  J.  The  defendant  was  indicted  in  the  court  be- 
low for  the  crime  of  highway  robbery.  The  proof  was,  tliat 
be  took  a  chew  of  tobaeoo  from  a  boy,  by  force.  The  jury 
convicted  him  of  robbery.  The  court  below  sentenced  him  to 
pay  a  fine  of  one  hundred  dollars,  and  to  undergo  an  imprison- 
ment in  the  county  jail  for  one  year. 

Complaint  is  made  in  the  first  three  aasignnients  that  the 
learned  judge  below  erred  in  his  instructions  to  the  jury  as  to 
what  constituted  the  offense  of  robbery.  He  said:  **  At  com- 
mon law,  robbery  is  defined  to  be  the  taking  of  any  property 
from  the  person  of  another  by  force":  See  first  assignment. 
The  same  definition,  raried  slightly  in  form,  is  to  be  found  in 
those  portions  of  the  charge  embraced  in  the  second  and  third 
assignments.  The  definition  given  by  the  learned  Judge  is  in- 
accurate. What  he  defines  as  robbery  is  at  most  a  trespass, 
and  might  not  even  amount  to  that.  Robbery,  at  common 
law,  is  "the  felonious  and  forcible  taking,  from  the  person  of 
another,  of  goods  or  money  to  any  value,  by  violence  and  put- 
ting him  in  fear  ":  4  Bla.  Com.  242.    The  learned  judge  hat 
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omitted  the  very  gravamen  of  the  offense,  viz.,  the  felonious 
intent  % 

We  also  think  it  was  error  to  iDstract  the  jury,  under  the 
eiroiiiDstanceo,  thai  ^*  for  the  purposee  of  this  ease,  and  for  the 
purpose  of  dealing  with  the  property,  you  have  nothing  to  do 
or  say  about  the  value  of  the  property/'  It  is  very  true  that 
robbery  may  be  committed  of  a  penny  as  well  as  of  a  pound, 
but  to  eay  that  the  jury  should  give  no  coneideration  to  the 
value  of  the  property,  for  any  purpose,  was  error.  They  had 
a  right  to  take  it  into  consideration,  in  considering  the  intent 
with  which  the  act  was  committed.  If  it  was  not  done  with  a 
felonious  inteot,  it  was  not  robbery;  if  it  was  intended  as  a 
practical  joke,  which  is  at  least  probable,  it  was  not  robbery. 
And  the  jury  might  well  have  come  to  the  conclusion,  had 
they  been  properly  instructed,  that  the  taking  of  a  pinch  of 
tobacco,  of  no  appreciable  value,  precluded  the  idea  of  a  felo- 
nious intent 

The  main  defense  upon  the  trial  below  was,  that  the  whole 
affair  was  a  joke.  The  learned  judge  doea  not  appear  to  have 
referred  to  this  in  his  charge.  On  the  contrary,  he  stated  in 
bi«  rulings  upon  the  testimony  that  *^  it  makes  no  difference 
whether  the  prosecutor  thought  it  a  joke  or  not."  It  is  very 
truo  that  a  highway  robbery  cannot  be  turned  into  a  joke.  It 
ia  equally  true  that  a  mere  joke  cannot  be  turned  into  a  high- 
way robbery,  and  any  evidence  upon  this  point  should  have 
been  submitted  to  the  jury.  The  defendant  was  charged  with 
m  grave  oStn%e;  one  of  the  high  grade  of  felonies,  triable,  ex- 
eluaivelyin  the  oyer  and  terminer,  and  which  at  one  time  was 
punished  with  death.  The  defendant  committed  a  rude  and 
improper  act,  one  that  might  fairly  have  subjected  him  to  a 
prosecution  for  aeaault  and  battery;  but  the  case  lacks  every 
element  of  m  fblonious  intent.  Speaking  for  myself,  I  would 
not,  as  a  trial  judge,  sustain  a  conviction  of  robbery  upon  such 
flimsy  evidence  as  was  developed  in  this  case;  and  I  cannot 
but  think  that  had  the  jury  been  adequately  instructed  upon 
the  law,  they  would  have  reached  a  different  conclusion. 

The  ja«^;m«iit  is  reversed,  and  a  venire  facioB  de  notfo 
awarded.  

Eqbbbbt  — What  Oovwnarm  thv  0«aNsa.-*-As  te  what  cnmititiAM 
robbery,  and  Uie  varioas  elemenUof  the  offense^  see  Stuie  v«  Co/Aovn,  72  lowa^ 
432;  2  Am.  St.  Rep.  26?;  note  to  State  v.  McCune^  70  Ani.  Dec.  178-191. 

Robbery  —  Stidence.  —  For  what  purpose  the  value  of  the  property 
t\!c«i  majr  b*  ahowiiv  m  proaeentioiw-  for  rebbery,  see  note  to  StcUe  v.  Jfc 
Ctme»  70  Am.  Deo.  ISO. 
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Bhoads  V4  Davidheiser. 

[US  PBlCM8TLTANIA8TATI.adS.| 

Watebs  ~  DiYSRSiON  OF  SuRVACB  Watks.  --  A  Uiid-own«r  ha*  ■»  HifiA  to 
obstruct  a  natural  watercourse  oa  his  land  in  which  the  ntrfaoe  water 
oolleeting  thereon  \»  accnatomed  to  flow,  and  to  oonatmet  ditches  from  It 
by  means  of  which  such  water  ia  discharged  upon  the  lands  of  an  adjoin* 
ing  owner,  where  it  is  not  accustomed  to  flow,  to  his  injury. 

Watbbs  —  Dbainaob — DiYsuiOM  Of  SuBTACS  Watbb.  — An  upper  owner 
may  improTO  and  drain  his  land  for  agricultural  purposes  or  the  like, 
and  in  so  doing,  may  increase  the  flow  of  surface  water  in  the  natural 
channel  for  it;  but  if  lie  diTerto  it  from  such  channel,  and  creates  a  new 
eonrse,  by  which  it  is  discharged  upon  the  lower  proprietor  at  another 
places  he  must  answer  for  the  damages  oaosed  by  the  diversioii* 

Case  to  recover  damages  for  the  washing  of  snrfaoe  water 
upon  the  land  of  plaintiflT,  who  recovered  judgmenti  and  de- 
fendant appeals. 

H.  WillU  Bland,  for  the  appellant. 

WiUiam  Kerper  Stevens^  for  the  appelleaw 

McCoLLUM,  J.  For  convenience'  sake,  we  refer  to  the  par- 
ties as  they  appear  on  the  record  in  the  common  pleas. 

It  is  established  by  the  verdict  of  the  jury  that  the  defend- 
ant  obstructed  a  watercourse  or  channel  ou  his  farm,  in  which 
the  surface  water  collected  thereon  was  accustomed  to  flow, 
and  that  he  constructed  ditches  from  it  by  means  of  which 
the  water  was  discharged  upon  the  land  of  the  plaintiff,  to 
his  injury.  An  examination  of  the  evidence  has  satisfied  us 
that  it  ju8ti6ed  the  verdict,  and  we  have  only  to  inquire 
whether  the  court  committed  any  error  in  the  instructions.  It 
is  essential  to  a  correct  appreciation  of  these,  to  consider  the 
issue  raised  by  the  pleadings,  and  the  general  scope  of  the 
proofs  submitted  by  the  parties. 

It  was  affirmed  by  the  plaintiff,  and  denied  by  the  defend- 
ant, that  the  latter  had  diverted  the  surface  water  on  his  farm 
from  its  natural  course,  and  caused  it  to  flow  upon  the  land 
of  the  former  adjoining  the  division  line  between  them.  The 
testimony  vivscribed  the  condition  of  the  defendant's  farm, 
and  how  and  where  the  water,  gathered  upon  it  from  rains 
and  melting  snows,  had  been  discharged  for  sixty  years  pre- 
ceding the  injury  complained  of.  It  authorized  a  finding  that 
prior  to  July  14,  1886,  this  water  had  not  descended  or  been 
cast  upon  the  laud  of  the  plaintiff,  but  that  it  had  flowed  in  a 
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channel  on  the  defendant's  farm,  near  the  division  fence,  and 
through  a  culvert  into  the  river;  that  the  defendant,  by  pla- 
cing obstructions  in  this  channel,  and  cutting  ditches  or  drains 
from  it,  had  caused  the  water  to  flow  upon  the  land  of  the 
plaintiff,  to  his  injury. 

The  material  question  for  the  jury,  under  the  pleadings  and 
the  proofs,  was,  whether  the  defendant  had  turned  the  water 
from  its  natural  course  upon  his  own  farm  into  the  land  of 
the  plaintiff;  and  the  charge  of  the  learned  judge,  applied  to 
this  issue,  was  free  from  substantial  error.  It  related  to  the 
diversion  of  water  from  the  course  which  nature  had  provided 
for  it,  and  not  to  an  increased  flow  of  water  in  its  natural 
channel,  caused  by  the  improvements  and  drainage  required 
by  good  husbandry.  Indeed,  the  defendant's  criticism  of  the 
charge  is  based  on  decisions  in  other  states  which  are  in  clear 
conflict  with  our  own  well-settled  rule  on  this  subject  This 
rule  is  defined  in  Washburn  on  Easements,  3d  ed.,  450,  where 
the  learned  author  says:  *'  It  may  be  stated,  on  general  prin- 
ciples, that  by  the  civil  law,  where  the  situation  of  two  ad- 
joining fields  is  such  that  the  water  falling  or  collected  by 
melting  snows  and  the  like  upon  one  naturally  descends  upon 
the  other,  it  must  be  suffered  by  the  owner  of  the  lower  one 
to  be  discharged  on  his  land,  if  desired  by  the  owner  of  the 
upper  field.  But  the  latter  cannot,  by  artificial  trenches  or 
otherwise,  cause  the  natural  mode  of  its  being  discharged  to 
be  changed,  to  the  injury  of  the  lower  field,  as  by  conducting 
it  by  new  channels,  in  unusual  quantities,  onto  the  particu- 
lar parts  of  the  lower  field."  The  owner  of  the  upper  field 
may  improve  and  drain  it  for  agricultural  purposes  or  the 
like,  and  in  so  doing,  may  increase  the  flow  of  water  in  the 
natural  channel  for  it;  but  if  he  diverts  it  from  this  channel, 
and  creates  a  new  course,  by  which  it  is  discharged  upon  the 
lower  field  at  another  place,  he  must  answer  for  the  damages 
caused  by  the  diversion. 

The  rights  and  duties  of  the  proprietors  of  adjoining  lands, 
with  reference  to  the  water  collected  upon  them  from  raiu 
and  melting  snows,  were  so  carefully  considered  and  defined 
iu  Kauffman  v.  Griesefner,  26  Pa.  St.  407,  67  Am.  Dec.  437, 
and  in  Martin  v.  Riddle^  26  Pa.  St  415,  that  an  extended  dis- 
cussion or  restatement  of  them  in  the  present  case  is  unneces- 
sary. The  doctrine  of  these  cases  was  approved  and  applied 
iu  MiUer  v.  Lauhach,  47  Pa.  St.  154,  86  Am.  Dec.  521,  and  in 
Hayz  v.  HinUeman^  68  Pa.  St.  324;  and  it  was  enforced  by 
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the  learned  judge  in  his  charge  to  the  jury  on  the  trial  of  this 
issue. 
Judgment  affirmed. 

Waters  —  Diversion. — The  dominant  owner  vay  drain  lik  kukd  of  ttM 
water  £aUiag  upon  it|  by  means  of  til«s  uito  a  nataral  cbanoel  upon  the 
laad,  through  which  it  is  discharged  upon  the  serFietit  estate:  Vaiutttt  v. 
FUming,  1^  Iowa,  038;  18  Am.  St.  Rep.  387;  bnt  he  cannot,  l>y  artificial 
moansi  oolleot  lh«  walere  of  low  plaees  Hpon  his  prem-Bos,  and  cj»t  them 
vpon  tho  lower  laads  in  a  body,  to  the  injury  thereof:  Ortgoff  ▼.  Bmh,  ea 
Mich.  37;  8  Am.  Si  Rep.  707;  alUiough  by  so  doing  ho  may  uiaterially  in* 
crease  the  value  of  his  own  ]and  for  the  porposes  of  husbandry :  Note  t« 
Mojtin  V.  /at,  32  Am.  Dec.  125  et  seq.  Compare  Howe  v.  SL  Paul  etc  S*9 
Co.t  il  MiniL  384;  10  Am.  8l  ftep.  706^  ftnd  partieulariy  note  710l 


KfiBSBT  V.  Schuylkill  Rivstt  East  Sids   Rail- 

EOAD  Company. 

(Itt  PEtmrfLtAlft A  ftTATB,  234.1 

EwiNEMT  DovATN-^  If  EASvnftK  ot  DAMASBa.  --^Tbo  proper  moasare  oif  dam- 
ages for  tbo  takiag  ot  laud  by  eminent  doinaia  for  imilroaid  use  is  tlM  do» 

preciatioa  in  the  market  value  of  the  property  caused  by  th6  location  and 
construction  of  the  road.  This  Is  usually  shewn,  in  the  ordinary  eaae^ 
by  the  opinion  of  witnesses  conversant  with  the  property,  and  the  selling 
price  of  knd  in  Iriie  vicinity.  This,  howevcrr,  does  not  exclude  other  or 
l»etter  methods  d  proof;  and  evidence  of  ohrtneaSi  of  disadvantafo,  nad 
of  burdoB  imposed,  as  the  direet  result  of  the  location  of  the  rtmd^  ant 
admissible,  as  forming  a  liasii  for  the  computation  of  damages. 

EminEi^  Domain  —  Elements  ot  Damage. — In  estimatbg  damages  to 
property  tak«ii  by  emineut  domain  for  nilroad  purposes,  whatever  in- 
juriously oilwts  the  property  ms  tho  direct  mud  nooeotory  reonlt  of  Ifao 
location  of  the  road  upon  it  may  be  coastdored. 

EifiNEiTT  Domain  —  MKA.ST7RE  of  Damages. -^  Where  the  appliances  of  a 
lessee,  essential  to  the  carrying  on  of  his  business,  are  destroyed  by  a  rail- 
road company  in  the  exercise  of  the  right  of  eminent  domain,  evidence 
of  the  amount  ol  tho  lessee's  noeeeeary  expeuditnTo  m  reeotmtrnotiiig  mdi 
appliances  for  continuing  Lis  business,  and  tlie  iuoreasod  expense  and  lo« 
attendant  thereon,  is  admissible  in  esthnatiog  damages,  not  as  spedfio 
items  of  claim,  but  as  affecting  the  market  value  of  the  leasehold. 

Action  to  recover  damages  for  the  taking  of  property  under 
tl)6  exercise  "^  the  right  of  eminent  doaiiiia.  Judgment  for 
plaintifi^  and  defendant  appeals. 

Thaddeus  L,  Vanderslice  and  Lewis  C  Caasidy^  for  the  ap- 
pellant. 

Joseph  L^  Caven,  for  the  appellee. 
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KcC<M«LU)r,  J,  No  complaiDt  is  made  by  the  defendant 
eompany  of  the  instructlonB  to  the  jury  on  the  queetion  of 
damages,  and  onr  inquiry  is  limited  to  alleged  error  in  the 
admission  of  evidenoe. 

The  plaintiff  was  the  lessee  of  a  wharf  property  on  the 
Schuylkill  River,  in  Philadelphia,  extending  from  the  river  to 
Twenty*fourth  Street.  It  was  leased  to  bim  as  a  coal  wharf 
and  yard.  Upon  it  he  carried  on  the  business  of  receiving, 
storing,  and  detivering  coal  for  other  parties,  and  of  receiving, 
storing,  and  selling  coal  and  sand  on  his  own  account.  The 
appliances  used  in  the  business,  and  necessary  to  carry  it  on, 
belonged  to  him. 

Id  January,  1886,  the  defendant  company  entered  and  lo- 
cated its  road  upon  the  demised  premises,  appropriating  for 
that  purpose  a  strip  of  land  sixty  feet  in  width,  and  dividing 
the  property  into  two  parts.  The  sheds,  runs,  and  other  ap- 
pliances, indispensable  to  the  business  for  which  the  property 
was  leased,  were  partially  destroyed  by  this  action  of  the  com- 
pany, and  the  construction  of  new  ones,  adapted  to  the  changed 
condition,  became  necessary  in  order  to  continue  the  basiness. 
A  bridge^  with  a  single  span  of  sixty-eight  feet,  and  an  eleva- 
tion of  twenty-one  feet  above  the  railroad  tracks,  and  a  der- 
rick, sheds,  and  runs  of  a  corresponding  height,  were  required. 
The  company  recognized  the  necessity  for  these  appliances  as 
the  direct  consequence  of  the  location  of  its  railroad,  and  ad- 
mils  that  it  promised  the  plaintiff  to  construct  them,  but  ex- 
cuses its  non-performance  on  the  ground  that  it  could  not  agree 
with  him  as  to  the  details  of  the  work.  In  other  words,  the 
plaintiff  wanted  better  structures  than  the  company  was  will- 
ing to  baik),  or  considered  necessary,  in  view  of  the  probable 
duration  of  his  leasehold.  It  was  contemplated  by  the  parties 
that  the  business  should  be  continued  by  the  plaintiff,  and 
that  he  should  have,  as  far  as  practicable,  the  same  facilities 
for  carrying  it  on  that  he  had  before  enjoyed.  It  was  the  only 
business  which  his  lease  allowed  him  to  establish  there,  and 
if  he  abandoned  it,  his  leasehold  was  worthless,  because  he 
could  not  sublet  or  sell  it  without  the  consent  of  his  lessor. 
The  company,  failing  to  provide  the  facilities  it  conceded  he 
was  entitled  to,  and  had  promised  he  should  have,  he  con- 
structed such  appliances  as  were  necessary  for  the  continuance 
of  the  bosinesB  as  it  existed  before  the  location  of  the  railroad. 
The  increased  height  of  the  structures  increased  the  cost  of 
raising  the  coal,  and  the  breakage  and  waste  in  handling  it. 
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This  additional  expense  and  loss,  together  with  the  cost  of  the 
new  appliances,  he  was  allowed  to  prove  on  the  trial  of  this 
issue.  The  company  objected  to  this  evidence,  and  now  con« 
tends  that  the  court  erred  in  admitting  it. 

It  is  well  settled  that  the  proper  measure  of  damages  is  the 
depreciation  in  the  market  value  of  the  property  caused  by 
the  location  and  construction  of  the  railroad.  £ut  the  ele« 
ments  to  be  considered  in  the  ascertainment  of  this  deprecia- 
tion are  as  varied  as  the  properties  affected  and  the  uses  to 
which  they  are  applied.  A  specification  of  all  these  elements 
is  impossible,  because  they  cannot  be  anticipated,  and  many 
of  them  remain  to  be  developed  in  the  course  of  the  litigation 
consequent  upon  the  taking  of  property  by  eminent  domain. 
In  the  ordinary  case  of  the  appropriation  of  land  for  railroad 
purposes,  the  opinions  of  witnesses  who  are  conversant  with 
the  property,  and  the  general  selling  price  of  land  in  the  vicin- 
ity, are  received  on  the  question  of  its  value,  unaffected  by  the 
road,  and  its  value  as  affected  by  it.  But  this  is  not  exclusive 
of  other,  and  in  some  cases  better,  methods  of  proof.  It  may 
be  stated  as  a  general  principle,  applicable  to  cases  of  this 
sort,  that  whatever  injuriously  affects  the  property  as  the 
direct  and  necessary  result  of  the  location  of  the  road  upon  it 
may  be  considered  in  the  assessment  of  damages. 

In  this  case,  the  estate  of  the  plaintiff  was  limited  to  a  par- 
ticular use.  Its  enjoyment,  in  accordance  with  the  terms  of 
its  creation,  required  that  the  appliances  which  had  been  ren* 
dered  useless  by  the  entry  of  the  defendant  company  should 
be  reconstructed  at  an  elevation  which  increased  the  cost  of 
raising  and  storing  the  coal,  and  increased  the  breakage  and 
waste  in  handling  it.  We  think  these  matters  were  properly 
received  in  evidence  as  descriptive  of  the  injury  inflicted,  and 
the  burden  imposed  on  the  property  by  the  occupation  of  it 
for  railroad  purposes,  and  that  they  were  for  the  consideration 
of  the  jury,  not  as  specific  items  of  claim,  but  as  affecting  mar* 
ket  value.  The  specifications  of  error  are  dismissed,  and  the 
judgment  is  affirmed.  

Bminknt  Domain  —  Oompknsatioh  ior  Takivo  JjAXIk  ^  As  to  what  may 
be  oonndered  in  awarding  damn'ron  to  an  owner  for  tb«  oondemnatioo  of  his 
land  for  railway  parpoM*,  see  vurrie  t.  Watveriff  etc  Itff  Co,,  68  N.  J.  Lb 
381,  anU,  p.  452i  and  note;  note  to  JH/teehg  ▼.  Kan$a$  OUif  O.  i^V  Ox,  4  Aok 
8t.  Rep.  adlMOS;  noin  to  Ohio  eie,  B'jf  Cfo.  r.  9F«cter,  0  Am.  St  Re^  537^5i(V 
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UiAtti^  Bmof  or,  as  Byzpsroi.  — A  luaga^  if  known  to  the  partiet  to  a 

to  whioh  it  lolateib  is  oMigatogy,  and  nnlats  azolttdad  by  the 
of  ttie  oontraot^  enten  into  and  is  regarded  as  part  of  it^  as  much 
as  though  it  had  been  written  therein.  It  is  admissible  to  add  incidents 
to  the  ODotFact  not  inoonsistent  with  its  terms,  and  to  ascertain  the  in- 
tention of  the  parties  in  reference  to  matters  about  whioh  the  contract  is 
silent^  unless  it  is  nnressonable  or  in  oonilict  with  positive  law. 

Assumpsit  on  a  statement  of  a  claim  to  recover  damages 
for  the  refosal  of  the  defendants,  Louis  S.  Fiske  and  Company, 
to  honor  drafts  drawn  upon  them  by  one  J.  R.  Reid,  and  dis- 
counted by  the  plaintiff  by  virtue  of  a  letter  written  by  defend- 
ants to  plaintiff.  Defendants  filed  an  affidavit  of  defense,  which 
the  court  considered  insufficienti  and  gave  judgment  for  plain- 
tiff.    Defendants  appealed. 

John  O.  Johnson  and  Frank  P.  Priehard^  for  tbe  appellants. 

Alfred  L  PhiUipB^  J.  Levering  Jones^  and  Hampton  L.  CarMn^ 
for  tiie  appellee. 

McCoLLUMy  J.  The  defendants  were  engaged  in  the  busi- 
ness of  receiving  and  selling  wool  on  commission  in  the 
city  of  Philadelphia,  and  James  B.  Reid  was  a  shipper  of 
wool,  doing  business  at  Butte,  Montana.  On  May  23,  1887, 
the  defend MQts  wrote  to  the  plaintiff  as  follows:  "We  expect 
to  have  so  le  business  with  Mr.  James  B.  Beid  when  the  wool 
season  opens,  in  which  case  we  will  honor  his  drafts  with  bill 
lading  attached  "  On  August  12, 1887,  the  plaintiff  cashed 
Beid's  draft  on  the  defendants  for  $4,007.80,  with  bill  of 
lading  attached  for  22,285  pounds  of  wool,  shipped  by  Beid  to 
defendants  at  Philadelphia,  and  on  the  next  day  a  like  draft  for 
$2,752.97,  with  a  Uke  bill  of  lading  attached  for  14,951  pounds 
of  wool.  The  defendants  refused  to  honor  these  drafts,  or  to 
reoeive  the  wool  described  in  the  bills  of  lading  attached,  on 
the  ground  that  Beid,  in  drawing  drafts  for  these  amounts, 
had  exceeded  his  authority.  The  drafts,  with  tbe  bills  of 
lading  attached,  were  returned  to  the  plaintiff,  and  at  Beid*s 
instance,  the  bills  of  lading  were  forwarded  to  Justice,  Bate- 
man,  &  Co.,  wool  niercnants  in  Philadelphia,  who  had  them 
indorsed  by  the  consignees,  delivered  them  to  the  carrier, 
reoeived  the  wool  described  in  them,  and  sold  it  in  the  market 
for  its  full  value.  The  proceeds  of  this  sale  were  received  by 
the  plaintiff,  and  were  $1,430.82  less  than  the  amount  called 
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for  by  the  drafts.    Thia  action  waa  brought  ta  recover  the  dif- 
ference. 

The  rights  of  the  parties  depend  ou  the  proper  cooatniction 
of  the  defendants'  letter.  The  plaintiff  contends  that  it  con- 
stituted an  undertaking  ob  their  part  to  honor  all  drafts  which 
Reid  might  draw  upon  them,  with  bill  of  lading  attached,  with- 
out regard  to  the  value  of  the  consignment 

It  is  averred  in  the  affidavit  of  defense  that  the  pLaintiff 
knew  that  the  business  referred  to  in  this  letter  was  the  ship- 
ping of  wool  for  sale  on  commission;  that  it  was  a  usa^e  of 
the  trade  for  the  shipper,  when  he  consigned  the  wool  to  his 
factor,  to  draw  on  the  latter  for  any  amount  not  exceeding 
three  fourths  of  the  value  or  selling  price  of  the  wool  at  the 
time  of  its  arrival  at  the  place  of  its  destination,  and  for  the 
factor  to  make  advances  on  the  wool  by  paying  these  drafia. 
It  is  further  averred  that  "  it  was  understood  by  the  plaintiff 
tlmt  the  drafts  to  ba  honored  by  the  defendants  were  to  be 
honored  on  the  security  of  the  wool,  bills  of  lading  for  which 
were  attached  to  the  drafts,  and  were  not  to  exceed  in  amount 
the  customary  advances  on  such  wool." 

A  usage,  if  known  to  the  parties  to  a  transaction  to  which  it 
relates,  is  obligatory,  and  nnless  excluded  by  the  terms  of  the 
contract,  enters  into  and  is  regarded  as  a  part  of  it,  as  much  as 
though  it  had  been  written  therein:  Stultz  r.Dicl^j/^S  Binney, 
287;  6  Am.  Dec.  411;  Hur9h  v.  NoHh,  40  Pa.  St.  241.  It  is 
admissible  to  add  incidents  to  a  contract  which  an  not  incon- 
sistent with  its  terms,  and  to  ascertain  the  intention  of  the 
parties  in  reference  to  matters  about  which  the  contract  is 
silent:  Clarke's  Browne  on  Usages  and  Customs,  167.  The 
usage  described  in  the  affidavit  is  not  unreasonable,  or  in  conflici 
with  positive  law.  It  does  not  contradict  the  terms  of  the  in- 
strument on  which  the  plaintiff  relies,  but  it  explains  them, 
and  gives  effect  to  the  intention  of  the  parties.  The  letter  of 
the  defendants  must  be  read  in  the  light  of  the  usage  known 
to  the  parties,  and  applicable  to  the  transaction  between  them. 
When  so  read,  it  is  fatal  to  the  plaintiff's  claim  for  the  over- 
draft We  think  the  affidavit  presents  a  good  defense  to  the 
action. 

Judgment  reversed,  and  procedendo  awarded. 

Usage,  Etidkkob  Of»  whbn  Propkrlt  Rbckttbd. — Bvidenee  of  usage  1» 

admUsible  to  apply  a  written  contract  to  the  subjeot-matter  of  an  aetiooB  and 
to  give  effect  to  the  language  of  a  contract  as  it  was  understood  by  those  who 
made  it:  Stnitft  r.  Ckwa,  114  N.  Y.  190;  11  Am.  St.  Rep.  627,  and  note  63% 
633. 
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WiLU,  Valimtt  07,  WKBN  WRirruf  OB  Oamcklbd  in  Lead  Pbnoil.  ^> 
A  will  wholly  written  la  lead  pencil  ia  as  valid  as  if  written  in  ink;  and 
the  cancellation  of  Iqy^ies  in  lead  pencil,  though  in  a  will  written  ia 
ink,  may  be  as  final  vad  ooncliiefve  as  to  the  intent  of  the  testator  as  If 
made  in  ink. 

Wills.  —  GAifCBLLAnoJi  in  Lkad  Pjincil,  of  bequests  in  a  will  written  in 
ink,  and  found  in  a  place  of  safe  deposit  after  the  teatator*8  death,  is  as 
final  and  binding  as  though  made  in  ink,  and  cannot  be  regarded  as 
deliberatiTe  merely,  although  a  paper  was  also  found  m.  the  testator's 
box  m  A  bank,  ooatainiag  a  list  of  the  legatees  as  they  were  named  in 
the  will,  witti  all  the  legacies  canceled  in  pencil  that  were  so  canceled 
in  the  will,  except  one,  in  which  the  name  was  canceled,  but  not  the 
amount.  In  such  case,  the  paper  found  in  bank  will  be  presumed  to  be 
the  testator's  deliberative  memorandum,  wfaieh  he  made  final  by  the 
oaaoellatioii  m  tbe  wilL 

Appeal  from  a  decree  of  the  orphans'  court  distributing 
the  estate  of  Wells  Toralinson,  decejised.  Pencil-marks  were 
drawn  through  all  bequests  made  by  the  testator  in  his  will, 
except  one  aiade  to  John  Keller.  The  auditor  reported  a  dis- 
tribution, from  which  the  bequests  canceled  in  the  will  were 
excluded.  This  report  the  orphans'  court  refused  to  confirm, 
holding  that  such  cancellation  was  only  a  deliberative  act, 
and  not  final. 

NevilU  D.  7^0011,  for  the  appellants. 

B,  E,  Chain  and  William  F.  SoUy^  for  the  appellees. 

Okexn,  J.  The  reasoning  and  the  authorities  cited  in  tbe 
opinion  of  this  court  in  the  caae  of  Mfers  ¥.  Va/nderbeUj  84 
Pa.  St.  510,  24  Am.  Rep.  227,  make  it  very  clear  that  we  iu- 
tended  to  decide,  and  did  decide,  that  the  writing  of  a  will  in 
peneil  is  the  full  equiralent  for  a  writing  in  ink.  Mr.  Justice 
Hercur,  in  the  course  of  the  opinion,  said:  "  So  we  think  the 
authorities  establish  tiiat  a  valid  will  may  be  drawn  with  the 
eame  materials  that  will  suffioe  for  the  drawing  of  any  written 
contract.  As  wae  w^ell  said  by  Mr.  Justice  Coulter  in  HUl  v. 
Seottj  12  Pa.  St  169,  they  abundantly  prove  that  a  writing  in 
pencil  is  cquivmlent  and  tantamount  to  a  writing  in  ink." 
We  there  held  that  a  wili^  the  whole  of  which  wae  written  in 
lead  pencil,  was  in  oonipHance  with  the  requirement  of  the 
wills  act  of  April  8,  1S33,  that  "every  will  ahall  be  in 
writing."  We  ure  entirely  satisfied  with  that  decision,  and 
have  no  disposition  to  change  or  modify  it    The  learned  court 
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below  thought  that  because  the  cancellation  was  in  pencil, 
while  the  will  itself  was  in  ink,  the  cancellation  was  deliber- 
ative only,  and  not  final,  and  he  therefore  oyerruled  the 
auditor,  who  held  it  to  be  final  In  doing  this  the  court 
followed  a  few  English  decisions,  which,  while  agreeing  that 
wills  written  in  pencil  are  valid,  yet  hold  that  where  altera- 
tions were  made  in  pencil  they  would  be  regarded,  if  the  will 
was  in  ink,  as  deliberative  only.  It  would  not  be  difficult, 
upon  a  review  of  those  cases,  to  show  that  in  most,  if  not  all, 
of  them  the  decision  was  based  as  well  upon  other  facts  and 
circumstances  as  upon  the  fact  of  the  alterations  being  in 
pencil;  but  we  do  not  think  it  necessary  to  engage  in  such  a 
review.  We  regard  our  ruling  in  MyevM  v.  Vanderhdl^  84  Pa. 
St  510,  24  Am.  Rep.  227,  as  obliterating  the  distinctioQ  be- 
tween writings  in  ink  and  pencil,  and  assigning  precisely  the 
same  legal  effect  to  the  instrument  in  either  case.  If  there 
be  no  distinction  between  these  methods  of  writing,  so  far  as 
their  legal  effect  is  concerned,  we  can  see  no  reason  for  assign- 
ing an  effect  to  a  pencil  alteration  different  from  that  which 
we  would  assign  to  an  alteration  in  ink.  If  we  do  that,  we 
say  they  are  not  the  same,  whereas  we  have  deliberately 
decided  they  are  the  same,  not  only  in  relation  to  wills,  but 
to  other  solemn  instruments,  as  was  shown  in  the  opinion  in 
Myers  v.  Vanderhelt,  84  Pa.  St.  510;  24  Am.  Rep.  227.  We  do 
not  care  to  repeat  the  reasoning  and  autnorities  of  that 
opinion,  because  we  deem  it  entirely  unnecessary.  It  would 
certainly  be  inconsistent  to  hold  that  in  alterations  of  wills, 
pencil  writing  and  ink  writing  have  not  the  same  effect,  when 
in  all  other  cases  we  say  they  have.  As  indicative  of  the 
testator's  intent,  the  pencil  alterations  speak  quite  as  certainly 
as  if  they  were  in  ink.  The  will  was  found  after  the  testator's 
death,  locked  up  in  a  drawer  in  his  own  room.  He  chose  to 
leave  it  in  the  exact  condition  in  which  it  was  found.  As  it 
was  found,  it  clearly  canceled  certain  of  the  legacies.  By 
what  authority  can  we  say  that  they  were  not  canceled,  when 
in  point  of  fact  they  were?  How  can  we  say  it  was  not  the 
intention  of  the  testator  to  make  these  cancellations,  when  in 
reality  he  has  made  them?  Do  they  not  signify  the  same 
intent,  being  in  pencil,  that  they  would  have  signified,  being 
in  ink?  We  have  no  right  to  say  they  do  not;  and  that  being 
so,  they  prevail  alike,  whether  in  ink  or  pencil. 

It  is  argued  that  the  will  was  found  among  papers  of  no 
value,  and  therefore  we  must  infer  the  alterations  were  delib- 
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erative  only;  bat  that  objection  would  apply  as  well  to  the 
will  itself  as  to  the  alterations.  If  it  was  found  in  a  place  of 
sufficiently  careful  custody  to  sustain  it  as  a  will,  that  cus- 
tody was  equally  sufficient  to  sustain  the  alterations.  More- 
over, if  sustained  at  all,  it  must  be  only  in  the  condition  in 
which  it  is  found.  But  the  argument  upon  this  ground  has 
no  merit.  The  will  was  found  locked  up  in  a  drawer  in  a 
bureau  standing  in  the  testator's  room  in  which  he  lay  sick 
and  died.  The  keys,  one  of  which  unlocked  the  drawer,  were 
delivered  by  the  testator,  shortly  before  his  death,  to  Miss 
Cressman,  a  relative  and  his  nurse,  with  direction  to  hand 
them  to  Mr.  Dutton,  one  of  the  executors,  as  soon  as  he  was 
dead.  To  hold  that  such  a  custody  was  a  careless  custody, 
sufficient  to  raise  even  a  doubt  about  the  intention  of  the 
testator  in  regard  to  its  contents,  is  simply  impossible. 

Another  circumstance,  to  which  the  court  attached  conse- 
quence, was,  that  a  paper  was  found  in  the  testator's  box  at 
bank,  which  contained  a  list  of  the  legatees  as  they  were 
named  in  the  will,  and  with  all  of  the  legacies  canceled  in 
pencil  that  were  so  canceled  in  the  will,  except  one,  John 
Keller,  whose  name  was  canceled,  but  not  the  amount,  five 
hundred  dollars.  The  court  thought  this  was  proof  that  the 
testator  was  still  vacillating  (in  1883  or  1887),  because  John 
Keller's  name  and  legacy  were  not  canceled  in  the  will,  and 
therefore  that  all  the  cancellations  should  be  regarded  as 
deliberative  only.  We  cannot  consider  this  circumstance  as 
having  such  a  meaning.  To  us  it  is  indicative  rather  that 
the  paper  found  in  the  bank  was  probably  his  first  or  deliber- 
ative memorandum,  which  he  made  final  when  he  made  the 
cancellations  in  the  will,  and  there  he  concluded  to  let 
Keller's  legacy  remain.  We  find  no  other  facts  in  the  case 
indicating  that  the  testator  did  not  intend  to  do  that  which 
in  fact  he  did  do,  and  hence  we  are  of  opinion  that  the  view 
of  the  whole  subject  taken  by  the  learned  auditor  was  the 
correct  view,  and  that  it  was  error  to  overrule  his  report. 

The  decree  of  the  orphans'  court  is  reversed,  at  the  cost  of 
the  appellees,  and  the  record  is  remitted,  with  instructions  to 
distribute  the  fund  in  accordance  with  the  report  of  the 
auditor.  

Wn.LS,  Vaubitt  01,  whbn  WRnrBw  with  Lkad  Pencil.  —  Where, 
nndrr  the  statate,  a  wiU  is  required  to  be  tu  writiug,  a  will  written  and 
•igucil  with  a  lead  pencU  is  valid:  Myer*  v.  VauderbeU,  84  Pa.  8t.  510;  24 
Aid.  Rep.  227. 
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WnsjL  —  BxQirnrr  to  Ckildbkv  dobs  not  Inglupi  Qwawdobildwuk  or 
Iwae  genenlly,  except  from  necessity,  which  oocnra  when  the  wQl  would 
nmain  inopenitive  uxJess  the  sense  of  the  word  "children  "  is  extended 
beyond  its  natural  import,  or  where  the  teefcator  has  clearly  sh^wn  by 
other  words  that  he  did  not  intend  to  use  the  word  "children  **  in  its 
proper,  actual  meaning,  bnt  in  a  more  eztensiTe  sense. 

WiLU  —  CoHSTRUcnON.  —  Where  there  is  a  conflict  between  the  literal 
meaning  of  a  clause  in  a  will  or  a  codicil  thereto  as  fnlly  written  out, 
and  the  language  of  a  nargiual  note  at  its  side,  the  language  of  the  will 
nuetpreTaiL  Thus  where  the  word  "chililren  *'  is  used  in  tJbe  wiU  or 
codicil,  the  meaning  of  which  is  free  from  doubt,  while  the  word  "  heirs" 
is  used  in  the  marginal  note,  the  words  of  the  will  prevail,  and  grand* 
children  are  excluded. 

Wills  —  CoMSTRUvnoa.  —  When,  under  a  will,  bequesfas  are  given  to  a  cer- 
tain classy  but  under  a  codioil  thereto  the  bequests  to  that  dass  si* 
taken  away,  and  another  class  snbatituted,  the  provisions  of  the  codicil 
must  prevail.  The  class  named  in  the  will  take  nothin^^  and  the  olais 
named  in  the  codioil  tske  everything. 

Appeal  from  a  decree  of  the  orphans*  court  making  distri- 
bution of  the  eatate  of  Joshua  Hunt  The  auditor  found  that 
plaintiff,  a  grandchild  of  the  testator,  was  not  entitled  to  taao 
under  the  will.    His  decision  was  reversed  by  the  oourL 

A.  T.  FreedUy  and  R.  E.  Wright,  for  the  appellants. 

WiUiam  S.  Kirhpatriek  and  R.  I.  Jones,  for  the  appeHee. 

Gbbsn,  J.  One  of  our  earliest  cases  in  which  the  rale  that  a 
bequest  to  children  does  not  include  grandchildren  waadeclared 
was  HollowM  y.  Phijppz,  2  Whart  376.  It  was  thus  stated  by 
Mr.  Justice  Rogers,  in  delivering  the  opinion  of  tbis  court: 
^' Under  a  bequest  to  children,  grandchildren  sod  other  remote 
issue  are  excluded,  unless  it  be  the  apparent  intention  of  the 
testator,  disclosed  by  his  will,  to  provide  for  the  childi^en  of  a 
deceaaed  child.  But  such  construction  can  only  arise  froia 
a  clear  intention  or  necessary  implication;  as  where  there  are 
not  other  children  than  grandchildren,  or  when  the  isrin 
^children'  is  further  explained  by  a  limitation  over  in  default 
of  issue.  The  word  'children '  does  not  ordiaarily,  and  prop- 
erly speaking,  comprehend  grandchildren  or  issue  generally. 
Their  being  included  in  that  term  is  only  permitted  in  two 
cases,  viz.,  from  necessity,  which  occurs  when  the  will  would 
remain  inoperative  unless  the  sense  of  the  "word  *chii'1ren' 
were  extended  beyond  its  natural  import,  and  where  t)<  '  tes- 
tator has  clearly  shown  by  other  words  that  he  did  not  intend 
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to  use  the  ierm  'childreoi '  in  the  proper,  actual  meaning,  but 
in  a  more  extensive  aense."  The  above  statement  of  the  rule 
was  supported  by  a  citation  of  numerous  decisions  wbioh  fully 
sustain  it  in  all  its  parts.  With  os  it  has  never  been  departed 
from,  but  has  been  enforced  in  many  instances,  and  never 
with  any  abatement  of  any  of  its  terms.  Examples  of  this 
are  Dickinson  y.  Lee^  4  Watts,  82;  28  Am.  Dec.  684;  Bamitz^s 
Appeal,  5  Pa.  St.  264;  Horwitz  v.  Norris,  49  Pa.  St  213;  CaH- 
Mr's  Appeal,  88  Pa.  St.  478. 

It  is  very  clear  that  one  of  the  two  exceptions  to  the  opera- 
tion of  the  rule  does  not  exist  in  the  present  case.  There  are 
other  actual  children  of  the  testator,  to  whom  the  words  of  the 
codicil  do  apply,  and  hence  there  is  no  refison  of  necessity  for 
departing  from  the  ordinary  meaning  of  the  word  ** children" 
as  designating  the  legatees  mentioned  in  the  codicil.  The  other 
exception  ia,  ''where  the  testator  has  clearly  shown  by  other 
words  that  he  did  not  intend  to  use  the  term  'children'  in  the 
proper,  actual  meaning,  but  in  a  more  extensive  sense."  All 
the  authorities  agree  that  such  intention  must  clearly  appear, 
and  if  it  does  not,  the  word  '  children  "  must  be  confined  to  its 
ordinary  meaning. 

In  support  of  the  contention  for  the  grandchild,  much  stress 
was  laid  upon  the  marginal  notes  to  the  will  and  codicil,  and 
it  was  chiefly  upon  a  consideration  of  the  words  found  in  the 
margin  of  the  codicil  that  the  learned  court  below  held,  revers- 
ing the  auditor,  that  the  grandchild  was  included  in  the 
codicil.  The  codicil  was  in  these  words:  ''  I  desire  that  all 
my  personal  estate  or  property  of  every  kind  shall  be  divided 
equally  between  my  wife,  Hannah  L.  R.  Hunt,  and  all  my 
children,  share  and  share  alike,  and  that  my  said  wife  shall 
have  the  aame  right  as  my  children  to  take  any  part  thereof 
that  she  may  want  at  the  appraisement."  It  cannot  for  a 
moment  be  questioned  that  these  words,  by  themselves,  under 
all  the  authorities,  clearly  exclude  the  grandchild.  Unless 
the  reasoning  from  other  sources  plainly  shows  that  she  should 
be  included  as  a  legatee,  because  such  was  the  manifest  intent 
of  the  testator,  she  must  remain  excluded  by  force  of  the 
proper  and  usual  meaning  of  the  word  "children,"  in  the 
codiciL  The  marginal  note  by  the  side  of  the  codicil  is  in 
these  words:  "Personal  estate  to  be  divided  equally  among  all 
the  heirs."  It  is  claimed  that  as  the  grandchild  would  be  an 
"heir"  in  case  of  intestacy,  she  comes  within  the  description  oi 
those  entitled  to  the  estate,  and  that  the  testator  must  be  held 
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to  have  meant  ^ heirs,"  in  the  codicil,  instead  of  *' children''; 
in  other  words,  that  he  used  the  two  terms, "  heirs  **  and  *'  chil- 
dren," in  the  same  sense.  The  first  reply  to  this  is,  that  the 
codicil  is  the  actual,  affirmative,  testamentary  expression,  and 
the  marginal  note  does  not  even  purport  to  be  a  part  of  it  It 
is  a  mere  memorandum,  a  curt  note  or  reference  to  the  sub- 
stance of  the  codicil.  Every  section  of  the  will  has  a  similar 
marginal  note  by  its  side,  and  they  were  all  evidently  written, 
not  with  a  view  to  make  them  the  substantive  testamentary 
act,  but  as  a  short,  briefly  expressed  memorandum  of  the  con- 
tents of  the  will  and  codicil,  to  enable  the  testator  to  see  the 
whole  will  at  a  glance.  Of  course,  if  there  were  a  conflict 
between  the  literal  meaning  of  a  clause  of  the  will  as  fully 
written  out,  and  the  language  of  the  marginal  note  by  its  side, 
the  language  of  the  will  must  prevail.  The  marginal  note 
could  not  be  more  than  a  mere  aid  in  the  ascertainment  of 
the  meaning  of  the  testator,  where  the  fully  written  out  clause 
of  the  will  makes  that  meaning  doubtful.  It  certainly  would 
not  be  legitimate  to  raise  the  doubt  by  means  of  the  note,  if 
the  intent  is  clearly  expressed  in  the  body  of  the  will,  and 
then  reject  the  plain,  clear  meaning  of  the  will  and  substitute 
in  its  place  the  very  questionable  meaning  of  the  note,  which 
was  neither  written  nor  intended  as  a  part  of  the  testamentary 
act  The  word  '^  children,"  in  the  codicil,  is  absolutely  free  of 
doubt  as  to  its  meaning.  A  grandchild  is  not  a  child,  where 
there  are  children  to  answer  the  description  of  the  legatees. 
Certainly,  it  will  not  do  to  strike  down  the  plain  meaning  of 
that  word,  which  is  in  the  testament,  in  order  to  attribute  an 
entirely  diflerent  meaning  to  it,  because  a  word  which  is  very 
commonly  used  in  a  doubtful  sense  is  found  here,  not  in  the 
testament,  but  in  a  mere  curt,  untechnical,  inartificial  mar- 
ginal reference. 

But  in  the  next  place  it  is  perfectly  manifest  that  the  word 
^  heirs,"  in  the  marginal  note,  was  not  used  in  its  technical 
sense,  and  therefore  does  not  necessarily  embrace  the  grand- 
child. That  word  includes  the  whole  body  of  those  who  would 
or  might  take  a  decedent's  estate  under  the  intestate  law, 
and  is  of  far  broader  significance  than  the  word  *^  children  " 
or  ''  grandchildren,"  or  even  lineal  descendants.  Nothing  is 
clearer  than  that  the  testator  did  not  use  the  word  in  its  tech* 
nical  sense.  It  occurs  several  times  in  the  notes  to  the  dif- 
ferent clauses  of  the  will,  and  never  in  its  technical  meaning. 
Thus  in  the  seventh  section,  he  uses  it  as  synonymous  with 
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"  children  "  only.  He  there  directs  that  all  his  children  shall 
be  allowed  to  select  such  articles  as  they  may  desire  from  his 
furniture,  silver,  and  books,  '*  as  souvenirs  of  their  home.'' 
He  then  directs  that  each  child  shall  be  charged  with  the 
article  selected,  at  the  appraisement  price,  and  any  portion 
remaining  after  *'  all  my  children  "  shall  have  selected  such 
articles  as  they  may  desire  shall  be  sold  for  the  benefit  of  his 
estate.  This  is  a  privilege  which,  of  course,  is  limited  to  his 
children  only;  and  yet  in  the  note  on  the  margin  of  the 
seventh  clause  are  the  words:  ^*  Heirs  may  select  what  they 
may  desire,  and  take  at  the  appraisement."  His  grandchild 
never  had  her  home  with  him,  and  nothing  of  the  articles 
enumerated  could  be  a  souvenir  of  her  home  to  her.  In  the 
latter  part  of  the  tenth  clause  of  the  will,  he  makes  the  same 
use  of  the  two  words,  ^'children  "  in  the  will,  and  ''heirs"  in 
the  margin.  In  the  will  he  gives  to  his  children  a  right  to 
take  any  part  of  his  real  or  personal  estate  at  the  price  at 
which  the  same  may  be  appraised;  and  in  the  note  he  says: 
"  Property  to  be  appraised;  heirs  to  have  refusal."  The  privi- 
lege of  selection  is  limited  to  the  children,  and  in  the  margin 
he  refers  to  them  as  heirs. 

But  again,  the  grandchild  is  nowhere  named  in  the  wilL 
She  is  not  a  legatee  by  name,  nor  is  she  even  spoken  of  or  re- 
ferred to  as  his  grandchild,  or  specifically  as  a  legatee  of  any- 
thing. Under  the  ninth  and  tenth  clauses  of  the  will,  which 
give  the  residue  to  the  persons  who  would  be  entitled  under 
the  intestate  law,  she  would  be  entitled  to  take  her  father's 
share  by  representation,  and  that  is  the  only  way  in  which  she 
could  claim  a  single  penny  of  the  estate.  But  that  method 
of  distribution  is  entirely  destroyed  by  the  codicil,  which 
substitutes  a  totally  different  method.  There  he  directs  that 
the  estate  shall  be  divided  equally  between  ''  my  wife  "  and 
*'all  my  children."  Now,  under  the  will,  the  grandchild  could 
come  in,  not  because  she  was  named  as  a  legatee,  but 
because  she  was  one  of  a  class  to  the  whole  of  whom  the 
residue  was  given.  But  under  the  codicil  the  gift  to  that  class 
is  taken  away,  and  another  class  is  substituted  in  its  place; 
the  class  named  in  the  will  take  nothing,  and  the  class  named 
in  the  codicil  take  everything.  The  grandchild  was  a  meni« 
ber  of  the  class  named  in  the  will,  but  she  is  not  a  member 
of  the  class  named  in  the  codicil;  and  to  let  her  in  under  the 
codicil  would  be  to  destroy  the  whole  scheme  of  distribution 
as  established  by  the  codicil,  and  to  restore  the  method  estab- 
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lished  by  the  will.  We  have  no  right  to  do  this,  and  certainly 
ought  not  to  do  it  for  bo  very  questionable  a  reason  as  to 
admit  one  who  was  never  named  personally  or  by  description 
in  the  will,  who  never  could  take  anything  under  the  will 
except  as  a  member  of  a  class  which  can  take  nothing  under 
the  codiciL  The  scheme  of  the  codicil,  of  course,  must  pre- 
vail. We  cannot  possibly  let  the  grandchild  into  that  scheme^ 
unless  we  force  her  there  in  violation  of  the  plainest  and 
clearest  words  which  exclude  her  absolutely.  The  only 
reason  for  doing  this  which  has  any  force  at  all  is,  that  she 
comes  within  the  technical  meaning  of  a  word  appearing  on 
the  margin  of  tbe  codicil,  which  it  is  conclusively  certain  the 
testator  did  not  use  in  its  technical  sense  in  any  part  of  the 
will  or  codicil,  and  which  could  not  be  enforced  in  that  sense 
by  any  possibility.  There  is,  therefore,  no  clear  intent  of  the 
testator,  manifest  upon  the  face  of  the  will  or  codicil,  to  use 
the  word  *' children,"  in  the  codicil,  in  any  other  than  its 
ordinary  and  proper  meaning,  and  therefore  that  meaning 
must  prevail. 

As  to  the  facts  outside  the  will,  they  are  of  but  little  signifi- 
cance, but  such  as  they  are,  they  lead  to  the  conviction  that 
he  intended  to  exclude  the  grandchild;  but  it  is  not  necessary 
to  discuss  them.  The  will  and  codicil  have  a  plain,  clear 
meaning,  in  our  judgment;  and  it  is  our  duty  to  enforce  it. 
The  decree  of  the  orphans'  court  must  be  reversed. 

The  decree  of  the  court  below  is  reversed,  at  the  cost  of  the 
appellee,  and  the  record  is  remitted,  with  instructions  to  dis- 
tribute the  estate  of  tbe  decedent  in  accordance  with  the  re- 
port of  the  auditor,  which  is  hereby  confirmed. 


Wills  —  "  CHniDHBN,"  CuNflprBucrioN  of.  —  Tlie  word  "  children  "  will  not 
be  iaterpreted  so  as  to  include  '*  grandchildren  ":  Note  to  EliioUv,  EHUoU^ 
10  Am.  St.  Rep.  60;  uuless  there  are  no  others  who  can  take,  except  grand- 
children, under  the  provisions  of  the  rule:  BovAer  t.  Bowher,  148  Mass.  19S. 

Wills  —  Rbpuonant  Claosbs.  — Tbe  intention  of  the  testator,  aa  gath- 
ered from  every  part  of  the  will,  shoald  be  givea  effect:  Chew  v.  KeUer^  100 
Mo.  362;  and  every  portion  of  the  will  should  be  given  its  proper  effect,  unless 
there  arises  an  irreconcilable  repugnance:  Tauhenhan  t.  Dum,  125  IlL  524; 
OiUs  V.  Anahw,  128  111.  188.  The  general  rule  is,  that  where  an  irrecon- 
cilable regugnance  between  two  clauses  of  a  will  arises,  the  latter,  being  the 
latest  wish  of  tbe  testator,  must  prevail:  HeidkbaughY,  Wagner,  72  lowa^  601; 
BaU  V.  Ball,  40  La  Ann.  284;  Armstrovg  y.  Crapo,  72  Iowa,  604.  But  in 
Killmer  ▼.  Wueluier,  74  Iowa,  359,  the  testator  having  given  an  absolute  estate 
to  his  widow,  a  subsequent  clause  attempting  to  direct  the  descent  of  such 
estate  after  her  death  was  held  void,  because  repugnant  to  the  abeolnte 
bequest  already  made  to  her.     Provisions  of  a  codicil  take  precedence  over 
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tiioM  «f  the  wfll:  Stmrgh  t.  Wm-l,  122  Ind.  134;  17  Am.  St  Rep.  349; 
Wtsmer  ▼.  Mane,  149  Mms.  400;  Fleming  ▼.  Kelly,  83  Va.  10.  But  while 
provisions  in  a  will  are  revoked  by  provisioiia  made  ia  a  oodicil,  inoonsieteat 
therewith,  a  codicil  ie  never  a  revocation  of  a  will  farther  than  it  is  sa 
exprwaed:  Newambr.  Webeier,  113 K.  T.  191;  Paier.  French,  122  Ind.  10. 
A  oodicil  lacking  ia  the  itatatoiy  reqnirements  cannot  operate  to  revoke  any 
part  of  a  will,  or  to  take  effect  as  a  part  thereof:  Magookan'e  Appeal  117  Fh. 
St.  238. 


GOHMONWBALTH   V.    GaBDNBB. 

[138  PSHMSYLVAKIA  STATK,  281.] 

Pkddlek^What  CkiNSTiTUTBS. — A  person  who  carries  about  from  honse 
to  house,  small  packages  of  goods  manufactured  by  a  foreign  corpora- 
tion, and  offers  them  for  sale  as  the  agent  of  the  manufacturers,  and  who 
works  on  a  salary,  with  no  personal  interest  in  the  goods  or  their  pro- 
ceeds, is  a  peddler  within  the  meaning  of  a  statute  forbidding  the  sals 
of  foreign  or  domestic  goods,  wares,  and  merchandise  by  any  person  as  a 
hawker  or  peddler. 

GoNimTUTioXAL  Law.  —  A  statute  forbidding  the  sale  of  foreign  or  domestic 
goods,  wares,  and  merchandise  by  any  person  as  a  hawker  or  peddlsr 
relates  to  the  manner  of  sale,  and  not  the  right  to  sell,  is  a  valid  exercise 
of  police  power,  and  is  not  a  violation  of  ■  the  right  *  secured  by  the  con- 
stitution of  acquiring,  possessing,  and  protecting  property. 

Statutb  —  Ck>N8TBncniO!i.  —  A  statute  forbidding  the  sale  by  any  person  of 
goods,  wares,  and  merchandise  as  a  hawker  or  peddler  does  not  include 
nor  affect  the  fam^r  or  gardener  who  raises  the  natural  products  of  the 
soil  and  sells  them  from  house  to  house.  It  is  only  meant  to  include  traders 
and  travelers  who,  without  any  fixed  place  of  business,  carry  their 
goods  on  their  back,  or  in  a  cart  or  wagon,  in  search  of  customers. 

Oaj«fi'iUTiaiiAL  Law — Intsrstati  Commbbcb.  — A  statute  forbidding  the 
sale  of  goods,  wares,  and  merchandise  by  any  person  as  a  hawker  or 
peddler,  within  a  certain  territory  within  a  state,  is  a  valid  exercise  of  th« 
police  power,  and  not  unconstitutional  as  a  regulation  of  interstate  com- 
merce. 

Indictment  for  peddling.  Defendants  were  convicted,  and 
judgment  of  fine  rendered  against  them.    They  appeal. 

Cyru$  0,  Deer  and  John  B.  Hinhsonj  for  the  appellants. 

John  W.  Ryon^  George  J.  WacUinger^  and  S.  H.  Koch^  distrid 
attorney^  for  the  appellee. 

Williams,  J.  The  defendants  were  employed  at  a  salary, 
by  a  manafacturing  company  in  Rhode  Island,  to  sell  an 
article  of  merchandise  called  "soapine."  They  came  into 
the  county  of  Schuylkill  in  the  regular  course  of  their  em- 
ployment, and,  as  they  say  in  the  history  of  the  case,  in  their 
paper-book,  '*  were  in  the  county  temporarily,  for  the  purpose 
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of  selling  this  article,  as  the  agents  of  the  manQ&ctnrers.** 
When  they  had  completed  their  canvass  of  the  county  of 
Schuylkill,  they  would,  if  continuing  in  the  employment  of 
the  manufacturers,  move  on  to  another  county,  and  subject 
its  citizens  to  the  same  system  of  house-to-house  visitation 
and  personal  solicitation. 

By  section  1,  act  of  April  17,  1846,  P.  L.  864,  the  sale  of 
foreign  or  domestic  goods,  wares,  and  merchandise  in  the 
county  of  Schuylkill  by  any  person  or  persons  as  a  hawker 
or  peddler  is  forbidden.  The  defendants  were  arrested  under 
this  act  while  engaged  in  selling  ^'  soapine  *'  from  house  to 
house  in  Mahanoy  City,  and  indicted.  On  the  trial,  the  jury 
rendered  a  special  verdict,  finding  the  defendants  guilty  of 
Belling  Boapine  from  door  to  door,  as  the  agents  of  the  manu- 
facturers, at  a  salary,  with  no  personal  interest  in  the  goods 
or  their  proceeds,  and  submitted  these  facts  to  the  judgment 
of  the  court  The  theory  of  the  defendants  appears  to  have 
been  that  the  manner  in  which  their  sales  were  made  was  of 
no  consequence,  if  they  did  not  own  the  articles  sold,  but 
acted  as  the  agents  of  the  owners.  But  it  is  the  manner  of 
sale  that  makes  a  peddler.  Webster  defines  a  peddler  as  *^  one 
that  carries  about  small  commodities  on  his  back,  or  in  a  cart 
or  wagon,  and  sells  them."  In  the  law  dictionary  of  Rapalje 
and  Lawrence,  the  word  is  defined  thus:  ^  Peddler:  A  person 
who  carries  goods  from  place  to  place  for  sale."  Whether  the 
goods  are  the  property  of  him  by  whom  they  are  carried  and 
ofiered  for  sale,  or  of  another,  who  employs  the  seller,  is  of  no 
possible  consequence.  The  business  of  the  itinerant  vender 
is  the  same  in  either  case,  and  so  is  the  inconvenience  and 
annoyance  he  inflicts  on  others.  The  merchant  or  store- 
keeper is  a  resident,  has  a  fixed  place  of  business,  where  his 
goods  are  shown  to  those  who  come  in  search  of  what  they 
need,  where  he  can  be  reached  by  process,  and  compelled  to 
made  good  his  guaranty  of  the  quality  of  his  wares.  The 
peddler  is  a  transient,  with  no  fixed  place  of  business,  who 
seeks  customers  by  invading  their  homes,  and  makes  sales  by 
persuading  people  to  buy  what  they  do  not  need,  and  who,  by 
the  time  he  is  wanted  to  answer  for  his  representations  and 
engagements,  is  out  of  sight  and  out  of  reach  of  process.  It 
is  this  matter  of  tracking  a  laboring  man  or  woman  into  the 
home,  and  laying  siege  to  him  or  her  by  an  unscrupulous  and 
self-possessed  stranger,  who  is  after  money,  and  has  no  del- 
icate scruples  about  the  manner  in  which  he  gets  it,  that  has 
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made  the  peddler  a  dread  in  the  country  and  in  the  villages, 
and  has  led  the  law-makers  in  this  and  other  states  to  put 
the  business  under  strict  regulations  when  it  is  not  wholly 
forbidden.  In  this  case,  the  jury  found  that  the  defendants 
were  doing  that  which  exactly  fills  the  definition  of  peddling; 
that  is,  carrying  about  from  house  to  house  small  packages  of 
goods,  and  offering  them  for  sale.  It  only  remained  for  the 
court  to  pronounce  upon  the  legal  effect  of  the  facts  found, 
and  enter  the  appropriate  judgment  against  the  defendants  as 
peddlers. 

The  next  point  taken  by  the  defendants  is,  that,  under  the 
constitution  of  the  state,  an  owner  of  goods  has  an  indefeasible 
right  to  carry  them  when  and  where  he  pleases  in  search  of 
buyers.  This  conclusion  seems  to  be  drawn  from  a  paragraph 
in  the  declaration  of  rights  which  asserts  that  all  men  have 
certain  inherent  and  indefeasible  rights,  among  which  is  that 
of  "  acquiring,  possessing,  and  protecting  property."  But  a 
distinction  must  be  taken  between  the  right  and  the  manner  of 
acquisition.  The  highwayman  engages  in  his  business  with  a 
view  to  acquire  property,  but  the  trouble  is,  that  his  methods 
of  acquisition  are  open  to  objection.  The  same  is  true  of  the 
gambler  and  the  lottery  dealer.  Some  business  men  have  been 
known,  in  their  seal  to  acquire  property,  to  use  false  weights 
and  measures,  but  the  law  lays  its  hand  on  the  methods  they 
employ.  It  does  not  agree  that  the  end  justifies  the  means, 
and  for  that  reason  it  punishes  the  highwayman,  the  gambler, 
the  lottery  dealer,  and  the  cheat,  while  it  recognizes  their  con- 
stitutional right  to  "  acquire,  possess,  and  protect  property." 
Our  laws  relating  to  peddling  are  directed,  not  against  the  right 
of  acquisition,  but  the  manner  in  which  some  people  exercise 
that  right;  not  to  the  right  of  an  owner  to  sell  his  goods,  but 
.to  the  manner  in  which  he  may  sell  them.  Our  peddling  laws 
are  therefore  not  in  violation  of  the  constitutional  rights  of  the 
owners  of  goods,  but  are  a  wise  exercise  of  the  police  power 
over  the  manner  in  which  goods,  wares,  and  merchandise  shall 
be  sold. 

I  do  not  regard  the  sale  of  the  natural  products  of  the  soil 
by  the  farmer  or  gardner  by  whom  they  are  raised  as  affected 
by  the  laws  relating  to  peddlers.  Farmers  are  not  within  the 
mischief  which  these  laws  were  intended  to  remedy,  except  as 
they  are  the  victims  of  that  mischief.  They  arc  not  traders  or 
travelers,  in  any  legal  sense.  The  carriage  of  the  surplus  pro- 
ducts of  the  farm  or  garden  to  a  market  town,  or  from  house 
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to  hoQfle,  IB  not  peddling,  but  is  incidental  to  their  bueiness  as 
farmers.  Peddlere  are  forbidden  to  sell  '*  goods,  wares,  and 
merchandise.''  These  words  were  never  intended  to  include 
farm  products  in  the  bands  of  the  farmer;  nor  is  the  transpor- 
tation of  such  products  to  a  market  for  sale,  or  to  regular  cus- 
tomers who  are  supplied  by  the  grower,  the  sort  of  business  at 
which  the  laws  relating  to  peddling  are  directed.  The  busi- 
ness thej  were  intended  to  reach  is  very  plainly  indicated  in 
section  1,  act  of  March  80, 1784,  2  Sm.  L.  99,  which  declares: 
^  Whereas,  many  idle  and  vagrant  persons  may  come  into  this 
state,  and  under  pretense  of  being  hawkers  and  peddlers  may 
greatly  impose  upon  many  persons,"  etc.  The  act  then  pro- 
vides for  protecting  the  public  from  such  fraudulent  practices 
upon  them,  by  forbidding  any  person  to  engage  in  the  busi- 
ness of  peddling  without  a  license.  It  is  very  clear  that  this 
prohibition  was  not  directed  against  the  farmer  and  his  truck- 
Wagon,  but  Against  the  itinerating  vender  who  carries  his  goods 
on  bis  back,  or  in  a  cart  or  wagon,  in  search  of  customers.  It 
was  directed  against  him  for  the  protection  of  the  public  against 
the  impositions  practiced  by  the  class  of  dealers  to  which  he 
belongs,  in  regard  both  to  *' the  quality  and  price  of  goods'* 
carried  by  them,  and  against  the  commission  *'  of  felonies  and 
misdemeanors**  by  the  Tagrant  persons  who  traveled  the 
country  **  under  pretense  of  being  hawkers  and  peddlers,** 
But  while  we  are  of  opinion  that  farmers  and  gardeners  are  not 
within  the  letter  or  the  spirit  of  our  laws  relating  to  peddling, 
this  caifin  no  way  serve  the  defendants,  for  they  are  not  farm- 
ers,  and  **  soapine  "  is  not  a  natural  product  of  the  soil.  The 
special  verdict  assures  us  that  it  is  a  manufactured  article  pro- 
duced by  the  Kendall  Manufacturing  Company,  all  of  whose 
stockholders  are  non-residents  of  Pennsylvania,  and  whose 
fttctory  is  located  in  the  state  of  Rhode  Island. 

On  these  facts,  bo  found,  the  third  and  last  question  pre- 
sented in  this  case  is  raised,  vi2.,  Is  not  the  sale  of  **  soapine^ 
from  door  to  door  in  Mahanoy  City  interstate  commerce? 
This  is  broadly  asserted,  and  the  position  is  taken  that  our 
laws  on  the  fiubjcGt  cf  peddling  are  an  invasion  of  the  ex- 
clusive right  of  Congrefm,  under  the  federal  constitution,  to 
regulate  interstate  commerce,  and  therefore  ^d.  We  have 
understood  interstate  commerce  to  refer  to  the  free  inter- 
change of  commodities  between  citizens  of  the  different 
states,  without  regard  to  state  lines.  If  we  are  right  about 
this,  then  the  laws  relating  to  peddling  do  not  interfere  with 
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such  interchange,  and  cannot  he  an  invasion  of  the  authority 
of  the  United  States.  They  erect  no  barrier  at  the  state  line, 
provide  for  no  inspection  or  stoppage,  and  levy  no  tax  on  the 
introduction  into  or  transportation  through  the  state  of  any 
sort  of  property  whatever.  The  citizen  of  another  state  may 
come  into  Pennsylvania  when  he  will  and  where  he  will,  stay 
as  long  aa  he  chooses,  open  as  many  plaoes  for  the  sale  of  his 
goods  as  he  may  see  fit,  and  enjoy  the  same  measure  of  free- 
dom in  regard  to  the  conduct  of  his  business  as  a  native  cit- 
izen. But  when  he  comes  within  the  state,  permanently  or 
temporarily,  he  is  under  the  protection  of  its  laws,  and  the 
correlative  duty  of  obedience  rests  on  him.  His  rights  are 
equal  to,  but  not  above,  those  of  the  citizen.  He  has  no  more 
right  to  sell  intoxicating  drinks  without  a  license,  than  a  cit- 
izen; no  better  right  to  sell  cigarettes  to  children,  or  oleomar- 
garine to  customers,  in  violation  of  law,  than  a  citizen.  He 
has  no  better  right  to  take  a  pack  on  his  back,  or  a  horse  and 
cart,  and  engage  in  the  business  of  peddling,  than  a  citizen. 
To  hold  the  contrary  would  be  subversive  of  law  and  order, 
and  would  render  the  possession  of  the  police  power  useless  to 
the  state.  If  it  is  true,  as  is  now  asserted,  that  the  itinerant 
Btranger  who  threads  the  country  roads  and  haunts  the  min- 
ing towns,  carrying  a  pack  or  box  filled  with  sham  jewelry  and 
worthless  watches,  to  sell  to  those  who  are  credulous  enough 
to  believe  his  representations,  for  many  times  their  real  value, 
and  who,  as  soon  as  he  has  "gone  through "  a  neighborhood, 
moves  quickly  out  of  reach,  —  if  it  is  true  that  such  a  person 
is  the  ward  of  the  federal  constitution,  engaged  in  interstate 
commerce,  with  the  power  of  the  government  of  the  United 
States  interposed  between  him  and  the  police  power  of  the 
state,  it  must  be  admitted  that  we  have  stumbled  on  a  start- 
ling and  unlooked-for  result  of  the  investment  of  the  general 
government  with  the  power  to  regulate  commerce.  Fortu- 
nately, the  federal  courts  do  not  so  hold.  They  distinctly 
recognize  the  police  power  of  the  states,  and  their  right  to  for- 
bid altogether  the  sale  of  such  articles  as  are  injurious: 
Powell  V.  PenrutylvanicLf  127  U.  S.  678.  The  same  doctrine 
was  held  in  the  Kansas  cases  arising  under  the  prohibitory 
feature  of  the  constitution  of  that  state.  We  think  the  ques- 
tions in  this  case  were  rightly  decided  in  the  court  below,  and 
the  judgment  is  aifirmed.      

Pedi>leb;^  Who  abb.  —  Persona  who  go  about  from  booBa  to  hoiue  solicit- 
Ing  orders  for  the  purohase  of  goods  to  be  dellTered  in  the  future  are  pod« 
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dlen:  Orn^y  t.  RumIiMb^  107  IndL  602;  67  Am.  Rep.  128,  and  note  130^ 
187.  A  commercial  traveler,  or  "drammer/*  is  a  peddler:  Bk  parte  7Vry/or, 
68  Miaa.  478;  38  Am.  Rep.  836.  Farmera  raising  agricultural  prodacta  do 
not  become  peddlers,  within  the  meaning  of  a  law  imposing  a  tax  npon  ped- 
dlers, by  bringing  snch  products  to  tlie  city  and  selling  them:  Damt  ▼.  i/a- 
eon,  64  Qa.  128;  87  Am.  Rep.  60;  and  to  the  same  effect^  sabstantially,  is 
St  Paul  y.  Traeger,  26  Minn.  248;  88  Am.  Rep.  462.  Compare  IktMnport 
y.  Bice,  76  Iowa,  7^  0  Am.  St  Rep.  464^  which  decides  that  a  person  is  not 
a  peddler,  within  the  meaning  of  a  city  ordinance  imposing  a  fine  for  ped* 
dling  goods  without  a  license,  who,  being  in  the  senrice  of  a  resident  mar- 
chanty  calls  npon  citiieusand  solicits  orders  for  goods  kept  by  saoh  merchank 
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Ji7D0ifSMT  LixNB,  Eqititablb  Trui  vot  HwMOt  Ta— When  land  isd** 
Tiaed  to  an  ezecntor,  with  absolute  power  to  sell  and  diTids  the  prooeeds 
among  the  heirs,  the  latter  may  eleoti  by  aome  decisive  aot  to  that  effi»ot^ 
to  take  the  land  in  lieu  of  the  money,  and  such  election  will  Test  an 
equitable  title  in  them,  which  cannot  be  subjected  to  judgment  or  mort- 
gage liens,  or  taken  in  execution. 

FnAUDULSHT  CoNyKT^NOB  BY  HuEL  —  When  land  is  devised  to  an  executor, 
with  absolute  power  to  sell  and  divide  the  proceeda  among  the  heirs,  and 
they  have  elected  to  take  the  land  instead  of  the  money^  and  have  agreed 
upon  a  partition  among  themselves,  and  one  of  them,  to  put  his  ahare 
beyond  the  reach  of  oreditora,  has  had  it  conveyed  to  his  wife  f'^tfytrnd  oi 
to  himself,  the  conveyance  ii  fraudulent  and  void  aa  to  his  creditors. 

Buxitm's  Return  may  bb  Impbaghbo,  and  ahown  to  be  without  validity  aa 
to  a  judgment  creditor,  by  proof  that  the  date  of  levy  under  another 
judgment  was  no  part  of  the  sheriff's  return  thereon^  that  the  rstnra 
as  in  fact  made  was  without  date,  and  that  the  date  appearing  therein 
was  afterwards  inserted  by  the  sheriff;  and  this  although  specifie  instruo- 
tions  to  the  sheriff  accompanied  the  writ  to  levy  upon  oertun  piropetiy 
specifically  described. 

Fravdolbnt  CoirvBYAVCB— Judgmbbt  Lrn.  —  a  judgment  recovered 
subsequently  to  a  fraudulent  conveyance,  and  based  upon  indebtedness 
contracted  partly  prior  and  partly  subsequent  thereto^  is  a  lien  npon  the 
property  of  the  judgment  debtor  only  to  the  extent  of  the  indebtedness 
contracted  prior  to  the  fraudulent  conveyance. 

Fravdulbmt  Comvbyanob^Judomxmt  Lixn.^  Where  an  heir  elects  to 
take  land  instead  of  money,  under  a  power  contained  in  the  testator'a 
will,  and  haa  the  land  conveyed  to  his  wife  in  fraud  of  lus  creditors,  a 
defrauded  judgment  creditor  who  sells  the  land  aa  the  property  of  tiie 
husband  does  not  thereby  acquire  a  preferenoe  over  prior  liens  on  the 
ground  that  his  judgment  was  used  as  the  instrument  of  sale;  nor  will 
the  fact  that,  prior  to  snch  election  and  conveyance^  the  heir  assigned  to 
him,  as  security  for  his  debt,  his  interest  in  the  fund  to  arise  from  the 
sale  directed  by  the  will  give  him  such  preference.  It  is  the  debtor's 
estate  which  is  soldt  and  the  liens  upon  it  which  attached  subsequently  t« 
the  fraudulent  conveyance  must  be  paid  in  their  order  aa  to  priority. 
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Appeal  by  M.  Henderson  from  a  decree  of  distribution  of 
the  proceeds  of  a  sheriff's  sale  of  the  property  of  Alvin  P. 
Henderson  on  an  execution  issued  on  a  judgment  obtained  by 
the  former  against  the  latter.  Prior  to  the  rendition  of  such 
judgment  and  the  settlement  of  the  estate  of  the  deceased 
father  of  Alvin  P.  Henderson,  the  latter  had  assigned  to  M. 
Henderson  all  his  interest  in  the  estatOi  to  secure  the  debt  on 
which  the  judgment  was  rendered. 

W.  L  Schaffer  and  W.  B.  BroamaUf  for  the  appellant 

l9aae  Johnaon^  for  the  appellees. 

Clabk,  J.  By  the  last  will  and  testament  of  Robert  D. 
Henderson,  deceasedi  dated  November  3, 1880,  his  real  estate 
was  devised  to  William  B.  Broomall,  the  executor,  to  be  by 
him  sold,  and  the  proceeds  thereof^  together  with  the  rest  and 
remainder  of  the  testator's  estate,  divided  among  his  children 
in  equal  shares.  The  power  to  sell  is  not  contingent  or  dis- 
cretionary; it  is  absolute  and  imperative.  The  provision  for 
his  children  is  a  bequest  of  the  proceeds,  not  a  devise  of  the 
land,  the  title  to  which  was  in  his  executor.  The  devise  to 
his  executor,  with  this  power  and  direction,  was  therefore  an 
equitable  conversion  of  the  realty  into  personalty. 

It  was  competent,  however,  for  the  heirs,  formally,  or  by 
acme  decisive  act  to  that  effect,  to  take  the  land  in  lieu  of  the 
money.  Not  that  the  heirs  '^  had  any  equitable  interest  in 
the  land,"  as  we  said  in  MelUm  v.  Reed,  123  Pa.  St.  17,  ''  but 
being  the  only  parties  beneficially  interested,  they  had  the 
power  to  control  the  event.  In  such  a  case,  the  heirs  take 
title,  not  by  the  will,  but  by  their  own  act.  Their  election  to 
take  the  land  is  an  appropriation  of  their  interests,  under  the 
will,  to  the  acquisition  of  the  land,  as  upon  a  purchase,  and 
an  equitable  estate  or  title  is  thereby  created  in  them,  which 
chancery  ?rill  execute  by  compelling  a  conveyance.  But 
until  the  act  of  election  the  heirs  have  no  estate  or  title  which 
would  be  the  proper  subject  of  a  lien  either  by  judgment  or 
by  mortgage,  or  which  could  be  taken  in  execution.''  See 
also  Roland  v.  MiUer^  100  Pa.  St  50,  and  cases  there  cited. 

On  April  24,  1885,  when  ^Matthew  Henderson  entered  his 
judgment,  the  heirs  had  not  yet  made  any  formal  election,  nor 
had  they  done  any  decisive  act  equivalent  thereto;  his  judg- 
ment, therefore,  was  not  a  lien  upon  the  land  at  the  time  of  its 
entry.  It  was  not  until  some  time  about  December  2,  18^7, 
that  any  steps  were  taken  to  this  end.     On  that  day  the  execu- 
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tor  sold  the  entire  real  estate  at  a  public  eale,  to  Hugh  Haslett 
and  Mary  M.  Henderson,  for  twenty-five  thousand  dollars, 
they  being  the  highest  and  best  bidders,  and  on  December  5th 
following  made,  executed,  and  delivered  a  conveyance  to  the 
purchasers  thereof  in  due  form.  The  property  prior  to  thia 
had  been  laid  out  in  building-lots,  and  the  sale  would  appear 
to  have  been  made  with  a  view  to  a  partition  or  division  of 
these  lots  among  the  heirs.  Some  of  the  heirs,  it  seems,  were 
minors,  and  some  had  assigned  for  creditors,  and  were  there- 
fore disqualified  from  exercising  the  right  of  election,  and  the 
sale  was  resorted  to  in  order  to  put  the  title  in  such  shape  that 
partition  could  be  made.  There  is  no  allegation  that  the  sale 
was  not  in  due  form  or  in  good  faith,  or  that  the  price  was  in* 
adequate;  it  was  a  public  sale,  made  upon  due  notice,  and  was 
open  to  all  bidders.  Matthew  Henderson  was  not  presents 
He  knew  Broomall  had  the  power  to  sell  and  that  he  actually 
did  sell  the  land,  and  has  made  no  objection.  It  is  true  it 
was  made  with  a  view  to  partition,  and  that  the  purchase* 
money  was  paid  to  the  executor  by  the  releases  of  the  several 
heirs,  who  accepted  portions  of  tlie  land  in  lieu  of  their  shares 
of  the  money;  but  it  seems  to  be  conceded  that  the  trustee 
acted  in  good  faith,  and  we  cannot  see  upon  what  ground  the 
validity  of  the  sale  can  be  impeached;  indeed,  the  present 
proceeding  is  in  affirmance  of  the  sale,  and  we  do  not  know^ 
that  its  validity  is  in  any  way  called  in  question. 

It  appears,  however,  that  Alvin  P.  Henderson's  share  of  the 
lots  was,  on  December  5,  1887,  conveyeii  by  the  purchasers  at 
the  executor's  sale,  not  to  him,  but  to  his  wife,  Lizzie  C.  Hen- 
derson, who  says  that  she  was  informed  by  her  husband  he 
would  have  the  lots  conveyed  to  her;  but  she  freely  admits 
that  she  paid  no  money  and  gave  no  consideration  therefor, 
that  she  was  not  present  when  the  deed  was  made,  nor  had  she 
any  one  to  represent  her.  She  says  she  understood  from  her 
husband  that  this  would  make  them  safe,  and  that  no  one 
could  take  the  lots  for  his  debts. 

On  August  6,  1888,  a  ^ri/a<^«  was  issued  on  the  Matthew 
Henderson  judgment,  and  the  sheriff  was  directed  to  levy  upon 
the  right,  title,  interest,  and  clain\  of  Alvin  P.  Henderson  in 
the  lots  conveyed  to  his  wife;  on  the  same  day,  the  judgment  of 
James  M.  Henderson  for  two  thousand  dollars  was  entered. 
This  judgment,  given  in  trust  for  certain  of  the  defendant's 
creditors,  was  subsequently  marked  to  the  use  of  George  K. 
Cross,  and  for  convenience  we  will  refer  to  it  as  the  "  Cross 
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judgment'*  It  was  entered  after  the  conveyance  to  Lizzie  0. 
Henderson;  and  the  lien  thereof,  therefore,  attached  to  what* 
«ver  interest  Alvin  P.  Henderson  may  have  had  therein,  if  he 
had  any,  at  the  date  of  its  entry.  The  Matthew  Henderson 
judgment,  on  the  other  hand,  having  been  entered  long  before 
the  reconversion  of  the  legacies  into  land,  was  not  a  lien 
against  these  lots,  except  by  virtue  of  the  levy. 

The  sheriff's  return  as  it  now  appears  upon  the  writ  is,  that 
the  levy  was  made  on  the  same  day  the  writ  came  into  his 
hands,  August  6,  1888,  which  is  the  date  of  the  entry  of  the 
Cross  judgment;  but  it  is  shown  in  the  most  satisfactory  man- 
ner, not  only  by  the  sheriff  himself,  but  by  other  witnesses, 
that  the  return  as  it  was  in  fact  made  was  without  date,  and 
that  the  date,  *'August  6, 1888,"  was  afterwards  inserted  by  him, 
at  the  instance  of  the  attorney  for  the  writ.  That  the  testimony 
of  the  sheriff  and  of  the  other  witnesses  was  admissible,  in  a 
contested  distribution,  for  this  purpose,  cannot  be  doubted;  for 
the  purpose  was,  not  to  contradict  the  return,  but  to  show  what 
the  sheriff's  return  in  fact  was;  it  was  not  to  contradict  the 
record,  but  to  establish  it  It  must  be  conceded  that  after  the 
writ  was  returned  it  had  passed  out  of  the  sheriff's  power;  his 
return  was  then  part  of  the  record,  and  he  could  neither  add 
to  nor  subtract  from  it  without  leave  of  the  court  This  act  of 
the  sheriff  was  wholly  without  authority,  and  it  was  compe- 
tent for  those  claiming  in  this  distribution  under  the  Cross 
judgment  to  show  that  the  date  of  the  levy  was  no  part  of  the 
sheriff's  return,  but  was  an  unauthorized  interference  with 
and  alteration  of  the  record,  which  could  have  no  force  or  va- 
lidity whatever  against  them.  There  is  a  rule  of  law  that  the 
sheriff's  return  is  conclusive  in  the  case  in  which  it  is  made, 
and  upon  privies:  PaxsonU  Appeal^  49  Pa.  St.  195;  and  that  the 
record  of  a  court  of  record  imports  verity,  and  cannot  be  con- 
tradicted; there  is  a  rule,  equally  well  established,  that  an  in- 
strument under  seal  cannot  be  contradicted  by  the  parties,  or 
altered  or  amended  by  parol;  yet  no  one  has  ever  doubted  tliat 
a  return  or  a  record  or  any  instrument  under  seal  may  be 
impeached  for  fraud  or  forgery;  for  the  fraudulent  alteration 
is  no  part  of  the  instrument  or  of  the  record,  and  upon  this 
principle  the  words  added  to  this  return  are  no  part  of  it,  and 
may  be  excluded. 

The  testimony  shows  that  this  levy  was  not  made  upon 
August  6,  1888.  It  is  true,  specific  instructions'to  the  sheriff 
accompanied  the  writ,  to  levy  upon  certain  property  particu- 


654  Hendebbobt  v.  Hxndbrsoh.  [Penn. 

larlj  described,  and  it  may  have  been  supposed  tbat  this  was 
equivalent  to  a  levy,  and  justified  the  insertion  of  that  date; 
but  this  was  not  a  levy;  it  was  a  mere  direction  to  levy,  and 
no  levy  was  in  fact  made  until  August  10, 1888.  As  the  Cross 
judgment  was  entered  on  August  6,  1888,  and  the  levy  on  the 
Matthew  Henderson  judgment  was  not  made  for  four  days 
later,  it  follows  that,  unless  some  other  rule  of  law  or  of  equity 
intervenes,  the  Gross  judgment  must  be  taken  to  have  prece- 
dence in  the  distribution. 

But  it  is  said  that  the  conveyance  to  Lizzie  0.  Henderson 
was  in  fraud  of  the  creditors  of  her  husband,  and  that  Mat- 
thew Henderson  was  the  particular  creditor  intended  to  be 
defrauded;  that  the  interest  or  title  of  Alvin  P.  Henderson, 
taken  on  execution  on  the  Henderson  writ,  was  such  interest 
only  as  remained  in  him  after  the  fraudulent  conveyance  to 
his  wife,  and  that  the  sheriff's  sale  conveyed  to  the  purchaser 
merely  the  right  to  contest  her  title,  as  distinguished  from  the 
right  which  would  have  accrued  to  a  purchaser  upon  a  sale  of 
the  absolute  estate  on  a  judgment  entered  before  the  convey- 
ance; and  to  sustain  this  view,  Byrod^B  Appeal^  31  Pa.  St.  241, 
Hoffman^  Appeal^  44  Pa.  St  96,  Beekman^s  Appeal^  38  Pa.  St 
885,  and  that  line  of  cases,  are  cited.  It  is  contended  further 
that  the  conveyance  to  Mrs.  Henderson  was  not  made  in 
fraud  of  the  Gross  judgment;  that  that  judgment  was  sub- 
stantially for  a  debt  contracted  after  the  fraud  was  complete, 
and  that  James  M.  Henderson  was,  from  the  date  of  the  con- 
veyance, fully  cognizant  of  the  fraud;  that  in  consequence  of 
this,  a  sale,  if  it  had  been  made  on  that  judgment,  would  not 
have  put  the  purchaser  in  a  position  to  contest  the  fraud,  or 
to  raise  the  fund  now  for  distribution,  and  that  therefore  the 
Gross  judgment  cannot  participate  in  this  fund;  in  other 
words,  that  this  fund  is  distributable  only  to  such  judgment 
creditors  as  the  fraudulent  conveyance  tended  to  defraud,  and 
the  Gross  judgment  is  not  one  of  these. 

But  the  facts  assumed  by  the  appellant  are  not  wholly 
justified  by  the  proofs.  A  considerable  portion  of  the  Cross 
judgment,  it  is  shown,  is  for  debt  contracted  before  the  deed 
to  Lizzie  C.  Henderson,  and  the  conveyance  certainly  tended 
to  defraud  him  to  this  extent  Nor  does  it  appear  that  James 
M.  Henderson,  or  any  of  the  creditors  for  whose  benefit  the 
judgment  was  taken,  had  any  participation  in  the  fraud,  or 
in  any  way  gave  it  their  approval.  Both  of  these  contesting 
judgments,  one  in  part  at  least,  by  virtue  of  the  entry  as  a 
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lien,  and  the  other  in  consequence  of  the  levy,  are  liens  upon 
the  same  interest  or  estate,  and  a  sale  upon  either  would  pass 
to  the  purchaser  whatever  title  the  defendant  had  for  his 
creditors  under  the  conveyance  to  his  wife.    If  in  this  distri- 
bution it  had  been  shown  that  the  plaintiff  in  the  Cross  judg- 
ment had  been  a  participant  in  the  fraud,  he  would  have  been 
postponed;  but  the  mere  fact  that  the  appellant's  judgment 
was  used  as  the  instrument  of  sale  will  not  give  him  a  prefer- 
ence over  prior  liens.    The  case  upon  this  branch  is  ruled  by 
ffoffmanU  Appeal^  44  Pa.  St  95,  Jaeoby*B  Appeal,  67  Pa.  St. 
434,  and  Dungan's  Appeal^  88  Pa.  St  414.    In  Hoffmanns  Ap-  t 
peal^  44  Pa.  St  95,  it  is  said  that  a  junior  judgment  creditor  ' 
cannot  appropriate  the  whole  price  to  the  payment  of  his  i 
judgment,  on  the  ground  that  he  was  the  instrument  to  effect  ^ 
the  sale;  *^  it  is  the  eetate  of  the  debtor,"  as  the  court  said  in  |- 
that  case,  ^^  whatever  that  may  be,  which  is  sold  at  the  sheriff's 
sale,  and  therefore  the  liens  upon  it  which  attached  after  the  . 
fraudulent  grant  must  be  paid  in  their  order."  | 

But  the  rule  thus  generally  expressed  has  a  more  restricted  * 
operation  in  cases  where  the  facts  are  different  In  Hoffman* $  . 
Appealf  44  Pa.  St  95,  all  of  the  judgments  claiming  to  partici- 
pate in  the  fund  for  distribution  were  for  debts  contracted  be- 
fore the  date  of  the  fraudulent  conveyance,  and  were  such 
as  the  conveyance  tended  to  defraud.  It  is  well  settled  that 
a  fraudulent  conveyance  is  good  between  the  parties;  only 
persons  whom  the  transaction  tended  to  defraud  have  stand- 
ing in  court  to  avoid  it;  as  against  all  other  persons,  the  deed 
vests  a  good  title  in  the  grantee.  Prior  lien  creditors,  or  prior 
creditors  assenting  thereto,  and  subsequent  creditors  whom 
the  debtor  did  not  intend  to  defraud,  are  not  defrauded  by 
such  a  deed,  and  have  no  standing  to  impeach  it:  2!uver  v. 
Clarir,  104  Pa.  St  222.  It  follows  that  the  Cross  judgment 
is  only  entitled  to  participate  in  this  di.«tribution  to  the  extent 
to  which  the  transaction  tended  to  defraud  the  holder  of  that 
judgment  To  this  extent  the  judgment  was  a  lien  upon  the 
fraudulent  title  of  the  husband,  standing  in  the  name  of  his 
wife;  the  residue  of  the  judgment  was  a  lien  upon  nothing, 
and  is  entitled  to  nothing  in  this  distribution. 

As  against  this  partial  allowance  of  the  Cross  judgment,  the 
argument  of  the  appellees  is,  that  this  deed  is  not  to  be  re- 
garded  as  a  fraudulent  conveyance;  that  there  was  no  fraud, 
and  the  auditor  so  found;  that  the  conveyance  to  Lizzie  C. 
Henderson  was  in  good  faith,  and  the  distribution  is  to  be 
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made  upon  the  footing  of  a  truBt  in  her  for  her  bueband's  pre- 
existing creditors,  no  part  of  the  consideratioQ  having  been 
paid  by  her.  But  this  finding  of  the  auditor  is  clearly  errone- 
oqb;  the  avowed  and  confessed  purpose  of  Alvin  P.  Hender- 
son and  of  his  wife  was  to  make  themselves  safe,  so  that  no 
one  oould  take  the  lots  from  them  for  his  indebtedness.  The 
fraud  is  so  palpable  and  plain  that  a  further  reference  to  and 
discussion  of  the  facts  is  unnecessary. 

Nor  can  the  assignment  of  April  23,  1885,  which  was  given 
to  Matthew  Henderson  as  collateral  security  for  the  judgment 
note,  affect  this  distribution.  The  fund  in  court  is  the  pro- 
ceeds of  the  sale  of  the  interest  or  title  of  Alvin  P.  Henderson 
in  the  real  estate  in  the  name  of  his  wife,  and  it  must,  of  course, 
be  distributed  to  bis  lien  creditors  in  the  order  of  their  priority. 
The  assignment  is  good  only  against  the  fund  in  the  hands  of 
the  executor;  it  can  have  no  force  or  effect  here.  If  it  be  said 
that  it  was  Matthew  Henderson's  money,  and  not  the  money 
of  Alvin  P.  Henderson,  that  formed  the  consideration  of  the 
conveyance,  and  that  a  trust  resulted  to  the  former,  and  not 
to  the  latter,  the  remedy  was  in  a  different  form.  This  fund 
arose  from  the  sale  of  the  title  and  interest,  large  or  small,  of 
Alvin  P.  Henderson,  and  must  go  to  his  lien  creditors  in  the 
order  of  their  liens. 

In  Bailey  v.  Allegheny  Nat.  Bank^  104  Pa.  St.  425,  a  mortgage 
executed  by  one  who  was  only  entitled  to  a  share  in  the  pro- 
ceeds of  the  land,  and  not  the  land  itself,  waa  treated  as  a 
provisional  election  on  his  part  to  take  the  land  in  lieu  of  the 
money,  contingent  upon  the  agreement  of  the  other  heirs  unit- 
ing therein,  and  an  equitable  assignment,  in  the  mean  time,  of 
the  interest  of  the  heir  as  personalty,  which  after  partition 
attached  as  a  lien  to  the  purpart  allotted  to  the  mortgagor  in 
severalty.  But  that  case  can  have  no  application  here,  as 
neither  the  assignment  nor  the  judgment  could  be  regarded  as 
a  provisional  election  to  take  the  land;  they  were  both,  in 
terms,  to  a  different  effect. 

The  decree  of  the  common  pleas  is  reversed,  and  the  record 
is  remitted  in  order  that  distribution  may  be  made  in  accord- 
ance with  this  opinion,  the  appellees  to  pay  the  costa  of  this 
this  appeal. 

JUDGHKNT  LlEK,   TO  WhAT  AtTAOHES. —  Tht  \WD  of  ft  jQ^^Cttt  dOM  HOI 

attach  to  an  equity:  Jtickman  v.  ffalloek,  1  Ohio^  318;  13  Asa.  D90, 627;  note 
to  FiUqf  V.  Duncan,  93  Am.  Dec.  34S-35L 
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Owwtcm'k  Retubv,  CoKCLvesTunwnB  or. — Am  im  fnom  not  pftrtiM  to 
lli«  sqU,  «a  official  Mtam  » iiMrely  jwivM  /mdg  evidcnot  of  tlM  f&eto  atetiri 
thMwim:  PJUO^M  y.  £fiD«/4  14  Ohio  84.  240;  84  Am.  Dee.  973;  and  a  pltiataff 
ia  not  aaloppod  irom  ahoviag  tho  fakilj  of  a  returiv  in  aa  atotioft  agaiuat  a 
ah«ri^  becanao  ba  offared  tho  vetara  ia  ovidoaoae  Dmdap  w,  ^Vm-U,  10  La. 
Autu  83;  63  Am.  Dec  501. 

Fkaudul£NT  Comvetanoes.— In  (7sher  ▼.  HazeUinet  5  Greenl.  471;  17  Am. 
Dec.  253,  it  is  decided  that  a  creditor  who  blends  in  one  sait  debts  accruing 
before  and  after  a  conveyance  which  is  fraudulent,  and  who  recovers  a  judg- 
ment for  the  whole  demand,  will  be  regarded  aa  a  subsequent  creditor.  £z* 
is  ting  creditors  may  avoid  a  conveyance  for  fraud  at  law:  LoweMtrotU  v.  Caiay- 
MF,  130  IB.  S08;  but  aubeequent  oredrtors  ean  only  do  so  ob  proof  of  aetnal 
or  express  fraud  agaiaai  tbeaas  Natiomil  Bmwk  v.  Jnffra%  41  "Eml,  605;  LeuiU 
▼.  Simon^  72  Tex.  470. 

Fraudulent  Conyetancbs  —  Husband  and  Wife. — A  voluntary  convey- 
ance from  a  husband  to  his  wife  ia  considered  fraudulent  as  to  exiating  cred- 
itors, no  matter  how  pure  the  motive  which  luduced  it:  Belford  v.  Crane,  16 
K.  J.  Eq.  2G5;  84  Am.  Dec.  155,  and  note.  See  also  note  to  Driggt  v.  Nor- 
vH)od^  7  Am.  SL  Rep.  83;  Dixon  v.  Sanderson,  72  Tex.  359;  13  Am.  St  Rep. 
801;  Fetters  v.  Duvernoia,  73  Uich.  481;  but  the  husband's  creditors  cannot 
complain  of  his  conveyance  to  his  wife  of  hia  homestead:  Belden  v. 
Totntffer,  76  Iowa,  667;  DuU  v.  MerriU^  69  Ifich.  49;  unless  they  prove  fur- 
ther that  the  homestead  was  for  some  reason  subject  to  sale  for  the  satiafaction 
of  their  claims:  Payne  v.  Webtster^  76  Iowa,  376.  In  Qroea  v.  JCddinQcr,  S5 
Ky.  168,  where  a  husband  transferred  his  business  to  his  wife,  who  was  em- 
powered to  trade  as  a  feme  xofr,  and  thereafter  he  carried  on  the  business  as 
hia  wife's  agent,  the  business  being  subsequently  sold,  an<l  with  the  proceeds 
realty  purchased  in  the  wifels  name,  the  court  decided  that  the  conveyance 
to  the  wite  waa  fraudulent  aa  to  the  husband's  creditors.  So  in  Qrayeon  v. 
Oeorge,  85  Vil  908,  where  a  husband  sold  his  wife's  personalty,  it  not  being 
lier  separate  estate,  and  with  the  proceeds  bought  realty,  which  he  af  terwarils 
conveyed  for  a  good  consideration  to  his  son's  children,  the  conveyance  was 
considered  voluntary,  and  fraudulent  as  to  his  creditors.  In  Holmes  v. 
JktrMeri^t  31  W.  Va.  517,  where  a  cootraet  of  sale  waa  Bade  wiih  aa  in- 
sulvent  husband,  who  afterwards  has  the  deed  maile  to  his  wife  to  avoid  tlj« 
piyment  of  his  debts,  the  conveyance  was  determined  to  be  fraudulent  as  to 
Hkm  husfaaad'a  Greditora,.  Bui  a  hiuband  hajuUiag  iiia  wife'a  propeity  as 
her  agent  doea  not  thereby  render  it  liable  for  his  debts:  Buhl  v.  Peck,  70 
Mich.  644. 

A  couveyanoe  by  a  hnsbaod  to  hia  wif^  upon  a  valimble  eonsidaration,  such 
as  a  debt  awin^  to  her  by  him,  is  not  a  voluntary  couveyance,  nor  frauduleot 
aa  to  his  creditors:  Meijs  vJ  7>thble,  73  Mich.  101;  Jones  v.  Snytler,  117  Ind. 
989;  Meed  r.  Abemaikif,  TJ  Iowa,  438;  ^omaiM  v.  MeMux,  77  Iowa,  B03L 

Volnatery  ooBveyanoet  from  a  husband  to  bis  wile  are  vaCd  aa  ta  mnry- 
body  axcM^  the  exitftiag  creditom  of  the  huiiil>ftiiuU  Ikerin^  v.  Loicrcno^  79 
luwa,  611;  Te/ftpleton  v.  Ttmtty^  88  Teim.  505;  and  may  be  valid  even  as  to 
snch  creditors,  as  when  the  husT>and  is  financially  solvent  at  the  time  of  the 
eonvojraoue:  MForffmn  r.  Meeker,  74  Ovl.  540.  A  eeirveyanee  to  t^  wife,  with 
iwtoalt  lo  defraud  hia  craditoca,  tins  iatent  hetag  kaowa  to  tbe  vif^  rsafeis 
Iba  deod  fiaadukat  as  to  aooh  oMditon:  H^oMom  v.  JlUlaap^  77  Iowa,  762. 
A  coaveyance  made  directly  or  indirectly  from  a  husband  to  ]iis  wif^  al- 
though iu  consideration  of  a  valid  debt  due  from  the  husband  to  the  wife,  is 
fraadulcnt  aa  to  existing  creditors  of  the  husband,  when  it  ii  proved  thattha 
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eoQsideratioo  wm  for  lew  th&D  the  raliie  of  the  property,  and  that  they  ai» 
tempted  to  make  oot  a  oonsideratioo  eqaal  to  or  in  excess  of  the  value  of  the 
property  by  adding  to  said  raiid  debt  other  fictitious  indebtedness  of  the  hns- 
baod  to  the  wife:  WM  v.  Inffham,  29  W.  Va.  389.  Although  a  deed  eze- 
euted  by  a  husband  to  a  wife,  in  fraud  of  his  creditors,  may  be  avoided  by 
them,  it  cannot  be  avoided  by  the  husband  himself:  Knighi  v.  Olameoek,  51 
Ark.  89a 


Easton,  South  Easton,  and  West  End  Passengbb 
Railway  Company  v.  City  op  Easton. 

[U3  Pshkstlvahia' State,  OOfi.] 

NunAifci— PowsB  ov  Mukicipalitt  to  Dbolarb  What  ib,  and  to  Abatb 
THB  Sams.  —  Where  a  railroad  company  has  laid  its  track  upon  the 
streets  of  a  city  in  good  faith,  and  under  authority  of  chartered  rights, 
the  city  officers,  by  themselves,  and  without  legal  proceedings,  have  no 
right  to  declare  it  a  public  nuisance  because  the  kind  of  rail  used  was 
not  for  the  best  interests  of  the  city  and  was  laid  in  violation  of  a  city 
ordinance,  and  then  proceed  to  abate  it  by  force.  By  so  doing  they 
become  trespassers  and  rioters,  liable  civilly  and  criminally  as  such. 
Where  in  such  a  case  the  company  applies  for  an  injunction,  and  the 
city  does  not  ask  for  an  adjustment  of  the  diflferences  between  itself  and 
the  company,  the  injunction  should  be  granted,  without  regard  to  th« 
merits  of  the  controversy. 

Railroads  —  RiaHx  to  Adopt  Improved  Railb.  —  A  street-railroed  com- 
pany whose  charter  is  silent  as  to  the  kind  of  rail  to  be  used  is  not  coo* 
fined  to  the  use  of  the  kind  of  rail  generally  adopted  when  the  charter 
was  granted,  but  may  adopt  another  and  improved  rail  when  by  so 
doing  it  does  not  impose  an  additional  burden  upon  the  street  nor  upon 
the  city. 

Frank  ReedeVy  Henry  W,  Seott^  a^nd  F.  Qreen^  for  the  appel- 
lant. 

H.  J.  Steele^  city  solicitor^  and  0.  H.  Meyers^  for  the  appel« 

lees. 

Pazbon,  C.  J.  It  is  conceded  that  the  appellant  company 
is  a  corporation  chartered  by  act  of  -assembly  in  1866,  and 
that  it  has  the  right,  under  its  charter,  to  occupy  any  of  the 
streets  of  Easton  and  South  Enston  with  its  road;  that  said 
company  has  constructed,  and  has  for  many  years  main- 
tained, a  railroad  upon  Tbird  Street,  in  Easton,  for  the  pur- 
pose of  carrying  passengers  over  the  same;  that  there  is 
nothing  in  its  charter  which  prescribes  the  kind  of  rail  to  be 
used;  that  when  originally  constructed,  in  1867,  the  flat  rail 
was  laid,  and  that  the  same  was  used  continuously  until  No- 
vember, 1888,  when  said  company  took  up  its  track  on  Third 
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Street,  and  relaid  it  with  T  rails,  to  a  point  at  the  southerly 
terminus  of  the  street,  near  the  entrance  to  the  county  bridge 
across  the  river  Lehigh,  and  made  a  similar  change  in  the 
rails  on  its  road  along  Fourth  Street  and  Northampton  Street; 
that  at  the  time  of  this  change  there  was  no  ordinance  of  the 
city  prohibiting  the  use  of  this  kind  of  rail,  and  if  not  con- 
ceded, it  was  certainly  proved  clearly  that  the  purpose  of 
appellant  company  to  reconstruct  its  track  with  T  rails  was 
known  to  the  city  engineer,  the  members  of  the  highway  de- 
partment, and  the  city  councils,  and  formed  a  subject  of 
discussion  at  the  highway  department;  that  no  objection  or 
remonstrance  was  made  thereto  by  the  city,  or  by  any  author- 
ized agent  thereof;  that  the  city  engineer  was  called  upon  by 
the  company  to  furnish  it  with  cross-section  grades  of  the 
street,  in  order  that  its  tracks  might  be  built  to  conform 
thereto;  that  he  complied  with  this  request,  and  his  action  in 
doing  so  was  formally  approved  by  resolution  adopted  con- 
currently in  both  branches  of  city  councils  on  November  2, 
1888;  that  on  June  17, 1889,  the  city  councils  passed  an 'ordi- 
nance, the  first  section  of  which  provided  as  follows:  ^'That 
it  shall  be  the  duty  of  all  passen^^er-railway  companies  to 
conform  to  the  surveys,  regulations,  and  gradients  as  they 
are  now  or  may  be  hereafter  established  by  law.  They  shall 
submit  all  plans,  courses,  styles  of  rails,  and  the  manner  of 
laying  the  same,  either  as  to  repairs,  extension,  or  construc- 
tion of  such  railway,  to  the  highway  department,  for  their 
approval  and  sanction,  which  shall  be  obtained  before  they 
proceed  to  make  such  repairs,  break  ground,  or  occupy  any 
of  the  streets,  avenues,  or  alleys  within  the  limits  of  the 
city."  Without  going  into  tedious  detail,  it  is  sufficient  to 
state  that  in  June,  1889,  upon  the  rebuilding  of  the  county 
bridge  over  the  Lehigh  River,  the  street  approach  was  low- 
ered and  widened  to  meet  the  changes  of  the  bridge;  the 
track  of  the  company  from  the  bridge  to  the  northern  side  of 
Washington  Street  was  taken  up,  without  notice  to  the  com- 
pany, by  the  contractor  in  charge  of  the  work;  that  the  city 
refused  to  relay  the  track,  and  after  several  days  had  elapsed, 
the  company,  on  June  29th,  proceeded  to  relay  it;  that  a  few 
days  before  the  track  was  so  relaid,  a  notice  from  the  com- 
missioners of  highways  was  served  on  the  company  not  to 
relay  said  track  with  T  rails;  that  on  the  morning  of  Mon- 
day, July  Ist,  the  city,  through  its  officers  and  agents,  pro- 
ceeded to  tear  up  the  track  which  had  been  thus  relaid.    The 
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oompany  then  filed  this  bill  against  the  city,  iU  mayor,  offi- 
cers, and  members  of  its  highway  departmeot^  praying  for  an 
injunction  to  restrain  them  from  any  further  interferenoe  with 
its-  road.  A  temporary  injunotion  was  granted^  the  track  was 
relaid,  the  case  proceeded  to  final  hearing;  and  it  now  comes 
up  upon  appeal  from  the  final  decree  of  the  coart  below  dis- 
missing the  plaintiff's  bilL 

The  contention  of  the  city  is,  that  it  has  the  absolute  right 
to  control  the  kind  of  rail  to  be  used  by  the  company,  the 
manner  of  laying  it,  and  also  the  repairs  to  the  track.  The 
company  contends,  on  the  other  liand,  that  by  its  charter  it 
has  the  right  to  lay  down  any  rail,  in  its  discretion,  suitable 
for  the  purposes  of  its  road^  which  does  not  interfere  seriously 
with  the  rights  of  tlie  citizens  to  use  their  streets;  that  they 
are  not  to  be  held  to  the  rail  first  adopted  beeause  first  used, 
but  may  take  advantage  of  any  improvements  in  railroad 
construction;  and  that  tlie  T  rail  which  they  have  adopted^ 
from  its  small  size,  and  the  manner  in  which  it  is  laid,  inter- 
feres with  the  public  use  of  the  streets  as  little  as  the  flat  rail 
formerly  in  use,  while  it  is  far  cheaper  and  more  economicaL 
The  master  took  a  vast  amount  of  testimony  as  to  the  merits 
of  Uie  respective  rails,  ninety-nine  witnesses  having  been  ex- 
amined on  this  point  alone,  and  found  as  a  matter  of  fact 
Uiat  the  T  rail  used  by  tiie  company  was  one  suitable  for  the 
purposes  of  a  street  passenger  railway;  that  the  burden  im- 
posed on  the  street  by  the  use  of  the  T  rail,  both  as  to  the 
inconvenience  of  the  traveling  public  and  encumbrance  to  the 
highway,  was  no  greater  than  would  have  been  occasioned  by 
the  use  of  a  flange  or  flat  rail;  and  that  he  cannot  find  that 
the  use  of  a  T  rail  imposes  upon  the  municipality  a  greater 
burden  in  keeping  the  street  in  repair  than  does  a  flat  or 
flange  ]>aiL  The  learned  judge  below  practically  reversed 
the  master  upon  all  these  findings  of  fact,  and  dismissed 
the  bill.  While  this  matter  is  not  of  much  importanoo,  in 
our  view  of  the  case,  it  is  only  fair  to  the  master  to  say  that 
his  findings  are  fully  sustained  by  the  evidenoe.  As  now 
presented,  however,  it  must  ho  disposed  of  upon  other  princi- 
pies. 

The  bill  was  filed  by  the  appellant  company  to  restrain  the 
city  and  its  ofiicers-  fromi "  obstructing,  taking  up,  ramoving, 
or  otherwise  interfering  with  the  plaintiff's  railway  track  on 
South  Third  Street,  in  the  city  of  Easton,  or  elsewhere,  or  in 
any  wise  obstructing  or  interfering  with  plaintiff  in  the  exer- 
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cifle  of  its  franchises.'*  The  company  has  alleged  and  proyed 
the  commission  of  certain  acts  which  it  contends  were  nnlaw- 
ful,  and  which  resulted  in  the  tearing  up  of  its  track  and  an 
interference  with  its  franchises,  traffic,  and  business.  There 
is  no  manner  of  dispute  as  to  what  the  city  has  done,  and  it 
remains  to  determine  whether  such  action  was  lawful,  and 
performed  in  a  lawful  manner.  If  unlawful,  it  is  very  plain 
that  the  decree  below  must  be  revefsed,  and  the  injunction 
n)ust  go. 

We  have  very  decided  views  in  regard  to  the  course  pursued 
by  the  city  officials.  There  was  a  dispute  between  them  and 
the  appellant  company  as  to  the  kind  of  rail  to  be  used.  It 
was  a  dispute  not  unlikely  to  arise  under  such  circumstances. 
It  presented  a  fair  subject  for  contention,  and  the  law  provides 
adequate  and  orderly  ways  of  settling  such  diSerenees.  The 
question  here  is,  not  what  were  the  merits  of  this  controversy, 
—  upon  that  subject  we  are  not -now  called  upon  to  express  an 
opinion, — but.  Were  the  city  officials  justified  in  deciding  this 
question,  both  as  to  its  law  and  its  facts,  and  then  carrying 
their  decree  into  effect  by  an  act  of  brute  force?  Could  the 
officials  of  the  highway  department,  after  seeing  these  rails  lain 
down  months  before,  and  making  no  objection  thereto,  sud- 
denly decide  that  it  was  an  unlawful  structure,  and  proceed 
to  abate  it  with  a  strong  hand?  Conceding  that  the  city  had 
rights  in  this  matter  which  the  company  were  bound  to  re- 
spect, it  is  equally  clear  that  the  company  had  rights  which 
the  city  officials  were  bound  to  respect.  It  is  true  a  munici- 
pality may,  with  the  strong  hand,  abate  a  public  or  common 
nuisance  which  endangers  either  the  health  or  the  safety  of 
its  citizens.  This  much  was  decided  in  Klingler  v.  Biekel,  117 
Pa.  St.  328.  But  no  one  contends  that  this  road  was  a  nui- 
sance of  this  character,  if  a  nuisance  at  all.  Nor  is  there  any 
analogy  between  this  case  and  that  of  the  obstruction  of  a  pub- 
lie  highway  by  an  unauthorized  person.  It  was  a  track  laid 
down  upon  the  streets,  under  the  authority  of  chartered  rights;. 
and  if  the  kind  of  rail  used  was  not  the  best  for  the  interests 
of  the  city,  yet  it  was  put  down  in  entire  good  faith,  and  by 
authority  of  law.  We  cannot  assent  to  the  proposition  that, 
the  company  is  bound  by  its  charter  to  the  same  kind  of  rail 
in  use  when  the  charter  was  granted.  There  is  neither  reason 
nor  law  to  sustain  it.  Such  a  construction  would  deprive  the 
company  of  the  benefit  of  any  advance  in  railroad  science,  and 
would  prevent  the  adoption  of  a  better  rail,  even  if  the  same 
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irere  advantageous  both  to  the  company  and  to  the    citj. 
There  was  nothing  in  the  case  to  justify  the  conclusion   that 
this  track  as  laid  with  the  T  rail  was  a  public  or  commoa 
nuisance,  which  the  highway  department  could  forcibly  and 
of  its  own  will  abate.    The  learned  judge  below  appears  to 
have  felt  the  force  of  this,  for,  after  a  discussion  of  the  facts, 
he  makes  use  of  this  language:  **  Under  such  circumstances, 
the  plaintiff  had  no  right  to  call  upon  the  master,  and  has  no 
right  to  call  upon  the  court,  on  a  motion  for  an  injunction^  to 
decide  the  question  of  nuisance  or  no  nuisance  ^i  citing  Hew 
Castle  y.  Raney^  130  Pa.  St  546.    In  this  he  was  entirely  right; 
yet  the  question  naturally  isuggests  itself.  If  the  master  and 
the  court  below  had  no  right  to  decide  a  question  of  nuisance 
or  no  nuisance,  upon  a  motion  for  a  special  injunction,  what 
right  had  the  chief  commissioner  of  highways  and  his  assist- 
ants, who  are  not  presumed  to  be  learned  in  the  law,  to  decide 
for  themselves,  without  any  proceeding  before  them,  that  this 
track,  as  laid,  was  a  common  nuisance?    If  they  did  not  so 
decide,  if  in  point  of  fact  the  track  was  not  a  common  nui- 
sance, they  had  no  right  to  tear  it  up;  they  were  merely  tres- 
passers and  rioters,  and  liable  civilly  and  criminally  as  such. 
We  are  emphatic  upon  this  point,  because  we  do  not  wish  to 
be  misunderstood.     There  is  a  growing  disposition   in  this 
commonwealth,  especially  on  the  part  of  corporations,  private 
as  well  as  municipal,  to  take  the  law  into  their  own  hands, 
and  settle  controversies  by  force,  instead  of  appealing  to  the 
courts  to  redress  their  wrongs  and  enforce  their  rights  in  an 
orderly  and  peaceable  manner.     Instances  are  not  rare,  and 
are  of  recent  occurrence,  where  bands  of  men  have  stood  con- 
fronting each  other,  some  of  them  with  arms  in  their  hands, 
in  the  assertion  of  supposed  rights.    The  public  peace  has  been 
threatened  in  this  manner,  sometimes  resulting  in  loss  of  life. 
It  is  well  that  it  should  be  known  that  such  persons,  whether 
representingindividuals, private  corporations, or  municipalities, 
are  simply  rioters,  and  answerable  to  the  criminal  law  for  their 
conduct    It  is  a  serious  mistake  to  suppose  that  municipal 
officers  are  above  the  law,  and  can  enforce  civil  rights,  or  per- 
form even  police  duties,  in  their  own  way,  in  disregard  of  the 
forms  of  law.    The  officers  of  a  municipality,  from  the  mayor 
down  to  a  police-officer,  are  as  much  bound  by  the  law  as  a 
private  citizen,  and  have  no  license  to  transgress  the  law  in 
the  enforcement  of  the  law. 
The  defendants  have  no  right,  in  this  proceeding,  to  ask  this 
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court  to  settle  any  question  affecting  the  rights  of  the  city  in 
the  matter  in  controyersy.  They  have  not  filed  a  cross-bill, 
nor  have  they  applied  to  this  court,  or  any  other  court,  to 
adjust  the  differences  between  the  city  and  the  appellant  com- 
pany. They  have  no  prayer  for  relief.  On  the  contrary,  they 
have  assumed  to  decide  the  delicate  questions  involved  for 
themselves,  and  to  enforce  their  decision  by  the  strong  hand. 
This  cannot  be  permitted.  We  are  of  opinion  that  their  acts 
were  unlawful,  and  that  the  plaintiff  is  entitled  to  the  relief 
prayed  for. 

The  decree  is  reversed,  and  the  bill  reinstated,  and  it  is 
ordered  that  the  record  be  remitted  to  the  court  below,  with 
directions  to  issue  an  injunction  as  prayed  for,  the  costs  to  be 
paid  by  the  appellees.  

KuiSANOxs  —  Muincn*AL  Corposatioks.  —  As  to  the  power  of  a  mnnieipal 
eorporation  to  determine  what  is  a  naisance,  see  note  to  Milne  ▼.  Davidaon, 
16  Am.  Dea  194-198.  An  ordinanoe  declaring  a  particnlar  nse  of  property 
a  nuisance  does  not  make  it  snch,  unless  it  is  a  naisance  in  fact:  THamd  ▼.  Tfi- 
egraph  etc  Co.,  39  La.  Ann.  996;  4  Am.  St.  Rep.  248;  for  manidpal  corpora- 
tions cannot  declare  that  to  be  a  nnisance  which  is  not:  Village  qf  Dea  Plain^a 
▼.  Po^er,  123  TIL  348;  6  Am.  St  Rep.  524;  Bx  parte  0*Leary,  66  Miss.  180; 
7  Am.  St.  Rep.  640. 

Iir  TBB  CASJC  ov  MUlvaU  Bwrmgk  ▼.  Svergreen  /?>  Cb.,  131  P^  St.  1,  it  is 
decided  that  a  railroad  company  which  is  authorised  to  use  steam,  and  carry 
freight  over  its  road,  may  lay  upon  a  street  the  T  rails,  even  though  they 
are  not  expressly  anthoriaed,  and  may  obstruct  travel  to  a  greater  degree 
than  other  rails. 
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Fbaudulint  ComrKYAVCBS  —  iNSTBucnoNa  —Where  in  an  action  to  set 
aside  a  conveyance  as  fraudulent  the  fraud  cannot  be  shown  by  direct 
proof,  and  circumstantial  eyidence  is  relied  upon  for  that  purpose,  the 
attention  of  the  jury  must  be  directed  to  the  effect  of  the  united  force 
of  such  CTidenoe;  and  it  is  error  to  take  it  up  item  by  item  and  dismiss 
it,  with  the  conclusion  that  it  does  not  prove  the  case. 

Fbaudulksit  Cokwtancs  bt  Cobvoration.  — Where  one  eorporation  sells 
its  property  to  another,  thereby  forming  a  new  eorporation  composed 
mostly,  if  not  wholly,  of  the  same  persons,  the  transaction  is  fraudulent 
and  void  as  to  creditors  of  the  old  corporation  not  assenting  thereto^ 
and  persons  who  hold  stock  in  the  new  corporation,  solely  in  considera* 
tion  of  their  claii-ia  as  creditors  of  the  old  one,  are  chargeable  with 
notice  of  the  fraud,  and  are  not  innocent  purchasers  as  against  execu- 
tion creditors  of  the  old  corporation  who  did  not  assent  to  the  change. 
The  latter  may  follow  the  specific  property  of  the  old  oorporatioa,  as  in 
other  cases  of  transfers  fraudulent  as  to  creditors. 


•64  MoNTQOMmY  WxB  Co.  V,  Dteitelt.  [Pemn. 

LmtiB  fratned  %o  dehermine  Hk  claim  of  tiDe  made  by  the 
{rfaintiff  to  certain  property  taken  in  execxiHon  as  the  prop- 
trty  of  the  Aronia  Fabric  Ckmypany,  at  the  «rit  of  Dienelt  and 
Eisemhardlt,  m  partBersliip.  At  the  trial,  the  pterntifT  pro- 
dooed  as  a  witnesB  one  Hamburger,  nho  festaSed  that  the 
plaintiff  purchased  by  fcfll  of  aale  the  property  tjf  th«  Aromm 
Fabric  Company,  ifichiding  the  propeity  ifi  diepcrte,  for  a  con- 
videratTon  of  one  dollar  and  ihe  aseoraption  of  certain  debts 
of  the  latter  company;  that  at  the  tinw  of  this  transaction  be 
was  president  of  both  the  latter  company  and  of  the  plaintiff 
oompatKy;  that  a  eait  was  then  pending  against  the  Arumia 
Fabric  Cofwpany,  brought  by  the  deltodants,  who  recoTcred 
judgmefvt,  to  collect  whidi  tlie  property  in  dispute  was  leried 
upon;  that  the  bill  of  sale  transferred  all  the  property  of  the 
Aronia  Fabric  Company,  except  some  looms,  which  were  re- 
tained to  pay  rent  and  other  HtUe  claims,  and  that  these 
loon^  were  afterwards  sold  for  less  than  enoiigh  to  pay  buoU 
rent;  ikat  tke  Moiit^oMiery  Wab  Canpany  was  a  oor}n»raiieM 
formed  entirely  of  eld  stockholders  and  creditors  of  the  Aronia 
Fabric  Company,  including  all  unpaid  creditors  of  the  latter, 
except  the  defendants;  that  the  stockholders  ai  the  old  cor- 
poration paiddio  value  for  their  stock  Ijq  the  new  one, — the 
property  was  simpiy  4ur>nad  over  imder  arrangeaosent  hj  whiob 
those  fitockhokiers  took  stock  in  the  new  corporation  eqaai  in 
amount  to  that  held  in  the  old;  that  the  plaintiff  paid  tlie 
claims  of  all  creditors,  except  the  defendants,  partly  in  stock 
and  partly  in  cash;  and  that  no  notice  of  the  intention  to  carry 
out  this  ffrrangement  was  given  to  the  defendants,  on  Uie  sup- 
position that  a  just  defense  to  their  claim  existed.  The  jury 
teturned  a  verdict  for  plaintiff.  Judgment  was  rendered  for 
it,  and  the  defendants  appealed. 

Louis  M,  ChUds,  Jamea  S.  WiUiavM^  and  MoiUyomery  Evans^ 
for  the  appellants. 

J,  P.  Hale  Jenkitu,  for  the  appellee. 

MiTCHSLJLy  J.  Two  questions  are  presented  in  this  case:  1. 
Whether  tbe  transfer  irom  tbe  Aronia  ooovpany  to  pkiintifr 
was  fraudulent  in  fact,  as  agai-nsrt  the  appellants;  aTid  2. 
Whether  it  was  fraudulent  in  law. 

On  the  first  question,  the  verdict  of  the  jury  was  in  favor  of 
the  good  faith  of  tbe  transaction;  but  oaafertuiTately  it  is  with- 
out weight,  as  it  was  rendered  under  a  charge  which  scarcely 
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permitted  any  other  result,  arrd  which  iras  justly  open  to  the 
exceptions  taken  to  ft.  Fraud,  as  has  bo  tjften  been  sard,  can 
rarely  he  proved  "by  direct  and  positiTS  teirtiinony,  awl  great 
K^ralfty  is  always  allowed  fn  tihe  Tntroductron  of  eridence 
ttarmg  a  tendency  to  Aow  it.  **  When  creditors  are  about  to 
be  <5beated,*'  says  Chief  Justice  Black  in  Kaine  v.  Weigky.  22 
Pa.  St.  183,  "ft  is  iwry  uncommon  for  the  perpetrators  to  pro- 
elarm  their  purpose,  and  call  in  witnesses  to  see  it  done.  A 
resort  to  presamrptive  evidence,  therefore,  hecoraes  absohrtely 
necessary,  to  protect  the  rights  of  honest  men  from  this  as 
from  other  invaarons."  The  present  case  foliowed  the  usual 
course.  Defendants  had  to  get  their  testimony  from  the  other 
side,  and  from  the  circumstances,  and  were  not  able  to  make 
positive  and  direct  proof  of  the  fraudulent  intent,  but  had  to 
rely  upon  circumstances  pointmg  thereto.  In  his  charge,  the 
learned  judge  took  these  up  aeriatim^  and  disposed  of  them 
summarily  in  the  passages  assigned  for  error,  as  follows: 
•*  What  facte  are  before  you  to  show  that  there  was  any  fraud 
in  this  transaction?  The  mere  fact  that  they  [appellants] 
were  not  provided  for  would  not  in  itself  he  fraud.  Now,  it 
a;ipcaTS  that  a  paper  was  drawn  up  and  signed  by  all  the 
creditors  exoept  these  particular  parties.  This  was  a  perfectly 
legal  transaction.  If  this  transferring  was  not  done  for  the  pur- 
pose (rf  defrauding  these  particular  creditors,  it  was  perfectly 
proper,"  And  again:  **  Now,  the  facts  and  circumstances 
related  here  to  show  fraud  are,  first,  that  tliey  [defendants] 
were  ncrt  thus  provided  for;  and  in  the  second  place,jcertain 
declarations  made  by  the  president  ....  in  an  affidH^'7t. 
•  •  •  .  [The  jury]  must  determine  from  the  facts  before  them, 
and  from  all  the  inferences  to  be  drawn  from  these  facts. 
Becatise  defendants  may  lose  their  claim,  is  not  evidence  that 
they  were  intended  to  be  defrauded."  This  was  not  an 
adequate  presentation  of  the  case.  It  omits  all  mention  of 
the  fa<^  that  the  failure  to  provide  fer  defendants,  to  include 
them  in  the  paper,  or  to  give  them  notice  of  the  proceecfing  was 
intentional,  — always  a  cardinal  point  in  the  proof  cf  fraud; 
and  it  makes  no  reference  to  the  removal  of  the  Aronia  com- 
pany's  goods  without  leaving  enough  to  pay  even  the  rent,  to 
the  fact  that  the  transfer  was  made  on  the  ere  of  a  trial  which 
was  sure  to  result  in  a  judgment  in  favor  of  appellants,  and 
perhaps  to  other  circumstances  of  suspicion.  But  the  substan- 
tial defect  of  the  charge  is  in  its  treatment  of  the  items  of 
evidence  one  by  one,  without  at  any  time  directing  the  view 
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of  the  jury  to  their  united  force.  There  probably  never  was  a 
case  of  circumstantial  eyidence  that  could  not  be  blown  to  the 
winds  by  taking  up  each  item  separately,  and  dismissing  it 
with  the  conclusion  that  it  does  not  prove  the  case.  The 
cumulative  force  of  many  separate  matters,  each  perhaps 
slight,  as  in  the  familiar  bundle  of  twigs,  constitutes  the 
strength  of  circumstantial  proof.  This  presentation  of  the 
case  to  the  jury  we  unfortunately  do  not  find  anywhere,  and 
for  want  of  it,  we  are  obliged  to  sustain  the  third,  fourth,  and 
fifth  assignments  of  error. 

But  secondly,  was  this  transfer  fraudulent  in  law?  Here, 
again,  the  true  point  of  the  case  has  been  unfortunately  over- 
looked. The  question  is  stated  in  the  opinion  of  the  court  to 
be,  whether  a  corporation  can  lawfully  dispose  of  its  assets 
without  the  assent  of  all  its  creditors,  there  being  no  actual 
fraud  intended;  and  this  is  the  question  that  has  been  argued 
here  by  appellee.  But  it  is  only  half  the  question,  and  the 
pinch  of  the  case  lies  in  the  omitted  portion:  Can  the  stock- 
holders  of  a  corporation  make  such  a  transfer  to  themselves? 
The  Montgomery  company  is  substantially  the  Aronia  com- 
pany under  a  new  name.  More  than  half  its  stock  is  held  by 
the  old  stockholders  by  virtue  of  their  ownership  of  the  old 
stock,  without  any  other  consideration.  On  the  view  of  the 
question  that  appellees  assume  to  be  contended  for,  they  have 
argued  that  the  same  law  as  to  the  use  of  its  assets  to  pay  its 
debts  should  be  applied  to  a  corporation  as  to  an  individual, 
even  to  the  extent  of  sanctioning  preferences,  and  this  might 
be  conceded  without  really  touching  the  case.  But  the  illus- 
tration, if  appropriate,  is  fatal  to  the  appellee;  for  in  the  case 
of  an  individual,  a  transfer  to  his  wife  or  his  agent,  or  any- 
body who  should  merely  represent  himself  under  another 
name,  would  be  unquestionably  void  against  creditors.  The 
only  real  difficulty  in  the  present  case  is,  whether  the  stock- 
holders are  so  completely  severed,  in  the  view  of  the  law,  from 
the  corporation  behind  which  they  hide,  as  to  prevent  a  cred- 
iter  from  asserting  their  identity  in  fact,  for  the  purpose  of 
securing  payment  out  of  property  which  was  theirs  under  one 
name,  and  is  still  theirs  under  another.  Is  the  Montgomery 
company  so  completely  a  new  and  diflferent  person  from  the 
Aronia  company  that  the  law  must  close  its  eyes  to  the  fact 
that  the  difference  is  a  mere  juggle  of  names?  We  do  not 
think  there  is  any  compulsion  to  such  legal  blindness.  Set- 
tled general  principles,  and  the  analogies  of  the  law,  are 
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against  SQch  a  contention.  If  the  corporation  had  merely 
changed  its  name,  there  could  have  been  no  doubt  of  the  coq« 
tinued  liability  of  the  property.  As  already  said,  a  majority 
of  the  stockholders  in  the  new  company  are  simply  the  stock- 
holders of  the  old  company  holding  as  such,  and  without 
other  consideration.  As  to  these,  it  has  been  a  mere  change 
of  name.  As  to  the  other  or  new  stockholders,  it  appears 
from  the  agreed  facts  that  they  were  creditors  of  the  old  com- 
pany, and  hold  their  present  stock  solely  in  consideration  of 
their  former  claims  as  creditors.  They  paid  nothing  else  for 
it;  and  they  must  have  known  that  the  new  corporation  into 
which  they  entered  in  this  way  was  not  a  new  enterprise,  in 
the  regular  course  of  business  under  the  incorporation  act  of 
1874,  as  it  professed  to  be,  but  a  new  turn  in  the  old  enterprise, 
all  of  whose  property  was  being  practically  handed  over, 
not  to  them  alone  in  payment,  which  they  might  perhaps 
rightfully  have  accepted,  but  to  them  in  conjunction  with 
their  late  debtors.  Under  such  circumstances,  they  were 
bound  to  take  notice  of  the  nature  of  the  transaction,  and  to 
know  that  equity  would  still  regard  the  property  as  a  trust  for- 
the  payment  of  existing  debts,  and  would  follow  it  on  behalf 
of  creditors  until  it  should  get  into  the  hands  of  innocent 
purchasers  for  value.  Such  purchasers  they  were  not.  The 
old  stockholders  were  not  purchasers  for  value  at  all;  and 
the  new  stockholders  were  not  innocent,  for  they  knew,  or  were 
bound  to  take  notice,  of  the  taint  in  their  co-adventurers'  title. 
We  are  of  opinion  that  as  to  the  stockholders  in  the  Aronia 
company,  this  was  a  transfer  of  property  by  a  debtor  with  the 
retention  of  an  interest  in  himself,  within  the  settled  rule  of 
law  that  makes  such  transfers  void  against  creditors,  and  that 
as  to  the  Aronia  creditors  who  became  new  stockholders  in  the 
Montgomery  company,  they  took  with  such  notice  as  prevents 
them  from  claiming  now  as  innocent  holders  for  value  against 
the  appellanto  as  execution  creditors  of  the  old  corporation. 
It  is  not  worth  while  to  cite  authorities  for  these  principles. 
They  are  settled  and  familiar.  The  only  question  that  can  be 
made  is  upon- their  application;  and  the  novelty  in  this,  if 
there  be  any,  is  simply  the  novelty  of  circumstances. 

The  only  case  of  similar  facto  that  has  been  found  is  Hibet' 
nia  In8.  Co,  ▼.  St,  Lowis  Drans,  Co,^  13  Fed.  Rep.  516,  and  in 
that  the  circuit  court  of  the  United  States  reaches  a  similar 
conclusion.  '*  This  court  holds,"  says  McCrary,  C.  J.,  *'  that 
the  sale  by  the  Babbage  company  of  all  its  property  to  another 
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oorporaiion,  eompoeed  mostly,  if  not  wholly,  of  the  same  per« 
BonSy  ^was  frandalent  «nd  Toid  as  to  all  creditors  of  the  fonner 
company  not  msenting  tliereta  •  •  •  •  The  fair  inference  from 
the  transaction  is,  that  -ifae  old  eompany  was  about  to  be  dis- 
solved, and  to  cease  to  be.  Tt  was  to  be  absorbed  by  the  new 
company.  This  is  the  inevitable  consequence  of  the  fbrination 
of  tlw  new  company,  coiiiposed  substantially  of  the  same  per- 
sons, to  transact  the  same  business,  at  the  same  places,  and 
with  the  same  property.  By  the  transfer,  the  creditors  of  the 
old  company  were  deprived  of  the  means  of  enforcing  their 

claims Equity  will  not  compel  the  creditor  of  s  eor- 

poration  to  waive  his  right  to  enforce  his  claim  against  the 
visible  and  tangible  property  of  tbe  corporation,  and  to  run  the 
chances  of  following  and  recovering  the  value  of  shares  of  stock 
after  they  are  placed  on  the  market."  And  Treat,  D.  J.,  added: 
*' A  corporation  •  .  •  •  cannot  change  its  name,  or  assume  the 
the  form  of  a  new  corporation,  and  thus  escape  its  obligations." 
The  court  drew  a  distinction  between  an  individual  and  a  cor- 
poration, as  to  parting  with  all  its  assets  even  for  the  payment 
of  bona  fide  debts,  and  not  only  held  the  transfer  void  even 
irrespective  of  the  identity  of  the  stockholders,  but  held  the 
new  corporation  liable  to  the  creditors  of  the  old  to  the  extent 
of  the  assets  so  received.  It  is  not  necessary  for  us  to  go  so 
far.  We  only  hold  that,  under  the  circumstances,  specific 
property  of  the  old  corporation  may  be  followed,  as  in  other 
cases  of  transfers  fraudulent  as  to  creditors. 

It  is  said  in  appellee's  argument  that  the  whole  of  the  prop- 
erty of  the  Arouia  company  was  not  sold.  But  in  fact  the 
portion  left  was  not  enough  to  pay  the  landlord's  preferred 
claim  for  rent;  and  as 'to  this  creditor,  the  transfer  was  of  all 
the  available  assets,  and  left 'him  nothing  within  reach -for  pajr- 
ment  of  his  claim. 

Judgment  reversed,  and  now  judgment  for  defendant  on  the 
point  reserved. 

CoRPOiUTiOHfl  —  CoNSOLiDATioii.  —  Ai  to  tlkB  effect  of  the  eonsolidatioii  ol 
two  vorporaiions  upon  the  liabiliiiei  of  the  new  oompaay,  we  note  to  IlC" 
MaAan  ▼.  Mmnmm,  79  Am.  Dw.  406^  497. 

FaAi7i> — Bvmaitai.  —The  qneetion  of  fnad  it  one  of  ful:  Okaumft'  Bny*\ 
T.  BoUn^  121  Ind.  801.  Fraud  ie  seldom  capable  of  direct  proof:  Rots  ▼. 
Miners  67  Mich.  410.  Yet  it  wiU  not  be  presumed  nuleae  the  oiroumstaoeee 
exclude  the  inference  againat  it:  Kettiffy  v.  Troui,  85  Va.  390.  In  RwutU  v. 
Huiskamp,  77  Iowa,  7S7,  the  rule  is  laid  down  that  fraud  may  be  proTod  by 
etrenmstaones  which  naturally  lead  to  tbe  oooclnaion  of  its  emtenoe,  and  that 
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an  instruction  is  erroneous  which  tells  the  jury  that  pnoof  mnsft  b».siiolL  M 
to  m&ke  the  inference  of  frand  irresistible.  Single  facts  standing  alone  can 
hardly  show  fraud,  but  may,  tnkma  togethen  and  in  oonnoetioa  with  all 
the  surrounding  oircumstances,  do  so,  and  they  should  always  be  so  oonsid* 
ered:  ArmUn^  ▼.  Treaty  71  MIoh.  501. 
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(IM  Fmwunvr^fttA  Svi^ra,  a.] 

AurmATioiv  ov  Niqotiaua  FjtpBK,  Bohdin  oi  BxeuLmnio^  oh  Holdsii» 
WHBN.  —  Where  the  sising  and  a  portion  of  the  paper  on  which  a  check 
is  written  have  been  removed  in  that  part  of  the  paper  where  the  amount 
is  written  and  the  words  written  on  the  rubbed  or  scraped  part  of  the 
paper  are  cramped  and  crowded  so  as  to  fit-  the  same  spaoe,  titese  facts  ar«» 
sufficient  to  impose  the  burden  of  explainiDg'  them  upon  the  hoider  of 
the  cheek,  although  it  does  not  appear  that  such  words  were  written  over 
any  particular  amount  previously  written  on  suoh  space.  Where  there 
is  apparent  evidence  of  the  alteration  of  a  negotiable  inatrumeut  in  the 
place  where  the  amount  or  the  date  should  be  written,  the  oomplefc« 
obliteration  of  all  traces  of  the  words  of  the  geunim  instnim«it  doe* 
Bot  shift  the  bunlen  of  proof  from  the  party  offering  Hm  instrument  in 
evidence  to  the  part/  alleging  the  alteration.  And  the  application  of 
this  rule  is  not  affected  by  the  fact  that  both  parties  to  the  transaction 
are  dead. 

P&ESUHPTIOII    AB  TO     EftASUEBS    ON     NiOOIVAllLB    iNflTRnHVNTa.  —  Id    tha 

abasnee  of  evidenoej  the  maker  of  a  negotiable  instnimetit  is  presumed 
to  hswa  issued  it  free  from  all  blemishes,  erasures,  and  alterations,  and 
the  Imnlan  of  showing  that  it  was  defective  when  issued  is  upon  the 
holder.  The  presumption  of  law  in  favor  of  innocence  does  not  extend 
to  the  alteration  of  negotiable  iustruments. 

Thb  amount  of  the  check  referred  to  in  the  opinion  was  one 
€£  the  iteina  of  credit  in  the  account  of  the  executrix  of  James 
E.  N«glb,.  deceased,  who  was  the  executor  of  Christian  Nagle, 
deceaaed.  The  orphans'  court  appointed,  an  auditor  to  ex- 
amine, aod  if  DeGesBary  restate,  the  account.  Certain  lega- 
tees under  the  will  of  Chriadan  Nagle  objected  to  this  credit 
before  the  auditor,  whereupon  the  following  check  was  offered 
in  evideiiGe:  — 

^  No. .  EAaTON,  Pa.,  September  19,  1888. 

"Ftbst  National  Bank. 

'*  Pay  to  James  E.  Naglo. or  bearer, 

the  sum  of  four    teenhundredue. doUaro. 

"$1422.00.  CflBisTiAK  Naqlb. 

'^Iikloraed:  Jamm  B.  Naole." 

Other  facts  are  stated  in  the  opinion. 
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0.  J7.  Meyen^  for  the  appellanta. 
William  MtUehUry  for  the  appellee. 

Clark,  J.  When  the  check  which  ie  the  subject  of  contro- 
versy in  this  case  was  presented  to  the  auditor  for  adjudica- 
tion, it  was  objected  to,  upon  the  ground  that  there  was  an 
alteration  in  the  amount;  that  the  alteration  was  apparent 
and  manifest  upon  the  face  of  the  check;  and  that  the  burden 
was  upon  the  holder,  before  the  check  could  be  received  in  evi- 
dence, by  competent  proofs,  to  explain  it,  and  to  show,  either 
that  the  alteration  was  made  before  its  execution,  or  after- 
wards, with  the  consent  of  the  drawer.  The  auditor,  how- 
ever, was  of  opinion  that  the  check  did  not  exhibit  on  its 
face  any  material  alteration.  Admitting  that  where  the  alleged 
alterations  appeared  the  face  of  the  paper  had  been  scratched 
or  scraped,  he  was  not  able  to  discover  that  the  amount 
of  the  check  had  been  written  over  any  other  amount 
previously  written;  that  is  to  say,  although  the  check  was 
manifestly  blurred  and  disfigured  at  the  place  of  the  alleged 
erasure,  yet  there  was  not,  upon  the  face  of  the  paper,  any 
apparent  alteration  of  the  amount.  **The  witnesses  testify,*' 
says  the  auditor,  "  that  they  can  see  that  the  paper  had  been 
scratched,  and  that  the  ink  blurred  and  appeared  to  have  been 
written  over  .an  erasure;  what  had  been  erased  they  do  not 
pretend  to  say;  it  may  have  been  a  blot  of  ink,  or  the  wrong 
word  may  have  been  written  and  immediately  scratched  out, 
and  thus  the  ink  blurred.  It  certainly  does  not  appear,  either 
to  the  naked  eye,  or  from  an  examination  under  the  micro- 
scope, that  it  was  written  over  any  particular  amount  pre- 
viously written."  The  check  was  therefore  received  in 
evidence,  and  was,  without  any  explanation,  allowed  in  the 
distribution.  The  learned  judge  of  the  court  below,  in  passing 
upon  the  report  of  the  auditor,  says:  *'Now,  an  alteration  is 
defined  to  be  an  act  done  upon  the  instrument,  by  which  its 
meaning  or  language  is  changed:  1  Greenl.  Ev.,  sec.  566. 
Where  does  it  appear  on  the  face  of  this  check  that  it  ever 
conveyed  a  different  meaning,  or  sxx>ke  a  different  language, 
from  what  it  does  to-day?  It  is  said  that  the  letters 
'  teenhun '  are  written  over  an  erasure.  If  that  is  so,  the 
check  does  not  disclose  it,  and  at  this  stage  of  the  inquiry  we 
can  look  no  further.  All  that  the  check  shows  is,  that  the 
face  of  the  paper,  where  those  letters  appear,  had  been  scraped 
before  the  letters  were  written.     It  is  admitted  that  not  the 
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BlighteBt  trace  of  any  previous  matter,  either  written  or  printed, 
can  be  discovered  at  this  point.  To  erase  is  '  to  rub  or  scrape 
out;  as  letters  or  characters  written,  engraved,  or  printed ': 
Webster.  The  scratching  or  scraping  of  the  surface  of  blank 
paper  is  not  an  erasure,  in  any  accepted  sense  of  that  term. 
We  think,  therefore,  that  the  learned  auditor  did  right  in  re- 
ceiving the  check  in  evidence." 

If  the  rule  be  as  stated  by  the  learned  judge,  the  success  in 
completely  obliterating  all  traces  of  the  words  of  the  genuine 
instrument,  although  there  may  be  other  evidences  of  altera- 
tion apparent,  shifts  the  burden  of  proof  from  the  party  offer- 
ing the  paper  in  evidence  to  the  party  alleging  the  alteration. 
This  would,  in  effect,  we  think,  be  to  offer  a  premium  upon  the 
forger's  skill.  If  there  be  apparent  proof  on  the  face  of  the 
paper  that  an  alteration  has  been  made  in  the  place  where 
the  amount  or  the  date  of  a  check  or  note  should  be  written, 
it  must  be  supposed,  prima  fade^  that  it  was  the  amountor  the 
date  which  is  altered,  and  that  the  alteration  is  to  the  preju- 
dice of  the  party  executing  it.  If  this  were  not  so,  it  would, 
in  all  cases,  fall  upon  the  drawer  of  the  check  or  the  maker 
of  the  note,  in  the  first  instance,  to  show  what  was  the  matter 
erased,  before  the  holder  is  required  to  explain  what  is  other- 
wise manifest,  viz.,  that  the  instrument  has  been  altered  in  a 
material  part. 

At  the  argument  of  the  cause  in  this  court,  the  check  w&s 
produced, and  submitted  to  our  inspection;  photographic  copies 
were  also  provided,  and  we  have  tfaas  been  afforded  the  same 
opportunities  for  examination  of  the  paper  as  the  auditor  or  the 
court  below.  The  mere  fact  that  some  of  the  words  of  a  writ- 
ing appear  to  have  been  written  upon  paper,  where  it  has  pre- 
viously been  rubbed  or  scraped,  and  that  the  ink  has  run  so  as 
to  create  a  blurred  appearance, — that,  and  no  more,  might  not, 
perhaps,  import  any  alteration,  although  this  occurred  in  a  ma- 
terial part;  but  the  fact  that  an  erasure  has  been  made,  where 
the  surface  of  the  paper  has  been  scraped,  may  become  appar- 
ent from  various  facts  exhibited  on  the  face  of  the  paper  itself; 
the  writing  upon  the  erased  surface  may  be  with  a  different 
pen,  in  different  ink,  or  in  a  different  hand^  or  the  words  may 
be  crowded  and  cramped  to  fit  the  space  originally  occupied. 
The  mere  roughness  of  the  surface  is  not  likely  to  affect  the 
general  style  and  spacing  of  the  words,  but  when  certain  words 
are  erased,  and  others  are  inserted  in  lieu  thereof,  in  a  space 
eit!:cr  too  small  or  too  large  to  receive  them,  the  alteration  is 
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usually  inserted  in  sQch  a  craaiped  oi  etowded  BaaBneff,  or  in 
such  extended  form,  a&  to  plainly  iadicate the  altecaiioa.  Sinir 
pie  faults  in  wrltiag,  blots^  o£  Uemiehee  ai^e,  ioi  moat  casea, 
thus  readily  distiaguishable  teoak  an  altera-tion  in  the  body  cvf 
the  instrument^  wbetber  ascKle  fraudulently  or  in  good  faitk. 
That  this  check  wii»  scva^ped  or  rubbed,  as  if  to  eraae  aome- 
thing,  is  patent  and  plain;  indeed^  that  is  neit  di^xited.  Tfao 
sizing  and.  a  portion  of  the  surface  of  the  paper  have  been  re- 
moved; at  this  particular  place  the  paper  is  so  thin  tiuit,  hold- 
ing it  to  the  light,  one  may  almost  see  through  it;  whereas  the 
other  portions  of  the  paper  are  quite  perfect;  the  marks  of  an 
instrument  with  a  sharp  edge  are  plainly  visible.  The  allega* 
lion  is,  that  the  check,  originally,  wae  for  $422  (although 
written  four  huudred  iV«  dollars),  and  was  raised  to  $1,422L 
It  is  plain  that  the  words  '*the  sum  of  four  .  •  •  .  iV«"  are 
unaltered.  They  are  undoubtedly  just  aa  they  were  originally 
written.  It  is  very  remarkable  that  where  the  writer  had 
plenty  of  room,  and  to  spore,  in  the  line  devoted  to  the 
amount,  and  he  started  out  a^^arently  to  occupy  it,  that  he 
should  stop  at  the  place  of  the  erasure,  in  the  middle  of  a 
word,  and  from  that  poiut  cramp  and  crowd  the  words  or  let- 
ters, as  if  the  space  waa  limited.  It  wiU  be  obs^ved,  aleo^ 
that  the  crowding  of  the  letters  and  contracting  of  the  spaeetf 
is  confined  to  the  place  where  the  paper  was  scraped;  that  the 
space  covered  by  the  aUeged  erasure  is  j.uat  sufiQcient  to  con- 
tain the  word  '^  hundred "  with  the  usual  spacing,  and  tha 
letters  ''dred  '^  appear  to  bft  written  upon  the  apaoe  between 
the  "iV«''  A^d  tbe  word  preceding^  where  no  erasure  was 
made;  that  after  tbe  word  *'four  "  there  is  apparent  aremsant 
of  the  matter  erased,  and  that  the  letters  *'  teen  "  appear  to 
have  had  no  connection  with  '^four"  ttntil  after  the  erasnre,  the 
hair-line  finish  of  the  '*  r  "  having  been  formed  as  if  that  letter 
was  the  last  one  of  the  word.  It  is  also  a  ainguW  ooincidenee 
that  the  figure'^  1/'  in  the  figures  on  ths  corner^ denoting  the 
amount  of  ihe  check,  is  very  close  to  the  ($)  dellaPHnark, 
and  is  of  a  much  darker  shade  or  color  than  eitheff  of  the  other 
figures,  which  are  alleged  to  have  beeii  uiade  at  Hae  sama  titte, 
with  tbe  same  ink  and  the  same  pen.  The  geasral  i^peu^ 
ance  is  that  of  an  altered  paper.  The  alttf  ation^  w«  thiitk,  is 
manifest  and  apparent  at  the  first  glance,  and  a  critical  and 
careful  examination  confirms  this  impression.  The  altera,  tkm 
may  have  been  made  at  the  time^  with  the.  knowledge  an.*  ap* 
proval  of  the  parties;  but  as  the  writings  inckidiac  tbe  altera«> 
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tion,  18  in  the  hand  of  ihe  payee,  it  i«  the  doty  (^  the  bdider 
to  explain  it  It  is  unimportant  thai  both  parties  to  the  trane- 
actk>n  are  dead;  an  explanation  is  thtjreby  rendered  more 
di£Scult|  perhaps,  but  the  security  and  safe  transmiesioo  of 
negotiable  paper  demand  that  the  rule  so  well  established  in 
oar  decisions  shall  be  maintained.  The  ixiaker  of  negotiable 
paper  is  always  presumed,  in  the  absence  of  evidence,  to  have 
issued  it  clear  of  all  blemishes,  erasures,  and  alterations,  and 
the  burden  of  showing  that  it  was  defective  when  issued  is 
upon  the  bolder:  Hefner  v.  W^urick,  32  Pa.  St.  423.  As  a 
general  rule,  the  law  presumes  in  favor  of  innocence;  but  this 
presomption  does  not  extend  to  the  alteration  of  negotiable 
instruments.  "  His  who  takes  a  blemished  bill  or  note  takes 
it  with  all  its  imperfections  on  its  head.  He  becomes  sponsor 
for  them,  and  though  he  act  honestly,  he  acts  negligently. 
But  the  law  presumes  against  negligenoe  as  a  degree  of  culpa- 
bility; and  ii  presomes  that  he  had  not  only  satisfied  himself 
of  the  innocence  of  the  transaetion,  but  that  he  had  provided 
himself  with  the  proofs  of  it,  to  meet  a  scrutiny  he  had  reason 
to  ex{)ect ":  Simpson  v.  Stackhouse^  9  Pa.  St  186;  49  Amu  Dec. 
564.  To  the  same  efO^ct  are  Pai%€  v.  Edsell,  19  Pa.  St  178; 
Clarh  ▼.  Beh^%  22  Pa.  St  607;  62  Am.  Dec.  S07;  MiUer  v. 
Seed^  27  Pa.  St  244;  67  Am.  Dec.  688;  and  many  other  cases. 

The  distinction  as  to  the  province  of  the  court  and  of  the 
jury,  excepting  as  it  may  involve  the  question  of  the  burden 
of  proof,  is  rendered  unimportant  by  the  fact  that  the  auditor 
in  the  first  instance,  and  the  learned  judge  afterwards,  per- 
fi>rmed  the  functions  of  both  court  and  Jury.  The  check  was 
not  only  received  in  evidence,  but  it  was  allowed  in  the  dis- 
tribution, without  any  explanation  whatever.  We  are  of  opin- 
ion that  the  decree  in  this  case  cannot  be  sustained. 

The  decree  ctf  the  orphans'  court  is  therefore  reversed,  and 
the  record  remitted  lor  further  proceedingSi  the  appellee  tp 
oay  the  costs  of  this  appeaL 

Altsrattov  ov  l2f8XBUMiurT8  —  Nboottabls  Instrumbnts.  —  The  bur- 
den of  proving  an  alteration  in  a  draft,  after  its  execution,  rests  upon  him 
who  afleges  it;  hat  the  bardea  sfaiftB  from  him  to  hie  adrersary,  where  the 
draft  appears  upon  its  face  to  have  been  altered  in  any  substantial  partiovbur: 
HarriM  ▼.  Bank^  22  Fla.  iOl;  1  Am.  St  Rep.  20L  The  harden  of  proof  is 
upon  the  maker  of  a  promissoiy  note  to  show  that  an  alteration  therein  was 
made  after  its  delivery:  WHaon  ▼.  Hayes,  40  Minn.  681;  12  Am.  St.  Rep. 
7M.  B«t  the  holder  must  prove  that  an  alteration  was  ioaeoently  made: 
Onmwdi  t.  Ltifaia^  SI  Me.  44;  10  An.  dt  Itep.  238^  smd  note.  For  a  party 
tlaimi'Hg  nader  a  negotiable  instnuneat  must  renwve  any  suspicion  as  to  its 
Am.  St.  Kmf..  Vol.  Xnc.  — 4S 
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•Iterfttton:  Naaonal  Ulster  Cmtnif  Bank  r.  Uadden^  114  K.  Y.  280;  11  Am. 
8t  Rap.  633,  and  note;  Dewee$  r,  BhaUwer,  70  Tex.  406;  Rodfigua  ▼.  Haifnes, 
76  Tex.  225.  Bat  where  there  ia  nothing  eaBpioiona  npon  the  faoe  of  a  negoti- 
able inatramentk  raiting  a  preenmption  that  an  alteration  appearing  therein 
was  made  after  its  ezecation,  it  ia  not  obligatory  upon  the  one  introducing 
the  inatrament  to  ahow  that  anch  alteration  waa  made  before  the  execution 
el  the  papoTt  for  the  praenmptioa  ia  to  the  oontraryt  Brand  t.  Jokmvwef  60 
M ioh.  2ia 


Stabok  V.  UNioy   Central  Lifb  Insubanob  Go. 

(184  PSHliaTLyANIA  8TATS,  46.) 

SvioiDS  ov  Ihsuued  Difbitu  to  AcnoN  on  Polict  whsn.  —  Where  a 
policy  of  life  inanraaoe  oontaina  a  oondition  that  in  caae  the  tnetired 
aball  die  by  his  own  hand,  whether  aane  or  insane,  the  poliey  ahall  be- 
come null  and  void,  the  anicide  of  the  insured  will  bar  a  recovery  on  the 
policy,  notwithstanding  another  condition  of  the  policy  provides  that 
the  policy  ahall  be  subject  to  the  provisions  of  a  statute  which  enacta 
that  '*all  companies,  after  having  received  three  annual  premiums  on 
any  policy  issued  on  the  life  of  any  person  in  this  state,  are  eatopped 
from  defending^  npon  any  other  ground  than  fraud,  againat  any  claim 
arising  upon  such  policy  by  reason  of  any  errors,  omiaaions,  or  misstate- 
ments of  the  assured,  in  any  application  made  by  such  assured,  on 
which  the  policy  was  issued,  except  as  to  age."  Tlie  latter  condition 
doea  not  afFect  the  former  one,  but  relatea  aolely  to  defenaee  based  ca 
errors,  omissions,  or  miaatatements  in  the 


Assumpsit.    The  opinion  states  the  case. 

Charlea  F.  Walter^  and  W.  M.  Rarm^y^  for  the  appellaot. 

H,  J.  SieeUf  for  the  appellee. 

Stbrrett,  J.  In  his  statement,  plaintiff  claimed  two  thou- 
sand dolIarSi  the  full  face  value  of  the  policy.  The  company, 
in  its  affidavit  of  defense,  averred  that  the  insured,  by  reason 
of  his  having  committed  suicide  on  July  27,  1889,  violated 
the  eighth  condition  of  his  policy,  and  thereby  rendered  the 
same  null  and  void  except  as  to  the  sum  of  174.52,  the  **  re- 
serve value  "  of  the  policy,  which  is  protected  by  the  ninth 
oondition  thereof.  The  eighth  condition,  above  referred  tO| 
provides  ^  that  in  case  the  insured  shall  die  by  his  own  hand, 
whether  sane  or  insane,  •  •  •  •  this  policy  shall  become  duU 
and  void.'* 

The  plaintiff,  having  elected  to  take  judgment  for  the  re- 
serve value  admitted  to  be  due,  and  proceed  for  the  residue, 
entered  a  rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense.  The  rule  was  afterwards  made  absolute,  and  judg- 
ment entered  accordingly.     From  that  judgment  this  appeal 
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was  takoDi  and  the  only  question  for  our  consideration  is, 
whether  the  court  below  erred  in  construing  the  thirteenth 
condition  of  the  policy,  and  holding  that  the  company  was 
estopped  by  its  provisions  from  insisting  on  the  bar  of  the 
eighth  conditioni  above  quoted.  The  thirteenth  condition  is 
as  follows:  — 

••  Whether  the  insured  reside  in  Ohio  or  elsewhere,  this  pol- 
icy is  issued  subject  to  the  following  named  section  of  the  Ohio 
Revised  Statutes:  '  Section  8626.  All  companies,  after  having 
received  three  annual  premiums  on  any  policy  issued  on  the 
life  of  any  person  in  this  state,  are  estopped  from  defending, 
upon  any  other  ground  than  fraud,  against  any'  claim  arising 
upon  such  policy  by  reason  of  any  errors,  omissions,  or  mis- 
statements of  the  assured  in  any  application  made  by  such 
assured  on  which  the  policy  was  issued,  except  as  to  age.' " 

It  was  conceded  that  the  three  annual  premiums  were  paid 
by  plaintiff's  intestate,  and  if  the  learned  president  of  the 
common  pleas  was  right  in  his  construction  of  the  thirteenth 
condition,  the  company  was  estopped  from  enforcing  the  bar 
of  the  eighth  condition  of  the  policy  in  this  case;  but  we  are 
of  opinion  that  he  was  mistaken  as  to  the  scope  and  effect  ol 
the  thirteenth  condition.  In  our  opinion,  it  has  no  effect 
whatever  on  the  eighth  condition. 

The  condition  in  question  is  not  as  clearly  expressed  as  it 
might  have  been,  and  its  meaning  is  further  obscured  by  the 
omission  of  a  comma  after  the  words  '^  such  policy .''  For- 
merly, it  was  unusual  to  punctuate  legislative  acts  and  deeds, 
but  in  construing  them  the  courts  always  read  them  with  such 
stops  as  gave  effect  to  the  whole:  4  I.  R.  65.  It  is  well  settled 
that  neither  punctuation  nor  the  absence  of  points  is  to  be 
eeriously  regarded  in  the  construction  of  statutes.  It  was  in- 
tended by  the  condition  under  consideration  that  the  company, 
after  having  received  three  annual  premiums,  should  be  es- 
topped from  defending,  etc.,  on  the  ground  that  errors,  omis- 
sions, or  misstatements  were  made  by  the  assured  in  the 
application  on  which  the  policy  was  issued,  unless  such  errors, 
omissions,  or  misstatements  weru  of  such  a  character  as  to 
amount  to  actual  fraud,  exceping,  however,  misstatements  as 
to  age,  whether  fraudulently  made  or  not.  In  other  words, 
the  thirteenth  condition  relates  solely  to  defenses  based  on 
errors,  omissions,  or  misstatements  in  the  application,  and  with 
the  exception  of  errors  or  misstatements  as  to  age,  it  debars 
the  company  from  defending  on  either  ground,  in  case  the  er- 
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lor,  omiMioB,  or  mlMtatement  was  iiutdvertently  or  inDocentty 
made;  but  it  does  not  prohibit  the  company  from  defending 
OD  the  ground  that  the  errors,  omissions,  or  misstatements 
were  fraudulently  made,  or  on  the  ground  that  error  or  mis- 
statement as  to  age  was  actually  made,  whether  fraudulently 
or  not. 

We  find  nothing  in  any  of  the  proyisions  of  the  policy  that 
was  intended  to  estop  the  company,  in  any  case  of  suicids^ 
from  setting  up  the  bar  to  the  eighth  condition,  except  to  the 
extent  of  the  "  reserve  value  "  of  the  policy,  to  which  refer- 
ence has  already  been  made. 

Judgment  reversed.  

Life  IifsujUHCB"^  Suicidb.  —  Satcide  ia  not  reoogniied  m  a  defeiiBa  to  aa 
Botion  vpon  a  policy  for  Hfo  iiMsrailoa,  «ii1e«  it  hm  been  to  otipalatod  m  tfaa 
policy:  Jkirrom  w.  FamHif  Fmd  8oc^  US  N.  Y«  6S7;  IS  Aa.  8t  Rep.  431^ 
aad  Dote4S^  4S7.  Saa^xtaodad  note  to  Breaated  r.  Fmrman*  L.AT.C(k, 
59  Am.  Dec  487-497,  npon  the  eiaot  of  tha  aaidda  of  aa  Manrad  an  tfaa 
light  to  raoovar  on  a  fife  ioaiiranoa  policy. 


Estate  of  FBSimtii. 

riM  PEHNSTLTAHIA  8TATB»eT.] 

TBUsm  HOT  Ijablb  tor  Lossb  OocAsioif  sd  bt  Bad  Farh  ea  Cana  op 
an  Oo-numnB.  —  A  truataa  daaa  oat,  by  vktsa  af  hia  aeciaptaaow  of  a 
trusty  baaone  aa  manrar  of  tha  troat  fanda  i^faiaat  tha  poaMbOity  ti 
laas,  nor  a  aarety  far  his  oo-traataa.  fiia  ludartakii^  Ib  panooal,  roqnir* 
in^  of  him  good  faith  and  raaaonabla  diligence,  and  if  these  reqairementa 
are  met,  he  ia  not  liable  for  loesea  occasioned  by  tfaa  bad  faith  or  tba 
crimes  of  his  oo* trustee. 

TRDiJTKB  LlABLB  IDB  ElfBBEZLBlCBIlT  OT  TbUBT    FvVO  BT  BIB  Oo-TRUBTflB 

waas.  —  Where  two  of  three  tmateea  of  a  fund  directed  to  be  invested 
in  good  real  estate  security  pnt  it  into  the  power  of  a  third  trustee  to 
collect  the  principal  of  a  mortgage  belonging  to  the  trust,  it  la  their  duty 
to  see  that  such  principal  is  properly  reioTected.  And  if  they  neglaot 
this  duty,  and  tha  money  ia»  through  their  n^gieofc*  lost  by  the  ambe^ 
aiement  thereof  by  their  oo-tmstee^  they  will  be  liable  for  the  loss. 
Tbustek  not  LlABLB  FOR  Fraitd  OF  HIS  Co-TRir&TBB  WHBB.  —  Where 
two  of  three  trustees  leav^e  with  the  third  trastoe  securities  belonging  to 
the  trust,  which  he  embezzles,  if  they  hare  not  dona  or  aoiitted  to  do 
anything  which  has  oontributed  to  randar  tha  fraud  poaaibK  ^hay  wiU 
not  be  raapoosible  for  ifca  conseqnenoea. 

OO-TRaSTBBS  LlABLB  FOB  EmBBZZLBMRNT  OF  TbUSTKB  MAT  AfPLT  PbOCBEM 

OF  Srcuritiss  Qiybn  Thbm  bt  Him  as  Hb  Dirbots.  —  Where  a 
trustee  who  has  embezzled  trust  funds,  for  a  part  of  whieh  hia  oo- 
truataea  are  liable  on  the  ground  of  their  negligence,  puts  in  tfaa  hands 
af  hia  oo- trustees  such  securities  as  he  has,  oonfesaaa  jndgment  in  tfaaif 
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iMPor  lor  Hm  aaMOBfei  embeiried,  and  divMit  ttat  A«  noneys  t»  be 
•bUaoted  from  wuk  SMnritiM  thaU  be  iqppropriated  to  the  payia«it  of 
llie  AQumnt  for  whieh  the  oo-iraatoM  aze  liaUa^  tli^f  bava  tba  rigb^  to 
apply  it  aa  bo  baa  diroctod. 

Thb  facto  are  a totod  in  the  opinioii. 

W.  Horau  Hepbwm  and   Theodore   W.  Beai^  for  the  ap- 

pellanta. 

Charles  Hwuieker  andJamee  H,  Shaleepeare^  for  the  ap-> 

pellee. 

Williams,  J.  The  testator  died  in  Ma  j,  1873.  He  directed 
his  executors  to  conrerl  his  estate,  real  and  personal,  into 
money,  and  aa  to  one  third  of  the  proceeds,  to  inrest  the  same 
in  *'  good  real  estate  securities,''  and  pay  the  income  thereof 
8emi-annuaIIy  to  his  wife,  Jane  Fesmire,  during  her  natural 
life,  and  after  her  death,  then  over  to  his  children  or  their 
representatives,  absolutely.  He  named  his  executors  in  these 
words:  ^  I  nominate  and  appoint  my  friend  Josiah  Kerper, 
my  son,  Peter  Fesmire,  and  my  son-in-law  Ephraim  Magargal, 
the  executors  of  this  my  last  will  and  testament."  In  June, 
1876,  tiie  executors  settled  their  account  in  the  orphans'  court, 
showing  the  performance  of  the  duties  imposed  by  the  will  in 
the  sale  of  the  property  of  the  testator  and  the  appropriation 
of  the  proceeds,  and  that  they  had  ready  for  investment  the 
one  third  of  the  entire  fund,  amounting  to  $7,306.12,  for  the 
purpose  of  raimng  an  income  for  the  widow.  This  account 
was  confirmed.  The  fund  in  hand  was  then  invested  in  three 
mortgages,  which,  it  is  conceded,  were  '^good  real  estate 
seeuritiee,**  and  the  executors  he]d  these  mortgages  thereafter 
as  trusteee  under  the  trust  created  for  Jane  Fesmire  by  the 
terms  of  the  will.  Kerper  lived  near  the  widow,  had  been  the 
trusted  friend  of  the  testator  for  years,  was  in  active  business, 
and  apparently  a  prosperous  man.  Fesmire,  the  son,  lived  in 
another  part  of  the  county,  and  at  a  considerable  distance 
from  the  widow.  Magargal  lived  in  the  state  of  Delaware. 
Both  were  farmers,  in  moderate  circumstances,  living  on  and 
cultivating  their  Isrms.  Neither  of  them  was  able  to  attend 
to  the  collection  of  the  interest  on  the  mortgages  and  its  pay- 
ment to  the  widow,  without  considerable  inconvenience  and 
expense.  The  mortgages  were  therefore  left  in  the  custody  of 
Kerper,  as  the  one  of  their  number  most  conveniently  situated 
and  best  qualified  to  act  in  the  premises,  and  he  undertook  to 
collect  and  pay  over  Uie  interest.    For  about  ten  years  he  die* 
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charged  the  duty  faithfully,  and  made  prompt  payment  of  the 
interest  collected.  In  October,  1886,  he  failed  to  pay  the 
interest  falling  due,  and  the  widow  at  once  made  complaint 
to  Fesmire  and  Magargal.  They  gave  the  subject  prompt 
attention,  and  soon  learned,  to  their  great  surprise,  that 
Kerper  had  attempted  to  embezzle  the  proceeds  of  all  the 
mortgages,  and  was  in  failing  circumstances.  They  at  once 
began  proceedings  to  remove  Kerper  from  the  trust,  and  to 
recover  the  trust  funds.  The  widow  is  now  endeavoring  to 
hold  them  responsible  for  the  interest  which  the  money  em- 
bezzled by  Kerper  should  have  earned  if  he  had  not  gotten 
it  into  his  own  hands,  and  the  court  below  held  that  they  were 
liable  to  her  for  it,  although  no  part  of  it  has  ever  come  into 
their  hands.  It  is  from  this  ruling  that  the  appeal  in  this 
case  was  taken. 

The  general  rule  in  relation  to  the  liability  of  co-trustees  is 
well  settled  in  this  state.  They  are  responsible,  ordinarily,  for 
their  own  acts  and  omissions,  but  not  for  those  of  their  associ* 
ates.  So  an  executor  will  not  be  liable  for  a  devastavit  com- 
mitted by  his  co-executor,  unless  he  has  contributed  in  some 
manner  to  it:  Brightly's  Equity,  359.  The  statement  of  the 
rule,  by  Coulter,  J.,  in  Hall  v.  Boyd^  6  Pa.  St.  270,  is  referred  to 
by  several  of  the  later  cases  as  the  best  statement  of  the  rule  to 
be  found  in  our  books,  and  it  is  cited  with  approval  so  recently 
as  Wilson^s  Appeal^  1 15  Pa.  St.  95.  It  is,  in  substance,  that  the  act 
of  one  of  several  executors  in  relation  to  the  testator's  goods,  as 
in  making  sale,  delivering  possession,  or  receipt  of  the  price,  is 
the  act  of  all,  as  all  have  authority  to  do  the  act;  but  each  is  liable 
individually  no  further  than  assets  have  come  to  his  hands,  ex- 
cept for  his  own  fraud  or  negligence.  It  may  be  necessary  Ibr 
trustees  to  join  in  executing  receipts  for  money  in  many  cases, 
but  the  fact  that  they  do  so  join  is  not  conclusive  evidence  that 
they  are  jointly  liable;  for  in  the  absence  of  fraud  and  negli- 
gence, each  will  be  held  liable  only  for  what  he  actually  receives: 
SidVB  Appeal,  10  Pa.  St.  149;  WUbotCs  Appeal,  116  Pa.  St  95. 
The  law  requires  of  a  trustee  fidelity  to  the  trust,  and  the 
exercise  of  the  same  measure  of  diligence  that  a  man  of  ordi- 
nary prudence  may  be  expected  to  exercise  in  the  care  of  his 
own  property  under  the  same  circumstances:  Joneses  Appeal, 
8  Watts  &  S.  143;  42  Am.  Dec.  281.  A  trustee  does  not  be- 
come, by  virtue  of  his  acceptance  of  the  trust,  an  insurer  of 
the  trust  funds  against  the  possibility  of  loss,  nor  a  surety  for 
his  co-trustee.     His  undertaking  is  personal,  and  requires  of 
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liiin  good  fiiith  and  reasonable  diligence.  If  these  require- 
ments are  met,  he  is  not  liable  for  losses  occasioned  bj  the  bad 
faith  or  the  crimes  of  his  co-trustees.  The  appellants  must  be 
judged  by  this  standard. 

The  trust  funds  in  this  case  were  invested  in  three  mort- 
gages. One  of  these  was  for  14,000,  one  for  12,500,  and  one 
for  1806.12,  to  which  we  will  refer  as  Nos.  1, 2,  and  3,  respect- 
ively. 

In  October,  1883,  Kerper  represented  to  his  co-trustees  that 
the  land  covered  by  mortgage  No.  1  had  been  sold  by  the 
owner,  who  wished  to  pay  the  money,  and  have  the  mortgage 
satisfied  to  enable  him  to  make  title  to  the  purchaser.  He 
stated  at  the  same  time  that  he  had  an  opportunity  to  loan 
the  money  again  on  real  estate  in  Norristown.  At  his  in- 
stance,  both  Feemire  and  Magargal  executed  an  assignment 
of  the  mortgage,  and  left  it  in  his  hands  to  enable  him 
to  satisfy  it  He  received  the  four  thousand  dollars,  and  in- 
stead of  reinvesting  it,  he  embeuled  it,  but  paid  the  inter- 
est regularly  until  October,  1885,  to  the  widow.  Neither 
Feemire  nor  Magargal  gave  any  attention  to  the  reinvest- 
ment of  this  money,  and  both  of  them  were  ignorant  of  Ker- 
per's  misconduct,  until  they  discovered  it  after  notice  from 
the  widow  that  she  had  not  been  paid  the  interest  due  her  in 
October,  1885.  During  the  two  years  intervening,  Kerper 
was  in  active  business  and  in  good  repute;  and  as  he  paid  the 
interest  punctually,  there  was  nothing  to  call  the  attention  of 
the  appellants  to  this  subject  But  when  they  put  it  in  Ker- 
per's  power  to  collect  the  money  on  the  mortgage,  it  became 
their  duty  to  see  that  it  was  again  invested  in  "  good  real 
estate  security";  and  if  they  had  not  neglected  this  duty,  the 
loss  would  not  have  been  sustained.  They  did  neglect  it. 
The  embezzlement  was  made  possible  beause  they  neglected  it, 
and  their  liability  grows  out  of  their  negligence.  We  think 
the  learned  judge  of  the  court  below  was  right  in  holding  them 
liable  for  the  loss  of  the  proceeds  of  mortgage  No.  1. 

An  examination  of  mortgage  No.  2  disclosed  the  fact  that 
Kerper  had  received  the  money  due  upon  it,  and  attempted  to 
satisfy  it  by  his  individual  receipt  He  never  consulted  his  co- 
trustees in  regard  to  the  satisfaction  of  this  mortgage,  and  when 
they  discovered  what  he  had  attempted  to  do,  they  promptly 
disavowed  his  act,  and  began  proceedings  for  the  enforcement 
of  the  lien  and  the  collection  of  the  money,  which  are  still 
pending.    If  the  money  is  collected,  it  will  be  their  duty  to  see 
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to  its  Inyestinent  at  intorest,  as  required  bj  the  will.  If  it  ta 
not  collected  becaase  of  the  frand  of  Kerper,  thej  hare  neither 
done  nor  omitted  to  do  anjthing  which  has  contributed  to 
render  that  fraud  possible,  or  which  can  make  them  resjKwsi- 
ble  for  its  consequences. 

Precisely  the  same  thing  is  true  of  mortgage  No.  S.  The 
appellants  knew  nothing  of  Kerper's  effort  to  get  the  money 
due  upon  it  into  his  hands,  until  they  learned  it  in  the  course 
of  their  inrestigatioos  in  the  fS&Il  of  1886.  It  was  a  circum- 
stance they  had  no  reason  to  anticipate,  and  they  are  charge 
aUe  with  no  negligence  in  regard  to  it.  The  arrangement 
under  which  these  mortgages  were  left  in  the  possession  of 
Kerper,  and  he  authorized  to  receiTe  the  interest  upon  them 
for  the  benefit  of  the  widow,  was,  in  the  light  of  all  the  circum- 
stances that  led  to  it,  a  reasonable  and  proper  one.  For  ten 
years  it  was  a  satisfactory  one.  It  is  not  now  alleged  that  it 
was  imprOTidently  made,  or  that  suffering  the  securities  to  re- 
main in  the  hands  of  their  co-trustee,  who,  equally  with  them- 
selres,  was  entitled  to  their  custody,  was  an  act  of  negligence 
on  the  part  of  the  appellants.  There  is,  therefore,  no  reason 
for  holding  them  personally  liable  for  KerpeFs  embeszleraent, 
or  his  attempt  to  embeszle  the  proceeds  of  mortgage  No.  3. 

The  wrong  that  has  been  done  has  been  the  work  of  Kerper 
alone,  so  far  as  mortgages  Nos.  2  and  3  are  concerned.  As  to 
Na  1|  the  appellants  put  it  in  his  power  to  satisfy  the  mort- 
gage, and  take  the  proceeds  into  his  own  bands;  and  then 
they  neglected  to  perform  the  duty  which  the  will  imposed, 
viz.,  to  see  to  its  investment  in  good  real  estate  securities. 
Because  of  this  neglect,  they  are  liable  for  the  amount  of  mort- 
gage No.  1.  Their  duties  as  trustees  require  them  to  be  vi- 
gilant and  active  in  their  efforts  to  recover  on  mortgage  No.  8, 
and  to  convert  into  money  the  securities  received  from  Kerper 
for  the  purpose  of  indemnifying  them  against  his  embezzle- 
ments. They  must  use  due  diligence  to  restore  the  trust  funds, 
and  provide  an  income  for  the  widow;  but  they  cannot  be  com- 
pelled to  pay  out  money  which  they  never  received,  and  for 
the  loss  of  which  they  are  not  accountable. 

A  question  is  raised  over  the  contract  between  Kerper  and 
the  appellants,  bearing  date  March  31,  1886.  When  charged 
with  his  embezzlements,  Kerper  put  such  securities  as  he  had 
in  the  hands  of  his  co-trustees;  and  by  the  contract  between 
himself  and  them,  he  directed  in  what  manner  the  money 
obtained  on  the  securities  should  be  applied.    The  order  of 
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ftppHcation  was,  first,  to  the  payment  of  the  four  thousand  dol- 
lars received  on  mortgage  No.  1;  which  was  wholly  lost  to  the 
trust  unless  it  could  be  realized  from  the  securities  which  he 
turned  over  under  the  terms  of  this  contract;  next,  to  the 
payment  of  the  amount  of  mortgage  No.  8,  which  had  been 
received  by  him  as  the  result  of  legal  proceedings  taken  for 
its  collection;  last,  to  the  payment,  either  to  the  trustees  or 
to  the  mortgagor,  if  compelled  to  pay  the  mortgage  by  virtue 
of  the  proceedings  now  pending,  of  the  amount  of  mortgage 
No.  2.  As  these  securities  were  furnished  by  Kerper,  he  had 
a  right  to  direct  their  appropriation.  In  the  exercise  of  that 
ii|^t  he  seems  to  us  to  have  acted  properly,  and  to  have  been 
just  to  his  co-trusiees,  without  the  least  un&irness  towards  his 
cestui  qm  trusL  The  wrong  done  by  him  was  in  the  attempt 
to  embezzle  the  entire  fund,  which,  as  trustee,  it  was  his  duty 
to  protect  The  contract  of  March  81,  1886,  was  an  effort  to 
make  amends  for  this  wrong,  and  restore  the  fund,  as  far  as 
the  securities  would  reach;  and  the  appellants  have  a  right 
to  apply  the  moneys  received  upon  them  in  accordance  with 
the  terms  of  the  contract. 

The  decree  is  reversed,  and  record  remitted,  with  directions 
to  restate  the  account  in  ajccordance  with  this  opinion* 

TrVSIB  AKD   TbUSTSSS  —  LlABILITT  OV    TrUSTSB    1X)B  AcTB  or  CO-TRUB- 

TIB.  —  For  a  diMassion  of  the  liability  of  a  tmsteo  for  the  aots,  defaults,  and 
t»eaebat  «f  tnui  of  kk  eo-traatee^  see  note  to  J<met^»  ^PP^  ^  Am.  Dee. 
t88-281;  Brmm  v»  OiUO,  lift  N.  T.  10;  12  ija.  St  lUp.  764»  andsetew 
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[184  PaNVtrLVAHIA.  STATa,  16L] 
SXSMTTIOKS    ntOM    LUBUJIT    FOB    NBGLIGBNCSy   Ck>NTRAOn  SflPULATnrO 

fOR,  Strxotlt  OowsntrsD.  —  Oontracts  stipulating  for  exemption  from 
Itabitilgr  for  aegligence  are  not  favored  by  the  law,  and  in  some  instaacea, 
aa  in  tha  eaaa  ot  oommon  earners,  they  are  prohibited  aa  against  publio 
policy.  In  all  oases»  each  contracts  should  be  strictly  oonstnied,  with 
every  intendment  against  the  party  seeking  their  protection. 

OrannBOIAL  AOKIOr  LlABLBVORNBOLTaXNT  PcnBLIOATION  OT  MlSSTATSMEHT 

warn. —A  eompeny  doing  hosineas  as  a  oonunereial  agency  is  liable  to 
» aabaoribar  for  injury  oceasaened  to  him  by  his  relying  ea  a  miastate* 
meat  aa  to  the  financial  eondition  of  a  party,  which  it  negligently  prints 
hii  a  book  published  by  it  for  circulation  among  its  subscribers,  not. 
withstanding  the  contract^  between  such  company  and  the  subscriber 
stipalatsa  tfiat  the  oompany  shall  not  be  liable  for  any  loss  or  injury 
tsBsaii  by  tba  neglset  or  olher  aet  of  any  officer  or  agent  of  the  oompany 
in  proooring,  collecting,  and  oomnwnicating  anoh  information,  and  thai 
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the  eompany  doM  not  guarantee  the  coirectneee  of  such  informatioo* 
when  the  information  fnmished  to  the  company  by  ita  officers  and  agentt 
ia  oorrect,  bat  the  mistake  is  tbe  blander  of  the  company  in  erroneously 
printing  it  in  the  book. 

Action  to  recover  damages  for  negligence.  The  book  re- 
ferred to  in  the  opinion  was  purchased  by  the  plaintiffs  from 
the  defendant  for  the  sum  of  one  hundred  dollars.  At  the 
close  of  the  plaintiffs'  testimony,  the  court  granted  a  motion 
for  a  nonsuit    The  other  facts  are  stated  in  the  opinion. 

Theodor$  F.  Jenkins,  for  the  appellants. 

IwMe  S.  Sharp  and  S.  H.  AUeman,  for  the  appellee. 

Paxson,  0.  J.  It  is  not  denied  that  the  book  furnished  the 
plaintiffs  by  the  Bradstreet  Company  contained  a  serious 
error.  The  Union  Refining  and  Manufacturing  Company,  of 
Jersey  City,  was  therein  rated  as  having  six  hundred  thousand 
dollars  capital  actually  paid  in,  whereas  in  fact  that  was 
the  amount  of  its  authorized  capital,  of  which  only  twenty 
ttiousand  dollars  had  been  paid  in.  This  was  explained  by 
the  Bradstreet  Company  as  a  typographical  error.  The 
plaintiffs  allege  that  on  the  faith  of  the  statement  contained 
in  the  book  they  sold  the  Union  Refining  and  Manufacturing 
Company  a  bill  of  merchandise  amounting  to  11,457.47,  which 
has  been  wholly  lost  by  reason  of  the  insolvency  of  said 
company.  The  defendants  contend  that  they  are  protected 
by  the  following  provision  of  their  contract  with  the  plaintiffs: 
**That  the  said  company  shall  not  be  liable  for  any  loss  or 
injury  caused  by  the  neglect  or  other  act  of  any  oflSoer  or 
agent  of  the  company  in  procuring,  collecting,  and  communi- 
cating said  information;  that  the  said  company  does  not 
guarantee  the  correctness  of  the  said  information,"  etc. 

Contracts  against  liability  for  negligence  are  not  favored  by 
the  law.  In  some  instances,  such  as  common  carriers,  they 
are  prohibited  as  against  public  policy.  In  all  cases,  such 
contracts  should  be  construed  strictly,  with  every  intend- 
ment against  the  party  seeking  their  protection.  This  contract 
provides  for  exemption  from  the  negligence  of  the  officers  and 
agents  of  the  company,  but  not  from  its  own.  We  think  the 
fair  and  reasonable  construction  of  it  is,  that  ihe  company 
should  not  be  liable  for  the  mistakes  of  those  who  collect  and 
impart  the  information.  Thus  if  the  company  had  been 
informed  by  the  person  who  gave  them  the  report  as  to  tlio 
Union  Refining  and  Manufacturing  Company  that  it  had  six 
hundred  thoUtfand  dollars  of  paid-up  capital,  and  this  stat*- 
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ment  had  been  fbrnished  as  received,  we  think  the  defendants 
would  not  have  been  responsible.  Information  as  to  the 
financial  standing  of  individuals,  firms,  and  corporations  is 
sometimes  difficult  to  procure,  and  cannot  in  all  instances  be 
entirely  accurate.  It  is  a  delicate  inquiry  always,  and  involves 
the  employment  of  a  large  number  of  agents  scattered  over 
a  wide  extent  of  country.  In  some  instances  the  information 
furnished  may  not  only  be  erroneous,  but  willfully  false,  to 
gratify  the  private  malice  of  the  informant  against  the  subject 
of  the  inquiry.  The  contract  referred  to  was  evidently  in* 
tended  to  protect  the  company  from  the  consequence  of  errors, 
from  whatever  cause,  in  the  collection  and  transmission  of 
such  information  by  its  agents.  Hence  if  the  company  com- 
municates such  information  as  it  was  received,  it  may  well 
claim  protection  under  the  contract,  even  though  such  infor- 
matioa  should  subsequently  appear  to  have  been  erroneous. 
Its  duty  is  to  give  the  information  which  it  receives,  in  good 
fSedth,  to  its  customers,  or  to  those  who  apply  for  it  In  this 
case,  however,  the  contention  is,  that  the  report  made  to  the 
company  by  its  agent  was  correct,  and  that  the  mistake  was 
the  blunder  of  the  company  in  having  it  erroneously  printed 
in  its  July  book.  This  book  was  certainly  issued  by  the  com- 
pany; it  cannot  be  said  to  be  the  act  of  any  particular  officer  or 
agent,  as  would  be  the  sending  of  information  as  to  the  standing 
of  a  particular  individual,  or  by  the  transmission  of  such  infor- 
mation by  a  clerk,  in  the  course  of  his  routine  duties,  to  a  sub- 
scriber or  customer.  The  contract  was  against  the  negligence 
of  particular  officers  or  agents,  not  against  the  negligence  of  the 
company  as  such.  It  was  certainly  negligence  on  the  part  of 
the  company  to  issue  a  book  containing  such  a  gross  error; 
not  the  error  of  the  agent  who  furnished  the  information,  —  for 
he  furnished  it  truly,  —  but  of  the  company  in  sending  it  out 
falsely. 

It  was  urged,  however,  that  the  Bradstreet  Company,  if 
liable  at  all,  were  only  so  as  guarantors,  and  that  as  the 
plaintiffii  had  commenced  no  suit  against  the  refining  com- 
pany, they  are  not  entitled  to  recover  against  the  defendant 
in  this  action.  We  need  not  discuss  this  proposition,  in  view 
of  the  evidence  that  the  refining  company  is  insolvent. 

The  judgment  is  reversed,  and  a  venire  faeiae  de  novo 
awarded.  

CoNTBAOfs  Lnanvo  Liabilitt  ior  NioLioiNca. — A  carrier  eannot 
limit  ito  liability  for  negligenoe  by  entering  into  a  oontract  to  that  effect: 
Alabama  etc  R.  H.  Ox  v.  Thomas,  89  Ala.  294;  18  Am.  St  Rep.  119,  and  note. 
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Whitakre  «.  Richards. 

Bt«i»  8ian»  bt  Past  ov  Sv&mit  Kamba  ih  Ii  Boim  Tbobi  Wfl» 
diav  WKEN.  -~  Whflre  part  only  of  thtt  saretin  mmed  in  a  bond  ezecato 
it,  those  who  do  ezecnte  it  will  be  boand,  unless  they  sign  it  upon  oon- 
dition  that  they  are  not  to  be  bound  unless  the  other  svretiea  named 
tfaerein  also  lign  it. 

Boin>  Fbiparxd  worn  Two  FAmnns,  but  Suieibd  Bar  Qbb  onl.t.  Sksse 
Hoc  WBKi.  —  Where  a  bond  is  prepared  for  two  partners,  but  is  signed 
by  one  only,  with  the  expectation,  but  not  upon  the  condition,  that  it 
wiH  be  signed  by  the  other,  the  partner  who  signs  will  be  bonnd. 

AsBUMPaiT  upon  a  boad  of  indemnity.  Plea,  lum  ossttinpttL 
There  was  a  verdict  and  jadgment  for  the  plaintiffs,  and  the 
defendants  appealed*    Other  facts  are  stated  in  the  opinion. 

John  O.  Johnson  and  G,  Harry  Davis,  for  the  appellants. 
Josiah  iZ.  AdamSy  for  the  appellees. 

Paxson,  C.  J.  The  weak  spot  in  the  ^iefense  set  up  below 
is  to  be  found  in  the  fact  that  there  was  no  evidence  to  show 
that  when  Watson  signed  the  bond  in  controversj  he  did  so 
upon  the  condition  that  he  was  not  to  be  bound  nnlese  hiB 
partner,  Gillingham,  also  signed  it.  The  defendants  con* 
tended  that  the  bond  was  intended  to  bind,  not  only  the  firm 
of  Watson  and  Gillingham,  of  which  firm  Watson  was  a  nten»* 
her,  but  that  it  was  also  contemplated  that  Mr.  Magee  should 
sign  as  a  coHsurety.  The  bond  sets  forth  the  nan>e  of  Alex* 
ahder  T.  Richards  as  prtncipal,  and  of  ''  R.  J.  Watson  and 
F.  C.  Gillingham,  trading  as  Watson  and  GillinghanQ,'*  as 
sureties,  but  there  is  no  mention  of  Magee*s  namo;  and  so 
far  as  his  alleged  omission  to  sign  is  concerned,  the  defense, 
under  all  the  authorities,  is  without  merit. 

We  have  no  occasion  to  go  outside  of  OMr  own  slate  for  au- 
thority upon  this  question.  Sharp  y.  United  States^  4  Watts, 
21,  28  Am.  Dec.  676,  was  the  case  of  a  bond  given  in  pursu- 
ance of  an  act  of  Congress  which  required  that  it  should  bo 
executed  hj  two  or  more  sureties.  It  was  signed  by  one 
surety  only.  He  had  a  right  to  suppose  the  bond  would  bo 
executed  in  accordance  with  the  act  of  Congress,  and  it  was 
held  that  there  could  be  no  recovery  against  him  alone.  In 
Fertig  v.  Buehery  8  Pa.  St.  806,  the  party  who  executed  the 
bond  expressly  stipulated  that  it  should  not  be  deKvered 
until  twelve  names  had  been  obtained  to  it,  and  the  agent  of 
the  obligee  so  promised;  it  was  held  that  the  bond 
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in  the  hands  of  the  agent  as  an  escrow,  and  nntil  the  ocmdi* 
tion  was  performed  there  could  not  be  a  yalid  delivery  of  it. 
In  Ksyser  y.  JTeen,  17  Pa.  St  327,  the  bond  was  prepared  for 
six  persons  to  sign,  bot  was  executed  by  five  only.  It  was 
found  in  the  possession  of  the  obligee,  and  it  was  held  that  it 
was  not  to  be  implied  that  it  was  incomplete,  and  not  binding 
on  those  who  executed  it.  Orim  y.  School  Directors^  51  Pa.  St. 
219,  was  the  case  of  a  joint  and  several  bond  prepared  for 
signatures  by  four  persons  named,  but  signed  by  three  only. 
The  absence  of  the  signature  of  the  third  was  held  not  to  be 
a  defense  against  payment  by  the  three.  To  the  same  point 
is  Simpson  y.  Bovard^  74  Pa.  St  854.  Warfel  v.  FrantZy  76 
Pa.  St  88,  and  Keener  y.  CrafOy  81^  Pa.  St  166,  are  uix>n  all 
fours  with  Fertig  y.  BueheTf  8  Pa.  St  808.  There  was  an  ex- 
press stipulation  that  the  bond  was  not  to  be  delivered  until 
all  had  signed. 

The  evidence  shows  that  it  was  the  intention  of  Watson  to 
bind  hie  firm,  as  sureties,  when  he  went  to  execute  the  bond. 
He  expected  to  sign  the  firm  name  for  that  purpose,  but  was 
told  that  the  members  of  the  firm  must  sign  their  individual 
names.  As  the  bond  was  under  seal,  his  signature  would  have 
bound  himself,  but  not  his  firm.  He  signed  his  own  name, 
with  the  expectation  that  his  partner  would  also  sign.  For 
some  reason  he  omitted  to  do  so.  Does  the  fact  that  Watson 
expected  his  partner  to  execute  the  bond,  and  that  the  firm 
should  thus  be  held,  relieve  him  from  liability?  We  think 
not  He  made  no  such  stipulation  or  condition  at  the  time. 
He  might  have  done  so,  and  thus  have  protected  himself,  un- 
der the  authority  of  Fertig  v.  Buchsr,  3  Pa.  St  308,  and  the 
other  cases  cited.  When  a  man  signs  the  firm  name  to  an 
instrument  under  seal,  he  always  expects  to  bind  his  firm. 
But  he  does  not  do  so.  He  binds  only  himself.  The  fact 
that  he  intended  and  expected  that  his  partners  should  be 
bound  equally  with  himself  has  never  been  held  to  relieve 
him  from  individual  liability.  In  what  respect  does  this  case 
differ  in  principle?  And  is  not  Watson  in  the  precise  condi- 
tion as  if  he  had  signed  the  firm  name  to  this  bond,  intending 
to  bind  his  firm,  yet  only  binding  himself?  The  argument  of 
the  learned  counsel  for  the  defendants,  while  ingenious  and 
plausible,  has  failed  to  satisfy  us  that  the  court  below  com- 
mitted error,  either  in  admitting  the  bond  in  evidence  or  in 
the  answers  to  points. 

Judgment  affirmed. 
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Emor  aw  TirsTRimiirr  Stovkd  bt  Pakt  only  ot  l^ioa  Namkd  thxbxib 

18  FBB80N8  TO  BB    BOUKD    BT    ITS    PROVISIONS.  —  As  tO  the  Tsliditj  Uld 

binding  effect  of  a  bond  which  is  not  signed  by  all  who  were  expected  to  sign 
it^  see  extended  note  to  Sharpr,  UnUed  Staiet,  28  Am.  Deo.  679-681;  Wmrdw, 
Chum^  18  Orstt  801;  08  Am.  Dee.  740,  and  note;  Natk  t.  Fttgaie,  S2  Qxatt 
606;  34  Am.  Dea  780. 

Partnbrskip — Bond  Kjlbouvbd  bt  Onb  Paiktnbr.  —  A  partner  exeent- 
fng  a  bond  purporting  to  bind  the  firm,  bnt  feigning  his  name  only  tfaerets^ 
binds  himself,  bat  not  his  partnerss  WUBam$  ▼.  Hodgtom,  8  Har.  k  J.  474;  S 
Am.Dea669L 


Shultz  V.  Wall. 

tlM  Pbnnstltafia  Statb,  aa&j 

Invkbbpbb  u  Bomro  to  Pat  bob  Goods  Stolbn  ni  bib  Houbb  fbom  a 
OuBST,  unless  stolen  by  the  servant  or  companion  of  the  gnest;  and  howw 
ever  vigilant  the  landlord  may  have  been,  he  is  responsible  to  the  party 
losing  tiie  property. 

Conduct  or  Oubst  GbNTBiBUTiNa  to  his  Loss  is  Alwatb  Dbvbnbb.  — The 
condnct  of  a  gnest  of  an  inn,  whether  voluntary  or  negUiceBt^  oontrfbnt- 
ing  to  his  loss,  is  always  a  defense  in  an  action  against  tiie  innkeeper 
to  recover  for  property  lost  or  stolen  in  the  inn;  and  the  guest's  £silnrs 
to  deposit  valuables  in  a  safe  place  provided  for  the  purpose  by  the  land- 
lord, after  being  notified  so  to  do^  and  his  neglect  to  make  use  of  soffi* 
dent  fastenings  provided  for  the  security  of  the  room  from  which  they 
are  stolen,  constitute  evidence  of  contributory  negligence  on  his  part^ 

NoncB  THAT  Placb  bob  Dbposft  or  Valuablbs  m  Hotbl  has  bbbh  Pb^ 
viDBD.  —  The  provisions  of  the  Pennsylvania  set  in  regard  to  the  places 
where  notioes  that  a  place  of  deposit  for  valuables  of  guests  in  hotels  has 
been  provided  shall  be  posted  may  be  said  to  be  mandatory  in  the  sense 
that,  ss  they  amount  to  constructive  notioe,  they  must  be  strictly  oom- 
plied  with,  if  constructive  notioe  is  relied  on;  but  if  notioe  im  fmei  bo 
proved,  then  these  provisions  become  immateriaL 

JVBOBS  ABB  NOT  BOUKD  TO  BbLIBVB  AB    InOBBDIBLB  StOET,  OVSIl  thoQgfa 

BO  witness  contradicts  it;  and  where  the  circnmstanoes  sunoanding  a 
theft  from  the  room  of  a  gnest  in  a  hotel  indicate  that  it  oould  not  have 
occurred  if  he  had  fastened  the  door,  the  question  of  contributory  negli- 
gence should  be  submitted  to  the  jury,  notwithstanding  his  tastimoay 
that  he  did  fasten  the  door  is  uncontradicted. 

Trespass  to  recover  a  sum  of  money  allefi^ed  to  have  been 
stolen  from  the  plaintiff  while  a  guest  in  the  defendant's 
hotel.    The  facts  are  stated  in  the  opinion. 

J.  N.  Wyntif  Arekibald  if.  Holding,  and  R,  B.  Monaghan^  toi 
the  appellant 

H.  H,  Oilhytonj  for  the  appellee. 

Mitchell,  J.  As  long  ago  as  Chancellor  Kent*s  day,  It 
was  said:  "  The  responsibility  of  an  innkeeper  for  the  horse  or 
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goods  of  his  gnest  •  •  •  •  has  been  a  point  of  much  discus- 
sion in  the  books":  2  Kent's  Com.  692.  The  common-law 
rule,  as  established  in  Calye*$  Case,  8  Rep.  63,  was,  that 
the  innkeeper  was  bound  absolutely  to  keep  safe  the  goods  of 
his  guest,  deposited  within  the  inn;  and  Kent,  after  consider- 
ing the  cases,  lays  it  down  that  '*  an  innkeeper,  like  a  common 
carrier,  is  an  insurer  of  the  goods  of  his  guest":  2  Kent's 
Com.  694.  The  subject  is  also  learnedly  discussed  in  th^ 
note  to  Calye^s  Casey  1  Smith's  Lead.  Cas.  197,  and  the  notes 
to  Coggs  ▼.  Bernard^  1  Smith's  Lead.  Cas.  807,  where  the 
learned  American  annotators  sum  up  the  rule  in  the  following 
form:  *^An  innkeeper  is  answerable  for  all  losses  happening 
to  the  goods  of  travelers  becoming  his  guests,  except  such 
losses  as  are  caused  by  the  act  of  God  or  the  public  enemies, 
or  by  the  conduct  of  the  guest  himself,  or  his  servant,  or  the 
companion  whom  he  brings  with  him." 

The  learned  counsel  for  the  appellant  has  presented  us  a 
strong  array  of  authorities  to  show  that  the  true  foundation  of 
the  rule  as  administered  in  the  later  cases,  both  in  England 
and  many  of  our  sister  states,  is  the  negligence  of  the  inn- 
keeper, and  the  only  difference  between  the  innkeeper  and 
ordinary  bailees  is,  that  a  loss  is  prima  fade  proof  of  the  inn- 
keeper's negligence,  and  throws  upon  him  the  burden  of  dis- 
proving it  If  the  question  were  open,  it  might  be  interesting 
to  examine  how  far  the  desire  to  fix  the  exact  limits  of  the 
liability,  by  resting  it  on  something  more  definite  than  public 
policy,  has  led  to  modificatfon  of  the  severity  of  the  common- 
law  rule.  Conceding  negligence  to  be  the  foundation,  we  must 
logically  concede  the  depired  result,  that  if  the  innkeeper  shows 
by  satisfactory  proof  that  he  took  due  care,  he  is  absolved 
from  liability.  For  my  own  part,  I  apprehend  that  the  lia- 
bility, like  that  of  a  common  carrier,  rested  on  the  surrender 
of  the  owner's  possession  and  control  of  his  goods,  and  public 
PQlicy,  which,  for  the  protection  of  the  owner,  under  such  cir- 
cumstances, precluded  every  excuse  for  not  restoring  the  goods 
to  the  owner,  except  such  as  were  the  result  of  vU  major^  the 
act  of  God,  or  the  public  enemies,  which  would  be  notorious, 
and  could  not  be  fraudulently  pretended. 

But  the  rule,  whatever  its  foundation,  is  no  longer  open  to 
question  in  this  state.  In  Houser  v.  Tully^  62  Pa.  SL  92,  1 
Am.  Rep.  890,  the  common-law  liability  was  laid  down  by 
Williams,  J.,  in  the  following  emphatic  terms:  '^  His  responsi- 
bility extends  to  all  his  servants  and  domestics,  and  to  all  the 
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goods  and  moneyi  of  his  gueet  which  are  placed  wHfaia  tiie 
inn;  and  he  is  bound,  io  every  eTent,  to  pay  for  them  if 
fltolen,  unless  they  were  stolen  by  a  servant  or  oompanioo  at 
the  guest"  The  learned  oounsel  for  appellant  has  distin- 
guished this  case  very  carefully  and  accurately  upon  the  facts, 
and  claims  that  the  enunioation  of  ttie  general  rule  abow 
quoted  was  not  really  necessary  to  the  decision  of  the  earn 
actually  before  the  court,  and  that  it  is  therefore  only  dictum. 
If  the  case  stood  alone,  there  would  be  good  ground  for  the 
claim,  and  we  might  be  required  now  to  reexamine  the  foun- 
dation and  merits  of  the  rule  announced.  But  in  Wakh  v.  Pof^ 
Urfield,  87  Pa.  St  876,  the  former  case  was  distinctly  affirmed 
in  all  the  breadth  of  the  opinion.  The  judge  beiow  had 
charged  the  jury  that  "  at  common  law  a  hotel-keeper  or  inn- 
keeper was  liable,  at  all  events,  for  the  goods  and  baggage  of 

his  guests That  law  is  the  same  to-day It  was 

in  fact  insuring,  as  it  were,  the  safety  of  the  property  of  guests; 
and  it  was  immaterial,  if  a  loss  occurred  or  property  was 
stolen  whilst  the  guest  was  in  the  hotel,  by  whom  it  was  stoleh, 
unless  it  was  by  the  guest's  own  servant,  or  a  feUow-f^uest  of 
the  party  who  was  robbed,  or  the  negligence  of  the  goest;  and 
however  vigilant  the  landlord  might  have  been,  he  was  re- 
sponsible to  the  party  losing  the  property.  That  was  the  com* 
mon-law  liability.  He  was  practically  an  insurer  of  the 
safety  of  the  property  whilst  the  guest  remained  in  his  house.*' 
It  was  assigned  for  error  that  this  charge  was  too  broad,  and 
eminent  counsel  argued  there,  as  here,  that  the  real  founda- 
tion of  the  rule  is  the  negligence  of  the  landlord  or  his  ser- 
vants. But  this  court,  in  affirming  the  judgment,  said:  "  We 
adhere  to  the  statement  of  the  law  as  laid  down  by  our  late 
brother  Williams  in  Houeer  v.  TMy,  62  Pa.  St  92,  1  Am. 
Rep.  390,  as  to  the  extent  and  character  of  the  liability  of  inn- 
keepers for  the  goods  of  their  guests.  An  innkeeper  is  bound 
to  pay  for  goods  stolen  in  his  house  from  a  guest,  unless  stolen 
by  the  servant  or  companion  of  the  guest  ....  The  learned 
judge  below,  in  his  charge  to  the  jury,  evidently  adopted  this 
case  as  his  chart,  and  there  is  no  error  in  his  instructions  upon 
the  law."  After  this  deliberate  affirmance  of  the  common-Law 
rule,  in  a  case  where  it  was  applied,  and  the  correctness  of  the 
instruction  distinctly  assigned  for  error,  we  most  regard  the 
rule  as  settled. 

The  learned  judge,  therefore,  was  right  in  the  general  hi- 
etruction  he  gave  the  jury  as  to  the  foundation  of  the  plaintiff's 
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•case.  In  the  press  of  .the  trial,  however,  the  defense,  unfortu- 
nately, did  not  receive  the  same  consideration.  Neither  the 
question  of  contributory  negligence,  nor  the  effect  of  the  stat- 
ute of  1855,  was  presented  to  the  jury  as  it  should  have  been. 

Volenti  non  fit  injuria^  and  conduct  of  the  plaintiff  contrib- 
uting to  the  loss,  whether  voluntary  or  negligent,  is  always  a 
defense.  This  principle,  though  not  very  clearly  enunciated, 
was  applied  to  the  liability  of  an  innkeeper,  even  in  Calye^B 
Case,  1  Smith's  Lead.  Cas.  197,  where  the  first  resolution  was, 
that  if  the  horse  was  put  to  pasture  at  the  guest's  request,  and 
stolen,  the  innkeeper  was  not  liable;  and  the  eighth  (8  Rep. 
63),  that  if  the  innkeeper  requires  his  guest  to  put  his  goods 
in  such  a  chamber  under  lock,  and  the  guest  leave  them  in  an 
outer  court,  and  they  are  stolen,  the  innkeeper  shall  not  be 
liable.  And  however  it  might  have  been  in  the  days  of  good 
<2aeen  Bess,  when  Calyces  CasCj  1  Smith's  Lead.  Cas.  197,  was 
decided,  and  -when  the  length  of  his  wine  bill  might  have  been 
deemed  sufficient  consideration  for  the  duty  of  an  innkeeper 
tc  take  care  of  his  guest,  drunk  or  sober,  it  is  now  held  in  our 
own  case  of  Walsh  v.  Porierfield,  87  Pa.  St.  376,  that  intoxica- 
tion is  no  excuse  for  the  negligence  of  a  guest  which  contrib- 
utes to  his  loss. 

The  evideTice  in  the  present  case  leaves  the  circumstances 
of  the  robbery  in  some  degree  of  mystery.  According  to  the 
plaintiff's  story,  he  locked  and  bolted  his  chamber  door  on 
going  to  bed,  and  found  it  open  on  waking  in  the  morning. 
The  back  outer  door  of  the  hotel  bore  marks  of  violence  with 
a  hammer  or  other  tool;  the  catch  of  the  dead-latch  was 
broken  off,  and  matches  of  a  kind  not  used  in  the  hotel  were 
found  scattered  at  various  points.  All  this  pointed  to  a  bur- 
glary by  outside  parties.  Yet  the  evidence  is,  that  the  plain- 
iiflf's  bedroom  door  bore  no  marks  of  violence  anywhere;  the 
key  was  in  the  lock,  and  the  transom  window  was  but  a  foot 
high,  and  swung  in  the  middle,  leaving  only  a  space  of  six 
inches,  through  which  no  person  could  possibly  climb.  How, 
then,  did  the  thief  get  in?  There  is  no  theory  which  does  not 
encounter  some  difficulties,  and  the  first  question  that  arises 
in  the  mind  is,  whether  plaintiff  may  not  be  mistaken  in  sup- 
posing he  locked  and  bolted  his  door.  The  testimony  is,  that 
though  a  sober  man,  he  was  not  a  total  abstainer,  and  had 
been  drinking  that  evening.  Did  he  get  niore  than  bethought, 
and  is  his  recollection  thereby  beclouded?  Or  did  he  lock 
and  bolt  the  door,  as  he  tliinks,  and  did  the  beer  get  him  up 
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again  in  a  confused  condition  of  mind,  and  was  his  open  door 
the  result  of  this?  The  other  circums'tances  only  add  to  the 
difficulty  of  a  satisfactory  explanation.  The  evidence  in  gen- 
eral, as  already  said,  points  to  a  robbery  by  outside  parties. 
But  the  vest  carefully  folded,  and  laid  between  the  two- 
lap-blankets  on  the  hat-rack  in  th;3  dining-room,  is  hard  to 
reconcile  with  such  a  theory.  Again,  the  evidence  of  ]^Irs, 
Wall  as  to  the  voices  on  the  porch,  and  of  Ralin  as  to  the  men 
asking  for  plaintiff,  suggest  the  possibility  of  other  parties  in 
company  with  plaintiff,  and  the  loss  of  the  money  before  he 
entered  his  room.  As  already  said,  there  is  no  view  of  the 
evidence  that  does  not  meet  with  some  difliculty,  and  such 
difficulty  is  always  for  the  jury  to  solve.  Jurors  are  to  exer- 
cise the  same  common  sense  and  judgment  in  the  jury-box 
that  they  do  as  men  in  the  affairs  of  life,  only  with  a  strict  re- 
gard, under  the  direction  of  the  court,  to  the  nature,  relevancy^ 
and  weight  of  evidence  upon  both  sides.  They  cannot  base 
verdicts  on  surmise  or  conjecture  without  evidence,  but  they 
are  not  bound  to  believe  an  incredible  story  because  no  wit- 
ness contradicts  it.  It  is  for  them  to  survey  the  whole  case, 
and  say  whether  the  )  arty  having  the  burden  of  proof  has 
met  it  by  a  satisfactory  preponderance  of  evidence.  The 
learned  judge  below  was  of  opinion  that  there  was  no  suffi- 
cient evidence  of  plaintiff's  negligence  to  be  considered  by  the 
jury;  and  therefore,  though  stating  the  law  correctly  as  to 
such  negligence,  he  limited  the  jury  to  the  consideration  of 
the  single  question  whether  or  not  there  was  a  theft.  In  this 
view  we  are  unable  to  concur.  The  difficulties  in  the  way  of 
the  plaintiff's  theory,  and  the  general  uncertainty  of  the  entire 
occurrence,  should  have  sent  the  whole  case  to  the  jury  with 
an  affirmance  of  defendant's  second  and  third  points. 

The  evidence  in  regard  to  the  safe,  and  the  notice  to  guests^ 
is  not  as  full  or  satisfactory  as  it  might  be,  but  it  was  suffi- 
cient to  go  to  the  jury.  The  provisions  of  the  act  of  May  7^ 
1855,  P.  L.  479,  in  regard  to  the  places  where  notices  must  be 
posted,  are  intended  to  secure  knowledge  brought  home  to  the 
guest.  They  may  be  said  to  be  mandatory  in  the  sense  that,, 
as  they  amount  to  constructive  notice,  they  must  be  strictly 
complied  with,  if  constructive  notice  is  relied  on;  but  if  notice 
in  fact  is  proved,  then  the  provisions  for  constructive  notice 
become  immaterial.  Defendant  testified  positively  to  having 
called  the  plaintiff's  attention  to  the  notice  at  the  head  of  the 
bote]  regUte"*.  t^orjih  it  ^as  probably  not  on  this  particular 
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visit.  The  plaintiff  denied  it  This  question  should  hayo> 
gone  to  the  jury,  for  them  to  determine,  under  all  the  circum-^ 
stances,  the  lapse  of  time  since  plaintiff  saw  the  notice,  if  thejr 
find  that  lie  did  have  his  attention  called  to  it,  the  frequencjr 
of  his  visits,  and  his  consequent  familiarity  with  the  cuBtaii0B> 
of  the  house,  etc.,  whether  he  should  be  treated  as  having  no- 
tice of  the  existence  of  a  safe,  and  if  so,  whether  his  omissioiv 
to  avail  himself  of  that  protection,  and  his  carrying  such  aft 
amount  of  money  to  his  bedroom,  was  negligence  for  which  he^ 
must  himself  bear  the  loss. 
Judgment  reversed,  and  venire  de  novo  awarded. 


Irnkexpsbs— LiABiUTT  fOB  Stolbn  Goods  of  GuBtfTs. — The  law  im- 
poses upon  an  innkeeper  the  extraordinary  liability  of  protecting  the  goodsk- 
of  his  guests  against  aU  losses,  except  each  as  are  occasioned  by  the  act  ol^ 
God»  the  public  enemy,  the  misconduct  of  the  guest  himself,  or  of  a  friend  h*- 
brings  with  him:  0*Brien  t.  VaUl,  22  Fla.  627;  1  Am.  St.  Rep.  219,  and  note. 
It  is  not  negligence  for  the  guest  to  retain  $495  on  his  person  while  sleeping:: 
in  a  hotel  room»  even  though  the  bolt  could  be  opened  by  a  wire  from  th^- 
outside:  Smith  v,  WiUon,  d6  Minn.  334;  1  Am.  St  Rep.  669.  Compare  not«<- 
to  Cfuilar  V.  Bonney,  18  Am.  Rep.  130-136;  note  to  Pettigrew  ▼.  Bamum,  60» 
Am.  Dec.  221-226,  as  to  the  liability  of  an  innkeeper  to  his  guest  for  loss  or 
the  latter's  property.  The  innkeeper  mast  answer  for  his  guest's  good»- 
stolen  from  the  inn:  ChOe  v,  Wiggins,  14  Johns.  176;  7  Am.  Deo.  448,  aod^ 
note. 

Innvbepers  —  CoNTRiBUTORT  Kkguoknck  OF  GaRST.  —  As  to  whou  and: 
vnder  what  circumstances  the  contributory  negligence  of  a  guest  will  prevent: 
his  recovery  against  the  innkeeper,  see  note  to  Dujthier  t.  Dtxif,  41  Am.  Bepw- 
777,  778b 
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liBCHAKKfs  Lebn,  SuBCONTRAcrroR  CAKNOT  FiLi»  WHSW.  —Where  ihm 
principal  contractor  for  the  erection  of  a  building  stipulates  in  his  con^ 
tract  that  he  wUI,  upon  its  completion,  deliver  the  building  to  the  owner,,, 
free  from  all  liens  and  encumbrances,  a  subcontractor  cannot  file  a  lien. 
against  the  building  for  work  done  or  materials  furnished  by  him  in  its  • 
erection.  The  subcontractor  is  charged  with  knowledge  of  all  the  term»- 
and  stipulations  of  the  contract  between  the  owner  and  the  prineipat- 
oontractor,  and  is  bound  by  them. 

SciRB  FACIAS  upon  a  mechanic's  lien.  There  was  a  Terdictr 
and  judgment  for  the  plaintifF,  and  the  defendants  appealed^ 
Other  facts  are  stated  in  the  opinion. 

8,  B,  Price  and  Lemuel  Amerman,  for  the  appellants. 

Everett  Warren  and  Edward  N.  Willard,  for  the  appelli 
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GnKEN,  J.     The  plaintiff,  Scliroeder,  was  a  subcontractor 
'^nder  the  principal  contractor,  OlmBted,  for  the  execution  of 
:m  part  of  the  work  of  tho  construction  of  a  house  for  the  de- 
fendant Galland.     In  the  contract  between  the  owner  and  the 
principal  contractor,  it  was  expressly  stipulated  that  the  build* 
ing  should  be  built,  finished,  and  delivered  over  to  the  owner 
•**  free  of  all  liens  and  encumbrances,  or  any  claims  whatever, 
'that  might  arise  under  any  action  of  the  party  of  the  second 
part,  or  his  legal  representatives,  under  this  contract."     And 
Again,  it  is  provided  that  the  payments  were  to  be  made  to 
?the  party  of  the  second  part,  "  provided  the  wages  of  all  arti- 
'sans  and  laborers,  and  all  those  employed  by  or  furnishing 
^laterials  to  the  said  party  of  the  second  part,  on  account  ox 
"«lhifi  contract,  shall  have  been  paid  and  satisfied  ";  and  further, 
^^  in  case  the  party  of  the  second  part  fails  to  pay  and  satisfy 
.^11  and  every  legal  claim  and  demand,  as  aforesaid,  against 
the  building,  the  said  party  of  the  first  part  may,  if  he  deems 
proper  so  to  do,  retain  from  the  moneys  due,  if  any,  to  the 
|)arty  of  the  second  part,  enough  to  satisfy  such  claims  and 
'<lemands,  and  if  there  be  not  enough  due  or  coming,  then  the 
.i^said  second    party   covenants  and  agrees  to  pay  the  same. 
SSaid  second  party  also  agrees  to  pay  subcontractors,  and  pnr- 
Xlee  furnis))ing  materials  on  account  of  this  contract,  pro  raia^ 
-at  each  estimate."    The  owner  seems  to  have  guarded  hini- 
^49elf  as  well  as  it  was  possible  to  do,  by  these  provisions,  against 
liens,  claims,  demands,  and  liabilities  of  and  to  any  and  all 
'■other  persons  than  the  principal  coi*tractor.     The  stipulation 
-against  liens  is  undoubtedly  obligatory  upon  the  princiiial 
-contractor,  and  so  far  as  he  is  concerned,  no  lien  could  be  filed: 
Xong  V.  Caffrey,  93  Pa.  St.  526;  ScJuid  v.  Rapp^  121  Pa.  St. 
-593. 

The  controlling  question  of  this  case  is,  Can  the  sub- 
^«ontractor  file  a  lien  for  the  work  and  materials  done  and 
rfurnished  by  him,  notwithstanding  the  stipulations  of  the 
.principal  contract?  If  he  can,  the  owner,  instead  of  paying 
'nine  thousand  dollars  for  the  completed  house,  according  to 
'the  contract,  will  be  obliged  to  pay  therefor  nearly  eleven 
:iiliou6and  dollars. 

The  plaintiff  filed  his  lien  as  a  subcontractor  under  Olni- 
^ed,  whom  he  described  as  contractor,  and  with  whom  he 
-^contracted.  He  says  in  his  claim  of  lien:  **The  name  of  the 
j|)erson  with  whom  Conrad  Schroeder  contracted  is  named 
"Charles  Olmsted."     He  also  states  that  the  name  of  the  owner 
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is  Anna  M.  Qalland,  the  wife  of  B.  Galland.  He  therefore^ 
knew  that  he  was  dealing  and  contracting,  not  with  the  owner^ 
but  with  one  who  was  a  contractor  for  the  construction  of  th©^ 
building.  The  only  connection  between  the  owner  and  thiar 
subcontractor  was  through  and  by  means  of  the  written  con- 
tract between  the  owner  and  the  principal  contractor.  Her: 
could  not,  in  such  circumstances,  contract  with  this  persons 
without  being  charged  with  notice  of  the  contract  of  the  latter^ 
with  the  owner,  and,  by  necessary  consequence,  with  notice  ot 
all  its  terms  and  stipulations. 

A  subcontractor  for  construction  is  certainly  bound  to  know 
the  kind  of  building  that  is  to  bo  erected,  the  materials  of 
wliich  it  is  to  be  built,  the  price  to  be  paid  for  it,  and  the  man-* 
tu'T  and  times  of  payment.  He  cannot,  under  a  contract  for: 
the  erection  of  a  building  at  a  cost  of  «)ne  thousand  dollars,., 
furnish  work  and  materials  to  the  amount  of  five  t)K>usan(^.. 
dollars.  He  cannot  furnish  wood  as  material  for  tlic  erectioir 
of  a  building  to  be  built  of  marble  or  stone  or  bricks.  Nor  can*' 
be  furnish  unsuitable  materials,  even  of  a  kind  demanded  by 
the  contract,  and  entitle  himself  to  a  lien  therefor. 

In  the  case  of  Harlan  v.  Rand,  27  Pa.  St.  511,  we  decidedj 
that  to  entitle  a  material-man  who  deals  with  the  contractbir 
to  have  his  lien,  he  must  furnish  materials  suitable  for  the; 
building,  and  apparently  adapted  to  it.  There  the  contractor 
made  a  contract  with  a  subcontractor  to  furnish  a  heater,  of  8a 
new  construction,  to  heat  the  building.  The  subcontractor- 
employed  the  plaintiff,  who  claimed  a  lien,  to  do  the  wockL 
The  contract  with  the  subcontractor  stipulated  that  if  th& 
heater  did  not  answer  the  purpose  of  heating  the  building,  it* 
was  to  be  removed  at  his  expense.  The  claimant,  who  didi 
the  work,  filed  a  lien  for  it,  and  this  court  held  he  was  bounds 
by  the  provisions  of  the  contract  with  his  employer,  the  snb— 
contractor,  though  be  was  no  party  to  it,  and  rejected  his  lien.. 
Lowrie,  J.,  in  delivering  the  opinion,  said :  "  There  are  severaEi 
cases  that  show  that  the  material-man  cannot  justly  charge 
the  building  for  all  the  materials  that  he  may  choose  to  fur- 
nish on  its  credit,  without  reference  to  the  quantity  or  quaiilTr 
needed.  He  must,  in  his  supplies,  regard  the  size  and  appar- 
ent character  of  the  building,  and  his  lien  cannot  go  beyoncB 
what  these  show  to  be  reasonable:  Odd  Fellows^  HM  t.  Masssr^. 

24  Pa.  St  510;   64  Am.  Dec.  675 And  no  one  would 

think  of  saying  th^  a  material-man  shall  have  a  lien  for 
materials  furnished  for  &  particular  purpoee,  and  which  ar» 
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'Unfit  for  it If  they  are  furnished  on  the  order  of  the 

owner  of  the  house,  of  course  this  rule  does  not  apply;  for  a 

man  naay  pledge  his  own  property  for  any  kind  of  materiala. 

But  it  is  involved  in  the  very  fact  of  furnishing  them  to  a  eon* 

iractor  of  the  building,  on  its  credit,  that  he  should  know  its 

character,  and  that  they  must,  at  least  apparently,  be  adapted 

to  it"    On  another  branch  of  the  case,  the  same  judge  said: 

"When  the  owner  employs  a  house-builder  to  erect  a  house  for 

.him,  the  parties  are  directly  connected  by  contract,  and  the 

iien  must  be  founded  on  it."    The  same  thought  is  expressed 

-•tmd  enforced  in  the  recent  case  of  Brown  v.  Cowan,  110  Pa,  St 

'  "588.    We  there  say:  "  It  is  the  plain  and  obvious  duty  of  one 

'  who  deals  with  an  alleged  contractor  to  know  the  reiatioa 

^  which  be  bears  to  the  owner.     Failing  in  this,  he  furnishes 

.-  labor  or  materials  at  his  peril." 

Of  course,  it  cannot  be  questioned  for  a  moment  that  a  sub- 
*-  4X>ntractor  who  undertakes  the  construction,  in  whole  or  in 
v-part,  of  a  building,  under  a  contract  with  the  principal  con- 
*  tractor,  is  absolutely  bound  by  all  the  plans  and  specifications 
>  expressed  in  the  original  contract  of  the  owner  with  the  builder. 
LHe  must  conform  to  the  original  contract  in  all  matters,  and 
in  the  minutest  detail,  precisely  as  the  builder  would  be  obliged 
^to  do.     It  is  most  obvious  that  he  cannot  depart  in  any  re- 
*«pect,  either  from  the  designs,  the  dimensions,  the  materials, 
4he  plans,  shapes,  and  sizes,  that  are  expressed  in  the  original 
contract;  and  the  reason  is  most  manifest     He  is  the  repre- 
sentative of  the  builder.     He  undertakes  to  perform  the  con- 
r  tract  of  the  latter  with  the  owner,  either  in  whole  or  in  part, 
.  -and  of  course  he  must  conform  to  that  contract  in  every  par- 
ticular.    It  would  be  of  no  use  for  him  to  say  that  he  did  not 
know  the  particulars  of  that  contract;  he  is  bound  to  know 
^  them;  it  is  a  legal  necessity  arising  from  the  fact  that  he  has 
xindertaken  to  do  the  work  which  his  principal  has  engaged 
to  do.     He  certainly  cannot  furnish  pine  wood  for  interior 
>  woodwork,  when  the  owner's  contract  with  the  builder  calls  for 
'  walnut  or  cherry  or  ash.     He  cannot  furnish  stone  when  the 
contract  requires  marble,  or  bricks  when  stone  is  designated, 
.4or  one  kind  of  stone  when  another  kind  is  expressed,  or 
Nvood  instead  of  bricks.     He  cannot  furnish  a  building  of  two 
-stories,  when  three  are  demanded  by  the  contract,  or  of  six 
fooms  when  ten  are  required.    These  conclusions  are  readily 
appreciate<l,  and  will  be  at  once  conceded^    But  to  go  further 
jmad  into  greater  detail,  it  must  be  equally  plain  that  one  who^ 


April,  1890.]  Schboedeb  v.  Gall  and.  695 

as  a  subcontractor,  agrees  with  the  principal  contractor  to 
furnish  materials  only  for  the  building  is  just  as  precisely 
bound  as  his  principal  by  the  stipulations  of  the  original  con- 
tract If  that  contract  requires  the  mantels  to  be  of  marble, 
he  must  make  them  of  marble,  and  he  not  only  could  not  ac- 
quire a  riglTt  to  a  lien  if  he  made  them  of  slate  or  of  wood, 
but  he  would  not  be  entitled  to  any  payment  whatever  from 
the  owner  for  his  work.  And  vice  versa^  if  they  were  required 
to  be  of  wood,  he  could  not  make  them  of  marble  or  of  slate. 
And  so,  if  a  carpenter  should  take  a  subcontract  for  the  wood- 
work, he  could  not  furnish  hemlock  flooring  when  the  owner's 
'Contract  required  pine  or  ash,  or  doors  made  of  pine  when 
doors  of  walnut  were  specified.  And  so  of  painters  and  gla- 
ciers and  plasterers  who  take  subcontracts  for  the  execution 
of  their  several  specialties;  they  are  all  bound  by  the  owner's 
contract  with  the  builder,  precisely  as  the  builder  himself  is 
bound.  They  cannot  be  permitted  to  be  ignorant  of  his  limi- 
tations, or  to  plead  such  ignorance  as  an  excuse  for  insufficient 
performance.  And  the  reason  for  it  all  is  most  manifest. 
They  are  bound  to  do  just  what  their  principal  was  bound  to 
do,  because  they  assumed  to  perform  his  contract  with  the 
•owner  to  the  extent  of  their  undertaking,  and  of  course  they 
must  perform  according  to  his  express  limitations.  In  other 
words,  they  necessarily  have  notice  of  the  terms  and  stipula- 
tions of  his  contract  with  the  owner,  and  that  means,  not  a 
part,  but  all  of  those  terms  and  stipulations.  Upon  the  plain- 
est legal  principles  applicable  in  all  other  cases,  they  cannot 
have  the  benefits  of  the  builder's  contract  without  accepting 
the  conditions  upon  which  those  benefits  are  conferred.  If 
they  could,  they  would  defeat  the  explicit  contract  of  the 
owner  upon  a  point  without  which,  it  may  easily  be,  he  would 
never  have  consented  to  it.  If  the  law  would  tolerate  this 
method  of  dealing  with  building  contracts,  it  would  only  be 
necessary  for  the  original  contractor  to  sublet  his  con- 
tract by  portions,  to  different  persons,  and  the  prohibition 
against  liens  would  be  utterly  destroyed,  and  a  contract  would 
be  enforced  against  the  owner  to  which  he  never  consented. 

There  is  no  hardship  to  subcontractors  in  enforcing  a  pro- 
vision prohibiting  liens  against  them,  because  they  are  bound 
to  know,  by  necessity,  all  the  terms  of  the  contract  made  by 
their  principal  in  any  event,  and  they  therefore  know  of  the 
prohibition.  But  the  owner  has  no  opportunity  of  protecting 
tdnuwl^  because  he  cannot  know  to  what  persons  the  ocmtraoti 
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or  portions  of  it,  may  be  sublet.  He  has  done  all  he  couli 
do  by  prohibiting  liens,  in  plain  terms,  in  his  written  contract;, 
and  of  that  prohibition  all  subcontractors  are  bound  to  know^ 
and  may  abstain  from  contracting  on  such  terms  if  they 
choose.  We  know  of  no  good  reason  for  giving  such  an  ex- 
traordinary privilege  to  subcontractors  as  the  right  to  repudi- 
ate one  of  the  most  important  terms  to  which  their  contracts 
are  subject,  or  of  taking  away  from  an  owner  the  right  to 
insist  upon  the  performance  of  his  contract  according  to  iU 
literal  terms.  We  take  away  houses  and  lands  from  their 
owners  by  means  of  some  secret  lien  or  trust  of  which  they 
know  nothing,  by  applying  the  doctrine  of  constructive  notice; 
and  it  would  be  passing  strange  for  us  to  hold  that  the  right 
of  a  subcontractor  for  part  of  a  building  is  of  so  sacred  & 
character  that  it  shall  not  be  bound  by  the  express  limita* 
tions  of  a  written  contract,  under  which  and  by  force  of  which 
his  own  contract  must  be  performed.  His  right  of  lien  ha» 
no  existence  at  common  law  or  in  equity.  It  is  a  creature  of 
statute  alone;  but  the  statute  confers  upon  him  no  special 
prerogative  to  transcend  the  most  familiar  principles  of  the 
law,  and  to  claim  privileges  which  are  denied  to  all  other  citi- 
lens  in  the  determination  of  their  contract  rights.  Let  it  be 
granted  that  a  contractor,  as  well  as  the  owner,  has  power  to 
bind  the  building  by  a  lien  for  work  and  materials;  we  have 
never  yet  held  that  he  may  confer  that  right  upon  a  mere  sub* 
contractor  under  him  when,  by  the  terms  of  his  own  contract, 
be  does  not  possess  the  right  himself.  The  question  is  one  of 
first  impression.  Heretofore  it  has  never  been  before  us.  It 
is  with  us  now,  and  we  are  at  liberty  to  decide  it  in  accordance 
with  our  views  of  right  and  justice,  and  with  those  principlea 
of  the  interpretation  and  administration  of  contracts  between 
citizens  which  we  unfailingly  apply  in  all  other  cases. 

In  an  old  case,  decided  many  years  ago  by  the  district  court- 
of  Allegheny  County  {Campbell  y.  Scaije^  1  Phila.  187),  the 
same  conclusion  we  have  reached  was  expressed  and  applied. 
The  decision  is  of  no  binding  authority  upon  this  court,  but 
the  reasoning  of  the  opinion  is  of  such  clearness  and  force  that 
some  of  it  may  well  be  repeated  here.  The  learned  court  says: 
'*  The  owner  contracts  with  the  builder  to  erect  a  house  on 
certain  terms,  and  the  builder  makes  a  subcontract  with  a 
material-roan  to  supply  the  materials.  The  claim  of  relation* 
ship  consists  of  but  two  links,  the  second  of  which  hangs  by 
the  first,  and  will  bear  no  greater  weighU    The  subcontractCNr 
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comes  in  by  reason  of  his  direct  contract  relation  to  the  builder, 
and  the  right  of  lien  of  the  former  for  his  claim  is,  pro  (nntOy 
substitutionary  to  that  of  the  latter.  As  against  the  owner 
the  terms* of  the  original  contract,  and  as  against  the  builder 
the  terms  of  the  subcontract,  limit  and  qualify  the  lien  of  the 
subcontractor,  so  as  to  prevent  his  claim  from  abating  the 

terms  of  either  contract The  allowance  of  any  lien  at 

all  to  a  subcontractor  is  a  special  privilege,  granted  only  in 
case  of  buildings;  and  it  is  not  unreasonable  to  require  him  to 
look  to  the  principal  contract  to  ascertain  whether  it  is  such 
as  to  justify  him  in  becoming  a  contractor  under  it.  The  ar- 
gument that  the  law  and  the  principal  contract  make  th& 
builder  the  agent  of  the  owner  proves  nothing.  Suppose  the 
fact  to  be  so,  still  his  agency  is  only  special,  limited  by  the 
terms  of  the  contract.  lie  is  to  employ  men  to  build  the  house 
in  the  manner  and  on  the  terms  there  indicated.  For  any* 
thing  beyond  that,  he  exceeds  his  authority,  and  does  not  bind 
his  principal."  In  the  case  of  Dickinson  College  v.  Church,  1 
Watts  &  S.  462,  Mr.  Justice  Rogers,  in  delivering  the  opinion 
of  this  court,  said:  **It  is  a  great  mistake,  which  cannot  be  too 
Boon  corrected,  if  any  suppose  that  when  a  person  undertakes 
to  furnish  lumber  to  a  contractor,  on  the  credit  of  a  building, 
that  he  is  relieved  from  inquiring  into  the  nature  of  the 
building  he  trusts,  whether  it  is  brick  or  frame,  whether  it  i» 
a  one  or  three  story  house,  or  whether  it  is  large  or  small;  that^ 
in  short,  he  can  furnish  materials  enough  to  complete  a  three- 
Btory  house  of  the  largest  dimensions,  when  the  materials  are 
intended  for  a  house  of  the  most  inferior  description.  The  very 
fact  that  he  credits  the  building,  and  does  not  depend  altogether 
on  the  personal  responsibility  of  the  contractor,  should,  it  would 
seem,  immediately  suggest  the  propriety  of  making  the  necee* 
sary  inquiries  as  to  the  size,  materials,  and  nature  of  the  in* 
tended  erection.''  In  the  state  of  California  it  has  been  held 
by  their  court  of  last  resort,  in  two  cases,  that  the  right  of  the 
subcontractor  to  a  lien  is  controlled  by  the  terms  of  the  origi- 
nal contract,  and  he  is  presumed  to  have  notice  of  the  terms 
of  that  contract:  Shaver  v.  Murdockj  36  Cal.  298;  Henley  v» 
Wadsworthy  88  Cal.  356.  Entertaining  these  views,  we  sustain 
the  third,  fourth,  fifth,  and  sixth  assignments  of  error. 
Judgment  reversed.  ^__^ 

As   TO    WHKTBKB    STIPULATIONS    IH    A  COimUOT    VKTWEWtl    A    BuiLDSft 

ABB  THS  OwHXB  can  destroy  a  rabooBtraetor'i  right  to  a  mechanic's  lien^ 
•M  ffmwUft  T.  Mcodt  184  Pa.  St  289,  po$i,  p.  096^  and  partieolarly  nofeai 
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Benedict  v.  Hood, 

PM  PBNN8TLVANIA  8TATS,  289.] 
SVBOOmAOIOB  GAIINOT  FiLB  MXCH Axle's  LlB9  AGAIKflrr  BinLDnP0b   wliMr* 

tiie  principal  contractor  has,  in  his  contract  with  the  owner,  stipnlated 
not  to  permit  any  liens  to  be  filed  against  the  Imilding;  and  the  laet 
that  lubseqaent  alterations  in  the  plan  of  the  building  were  made  by 
the  owner  aud  builder  is  of  no  consequence  aa  to  the  question  of  the 
right  of  the  subcontractor  to  file  a  lieo. 
BzBCcmoir  of  Bond,  What  is  a  SuFnciSMT.  —  Where  a  niboontraetor, 
joining  in  a  bona  to  toe  owner  of  a  building  for  the  faithful  performance^ 
by  the  principal  contractor,  of  the  covenants  and  agreements  of  the  origi- 
nal contract,  does  not  sign  his  name  at  the  foot  of  the  bond,  bat  writes 
his  name  in  the  blank  at  the  head  of  the  bond,  left  for  the  names  of  the 
obligors,  this  is  a  good  execution  of  the  bond  as  to  him;  and  the  fact 
«f  his  joining  in  the  bond  is  proof  oondnsiye  that  he  had  notice  of  the 
contents  of  the  principal  contract^  and  agreed  to  the  performance  of  all 
its  terms. 

BciBB  FACIAS  upon  a  mechanic's  lien.  In  his  contract  with 
the  owner,  the  principal  contractor  agreed  that  he  would  not 
At  any  time  suffer  or  permit  any  lien  to  be  put  or  remain  upon 
the  building  to  be  erected.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendant  appealed.  Other 
lacts  are  stated  in  the  opinion. 

Franeia  L  Oowen,  for  the  appellant. 

Frank  L.  LyU  aiid  Abraham  M,  BeiiUr^  for  the  appellee. 

Green,  J.  We  have  just  decided,  in  the  case  of  Schroeder 
T.  Oalland,  134  Pa.  St.  277,  ante,  p.  691,  that  a  stipulation 
that  no  liens  shall  be  filed,  in  a  contract  between  the  owner 
and  builder,  is  obligatory  upon  subcontractors,  and  deprives 
them  of  the  right  to  file  a  lien  against  the  building.  That 
decision  is  applicable  to  the  present  case,  and  controls  it 
There  is  here  the  added  circumstance  that  the  subcontractor 
joined  in  a  bond  with  other  subcontractors  to  the  owner,  con- 
ditioned for  the  faithful  performance,  by  the  principal  con- 
tractor, of  all  the  covenants  and  agreements  of  the  original 
contract.  One  of  those  covenants  was,  that  the  principal  con- 
tractor would  not  suffer  or  permit  any  lien  to  be  filed  against 
the  building.  The  plaintiff,  who  was  a  subcontractor,  did  not 
sign  his  name  at  the  foot  of  the  bond,  but  he  wrote  his  name 
in  the  blank  left  at  the  liead  of  the  bond  for  the  names  of  the 
•obligors,  and  this  was  a  good  execution  as  to  him.  The  fact 
ihat  subsequent  alterations  in  the  plan  of  the  building  were 
aoiade  by  the  owner  and  builder  is  of  no  consequenoe  aa  to  tbm 
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question  of  the  right  of  the  plaintiff  to  file  a  lien.  The  fact  of 
ills  joining  in  the  bond  was  proof  conclusive  that  he  had  no- 
tice of  the  contents  of  the  principal  contract,  and  agreed  to  the 
performance  of  all  its  terms.  As  one  of  these  terms  provided 
that  no  lien  should  be  filed,  he  became  subject  to  that  condi- 
tion, and  he  must  be  held  to  have  waived  his  right  to  any 
iien.  But  apart  from  that  consideration,  the  opinion  in 
Schroeder  v.  Galland,  134  Pa.  St.  277,  ante,  p.  691,  decides  that 
he  had  no  right  of  lien  in  any  event,  because  the  original  con- 
tractor had  none,  by  the  terms  of  his  contract. 
Judgment  reversed. 

Can  STIPULATI02I8  IN  Contract  between  Builder  and  Ownrb  Distrot 
Right  or  Suboontractoks  and  Material-mkn  to  Me<?hanio*s  Libn?  — 
The  only  case  prior  to  Sdiroeder  f.  OaHand,  134  Pa.  St.  277,  anie,  p.  691, 
referred  to  and  followed  in  the  principal  case,  that  we  have  been  able  to  find 
in  which  it  haa  been  decided  that  a  subcontractor  is  precluded  from  filing 
a  mechanic's  lien  by  a  stipulation  in  the  contract  between  the  original  con- 
tractor and  the  owner  that  the  contractor  will  not  encumber  or  permit  to  be 
encumbered  the  bnililing  to  1»e  erectc<l  by  any  mechanics'  liens  is  Boioen  ▼. 
A  ubrep,  22  Ca].  566.  This  case  was  decided  in  1863,  under  the  California 
mechauic's  lien  law  of  April  19,  1856,  as  amended  by  the  act  of  April  22, 
1858.  It  has  been  cited  in  several  subsequent  cases  in  California,  on  other 
points^  but  not  upon  the  question  under  consideration.  The  decision  in  that 
ease  seems  to  have  been  overruled  in  the  later  case  of  WhiiUer  r,  Wilbur,  48 
OaL  175.  In  that  ease,  McKinstry,  J.,  in  delivering  the  opinion  of  the  court, 
eaid:  "Hm  oontractor  and  owner  cannot  deprive  the  material-man  of  his  lien 
l>y  introducing  a  stipulatioo  into  the  building  contract  by  which  the  con- 
tractor agrees  to  indemnify  the  owner  against  any  lien  by  persons  furnishing 
materials  to  be  used  in  the  construction  of  the  building."  The  form  of  the 
stipulation  in  the  contract  in  that  case  was  as  follows:  ''And  the  parties  of 
the  second  part  hereby  agree  to  save,  keep  harmless,  and  indemnify  the  party 
of  the  first  part,  and  the  said  building,  and  also  the  said  laud,  and  the  owner  or 
owners  thereof,  of  and  from  any  liens,  claims,  or  notices  of  liens,  by  persons 
performing  labor  upon  or  furnishing  materials  to  be  used  in  the  construction 
of  the  said  building,  and  from  all  costs,  expenses,  counsel  fees,  damage,  and 
injury  arising,  or  that  may  arise,  from  the  assertion  of  any  such  liens, 
olaims,  or  notice  of  liens.** 

In  Caitanadi  t.  IngermM^  1  Phila.  285,  it  was  decided  that  an  agreement  of 
ihe  contractor  with  the  owner,  not  to  make  the  building  liable  to  liens  of 
others,  will  not  prevent  liens  from  arising  in  favor  of  material-men.  See  also 
1  Trickett  on  the  Law  of  Liens  in  Pennsylvania,  29.  Strood,  J.,  who  delivered 
the  opinion  of  the  court  in  that  case,  held  that  the  contract  between  the  con- 
praetor  and  the  owner  is  res  inter  alio9  cuta,  and  cannot  be  regarded  as  an  es- 
toppel when  the  lien,  which  is  a  statutable  incident  with  which  the  contractor, 
as  snoli,  has  no  aonoam,  is  sought  to  be  enforced. 

In  Mubreif  t.  Bamno,  II  Alien,  152,  it  was  decided  that  a  lien  may  be  en* 
loroed  for  labor  performed  and  materials  furnished  in  the  erection  of  a  hoaee 
under  the  en^loyment  of  one  who  has  agreed  with  the  owner  of  the  land  to 
a  honae  tlMreon,  and  to  pay  and  discharge  aU  olaims  for  labor  and 
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materials  furn'shcd  and  used  in  the  erectiom  thereof,  so  that  there  shall  W 
no  lifins  npoa  the  premises. 

In  the  case  of  Hartman  v.  Berry ,  56  Mo.  487,  A  advanced  money  to  B  t^ 
enable  the  latter  to  improve  certain  land,  taking  a  bond  from  the  contractor, 
with  D  as  snrety,  that  the  buildings  to  be  erected  would  be  delivered  to  ^ 
free  from  mechanics'  liens.  E  afterwards  purchased  the  property,  and  took 
an  assignment  of  the  bond.  D  filed  a  lien  for  materials  furnished  to  th» 
Contractor,  and  it  was  held  that  he  was  not  estopped  by  the  bond  from  filing 
Uis  lien.  Adams,  J.,  who  delivered  the  opinion  of  the  court,  said:  "Tho- 
bond  itself  would  not  operate  as  a  bar  or  estoppnl  aqainst  filing  liens.** 

In  McLawjhlm  V,  Reinliartf  54  Md.  71,  although  the  contractor  had  agreed 
to  rclea.-<e  from  mechanics*  liens  thircy-eight  houites  which  he  had  contracted 
to  Iiuild,  a^  soon  as  they  were  respectively  completed,  it  was  held  that  he 
did  not  lose  his  right  to  file  a  lien  for  work  he  had  done  on  some  of  tiie 
bruises,  after  the  contract  had  been  abandoned  by  consent  of  the  owner. 

In  Clough  v.  McDonald^  18  Kan.  114,  it  was  decided  that  a  subcontractor 
is  not  bom  id  by  any  of  the  terms  and  conditions  relating  to  the  payment  of 
money  contained  in  the  original  contract,  except  by  such  only  as  prescribe 
the  amount  that  is  to  be  paiiL  We  think  the  doctrine  of  the  principal  ease 
is  not  sustained  by  the  weight  of  authority,  nor  do  we  think  it  is  »nstainabl» 
in  reason. 
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Common  Cabribr  oaknot  RELiEin  Himself  vbom  Liabilttt  iob  AoraAi. 
Value  ov  Goods  Lost  through  his  NEauaBMCB  by  a  stipulation  in  % 
bill  of  lading,  that  "when  a  valuation  as  agreed  upon  shall  be  named 
upon  this  shipping  receipt,  it  is  distinctly  understood  that  aueb  valuation 
•hall  cover  loss  or  damages  from  any  causa  whatever." 

Trespass  to  recover  from  the  defendant  the  value  of  certain 
whisky  alleged  to  have  been  delivered  to  the  defendant  for 
transportation,  and  to  have  been  totally  lost  and  destroyed  in 
transit  by  reason  of  the  negligence  and  carelessness  of  the 
defendant  The  jury,  under  the  instructions  of  the  coart 
found  for  the  plaintiff  for  the  full  value  of  the  whisky  less 
the  freight.    Other  facts  are  stated  in  the  opinion. 

Oeorge  Tucker  Bispham^  for  the  appellant. 

Edward  H.  Weil^  for  the  appellee. 

Green,  J.  In  the  case  of  Elkins  v.  Tran»portatum  Co.,  81^ 
Pa.  St  315,  no  question  of  negligence,  or  of  the  carrier's  right 
to  limit  his  liability  for  his  acts  of  negligence,  was  raised,  die* 
cussed,  or  decided,  either  in  the  court  below  or  in  this  court. 
The  reporter  says  the  cause  of  action  set  out  in  the  declaratioD 
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was  the  loss  of  certain  high  wines  delivered  to  defendant,  but 
lost  by  negligence.  This  is  the  only  reference  to  the  subject 
of  negligence  to  be  found  in  the  entire  report  of  the  case.  The 
record  shows  that  the  case  was  not  tried  upon  any  theory  of 
negligence,  but  exclusively  upon  the  terras  and  interpretation 
of  the  contract  as  contained  in  the  bill  of  lading.  No  ques- 
tion was  made  upon  the  subject  of  the  right  of  the  carrier  to 
limit  his  liability  for  loss  occurring  by  his  own  negligence, 
and  we  are  bound  to  assume  that  the  facts  of  the  case  did  not 
^give  rise  to  such  a  question.  Nothing  was  said  upon  that 
subject,  either  in  the  argument  of  counsel,  or  in  the  charge  of 
the  court  below,  or  in  the  opinion  of  this  court.  lb  was  for 
this  reason  that  no  reference  was  made  to  this  case  in  the 
opinion  of  this  court  in  the  case  of  Grogan  v.  Adams  Express 
Co.,  114  Pa.  St.  523;  60  Am.  Rep.  360.  The  same  reason  is  ap- 
plicable now.  It  may  be  that  the  accident  in  the  Elkins  case 
^as  not  the  result  of  any  negligence  of  the  carrier.  Judging 
from  the  names  of  the  counsel  concerned,  it  is  almost  certain 
that  if  the  facts  had  developed  a  case  of  negligence,  and  the 
•question  of  the  right  of  the  carrier  to  limit  his  liability  for  acts 
of  negligence,  that  question  would  have  been  promptly  raised, 
discussed,  and  decided. 

In  the  present  case,  the  question  does  arise  under  the  condi- 
tions annexed  to  the  bill  of  lading.  Many  enumerated  causes 
of  loss  are  expressly  excepted,  such  as  fire,  riots,  strikes,  heat- 
ing, freezing,  leakage,  rust,  etc.,  and  as  to  these  the  rig!it  of 
the  company  to  limit  its  liability  must  be  affirmed  in  accord- 
iince  with  numerous  decisions  of  this  and  other  courts.  But 
the  final  clause  of  the  conditions  stipulates  that  ^'  when  a 
Taluation  as  agreed  upon  shall  be  named  upon  this  shipping 
receipt,  it  is  distinctly  understood  that  such  valuation  shall 
oover  loss  or  damage  from  any  cause  whatever."  As  this  ne- 
cessarily includes  loss  arising  from  negligence,  and  as  the  tes- 
timony tended  to  establish  a  loss  by  negligence,  the  question 
of  the  efficacy  of  the  clause  under  consideration  to  relieve  the 
-company  from  liability  for  negligence  beyond  the  agreed  value 
necessarily  arises.  Upon  that  subject  we  have  so  recently  ex- 
pressed ourselves,  in  the  case  of  Orogan  v.  Adams  Express  Co., 
114  Pa.  St  523,  60  Am.  Rep.  360,  that  we  think  it  unneces- 
sary to  repeat  either  the  text  or  substance  of  the  opinion  there 
announced.  So  far  as  the  question  at  issue  is  concerned,  we 
can  see  no  difference  between  that  case  and  this. 

Judgment  affirmed. 
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MrraBKL,  J.,  dolirered  a  dtssenting  opinion,  of  which  the  following  is  • 
■ynoptit:  To  allow  a  shipper  to  valne  his  goods  for  parposos  of  freight 
oharges,  eto.,  at  one  price,  and  when  they  are  lost,  to  recover,  as  in  this= 
ease,  three  times  his  own  agreed  value,  is  a  direct  premiam  on  fraud,  sncb  as- 
no  court  ought  to  sanction.  The  public  policy  which  prohibits  a  common 
carrier  from  contracting  against  the  negligence  of  his  employees,  or  to  express 
it  in  commercial  language,  the  rule  which  prohibits  a  shipper  from  beeoming 
his  own  insurer  against  accidental  loss,  if  be  so  chooses,  by  pajring  a  lower 
rate  of  freight,  was  founded  upon  a  condition  of  things  which  has  passed 
away,  and  the  rule  should  be  materially  modified,  if  not  abrogated  altogetherr 
in  regard  to  goods.  Such  an  alteration  of  the  law  can,  however,  be  made  by 
the  legislature  only,  and  cannot  properly  be  made  by  the  courts.  The  role 
should  not  be  extended  in  the  sligheat  degree.  In  this  case  the  public  were 
offered  two  plans,  *^  a  full  liability  at  a  regular  rate,  or  a  stipulated  maximum 
liability  at  a  reduced  rate.  The  plain tifi!^  wilh  full  knowledge,  chose  the  lat- 
ter. Upon  the  reasonableness  of  such  a  regulation.  Lord  Blackbum*s  argo> 
ment  in  iToncAesCer  etc  R*y  Co,  v.  Proton,  Lu  R.  8  App.  Gas.  703,  712,  is 
unanswerable.  Because  he  believed  this  case  was  a  step  beyond  the  prsvimia 
deoisions  ott  the  subjeot^  he  was  compelled  to  dissenl 
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Landlord  OAmror  Esoapb  Liabilitt  vo&  EbXimiio  Nuisahob  bt  Lbasibv 
THB  Pbopbbtt  on  which  it  exists  to  a  tenant,  and  putting  him  in  pos- 
session. And  where  the  nuisance  complained  of  consists  of  the  use  of  a 
defectiTe  cess-pool  by  the  tenant,  the  latter's  liability  for  such  use  can- 
not take  the  plsce  of  or  in  any  manner  affect  that  of  the  landlord,  if  the 
cess-pool  was  not  properly  built,  or  was  out  of  repair  when  the  tenant 
was  put  in  poesession.  But  if  the  cess-pool  was  properly  built,  and  in 
good  repair  when  the  tenant  took  possession,  the  landlord  will  not  be 
liable  for  the  consequences  of  the  tenant's  neglect  to  keep  it  in  repair. 

Tbbspabs  to  recover  damages  for  an  alleged  nuisance  affect* 
the  dwelling  of  the  plaintiffs'  wife.  The  opinion  states  the 
facts. 

Frederick  /.  Shoyer  and  John  S,  MeKinlay^  for  the  appellants. 

Emanuel  /.  Page  and  Patrick  P.  Dever^  for  the  appellees. 

Williams,  J.  The  fourth  assignment  of  error  complains 
that  the  learned  judge  of  the  court  below  took  the  facts  wholly 
from  the  jury,  leaviLg  them  nothing  to  do  except  to  settle  the 
amount  of  the  plaintiffs'  damages.  Whether  this  was  right, 
or  not  depends  on  whether  the  case  presented,  when  the  evi- 
dence closed,  any  open  questions  of  fact  for  the  jury  to  pas9 
upon. 

The  defendants  owned  separate  but  adjoining  houses  and 
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lots,  Nob.  139  and  141  Mechanic  Street.  The  house  of  the 
plaintiffs  is  on  Leibert  Street,  and  the  defendants'  lots  extend 
back  to  and  adjoin  that  of  the  plaintiffs  on  one  side.  Th» 
action  is  brought  to  recover  damages  alleged  to  have  arisen 
from  leakage  from  the  cess-pool  used  in  common  for  the 
privies  on  Nos.  139  and  141,  into  the  plaintiffs'  cellar.  Mrs.. 
Craven,  one  of  the  defendants,  owned  and  occupied  No.  139. 
No.  141  was  owned  by  McLean,  but  was,  and  for  several 
years  had  been,  occupied  by  Rooney,  as  a  tenant.  The  plain- 
tiffs' right  to  recover  depended  on  whether  the  leakage  existed 
as  alleged,  and  as  to  McLean,  on  whether  such  leakage  was* 
due  to  improper  construction,  or  defective  condition  when  the 
lease  was  made,  for  which  the  landlord  would  be  answerable^ 
or  to  negligent  use  by  the  tenant,  for  which  he  alone  should  be 
held  responsible. 

By  a  city  ordinance,  it  is  made  unlawful  to  locate  a  cess- 
pool within  two  feet  of  the  wall  of  an  adjoining  building. 
This  one  is  not  within  the  prohibited  distance,  and  its  locatioa 
may  be  regarded  as  a  lawful  one.  If  it  was  properly  built,, 
and  in  good  repair  when  the  tenants  took  possession,  the  land- 
lord ought  not  to  be  held  responsible  for  the  consequences  of 
his  tenant's  neglect.  On  the  other  hand,  if  the  cess-pool  was- 
defectively  built,  or  was  out  of  repair  when  the  tenant  was  put 
in  possession,  the  mere  fact  of  the  tenant's  occupancy  wheo 
the  injury  arises  will  not  relieve  the  landlord  from  the  conse- 
quences of  his  own  negligence.  He  is  liable  because  of  thei 
defective  construction  or  condition  at  and  before  the  tenancy 
began,  and  this  liability  continues,  notwithstanding  the  pos- 
session of  the  tenant  He  cannot  escape  liability  for  an  exist- 
ing nuisance  by  leasing  the  property  to  a  tenant,  and  putting: 
him  in  possession:  Knauss  v.  Brua,  107  Pa.  St  85.  The  ten- 
ant who  should  use  the  defective  cess-pool  would  be  liable  be- 
cause of  his  use,  but  such  liability  would  not  take  the  place 
of,  or  in  any  manner  affect  that  of,  the  landlord.  This  wafr 
distinctly  ruled  in  Fow  v.  Roberts,  108  Pa.  St  489.  In  that 
case,  the  plaintiff  was  nonsuited  in  the  court  below,  the  court 
being  of  opinion  that  the  plaintiff's  action  should  have  been 
brought  against  the  tenant  who  was  in  possession  during  the 
time  when  the  alleged  injury  was  sustained.  This  court,, 
however,  held  that  inasmuch  as  the  cess-pool  was  maintained 
by  the  landlord  within  the  prohibited  distance,  in  violation  of 
the  city  ordinance,  and  the  testimony  showed  that  as  often  a» 
tbe  contents  of  the  pool  rose  to  a  level  with  the  bottom  of  th» 
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plaintiff's  cellar,  they  began  to  find  their  way  into  the  cellar, 
the  plaintiff  should  have  been  allowed  to  go  to  the  jury  on  th« 
question  of  the  landlord's  defective  construction. 

In  this  case,  the  question  of  the  character  of  the  original 
-construction,  and  the  actual  state  of  repairs  when  the  prem- 
ises passed  into  the  possession  of  the  tenant,  was  one  upon 
which  McLean  had  the  right  to  go  to  the  jury.  The  learned 
judge  of  the  court  below  seems  to  have  overlooked  this  ques- 
tion, or  to  have  taken  its  decision  into  his  own  hands.  This 
was  doubtless  an  inadvertence,  but  we  do  not  see  how  the 
mistake  can  be  repaired  without  sending  the  case  back  for  a 
new  trial.  '^ 

The  judgment  is  reversed,  and  a  venirefacias  de  novo  awarded. 

LA]n>LOBD  AND  Tbnaitt  — NuiSAMCK.  —  Where  premises  are  leased  with  s 
fiuisaace  existing  npou  tiiein  at  the  time,  the  landlord  is  liable:  Note  to  Leon- 
'4»rd  T.  Storer,  15  Am.  Rep.  7S,  79.  The  leasee  is  liable  for  a  nuisance  occa- 
^oned  by  his  negligence,  having  covenanted  to  keep  the  premises  in  good 
repair  and  condition:  Clancjf  t.  Byrtie,  56  N.  Y.  129;  15  Am.  Rep.  S9I,  and 
Aote  30S-400,  where  the  ease  of  Owinnetl  v.  Earner,  32  In  T.,  N.  S.,  S35,  is 
«ited  in  fall.  In  Ingweraen  v.  Rankin,  47  N.  J.  L.  18,  54  Am.  Rep.  109,  the 
landlord  was  held  liable,  where  a  nuisance  was  created  by  the  lessee  under  a 
'lease  in  which  he  had  covenanted  to  repair  the  premiaes,  and  at  the  expira- 
-tion  of  the  lease  the  landlord  renewed  tlio  same,  with  full  knowledge  of  the 
existence  of  the  nuisance.  See  also  note  to  Polack  v.  Pioche,  95  Am.  Dec. 
123,  124.  Ordinarily,  the  tenant^  not  the  owner,  must  answer  for  injuries 
Tesulting  from  a  failure  to  properly  care  for  the  leased  premises;  but  where 
-the  landlord  leases  premises  with  a  nuisance  thereon,  be  is  liable:  TomU  v. 
Jian^ptom,  129  lU.  879L 


Feicb  V.  Conway. 

(ISI  Pjsmmsylvamia  Stats,  Stai 

OimoB  or  Innuendo  in  Action  for  Libel. —In  an  action  for  libel,  the 
office  of  the  innuendo  is  to  define  the  defamatory  meaning  which  the 
plaintiff  sets  upon  the  words;  to  show  how  they  come  to  have  that  mean- 
ing, and  how  they  relate  to  the  plaintiff.  If  they  are  capable  of  the  mean- 
ing he  ascribes  to  them,  it  is  for  the  jury  to  say  whether  or  not  they 
were  used  in  that  sense. 

flnciAL  Damage  need  not  be  Alleged  in  Declaration  for  Libel 
WHEN.  —  Any  written  woras  which  have  a  tendency  to  injure  a  person 
in  his  or  her  office,  profession,  calling,  or  trade  are  libelous,  and  in  an 
action  therefor  it  is  not  necessary  for  the  declaration  to  contain  an  aver^ 
ment  of  special  damage. 

Trespass  for  libel.    The  opinion  states  the  case. 
Avery  D,  Harrington^  for  the  appellant. 
James  H,  Shakespeare,  for  the  appellee. 
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McCouLUM,  J.  The  defendant  having  demurred  to  the  dec- 
laration, all  relevant  naatters  well  pleaded  therein  must  be 
accepted  as  true:  WUdee  v.  McKu^  111  Pa.  St.  335;  56  Am. 
Bep.  27  L 

The  facts  of  the  case,  as  we  gather  them  from  the  decla- 
ration, are,  that  the  plaintiff,  at  the  time  of  the  committing  of 
the  grievances  therein  mentioned,  was  the  proprietor  of  the 
Haven  College  of  Shorthand  and  Typewriting,  located  at  1322 
Chestnut  Street,  Philadelphia,  and  was  fully  competent  and 
authorized  to  teach  the  Haven  system  of  shorthand.  The  de- 
fendant was  the  principal  of  a  rival  school,  located  at  1223 
Chestnut  Street.  These  were  the  only  schools  in  Philadelphia 
in  which  the  Haven  system  of  shorthand  writing  was  then 
taught  The  defendant,  with  full  knowledge  of  these  facts, 
published  certain  certi6cates,  over  the  signature  of  Curtis  Ha- 
ven, author  of  Haven's  shorthand  system,  in  which  it  was 
stated  that  the  only  authorized  Haven  college  in  Philadelphia 
was  at  1223  Chestnut  Street,  of  which  the  defendant  was  the 
principal;  that  he  could  recommend  her  teaching,  but  not  that 
of  another  teacher,  who  was  using  his  name  without  authority, 
and  for  whose  teaching  he  would  not  be  responsible.  The  de- 
fendant also  published  a  circular  over  her  own  signature,  in 
which  it  was  stated  that  there  were  other  teachers  of  Haven's 
shorthand  in  Philadelphia,  and  that  one  of  them  was  using  the 
name  "  Haven  College,"  without  authority.  The  declaration 
contains  verbatim  copies  of  these  publications,  and  alleges  that 
they  charge,  and  were  intended  to  charge,  that  the  plaintiff  was 
incompetent  to  teach  the  Haven  system  of  shorthand,  and  that 
she  was  using  the  name  '^  Haven  College  "  without  authority, 
and  that  by  means  of  these  accusations,  falsely  and  mali- 
ciously made,  she  has  been  greatly  prejudiced  in  her  reputa- 
tion and  business,  and  has  sustained  great  loss  therein.  It 
speciBcally  describes  the  injuries  inflicted  on  her  business  by 
the  publication  recited  in  it,  and  lays  her  damages  at  five 
thousand  dollars. 

It  is  contended,  in  support  of  the  demurrer,  that  the  matter 
set  out  in  the  declaration  is  not  libelous,  and  that  the  innuendo 
is  not  justified  by  it.  Any  written  words  which  have  a  tend- 
ency to  injure  a  person  in  his  or  her  office,  profession,  calling, 
or  trade  are  libelous:  Odgers  on  Libel  and  Slander,  19.  An 
innuendo  cannot  introduce  new  matter,  or  enlarge  the  natural 
meaning  of  words,  or  put  upon  them  a  construction  they  will 
not  bear.     Its  office  is  to  define  the  defamatory  meaning  which 
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the  plaintiff  aets  upon  the  words;  to  show  how  they  come  to 
have  that  meaning,  and  how  they  relate  to  the  plaintiff.  If 
they  are  capable  of  the  meaning  he  ascribes  to  them,  it  is  for 
the  jury  to  say  whether  they  were  used  in  that  sense:  Odgers 
on  Libel  and  Slander,  100,  and  authorities  cited;  Bomman  v. 
Bayer ^  3  Binn.  516;  5  Am.  Dec.  380;  Thompion  v.  Lush,  2  Watts, 
17;  26  Am.  Dec.  91;  Commonwealth  v.  KeenaUy  67  Pa.  St.  203. 
As  at  the  time  of  the  grievances  mentioned  in  the  declara* 
tion  there  were  but  two  schools  in  Philadelphia  in  which  the 
Haven  system  of  shorthand  was  taught,  it  is  clear  that  the 
publications  referred  to  the  plaintiff,  and  we  think  that  they 
justify  the  innuendo  which  defines  the  meaning  she  ascribes 
to  them.  The  declaration  contains  an  averment  of  special 
damage,  although,  in  libel,  or  where  words  are  spoken  of 
another,  in  the  way  of  his  or  her  profession  or  trade,  it  is  not 
necessary:  Odgers  on  Libel  and  Slander,  225. 
.  Judgment  reversed,  and  procedendo  awarded. 

Ldkl — Innuvndo.  — The  oflBoe  of  the  innnendo  is  to  arar  the  meantag  of 
the  UnffnAgd  pnbliehed:  Haye$  r.  Prtm  Ox,  127  P».  St  642;  14  Am.  St.  Rep. 
874,  and  note. 

LiBBL  ~  AonoNASLB  WoBBS. — PabUahed  worde  are  actionable  which 
directly  tend  to  the  prejadioe  or  injary  of  one  in  his  office,  profession,  tmK 
or  business,  and  which,  if  tme,  wonld  render  him  nn worthy  of  employment: 
WUIianu  t.  JDoompoit,  42  Minn.  393;  18  Am.  St  Rep.  519,  and  note;  and  no 
special  damages  need  be  alleged  in  the  complaint  if  the  words  are  aetionaUle 
parte:  Ntwman  r.  8ieim,  75  Mich.  402;  13  Am.  St  Repi.  447;  MontyomoTfr. 
Knox,  23  Fla.  59Sw 


Mabtindalb  v.  Wilson-Gass  Company. 

[184  PBHMSYLVAIIIA  BTATBt  t4S.] 
DlRXOIOBS  OF  COBFORATION  ABC  KOT  BNTTfLSD  TO  AmT  CoMPXNSATION  FOB 

Official  Sbrtiobs  rendered  by  them  as  directors,  unless  compensation 
is  provided  for  by  the  charter  or  by-laws  of  the  corporation.  If,  there- 
fore, the  charter  or  by-laws  of  a  private  corporation  contains  no  such  pro- 
rision,  a  director  or  president  of  such  corporation  cannot  recover  for 
official  services  rendered  in  and  about  its  business,  when  no  agreemenl 
for  compensation  preceded  them.  No  presumption  of  such  an  agreement 
arises  from  the  performance  of  the  services. 
AoBSBMBirf  TO  Pat  for  Official  Sbrvicfs  of  Officbr  of  OoKPORATiO!t» 
Madi  aftbr  Prrformamob  of  the  services,  will  not  austaia  aa  aetioa 
sgainst  the  corporation  to  recover  therefor. 

AsHUMPSTT.    The  opinion  states  the  case. 

Silas  W.  Pettit  and  John  R.  Ready  for  the  appellanl 

Wendell  P.  Bot/ymany  for  the  appellee. 
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McCoLLUM,  J.  The  plaintiff  claims  that  in  May,  1888,  in 
consideration  that  he  had  rendered  services  for  the  defendant 
in  and  about  its  business,  at  its  special  instance  and  request, 
it  agreed  to  pay  him  one  thousand  dollars  on  demand.  The 
defendant  is  a  corporation,  and  the  plaintiff  was  at  one  time 
a  director  and  the  president  of  it.  The  affidavits  of  defense 
allege  that  the  plaintiff  was  duly  elected  president  of  the  de- 
fendant  corporation  on  AprU  21, 1888,  and  that  his  salary  was 
then  fixed  at  eighteen  hundred  dollars  per  annum;  that  on  the 
14th  of  May  following  he  resigned  the  office  of  president,  and 
that  during  his  incumbency  of  it  he  attended  but  three  meet- 
ings of  the  company;  that  the  only  services  rendered  by  him 
to  the  company,  for  which  any  compensation  was  agreed  at 
any  time  to  be  paid,  were  as  president,  during  the  twenty-four 
days  he  held  that  office. 

The  general  rule  on  the  subject  of  compensation  to  directors 
of  a  corporation  is  thus  stated  in  1  Morawetz  on  Corporations, 
2d  ed.«  sec.  508:  ^  Directors  are  not  entitled  to  any  compen- 
sation for  their  official  services  as  directors,  unless  compen- 
sation is  provided  for  by  the  charter,  or  the  by-laws  adopted 
by  the  majority."  The  decisions  in  Kilpatrick  v.  Penrose  F, 
Bridge  Co.,  49  Pa.  St.  118,  88  Am.  Dec.  497,  and  Loan  Ass'n  v. 
Stonemetz,  29  Pa.  St.  684,  recognize  and  enforce  this  rule.  In 
Carr  y.  Chartien  Coal  Co^  25  Pa.  St  337,  it  was  held  that  the 
necretary  of  a  private  corporation,  at  a  fixed  salary,  could  not 
recover  extra  pay  for  services  in  that  capacity,  although  the 
services  were  not  anticipated  at  the  time  of  his  appointment, 
and  were  not  enumerated  in  the  charter  or  by-laws. 

The  official  services  of  a  director  or  president  of  a  private 
corporation  are  rendered  in  and  about  its  business,  and  at  its 
request,  but  he  cannot  recover  pay  for  such  services  unless  an 
agreement  for  compensation  preceded  them.  No  presump- 
tion of  such  agreement  arises  from  the  services;  it  must  be 
proven. 

The  plaintiff's  statement  in  this'  case  fails  to  inform  us  what 
the  services  were  for  which  he  claims  pay,  or  to  allege  that 
they  were  rendered  on  a  promise  of  the  corporation  to  pay  for 
them.  He  relies  on  an  agreement  made  after  the  services 
were  performed;  and  this  alone  will  not  support  the  action,  if 
the  services  for  which  he  sues  were  rendered  in  his  capacity 
as  director  or  president.  It  may  be  that  for  services  as  presi- 
dent, he  can  recover  on  the  basis  of  the  salary  attached  to  that 
office;  but  a  salary  of  eighteen  hundred  dollars  per  annum 
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would  not  yield  one  thousand  dollars  for  twcnty*four  days  of 
service.  The  statement  of  the  plaintiff's  claim,  and  the  affi- 
davits of  defense  which  answer  it,  taken  together,  show  that 
the  services  lor  which  he  seeks  to  recover  in  this  action  were 
performed  in  his  capacity  as  director  or  president  of  the  de- 
lendant  company.  It  follows  from  what  has  been  said  that  it 
was  error  to  enter  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Whether  a  director  or  president  of  a  private  corporation 
who  is  properly  employed  to  perform  services  which  do  not 
pertain  to  his  office  is  entitled  to  such  compensation  as  has 
been  agreed  upon,  or  as  the  services  are  reasonably  wortli,  is 
a  question  on  which  we  express  no  opinion,  as  it  is  not  raised 
by  this  record. 

Judgment  reversed,  and  procedendo  awarded. 


CoapoaATiONs  —  Compensation  or  Offickhs.  —  Offioen  «f  a  oorporatiao 
are  not  entitled  to  any  compensation  for  their  aerFioes  nnless  it  haa  been 
fixed  by  a  by-law  or  resolution  before  the  services  were  performed:  HoUUr 
▼.  La/a^HU  ele.  R,  R,  Co.,  71  111.  106;  22  Am.  Rep.  SQ;  compare  Ten  Bffdt  t. 
Pvtdiac  He  R.E,  Cb.,  74  Mich.  226;  16  Am.  8t  Rep.  6331.  and  aufeaw 


MoCluno  V.  Dbarbornb. 

ri34  Pbmmstlvamia  Stats,  ML) 
Mabtik  IB  GrviLLT  liULBUi  lOB  Tbxspabs  ov  ho  SatVAirr  wwair.  —  A 
master  ii  not  liable  for  the  independent  trsapaai  of  bb  serrant*  not  done 
in  the  course  of  the  aerriea.  Bat  the  maatar  ia  shiUy  liabia  for  tibe 
manner  in  which  his  aarvant  doea  the  work  ha  ia  employed  to  dow  al- 
though the  manner  in  which  he  does  it  is  contrary  to  the  instmctions 
given  him  by  his  master.  It  is  the  character  of  the  employmentt  and 
not  the  private  instmctions  given  by  the  master  to  his  servant,  that  most 
determine  his  Uabiiity.  Where,  therefore,  a  maater,  daiming  to  own  an 
oi^^  in  the  poaaeaaton  of  another,  aends  hia  aervanta  to  the  latter'a  boane 
to  remove  the  organ  therefrom,  and  the  servants  enter  and  take  the  organ 
by  force  and  violence,  the  master  will  be  liable  for  their  traapaa^  al- 
though in  committing  it  they  violated  his  express  inatraetiona. 

Trespass.    The  opinion  states  the  case. 

PeUr  Boydf  for  the  appellant. 

Frederick  J.  Shoyer  and  John  S,  McKifday,  for  the  appellee. 

Williams,  J.  Dearborne  is  a  dealer  in  cabinet  organs  and 
other  musical  instruments.  It  is  his  habit,  and  it  seems  to 
prevail  quite  generally  among  dealers  in  similar  articles,  to 
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Bell  on  the  installment  plan  to  those  who  desire  it,  taking  an 
instrument  in  the  nature  of  a  lease  from  the  purchaser.  The 
several  installments  of  purchase-money  are  to  be  paid  as  rent. 
If  they  are  paid,  the  article  becomes  the  property  of  the  so- 
called  lessee.  If  not  paid,  the  vendor  reserves  the  right  to 
seize  and  retain  the  article. 

Pox  was  an  employee  of  Dearborne,  whose  business  was  to 
hunt  up  instruments  on  which  one  or  more  installments  were 
unpaid,  whether  in  the  hands  of  the  original  purchasers  or 
their  vendees,  in  order  that  they  might  be  seized  or  replevied 
by  Dearborne.  He  had  sought  and  obtained  admission  to  the 
house  of  McClung  by  means  of  falsehood,  and  secured  the 
number  and  description  of  the  cabinet  organ  in  the  parlor. 
His  employer  alleged  that  it  was  an  instrument  which  he  had 
sold  or  leased  to  a  customer  two  or  three  years  before,  and  on 
which  unpaid  installments  were  due.  Fox  expressed  confi- 
dence in  his  ability  to  invade  McClung's  home  a  second  time, 
and  bring  off  the  organ,  without  a  breach  of  the  peace.  An 
expedition  was  fitted  out,  consisting  of  two  men  and  a  team, 
under  the  direction  and  control  of  Fox,  for  this  purpose.  Be- 
fore they  set  out,  they  were  instructed  by  Dearborne  not  to 
commit  an  assault  and  battery  on  any  person,  and  not  to 
break  the  law.  They  went  to  McClung's  house,  secured 
admission  to  the  parlor  by  a  false  pretense,  and  began  the 
removal  of  the  organ.  Mrs.  McCIung  and  her  son,  who 
happened  to  be  at  home,  tried  to  resist,  but  were  at  once  over- 
powered, and  the  organ  and  its  belongings  carried  off.  The 
scene  is  described  by  one  of  the  witnesses  thus:  *^I  came 
down  and  saw  Mr.  Fox.  He  was  holding  my  mother  up 
against  the  parlor  door.  I  came  forward,  and  my  brother 
came  out  and  asked  what  all  this  meant.  He  said:  'Just  this: 
if  you  interfere  with  my  business,  I  will  shoot  you  dead,'  and 

reached  in  his  back  pocket He  said:  'I  came  to  take 

this  organ  out  of  here.  If  you  interfere  with  my  business,  I 
will  shoot  you.'  Then  my  brother  said:  *  You  do  not  take  this 
organ  out  of  this  house.  Show  your  authority.  If  you  don't, 
you   take  it  over  my  corpse.'  ....  Then   he  clinched   my 

brother Then  the  two  colored  men  came  in,  and  began 

knocking  us  about I  then  went  to  the  comer  and  saw 

a  policeman,  and  asked  him  to  come  down.  He  came  down, 
and  Fox  said:  *  Arrest  this  man  (meaning  my  brother),  and 
I  will  appear  against  him  in  the  morning.'  They  arrested  my 
brother,  and  he  was  taken  to  the  station.'' 
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This  action  was  brought  by  McCIung  to  recover  damages 
for  this  high-handed  and  hostile  invasion  of  his  home.  On 
the  trial,  the  learned  judge  of  the  court  below  told  the  jury 
that  the  conduct  of  Fox  *'  was  without  mitigation,  and  deserv- 
ing of  the  severest  condemnation/'  but  that  whether  Dear- 
borne  was  responsible  for  it  or  not,  depended  on  the  instructions 
he  gave  him  when  he  started  out  on  the  expedition.  The  cor- 
rectness of  this  instruction  is  the  point  on  which  this  appeal 
depends. 

The  general  doctrine  laid  down  by  the  learned  judge,  that 
every  man  is  liable  for  his  own  trespass  only,  must  not  be 
taken  too  literally;  for  one  must  be  held  to  do  that  which  he 
procures  or  directs  another  to  do  for  him,  as' well  as  that  which 
he  does  in  his  own  person:  Qui  faeii  per  alium,  facii  per  w. 
Servants  and  employees  are  often  without  the  means  to  re- 
spond in  damages  for  the  injuries  they  may  inflict  on  others 
by  the  ignorant,  negligent,  or  wanton  manner  in  which  they 
conduct  the  business  of  their  employer.  The  loss  must  be 
borne  in  such  cases  by  the  innocent  sufierer,  or  by  him  whose 
employment  of  an  ignorant,  careless,  or  wanton  servant  has 
been  the  occasion  of  the  injury,  and  under  such  circum- 
stances it  is  just  that  the  latter  should  bear  the  loss.  Bui 
the  master  is  not  liable  for  the  independent  trespass  of  his 
servant  If  a  coachman,  while  driving  along  the  street  with 
his  master's  carriage,  sees  one  against  whom  he  bears  ill-will 
at  the  side  of  the  street,  and  leaves  the  box  to  seek  out  and  as- 
sault him,  the  master  would  not  be  liable.  Such  an  act  would 
be  the  willful  and  independent  act  of  the  coachman.  It  was 
done  while  in  his  master's  service,  but  not  in  the  course  of 
that  service.  But  if  the  coachman  sees  his  enemy  sitting  on 
the  box  of  another  carriage,  driving  along  the  same  highway, 
and  he  so  guides  his  own  team  as  to  bring  the  carriages  into 
collision,  whereby  injury  is  done,  the  master  is  1  able.  The 
coachman  was  hired  to  drive  his  master's  horses.  He  was 
doing  the  work  he  was  employed  to  do,  and  for  the  manner  of 
his  doing  it  the  master  is  liable:  Wood  on  Master  and  S^^r- 
vant,  sec.  277.  It  would  be  no  defense  to  the  master  to  prove 
that  he  had  given  his  coachman  orders  to  be  careful,  and  not 
drive  against  others.  It  was  his  duty  not  only  to  give  such 
orders,  but  to  see  that  they  were  olieyed.  It  will  be  seen, 
therefore,  that  it  is  the  character  of  the  employment,  and  not 
the  private  instructions  given  by  the  master  to  his  servant, 
that  must  determine  the  measure  of  his  liability  in  any  given 
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case.  An  excellent  illustration  is  aflbrded  by  the  case  of  Gar- 
retzen  t.  DtAenckel,  50  Mo.  104;  11  Am.  Rep.  405.  The  defend- 
ant was  a  gunsmith.  In  his  absence  from  his  store,  a  clerk 
was  waiting  upon  a  customer  who  wanted  to  buy  a  rifle.  The 
customer  desired  to  see  it  loaded,  and  would  not  buy  unless 
this  was  done.  The  orders  of  the  defendant  to  his  clerk  were, 
that  he  should  not  load  a  rifle  in  the  store.  The  customer 
was  so  earnest  in  desiring  it,  that  the  clerk  loaded  it,  and  by 
accident  it  was  discharged,  the  ball  injuring  the  plaintiff,  who 
was  sitting  at  a  window  on  the  opposite  side  of  the  street. 
The  defendant  set  up  his  orders  to  his  clerk  as  a  defense,  but 
it  did  not  prevail.  The  court  said:  '*  There  is  no  pretense 
that  he  (the  clerk)  was  endeavoring  to  do  anything  for  him* 
self.  He  was  acting  in  pursuance  of  authority,  and  trying  to 
sell  a  gun,  to  make  a  bargain  for  his  master;  and  in  his  eager- 
ness to  subserve  his  master's  interests,  he  acted  injudiciously 
and  negligently." 

In  the  case  now  before  us,  Dearbome  sent  Fox  and  his 
helpers  to  the  house  of  McClung  for  the  purpose  of  seizing 
and  bringing  away  the  organ.  He  says:  **  I  told  him  to  take 
the  men  and  team  when  he  was  ready,  and  to  bring  the  organ 
in,  but  to  be  careful,  and  not  to  have  any  row  about  it." 
Black,  who  drove  the  team,  testifies:  '*Mr.  Dearbome  told 
Fox  to  go  down  and  get  this  organ  on  South  Sixteenth  Street; 
to  get  it  as  peaceably  as  possible,  and  not  to  have  any  assault 
and  battery,  or  any  disturbance  whatever."  These  directions 
show  that  Dearbome  knew  that  the  errand  on  which  he  sent 
his  employees  was  one  that  was  likely  to  result  in  trouble, 
and  would  require  to  be  managed  with  great  coolness  and 
care,  in  order  to  avoid  collision  and  a  breach  of  the  peace. 
But  however  the  rule  may  be  held  in  regard  to  the  criminal 
liability  of  the  master,  under  such  circumstances,  it  is  very 
clear  that  he  cannot  escape  liability  civilly  by  virtue  of  his 
instructions  to  his  servant  as  to  the  manner  of  doing  an  acl 
which  the  servant  is  to  undertake  on  his  behalf.  He  knew 
that  the  invasion  of  McClung's  house,  in  the  manner  contem- 
plated, was  likely  to  excite  indignation  and  resistance  on  the 
part  of  the  inmates,  and  that  what  ought  to  be  done  might 
have  to  be  determined  under  excitement,  and  without  time 
for  consultation  or  reflection  by  his  employees.  Under  such 
circumstances,  he  puts  them  in  his  own  stead,  and  he  is  bound 
by  what  they  do  in  the  effort  to  do  the  thing  which  was  com- 
mitted to  them:  Sanford  v.  Eighth  Ave.  R.  R.  Co.^  23  N.  Y. 
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843;  80  Am.  Dec  286;  Lake  Shore  etc.  Bfy  Co,  v.  Roeenzweig^ 
113  Pa.  St  519;  Fitteburg  etc.  Ry  Co.  ▼.  Donahne,  70  Pa.  St 
119;  Haye  ▼.  MxUar,  Tl  Pa.  St  288;  18  Am.  Rep.  446;  Garret^ 
ten  V.  Dnenekel,  50  Mo.  104;  11  Am.  Rep.  405. 

The  defendant  was  bound  not  onlj  to  give  proper  instruc- 
tions to  his  servants  when  sending  them  on  such  an  errand, 
bat  he  was  bound  to  see  that  his  instructions  were  obeyed. 
In  the  leading  English  case  of  Seymour  v.  Greenwood,  6  Hurl. 
ft  N.  859,  referred  to  at  some  length  in  Wood  on  Master  and 
Servant,  sec.  297,  it  is  said:  '*If  the  act  is  done  within  the 
scope  of  the  servant's  employment,  and  is  done  in  the  mas- 
ter's service,  an  action  lies  against  the  master,  and  he  is  lia- 
ble, even  though  he  has  directed  his  ser\'Ant  to  do  nothing 
wrong. **  Here  Fox  and  his  helpers  were  sent  to  bring  away 
the  organ.  The  acts  complained  of  were  committed  in  the 
course  of  and  as  a  means  to  the  accomplishment  of  that  for 
which  they  were  sent.  Let  it  be  conceded  that  they  were  in- 
structed to  do  no  wrong,  and  that  they  did  what  they  were 
warned  not  to  do.  The  master  is  nevertheless  liable.  When 
he  sends  them  upon  an  errand  that  exposes  them  to  resist- 
ance and  danger,  and  the  excitements  consequent  upon  the 
presence  of  such  a  state  of  things,  he  must  take  the  chances 
of  thdr  self-control  and  ability  to  obey.  If  he  finds  the  risk 
inconveniently  expensive,  be  may  conclude  to  respect  the 
homes  of  inc^fensive  eitisens,  and  rely  on  his  legal  remediee 
for  the  recovery  of  any  property  to  which  he  may  claim  title 
hereafter.  The  jury  should  have  been  told  that  the  defend- 
ant was  liable  for  what  the  learned  judge  aptly  characterized 
fts  an  *' unjustifiable  outrage'*  by  his  employees,  and  they 
should  have  been  allowed  to  assess  adequate  damages  for  the 
breach  of  the  plaintiff's  close,  if  the  entry  was  forcible,  and 
for  all  the  injury  done  him  by  any  and  all  the  defendant's 
servants  while  engaged  in  the  business  of  seising  and  carry- 
ing away  the  organ.  All  the  circumstances  may  be  con- 
sidered in  fixing  the  compensation  to  be  awarded  to  the 
plaintiff. 

Judgment  reversed,  and  a  venire  faeia9  i§  novo  awarded. 


Mastbr  ahv  Skrvavt— LiABiLrnr  o»  liAirfBa  vm  Sbctavv's  Acta  <-« 
The  act  of  •  MTTaat  jmxwumk  to  has  nmstar**  ordv,  mt  in  th«  regokr  oootm 
of  hia  amploymontft  ia  oonaidared  in  law  to  bo  tho  aot  ol  tke  maator:  8a$Uo  ▼. 
iiofpiardf  67  Conn.  167.  A  maator  ia  oiviUy  rospooaiblo  for  tho  wrongfol 
act  of  his  MFTant,  wbon  dono  in  the  regnlar  conrao  of  hii  anthoritjr,  ahhough 
the  master  may  havo  prohiUtod  tho  aarraat  troaa  doing  Ih*  aott  WkMtktmi 
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T.  8t  LowU  etc.  J?>  Co.,  99  Ma  S64;  I^orih  CMeago  etc  E^y  Co,  v.  (kuika, 
188  IlL  613;  Textu  T.  ffy  Co.  v.  JokmBom,  76  Tex.  158;  Atdtisom  etc  R.  JL  Gl 
T.  Bandali,  40  Kao.  421;  ToIm  y.  iSoB<A«otttem  elc  OSo.,  40  La.  Amu  467. 
Bat  ih«  act  complained  of  must  pertain  to  the  servant's  particular  duties: 
Stringer  v.  Miuouri  P.  B'y  Co.,  96  Mo.  299.  See  also  Dii&ngham  t.  Bumll^ 
TSTex.  47;  15  Am.  8k  Rep.  763,  and  nota 


Cbnteal  National  Bank  v.  Debydoppel. 

[1S4  Pennsylvania  Stats,  490.] 

lBBX6niJL&    IkDOBSXR  07   PSOHISSOBT  NOTX   LlABLX  OH   HT8   INDORSEMENT 

WHBH.  —  One  who  indorses  a  promissory  note  drawn  payable  to  tbe 
order  of  the  maker  before  the  latter  has  indorsed  it  will  he  liable  to 
the  holder  after  the  maker  has  indorsed  and  negotiated  it,  notwithstand- 
ing the  indorsement  of  the  maker  and  payee  is  written  beneath  the  sig- 
nature of  the  irregular  indorser. 

Assumpsit  against  the  defendant  as  indorser.  The  opinion 
states  the  case. 

/.  S.  Freeman  and  John  F.  Keator^  for  the  appellant. 

E.  Hunn  Hanson^  for  the  appellee. 

Paxson,  C.  J.  The  promissory  note  in  controversy  was 
made  by  Jones  and  Eaton,  payable  to  their  own  order  as 
payees.  It  was  indorsed  by  William  Dreydoppel,  the  defend- 
ant«  and  subsequently  by  the  payees.  This  constituted  what 
is  known  as  an  irregular  indorsement;  and  the  defendant 
claims  that  by  reason  thereof  he  is  not  liable  to  tbe  plaintiff, 
who  is  the  holder.  The  responsibility  of  such  an  indorser,  how- 
ever much  it  may  have  been  doubted  at  one  time,  is  now  well 
understood.  *'  Nobody  ever  doubted,"  said  Justice  Sharswood, 
in  EHberi  r. FimlcbeifieT,  68  Pa.  St  247,  8 Am.  Rep.  176,  "that 
when  a  man  puts  his  name  on  the  back  of  negotiable  paper 
before  the  payee  has  indorsed  it,  he  means  to  pledge,  in  some 

shape,  his  responsibility  for  the  payment  of  it This 

court  finally  settled  that  in  the  absence  of  legal  evidence  of 
any  different  contract,  he  assumes  the  position  of  a  second 
indorser;  and  that,  to  render  his  engagement  binding  as  to 
any  holder  of  the  note,  tbe  implied  condition  that  the  payee 
shall  indorse  before  him  must  be  complied  with  so  as  to  give 
btm  recoQtse  against  such  payee";  citing  Schafery.  Farmers' 
and  M,  Bank,  59  Pa.  St.  144.  It  wiU  be  seen  that  the  reason 
of  tbe  rule  laid  down  in  the  line  of  cases  of  which  those  cited 
form  a  pari  iS|  that  unless  the  payee  is  the  first  indorser, 
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there  can  be  no  recourse  against  him.  In  the  case  in  hand^ 
the  reason  of  the  rule  does  not  apply,  because  the  payees  are 
also  the  makers  of  the  note;  hence  the  defendant,  although 
entitled  to  the  position  of  second  indorser,  is  deprived  of  no 
valuable  rights,  as  he  can  sue  the  payees  as  makers  of  the 
note.  Their  responsibility  to  him  is  precisely  the  same  as  if 
they  had  indorsed  the  note  as  payees  before  he  placed  his  in- 
dorsement upon  it.  We  are  of  opinion  that  the  defense  set 
up  in  the  affidavit  is  insufficient,  and  that  the  judgment  was 
properly  entered. 
Judgment  affirmed* 

NiQOTiABLi  iKSTBVMBm^IirDOBSEicnrr.  —  One  who  writes  hn  name 
in  the  blank  on  the  back  of  a  negotiaUo  inatrnmont  beforo  it  baa  been  in* 
doraed  by  the  payee,  who  subsequently  indorses  it^  is  bonnd  only  aa  a  seooud 
indorser:  Qreutel  t.  Huhbard,  51  Mich.  95;  47  Am.  Rep.  549;  Sawffer  w. 
BnmmeU,  18  R.  L  141;  43  Am.  Rep.  19;  Harden  v.  WeUUm,  43  N.  J.  L.  128; 
39  Am.  Rep.  651,  and  note.  Bnt  see  note  to  Jomm  ▼.  Ooodwmt  S  Am.  Rep^ 
47S. 


Harbison  and  Brother  v.  Homcbopathio  Asso-* 

OIATTON, 

[1S4  PnririiTLTA.iiiA  Statb,  6B8  ] 

MaoKAKio's  LiBN,  Tmi  to  File,  kot  Extxndbd  bt  Wobk  done  to 
CoHPBirBATB  roB  Dbfbotivb  PBBfOBMAMOB  OF  CoBTBAOf. — The  time 
for  filing  a  mechanic's  lien  is  not  extended  by  the  doing  of  work  or  die 
fnrnishing  of  material  to  oompensate  for  a  deficien<7  in  the  work  done 
and  material  fnmiahed  and  charged  for  more  than  six  montha  pre- 
▼ionsly. 

MaTBBIAItIIAN    OANHOT  FiLB  MbOHANIO*8    LiBB   fOB   POBVABLB  LaUNDRT 

8tovb  not  nsed  or  intended  to  be  need  aa  a  part  of  the  building,  bnt  an 
ordinary  piece  of  personal  property^  as  mnch  adapted  for  vae  in  one 
lanndry  aa  in  any  other,  notwithstanding  the  fact  that  it  waa  fnmlBhed 
to  the  contractor  under  a  contract  which  included  materials  for  the  oon- 
stmetion  of  the  building. 

SciRB  FACIAS  upon  a  mechanic's  lien.  The  facts  are  stated 
in  the  opinion. 

John  O.  Johnson  and  WiUiam  Henry  Lexj  for  the  appellants. 

Piuehal  H.  CoggvM  and  Richard  P.  WhiUf  for  the  appellee. 

HcCoLLUM«  J.  If  the  facts  alleged  in  the  affidavit  of  de- 
fense appeared  in  the  appellants'  testimony,  it  was  the  duty 
of  the  court,  on  the  motion  of  the  appellee,  to  enter  a  com- 
pulsory  nonsuit     When  this  case  was  here  before  (120  Pa. 
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St  28),  it  was  decided  that  neither  the  furnishing  and  setting 
of  the  two  soapstone  hearths  on  the  9th  of  March,  1887,  to 
compensate  the  deficiency  in  the  work  done  and  charged  for 
on  the  7th  of  July,  1886,  nor  the  furnishing  and  setting  of  a 
portable  laundry  stove,  which  was  not  used  or  intended  to  be 
used  in  the  construction  of  the  building,  but  was  an  ordinary 
piece  of  personal  property,  *'  as  much  adapted  for  use  in  one 
laundry  as  in  any  other,"  extended  the  time  for  filing  the  lien. 

The  evidence  produced  by  the  appellants  on  the  trial 
brought  their  case  fairly  within  the  principles  of  this  decision, 
and  demonstrated  that  their  claim  was  not  filed  in  time. 
They  proved  that  the  two  soapstone  hearths  put  in  by  them 
on  the  9th  of  March  were  to  supply  the  two  broken  soapstone 
hearths  included  in  their  charge  of  the  7th  of  July  preceding; 
that  they  were  required  by  the  architect  to  replace  the  broken 
hearths  with  sound  ones,  and  that  they  did  so  without  protest 
or  additional  compensation.  They  admit  that  they  made  no 
extra  charge  against  the  owner  or  contractor  for  the  new 
hearths,  and  that  they  were  not  present  when  the  broken 
hearths  were  set;  and  they  failed  to  show,  by  their  workmen, 
who  delivered  the  hearths  in  place,  that  they  were  then  sound 
and  in  good  condition.  It  is  obvious,  from  the  appellants' 
account  of  the  transaction,  that  the  new  hearths  were  supplied 
by  them  gratuitously,  to  compensate  for  the  defective  hearths 
they  had  previously  furnished.  It  clearly  appears  from  their 
testimony  that  these  hearths  were  broken  when  first  seen  and 
inspected  by  the  architect,  and  whether  their  condition  was 
caused  by  defective  materials  or  defective  setting  is  unim- 
portant. It  is  true  that  their  bill  of  particulars  contained  a 
charge,  under  date  of  March  9,  1887,  of  118.50  for  two  soap* 
stone  hearths,  and  a  credit  of  like  amount  for  two  soapstone 
hearths,  but  in  view  of  their  explanation  of  them,  these  en- 
tries are  of  no  consequence. 

It  was  held  in  McKelvey  v.  t/artria,  87  Pa.  St.  414,  that  wurk 
done  to  compensate  defective  performance  of  a  contract  for 
work  and  material  in  the  construction  of  a  building  will  not 
preserve  ihfi  lien,  but  that  work  substituted  for  that  called  for 
in  the  contract  may  do  so.  In  the  former  case  the  contract  is 
unchanged,  the  work  is  done  without  charge  to  the  owner  or 
contractor,  and  to  make  good  the  previous  default  of  tlie  me- 
chanic or  material-man;  in  the  latter,  the  work  is  done  under 
a  contract  modified  by  the  agreement  of  all  the  parties  inter- 
ested in  it.    This  distinction  was  noted  and  illustrated  by  our 
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brother  Clark  in  Homcgopatkie  Atifn  ▼.  HarriM^  120  Pa^ 
St  28. 

The  rule  laM  down  in  MeKdwfy  ▼.  Jamt,  87  Pa.  8t  414,  i» 
not  in  conBict  with  the  decision  on  the  claim  of  Brenneman 
and  Ward  in  Parruh*9  Appeal^  88  Pa.  St.  111.  In  that  case- 
the  work  done  by  the  claimants  was  in  exact  compliance  with 
the  terms  of  their  contract  with  the  owner,  and  the  alteration 
of  the  mud-drums  was  made  necessary  by  a  mistake  in  the> 
drawings  furnished  by  the  latter.  It  was  not  done  to  com- 
pensate a  deficiency  in  the  work  of  the  c]Himant9,  but  was 
required  by  the  owners  to  correct  their  own  error,  at  their  own 
expense. 

The  laundry  stove  was  included  in  the  specifications  for 
the  hospital,  and  in  the  proposal  of  the  appellants,  which nvas^ 
accepted  by  McNichoI,  the  contractor.  It  was  placed  in  the 
laundry-room  of  a  building  which  was  not  embraced  in  Mc- 
Nichol's  contract,  and  the  appellants  knew  its  destination 
before  they  delivered  it.  It  was  a  portable  stove  constructed 
for  the  purpose  of  heating  laundry-irons,  bat  it  was  no  more  a 
part  of  the  btrilding  than  an  ordinary  parlor  or  kitchen  stove. 
It  was  accurately  described  in  the  affidavits  of  defense,  as  the- 
appellants'  testimony  clearly  shows.  The  mere  fact  that  it 
was  furnished  under  a  contract  which  included  materials  for 
the  construction  of  the  building  does  not  entitle  the  material* 
men  to  a  lien  for  it.  A  contract  to  build  and  furnish  a  dwell* 
ing-house  according  to  certain  plans  and  specifications,  and 
for  an  entire  price,  would  not  confer  upon  the  contractor  a 
right  to  a  lien  for  the  portable  stoves,  the  carpets,  and  other 
furniture  essential  to  its  use  as  a  dwelling.  In  Dimmiek  v. 
Cook  Co, J  115  Pa.  St.  573,  the  claimant  was  allowed  a  lien  for 
steam-heating  apparatus  and  engine,  laundry  apparatus, 
ranges,  and  cooking  apparatus,  etc.;  but  these  things  were^ 
not  only  included  in  the  original  plans  and  designs  of  tho 
building,  but  were  permanently  located  in  it  by  masonrvt 
pipes,  shafting,  etc.  The  lien  was  sustained  upon  the  ground 
that  the  apparatus  was  permanent  in  its  character,  a  con- 
stituent part  of  the  building,  and  would  pass  with  the  free- 
hold. 

As  we  have  seen,  the  appellants  are  not  entitled  to  a  lieiv 
for  the  soapstone  hearths  put  in  on  the  9tb  of  March,  1887,. 
nor  for  the  laundry  stove  furnished  on  the  27th  of  Hay  follow* 
ing.  The  last  work  done  and  materials  furnished  by  them 
for  which  they  could  have  a  lien  was  on  the  80th  of  October^ 
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1886,  and  they  did  not  file  their  claim  until  the  25th  of  June, 

1887.  As  the  claim  was  not  filed  in  timOi  the  nonsuit  was 
Tightly  entered. 

Judgment  affirmed.  _ 

Mhchanios*  LiSHfl,  Tnn  op  Filimo^  no.  — -  Medianfo'i  lion  statntM  miitt 
be  liberally  ooDstrued:  Oreeley  t.  Harris^  12  OoL  226.  The  party  aeeking  to 
«Tail  himself  of  the  benefits  of  the  statute  most  follow  strictly  its  require- 
nenta:  Butier  v.  Oain^  128  III.  23.  Iq  Illinois,  to  give  one  furnishing 
labor  and  materials  the  benefit  of  a  mechanic's  lien,  the  contract  muit  stipu- 
late for  payment  within  one  year  from  the  oompletion  of  the  building;  and 
if  the  price  is  to  be  so  paid,  the  lien  attaches,  even  though  there  is  given  an 
oztension  of  time  for  payment:  Chisfiobn  t.  WUUanu,  128  Hi  115.  Notice  of 
the  lien  given  within  Uiirty  days  after  the  oompletion  of  the  work  is  auffi- 
oient:  SUwsUr  v.  MiniHg  Co.,  80  Cal.  610;  Ba8»eU  t.  Brewer^  74  Tex.  554.  In 
New  York,  the  binding  effect  of  the  lien  ceases  after  the  ezpration  of  ninety 
days  from  the  date  of  its  filing,  unless  suit  is  commenced  within  that  period 
or  the  lienor  is  made  a  party  to  an  action  to  enforce  another  lien:  Danzijer 
T.  JSimonton^  116  N.  Y.  329;  but  in  Vermont,  not  only  must  suit  be  instituted 
but  the  property  must  be  actually  atUM^hed  within  ninety  days:  Piper  v. 
Bo^tt  51  Vt.  539.  During  the  time  that  the  lien  is  in  force  under  the  provis- 
ions of  the  statute,  every  one  dealing  with  the  property  is  charged  with 
notice  of  its  existence:  Improvement  Co.  t.  EUdric  Light  etc  Cb.,  74  Tex.  605. 

Mbgbakic  ■  Lien,  What  Propebtt  Sctbjicct  to.  —  Liens  may  be  filed 
against  houses  and  other  property  for  work  and  materials  given  in  putting 
vp  fizturea,  aseh  as  ranges  and  beaten:  Sehaper  t.  Bihb,  71  Md.  145;  or  a 
pomp  and  pipes:  Oot$  v.  Helbhig,  77  Osl,  190;  or  water-pipes:  EufmUa  Water 
Obl  v.  Addf9tom  Pift  Co.,  89  Ala.  652;  or  an  electrio-light  plant:  MMoUafid 
▼.  Tkomm»Nmmtm Mketrk Clow,  66  Mias.  339. 
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[134  FXNNBTLVANIA  StATI,  070:] 

Admisstbilttt  07  Proovs  07  Loss  IN  AoTioM  on  PoLicr  07  Insurance 
SBOVLD  BE  Passed  upon  when.  —  If  in  an  action  upon  a  policy  of  in- 
■arance  the  defendant  objects  to  the  proofs  of  loss,  it  is  more  regular 
and  the  better  practice  to  first  bear  evidence  of  a  waiver,  and  then  pa^s 
upon  the  admissibility  of  tiie  proob  of  loss;  but  if  evidence  of  waiver  be 
subsequently  given  sufficient  to  take  that  question  to  the  jury,  it  is  a 
mere  matter  of  the  order  of  proof,  which  is  within  the  discretion  of  the 
courL 

Notice  o7  Objection  to  Proots  07  Loss,  Dctt  07  Insurer  to  Give, 
Promptly. — If  the  insured,  in  good  faith  and  within  the  stipulated 
time,  does  what  he  plainly  intends  as  a  compliance  with  the  require- 
ments of  his  polioy  in  respect  to  proofs  of  loss,  good  faith  requires  that 
the  insurer  shall  promptly  notify  him  of  objections  thereto,  so  as  to  give 
him  the  opportunity  to  obviate  them;  and  mere  silence  may  so  mislead 
liim  to  his  disadvantage  as  to  be  of  itself  sufficient  evidence  of  waiver  by 
wtoppeL     Bat  if  without  valid  reason  the  insured  fiols  to  comply  with 
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the  reqnirements  of  hb  polioy  ftt  all,  nr  to  do  so  within  the  eHpnlated 
time,  then  the  liability  of  the  iniarer  ii  discharged,  and  mere  aflonce  or 
investigation,  or  even  oegotiation,  will  not  revivify  the  oontraotb  Noth- 
ing will  do  that  short  of  an  express  agreement^  or  a  change  of  position 
by  the  insared,  to  his  disadvantage,  reasonably  indnced  by  the  acta  of 
the  insarer. 
Ihsurkr  is  kot  Risltbvxd  from  Dirrr  ov  Grmio  Nonoi  of  hih  Objkv 
TE0N8  to  the  proofs  of  loss  by  the  insured  by  the  faot  that  the  proofs 
were  received  only  three  days  prior  to  the  end  of  the  period  limited  for 
their  presentation.  Where  the  proofs  are  in  time,  there  is  uo  room  to 
speculate  what  ttfe  insured  mighty  by  diligence,  have  done  in  tho  three 
days  left  to  him.  He  has  a  right  to  have  an  opportunity  to  correct  the 
defects  in  his  proofs,  if  he  can. 

RULB  THAT  OmRS  OF  OOMPROMISB  ARB  NOT  AdMIBSIBLB  HOT  TRAHaORBSSBD 

WHBN.  — The  rule  that  offers  of  compromise  are  not  admissible  is  not 
transgressed  by  admitting  testimony  of  an  offer  of  an  insurer  to  compro- 
mise solely  on  the  question  of  waiver,  and  limited  carefully  to  that  in 
the  charge  to  the  jury,  and  not  as  evidence  of  the  plaintiff's  elaim. 

Condition!!  againmt  Encumbranobs  in  Poliot  of  Insuranob  not  Vio- 
LATBD  WHBN.  —  Where  the  insured,  when  applying  for  the  insurance, 
informs  the  insurer  of  the  amount  of  encumbrances  then  existing  upon 
the  property,  and  the  latter  issues  the  policy  with  knowledge  of  such 
enonmbrauces,  the  condition  against  encumbrances  is  not  violated,  if 
their  amount  never  exceeds  the  amount  stated. 

Ratification  of  Assionmbnt  of  Inburanob  Poliot.  — If  a  policy  of  in- 
surance contains  a  provision  that  it  shall  be  void  if  assigned  before  a  loss, 
without  the  consent  of  the  insurer  indorsed  thereon,  and  the  insurer 
places  on  it  an  indorsement  making  the  loss,  if  any,  payable  to  a  third 
person,  this  indorsement  operates  as  a  ratification  of  a  prior  agreement 
of  the  insured  to  the  same  effect^  made  without  the  previous  consent  of 
the  insurer. 

Assumpsit  npon  a  policy  of  insurance.  The  facta  appear 
from  the  opinion. 

H.  N.  William$,  N.  C.  EUbree,  and  R.  H.  Wmiam$y  for  the 
appellant 

Rodiiey  A.  Mercur  and  James  H.  Webb^  for  the  appellee. 

Mitchell,  J.  In  regard  to  the  first  assignment  of  error,  to 
the  overruling  of  the  defendant's  objection  to  the  proofs  of  loss, 
it  would  liavc  been  more  regular  and  much  better  practice  to 
have  heard  the  evidence  of  a  waiver  first,  and  then  passed 
upon  the  admissibility  of  the  proofs  of  loss.  But  if  the  evi- 
dence  of  waiver  was  in  fact,  though  subsequently,  given,  suf- 
ficient to  take  that  question  to  the  jury,  then  it  was  a  mere 
matter  of  the  order  of  proof,  which  is  within  the  discretion  of 
the  judge. 

That  a  statement  was  furnished  within  the  stipulated  time 
is  admitted,  but  that  it  was  not  such  as  the  policy  required 


May,  1890.]    Gould  v.  Dwelling-house  Insurance  Co.     719 

we  mast  assume,  as  the  learned  judge  so  charged  the  jurjri 
There  is,  however,  nothing  to  show  that  it  was  not  in  good 
faith  intended  by  the  plaintiff  as  a  compliance  with  the  re- 
quirement of  the  policy.  Under  such  circumstances,  it  has 
often  been  declared  by  this  court  that  it  is  the  duty  of  the  in- 
surance company,  if  it  means  to  rely  upon  failure  to  comply 
with  this  stipulation,  to  give  immediate  notice  of  its  objection, 
pointing  out  the  defects,  etc:  Oirard  Life  Ins.  Co.  v.  Mutual 
Life  Ins.  Co.^  97  Pa.  St.  24,  and  cases  there  cited  by  the  present 
chief  justice;  Ben  Franklin  F.  Ins.  Co.  v.  Flynn,  98  Pa.  St.  627; 
Susquehanna  if.  F.  Ins.  Co.  v.  Cusick,  109  Pa.  St.  159;  Univer- 
sal F.  Ins.  Co.  V.  Block,  109  Pa.  St.  535;  Thierolf  v.  Universal 
F.  Ins.  Co.f  110  Pa.  St.  87.  And  it  is  equally  settled  that  the 
actions  of  the  company,  including  the  failure  to  return  the 
proofs  of  loss  or  to  give  notice  of  the  objections,  are  evidence 
for  the  jury  of  a  waiver:  Snowden  v.  Kittanning  Ins.  Co,,  122 
Pa.  St.  502.  The  testimony  as  to  what  the  company  did  was 
admitted  by  the  learned  judge  in  the  present  case  as  evidence 
of  waiver,  and  in  so  doing  he  followed  the  line  of  decisions 
above  cited,  and  therefore  was  clearly  right. 

In  establishing  this  rule  in  regard  to  the  conduct  of  insur- 
ance companies  as  to  objections  to  proofs  of  loss,  it  is  not  in- 
tended to  encroach  at  all  on  the  doctrines  of  waiver  by  estoppel, 
as  laid  down  in  the  well-considered  and  authoritative  cases  of 
Trask  v.  State  Fire  &  M.  Ins.  Co.,  29  Pa.  St.  198;  72  Am.  Dec. 
622;  Beatty  ▼.  Lycoming  etc.  Ins.  Co.,  66  Pa.  St.  9;  5  Am.  Rep. 
818;  and  others  of  the  same  kind.  In  Trask  v.  State  Fire  & 
M.  Ins.  Co.,  29  Pa.  St  198,  72  Am.  Dec.  622,  the  policy  re- 
quired that  the  assured  should  notify  the  company  of  his  loss 
*' forthwith/'  and  it  was  held  that  a  delay  of  eleven  days,  nn- 
excused,  was  a  breach  of  this  requirement,- and  that  the  fact 
of  the  company's  receipt  of  the  notice,  without  objection,  was 
not  sufiBcient  evidence  of  waiver.  This  has  been  called  a  harsh 
case  as  to  the  time,  but  nevertheless  was  followed:  Edwards 
V.  Lycoming  Co.  M.  Ins.  Co.,  75  Pa.  St.  878.  In  Beatty  v. 
Lycoming  etc.  Ins.  Co.,  66  Pa.  St.  9,  5  Am.  Rep.  818,  a  notice 
was  sent  by  the  insurer,  but  it  was  so  defective  that  it  was 
held  to  be  **  no  statement  at  all,  ....  a  mere  reiteration  of 
the  description  in  the  policy  *';  and  Sharswood,  J.,  in  deliver- 
ing the  opinion,  said,  "  to  constitute  a  waiver,  there  should  be 
shown  some  official  act  or  declaration  by  the  company,  during 
the  currency  of  the  time,  dispensing  with  it;  something  from 
which  the  assured  might  reasonably  infer  that  the  under- 
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writers  did  not  mean  to  inflist  upon  it.  «  •  •  •  After  the  thirtj 
days  had  expired  without  any  statement,  nothing  but  the 
ezpresB  agreement  of  the  eompany  could  renew  or  revivify 
the  contract''  But,  notwithstanding  the  stringent  terms  in 
which  the  rule  is  thus  laid  down,  the  ground  of  the  decisiooi 
is  the  entire  failure  of  the  insured  to  send  anything  thai 
could  be  considered  the  statement  called  for.  This  ia  clearly 
shown  by  what  is  imraediateiy  added:  ''  Had  a  statement 
been  furnished  within  the  time,  it  might  have  been  the  duty 
of  the  insurers  to  notify  the  assured  of  any  merely  formal 
defect,  so  that-  it  might  be  remedied.''  This  duty,  as  shown 
by  the  later  cases  already  cited,  is  now  clearly  defined  and 
settled,  and  that  these  cases  are  not  at  variance  with  the  ap- 
parently stricter  previous  rulings  is  shown  by  the  references 
made  to  the  latter  from  time  to  time.  Thus  in  Lycoming  Co, 
jif.  7ns.  Co.  V.  Schollenberger,  44  Pa.  St.  261,  Thompson,  J.,  says: 
"This  court  has  never  held  that  a  waiver  ....  mav  not  take 
place  during  the  currency  of  the  condition.  The  cases  of  Bar' 
day  V.  Weaver,  19  Pa.  St.  396,  57  Am.  Dee.  665,  and  TroMk  v. 
State  F.  &  Jf.  Ine.  Co.,  29  Pa.  St.  200,  ....  only  decide  that 
it  did  not  in  those  cases,  as  time  for  tlie  performance  of  the 
condition  had  passed.  And  in  Imperial  F.  Ins.  Co.  v.  Dumham^ 
117  Pa.  St  473,  2  Am.  St  Bep.  686,  our  brother  Clark,  after 
citing  Traek  v.  State  F.  A  M.  Ine.  Co,,  29  Pa.  St  200,  72  Am. 
Dec.  622,  says:  *'  It  is  undoubtedly  true  that  where  an  insur- 
ance company,  is,  from  any  cause,  discharged  from  liability, 
responsibility  for  the  loss  will  not  reattach  by  waiver,  without 
proof  of  authority,"  etc. 

The  distinction  between  the  two  lines  of  cases  is  the  time  at 
which  the  acts  allied  to  prove  waiver  are  done.  Proofs  of 
loss  are  acts  to  be  done  by  the  assured  for  the  information  of  the 
insurer,  and  the  stipulation  for  them,  as  said  by  Strong,  J^  in 
Inland  Ins.  A  Dep.  Co.  v.  Stauffer,  38  Pa.  St  404,  is,  "  at 
most,  a  condition  precedent,  not  to  the  undertaking  of  the  in- 
surer, but  to  the  right  of  action  of  the  insured  ";  and  the  cases 
agree  that  substantial  compliance  is  all  that  is  required.  The 
result  of  the  decisions  may  therefore  be  formulated  in  the 
following  rule:  If  the  insured,  in  good  faith,  and  within  the 
stipulated  time,  does  what  he  plainly  intends  as  a  compliance 
with  the  requirements  of  his  policy,  good  faith  equally  requires 
that  the  company  shall  promptly  notify  him  of  their  objections, 
so  as  to  give  him  the  opportunity  to  obviate  them;  and  mere 
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nlence  may  bo  mislead  bim,  to  his  dieadrantage,  to  suppose  the 
company  satisfied,  as  to  be  of  itself  suflBcient  evidence  of  waiver 
by  estoppel.  Bnt  if  without  valid  reason  he  fails  to  comply 
with  the  requirements  of  his  policy  at  all,  or  to  do  so  within 
the  stipulated  time,  then  the  liability  of  the  company  is  dis* 
charged;  and  mere  silence,  or  investigation,  or  even  negoti** 
tion,  will  not,  in  the  words  of  Sharswood,  J.,  in  Beatty  r. 
Lycoming  eie.  Ins.  Co.y  66  Pa.  St.  9,  5  Am.  Rep.  318,  "  revivify 
the  contract."  Nothing  will  do  that,  short  of  an  express 
agreement,  or  a  change  of  position  by  the  insured,  reasonably 
induced  by  the  acts  of  the  company,  and  to  his  disadvantage. 
Mere  disappointment  in  the  expectation  of  a  settlement,  even 
though  such  expectation  be  founded  on  the  acts  of  the  com- 
pany, as  in  Nativnal  Ins.  Co.  y.  Brown,  128  Pa.  St  386,  will 
not  be  enough. 

All  of  the  reported  cases  may  not  be  easy  to  bring  into  en- 
tire conformity  with  this  rule.  They  are  very  numerous,  and 
sometimes  are  decided  on  their  own  very  exceptional  facts. 
But  none  of  them  depart  far,  if  at  all,  in  principle,  from  the 
rule;  and  such  as  may  not  be  absolutely  consistent  in  its 
application  must  be  considered  as  accidental  departures  froxfx 
the  established  general  line. 

The  present  case  falls  within  the  first  branch  of  the  rule. 
The  proofiB  of  loss  were  furnished  within  the  prescribed  timCi 
and  it  was  the  duty  of  the  company  to  give  prompt  notice  of 
its  objections,  so  that  they  might  be  obviated.  It  is  argued 
that  as  the  proofs  were  received  only  three  days  prior  to  the 
end  of  the  period  limited,  the  plaintiff  could  not  have  remedied 
the  defects  in  time,  and  therefore  notice  would  have  been  use* 
less.  We  will  not  undertake  to  say  now  how  far  the  strict 
limitation  as  to  time  may  control  the  right  to  correct  defects 
in  proofs  duly  furnished.  That  case  will  be  decided  when  it 
arises.  Here  the  proofs  were  in  time,  and  we  need  not  specu- 
late what  the  plaintiff  might  by  diligence  have  done  in  the 
three  days  left  to  him.  It  is  sufficient  for  this  case  that  the 
company  gave  him  no  chance.  The  first  and  seventh  assign- 
ments of  error  are  not  sustained. 

The  second  and  fourth  errors  complained  of  seem,  at  first 
sight,  to  come  dangerously  near  transgressing  the  settled  rule 
that  ofiers  of  compromise  are  not  admissible.  But  examina- 
tion shows  that  the  offer  of  settlement  in  this  case  was  not 
admitted  as  evidence  of  plaintiff's  claim.  Indeed,  the  fact  of 
loss  was  not  in  dispute,  nor  its  amount;  and  the  evidence  was 
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admitted  on  the  question  of  waiver,  and  was  carefullj  limited 
to  that  in  the  charge.     So  regarded,  it  was  free  from  error. 

The  other  assignments  raise  three  questions  as  to  encum- 
brances not  indorsed  on  the  policy:  1.  Was  parol  notice  of 
the  existing  encumbrances,  given  before  the  issue  of  the-  pol- 
icy, BuflScient?  2.  Was  the  condition  against  encumbrancea 
broken  by  the  entry  of  the  subsequent  judgment?  and  S* 
Was  the  interest  of  the  insured  changed,  or  the  hasard  of  the 
insurance  increased,  by  the  subsequent  judgments?  Bearing 
in  mind  that  the  jury  have  found  that  plaintiff,  when  apply- 
ing for  the  insurance,  informed  the  agent  of  the  amount  of 
encumbrances  then  existing,  and  that  the  company  issued  the 
policy  with  such  knowledge,  and  further,  that  though  the 
items  of  encumbrance  were  somewhat  changed,  the  amount 
stated  was  never  exceeded,  this  case  bears  so  close  a  likeness 
to  KUter  v.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  St.  553,  15  Am.  St 
Rep.  696,  that  it  is  not  necessary  to  do  more  than  refer  to  the 
opinion  in  that  case  to  dispose  of  these  questions. 

There  remains  only  the  question  of  the  agreement  that  the 
loss,  if  any,  should  be  payable  to  Robinson  and  Son.  The 
condition  of  the  policy  is,  that  if  it  be  assigned  before  a  loss 
without  the  agreement  of  the  company,  it  shall  be  void.  But 
as  such  agreement  is  indorsed  on  the  policy,  the  fact  that  the 
qualified  assignment,  such  as  it  is,  was  made  before  the  in- 
dorsement, even  if  proved,  would  be  entirely  immaterial. 
The  indorsement  by  the  company  was  a  ratification,  which  is 
equivalent  to  prior  consent 

Judgment  affirmed. 

IifsuRAVd  —  pROOfs  ov  LoflS.  — Th«  insurer  ranst  poUkt  out  defiaeli  Ia 
proofs  of  lofls,  and  matt  gire  the  adsured  tU  reasonable  facilities  for  aacer- 
toining  snoh  defects,  as  well  as  an  opportunity  to  correct  them.  In  the  ab- 
sence of  this,  the  company  wiU  be  considered  as  baring  waiTcd  the  dcfecta: 
Bu-mhigham  F.  Itu,  Co,  r.  Pulver,  126  HL  329;  9  Am.  St  Rep.  598,  and  noto^ 
Bnt  unless  there  is  a  waiver,  proofs  of  loss  mnst  be  fnmished  by  the  assured 
within  a  reasonable  time;  Knudsom  t.  Hdtia  F,  fn$,  Co.,  75  Wis.  198;  or 
within  the  time  stipulated  in  the  policy:  Von  Otneehim  ▼.  Ciikaui*  /as.  Cb., 
75  Iowa,  644;  Wdsh  ▼.  De»  Mohiea  In$,  Co,,  77  Iowa,  376;  MeCormack  t. 
North  Briiiah  Ina.  Co,,  78  Cal.  469;  Towtuihip  qf  Sidney  v.  I>e$  Moine9  /ns.  Co,, 
75  Iowa,  647.  An  unexplained  delay  of  fifty  days  is  unreasonable:  Pkhel  t. 
Pftenix  Ins,  Co,,  119  Ind.  292.  The  law  does  not  require  an  impossible  thing 
of  an  assured,  so  that  he  may  excuse  himself  by  proving  the  impossibility  Ol 
complying  with  the  terms  of  the  policy  in  furnishing  proof  of  loss:  Peopk*» 
F,  /jM.  Co.  T.  Pulver,  127  lU.  246.  Receiving  and  holding  proofs  of  loss 
without  objection  constitutes  a  waiver  as  to  the  time  in  which  such  proofs 
should  have  been  prestiuted:  Loet  v.  American  CtnL  Itta.  Co,,  99  Ma  50. 
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McFaBLAND   V.  KiTTANNINO    InSURANOB    CoMPANT. 

DM  PCHMIYLVANXA  STATE,  •  90.J 

Pabol  Bviduicb  n  Atmishiblb  to  Show  Waivkb  by  Acts  in  Pais  of  In- 
SUBBR,  notwithfltanding  a  itiptilatioii  in  the  policy  that  nothing  leas  than 
an  ezprew  agreement  indorsed  on  the  policy  ihall  be  oonstroed  as  a 
waiver  of  any  of  its  oonditions  or  restrictions.  Bnt  if  the  policy  eon- 
tains  a  condition  that  it  shall  be  void  if  the  property  insured  be  encnm* 
bered  at  its  date,  or  afterwards  become  so,  without  notice  to  the  insurer, 
it  will  1)0  the  dnty  of  the  insured  to  establish  the  parol  waiver  by  a  clear 
preponderance  of  evidence. 

BTTDimcB  07  Waivbr,  What  SximonvT,—  Where  an  insurer,  having  knowl- 
edge of  all  the  facte  upon  which  he  might  be  able  to  avoid  the  policy, 
misleads  and  delays  the  insurer  by  promising  to  pay  the  loss,  prevents 
him  from  rebuilding  by  his  negotiations,  puts  him  to  the  trouble  and  ex- 
pense of  proving  his  loss,  and  procures  the  adjustment*  by  appraisers,  of 
the  amount  of  the  loss,  binding  and  conclusive  under  the  conditions  of 
the  poUey,  there  is  safficient  evidence  of  waiver  to  go  to  the  jury. 

Absumpsit  upon  a  policy  of  insoranoe.  The  opinion  states 
the  facta. 

A.  A.  Stevens  and  0.  L,  OwenB,  for  the  appellant. 

John  D.  BlaiVf  for  the  appellee. 

Mitchell,  J.  The  subject  of  waiver  by  acts  in  paU^  not* 
withstanding  stipulations  in  a  policy  of  insurance  that  noth* 
ing  less  than  an  express  agreement  indorsed  on  the  policy 
shall  be  effectual  for  that  purpose,  has  just  been  considered  in 
G'otdd  ▼.  DweUing-House  Ins.  Co.,  134  Pa.  St.  670,  anU,  p.  717, 
(opinion  filed  herewith),  and  we  refer  to  the  review  of  the 
cases  there  made  to  show  that  the  charge  of  the  learned  judge, 
that  evidence  of  a  parol  waiver  was  not  competent,  cannot  be 
sustained.  Before  reaching  the  conclusion,  however,  that  the 
case  was  wrongly  withdrawn  from  the  jury,  we  must  examine 
the  facts  set  up  as  evidence  of  a  waiver. 

The  policy  contained  rather  unusually  stringent  conditiona 
that  if  the  property  was  encumbered,  by  judgment  or  other* 
wise,  or  should  become  so  encumbered,  without  the  consent  of 
the  company  indorsed  thereon,  it  should  cease  to  be  binding; 
on  the  company,  and  that  nothing  less  than  a  specific  agree* 
ment,  clearly  expressed  and  indorsed  on  the  policy,  should  be 
construed  as  a  waiver  of  any  of  the  conditions.  It  is  undis- 
puted that  there  were  encumbrances  at  the  date  of  the  policy, 
and  others  subsequently,  of  which  no  notice  was  given  or  con* 
sent  obtained.     The  liability  of  the  company  was  therefore 
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discharged  if  the  company  chose  to  so  treat  it,  and  had  it 
remained  passiye  there  would  have  been  no  cause  of  action. 
But  in  fact  the  com^Minj  did  not  remain  passive.  On  receipt 
of  the  proo&  of  loss,  the  secretary  wrote,  asking  for  further 
information,  which  was  funiished.  An  agent  then  called  oq 
plaintiff,  with  the  proofs  of  loss  in  his  possession,  examined 
the  remains  of  the  fire,  and  according  to  plaintiff,  produced  a 
list  of  the  liens  from  the  docket  of  the  court,  received  explana* 
tions  in  regard  to  them,  and  then  demanded  an  appraisement 
under  the  terms  of  Ihe  policy.  This  latter  statement  and  some 
others  are  denied  by  the  defendant,  but  for  the  present  pur- 
pose we  must  assume  that  the  jury  would  have  found  them  to 
be  true.  After  some  delay,  appraisers  were  appointed  by  tlie 
parties,  respectively,  and  an  adjustment  of  the  loss  was  made, 
which  the  agent  of  the  company  then  promised  should  be 
paid  in  ninety  days.  These  negotiations  lasted  nearly  five 
months,  and  plaintiff  aUeges  that  during  that  time  he  waa 
prevented  from  rebuilding  his  barn,  and  sufiered  other  incon- 
veniences and  damage  in  consequence.  In  addition  to  this, 
the  adjustment  of  the  loss  by  the  appraisers  was,  under  the 
twenty-second  condition  of  the  policy,  binding  and  conclusive 
as  to  amount;  and  though  they  might  give  him  but  a  small 
part  of  what  he  deemed  liis  loss,  the  plaintiff  was  nevertheless 
barred,  by  his  submission,  from  any  larger  claim. 

Do  tliese  facts,  aesuming  the  jury  to  find  them,  afford  suflS- 
cient  evidence  c^  such  a  change  in  plaintiff's  position,  to  hie 
detriment,  and  in  reliance  on  the  acts  of  the  company,  as  will 
justify  the  jury  in  finding  a  waiver,  under  the  second  branch 
of  the  rule  laid  down  in  Oould  v.  DweUvng-Houte  Inn.  Co,,  134 
Pa.  St.  570,  ante^  p.  717.  In  Coursin  v.  PennMylvania  Ins.  Co., 
46  Pa.  St.  828,  the  facts  constituting  the  waiver  are  not  re- 
ported, but  the  language  of  Justice  Thompson,  on  page  331,  is 
closely  applicable  to  the  present  case:  *'  If  it  [the  company] 
acted  and  promised,  after  the  action  was  legally  barred,  as  if 
it  did  not  intend  to  insist  on  the  limitation,  and  put  the  party 
10  trouble,  expense,  and  anxiety  in  regard  to  his  claim,  they 
need  not  complain  of  a  jury  finding  that  they  did  waive  it." 
And  in  Niagara  F.  Ina.  Co.  v.  Miller,  120  Pa.  8t  504,  517,  6 
Am.  St  Rep.  726,  the  present  chief  justice  says:  "  If,  with  tlie 
knowledge  in  its  possession  of  every  fact  upon  which  to  avoid 
the  policy,  they  misled  the  plaintiff  for  nearly  a  year,  sub- 
iected  him  to  the  expense  of  procuring  plans  and  specifications 
of  his  building,  and  never  informed  him  that  they  would  not 
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pay  because  the  policy  was  avoided,  they  have  no  gronnd  to 
complain  if  they  are  now  held  to  be  estopped  from  setting  up 
such  a  defense."  In  this  last  case,  and  also  in  Snowden  v« 
Kittanning  Ins.  Co.,  122  Pa.  St  502,  the  Cscts  relied  upon  to 
establish  a  waiver  were  certainly  no  atitmser  than  ttiey  appear 
to  be  in  the  present;  and  under  those  decisions,  the  latest  and 
most  analogous  of  a  long  line,  we  must  hold  that  the  evidence 
in  the  present  case  should  have  gone  to  the  jury  on  the  ques- 
tion of  waiver. 

Tho  1(  arned  judge  apparently  fell  into  error  by  following 
Universal  M,  F.  Ins,  Co.  v.  Weiss,  106  Pa.  St  20,  too  literally. 
Some  of  the  expressions  in  the  opinion  therein  upon  the  ques- 
tion of  waiver  of  proofs  of  loss  would  probably  justify  the  tak- 
ing of  the  present  case  from  the  jur3^  But  the  opinion  must 
be  read  in  its  connection,  as  applied  to  the  evidence.  The 
principle  of  waiver  by  acts  and  declarations  is  expressly  stated 
by  the  learned  judge,  but  he  then  proceeds  to  the  £acts,  and 
says  that  of  waiver  as  to  proofs  of  loss  there  was  no  sufficient 
evidence,  and  of  waiver  as  to  time  of  bringing  suit,  no  evidence 
at  all.  Upon  its  facts,  the  decision  is  in  line  with  the  others 
already  cited. 

I  have,  of  course,  discussed  the  case  entirely  from  the  plain- 
tiff's point  of  view  of  the  facts.  The  truth  of  plaintiff's  own 
testimony,  of  Crawford's  contradiction  of  it,  of  the  lalter's 
knowledge  of  the  encumbrances  before  his  demand  for  appraise- 
ment, the  extent  of  his  authority,  and  how  far  his  knowledge 
is  that  of  the  company,  and  other  like  questions,  are  for  the 
jury  on  the  weight  of  the  evidence.  The  omission  of  notice  of 
encumbrances  is  not,  however,  a  mere  formal  defect,  but  a 
breach  of  a  substantial  condition  of  the  insurance;  and  in 
view  of  this  fact,  and  of  the  express  stipulation  in  the  policy 
that  nothing  should  amount  to  a  waiver  unless  specifically 
agreed  to  and  indorsed  on  the  policy,  it  will  be  the  duty  of  the 
pliantiff  to  establish  the  parol  waiver  by  a  clear  preponderance 
of  evidence.  But  where  a  case  is  taken  from  the  jury,  and  de- 
cided as  a  matter  of  law  upon  the  sufficiency  of  the  evidence, 
we  must  (as  in  cases  of  nonsuit:  Elkins  v.  Susquehanna  F.  Ins, 
Co,,  113  Pa.  St  886)  treat  the  plaintiff's  case  as  though  the 
jury  had  found  it  to  be  true.  Upon  the  actual  facts  or  the 
weight  of  the  evidence  we  indicate  no  opinion;  indeed,  we  have 
none. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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iMSUBAycB — Pabol  W  a  IYER. —  An  iimranoe  oompany  or  ite  general 
«gent  may  waive,  orally,  a  condition  in  the  policy,  notwithatonding  tbe  policy 
providee  that  no  agent  of  the  company,  or  other  person  than  the  eeorotaiy  or 
preeident»  shall  hare  authority  to  waive  any  of  the  terms  or  conditions  of  the 
policy,  or  make  any  indorsement  thereon,  and  that  all  agreements  by  the  offi- 
oers  named  shall  be  atgned  by  either  of  them:  Oerman  Ina.  Co.  t.  ti^ray,  48  Kan. 
497;  omUt  p.  160,  and  note.  A  waiver  by  parol  may  be  proved  of  a  eonditiosi 
in  an  insurance  policy;  and  the  plaintiff  may  prove  by  parol  evidence  sneh  n 
waiver,  as  such  proof  does  not  alter  or  vary  the  written  oontrac*:  Pmo  ▼• 
ifsrdkmit'  ifnt  /ml  Co.,  19  La.  Ann.  S14;  98  Am.  Dea  6». 
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^ALn.  —  RroBT  ov  SsLLm  to  Rssbll  in  aatigfaction  of  unpaid  parchi 
money,  if  title,  bat  not  poasessioo,  has  passed,  is  well  settled;  and  il 
there  is  a  contract  to  sell,  and  performance  is  tendered  by  the  seller,  the 
same  role  applies. 

Salu  —  Right  of  Ssllbr  to  Rssill — Noncn  to  Butbr.  ~It  is  enongb 
to  anthoriie  a  resale  that  the  defaulting  buyer  has  notice  of  the  facts 
which  give  the  wronged  seller  the  rif^t  to  resell,  when  these  consist  of 
the  absolute  refusal  of  the  buyer  to  comply  with  the  contract  of  sale; 
and  the  place  of  resale  is  not  then  restricted  to  the  place  where,  by  the 
oontract^  the  buyer  was  bound  to  reoeire  the  property;  but  the  seller 
may  ship  to  a  distant  market  and  sell,  if  in  doiog  so  he  ezeroises  good 
faith  and  due  diligence^  with  intent  to  realise  the  best  price  be  can  on 
resale. 

fiALBS  —  RiOHT  OF  Sbllbr  TO  Rbsbll.  —  When  the  right  of  the  seller  to 
resell  arises  from  the  abeolute  refusal  of  the  buyer  to  receive  the  goods  in 
conripliance  with  the  contract  of  sale,  if  the  buyer  desires  to  select  the 
market  for  resale,  he  must  reoeive  the  goods  and  send  them  to  thai 
markel 

Hbw  Trial  ov  Obounii  of  Nbwlt  Ddootbrbd  Bvidbnob  will  not  be 
granted  when  such  oFidence  was  not  only  proper,  but  neoessary,  \mder 
the  allegations  of  the  pleadings  on  61e  at  the  time  of  the  trisJ»  and  the 
moving  party  made  no  effort  to  procure  it. 

Hare^  fdmotwon,  and  Hare^  for  the  appellants. 

22.  De  Armond  and  C.  N.  BticU^^  for  the  appelleee. 

Statton,  C.  J.  Appellants,  who  were  millers  residing  and 
doing  business  in  the  city  of  Sherman,  made  a  contract  with 
^kppellees  under  which  the  latter  were  to  buy  wheat  at  the 
tnarket  price  in  Collin  County,  where  they  lived. 

7» 
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This  wheat  they  were  to  ship  to  appellants,  who  therefor 
were  to  pay  the  market  price  paid  by  appellees,  freight  from 
place  of  shipment  to  Sherman,  and  in  addition  to  this,  two 
and  one  half  cents  per  bushel  for  such  wheat  as  might  be 
thus  bought  and  shipped  to  appellants  during  the  season  of 
1884. 

Seven  car-loads  of  wheat  were  thus  bought  by  appellees 
early  in  July,  and  shipped  to  appellants,  who,  on  the  arrival  of 
the  wheat  at  Sherman,  refused  to  receive  it,  whereupon  it  was 
'  shipped  by  appellees  to  New  Orleans  and  there  sold,  but  at  a 
loss;  and  this  action  was  brought  to  recover  damages  for 
breach  of  the  contract.  * 

There  is  some  conflict  In  the  evidence,  but  the  case  made 
by  appellees  was,  in  substance,  this:  The  contract  was  proved 
as  stated;  on  July  9th,  appellees  had  bought  under  the  con- 
tract, and  had  loaded  in  seven  cars,  8,350  bushels  of  wheat, 
when  they  received  a  telegram  from  appellants  directing  them 
not  to  ship  any  more  wheat  at  that  time. 

On  receipt  of  that  telegram,  one  of  appellees,  with  samples 
of  the  wheat  in  the  cars,  went  to  Sherman  and  exhibited  the 
samples  to  appellants,  who  then  agreed  to  take  the  wheat  at 
seventy  cents  per  bushel,  with  freight  and  two  and  one  half 
cents  per  bushel  added;  whereupon,  on  July  11th,  the  wheat 
was  sent  to  Sherman,  consigned  to  appellants,  who  refused  to 
receive  it,  of  which  appellees  were  not  informed  until  the 
14th  or  15th  of  that  mouthy  when  they  were  notified  by 
tba  railroad  agent  at  Sherman  that  they  had  refused  to  re- 
ceive the  wheat,  and  that  the  railway  company  desired  to  use 
its  cars,  which  were  still  standing  on  a  side-track,  with  the 
wheat  still  in  them.  On  receipt  of  this  information,  one  of 
appellees  went  to  Sherman  to  induce  appellants  to  receive  the 
wheat,  but  they  refused  to  do  this,  and  gave  their  written  re- 
jection of  the  wheat,  basing  that  on  claim  that  the  wheat  was 
inferior  to  samples  furnished,  which,  ia  view  of  the  evidence, 
the  charge  of  the  court,  and  the  verdict  of  the  jury,  must  be 
considered  to  have  been  untrue.  Appellants  were  then  in- 
formed that  the  railway  company  were  pressing  for  the  cars, 
that  they  would  be  held  responsible  for  the  breach  of  contract, 
and  that  appellees  would  be  compelled  to  sell  the  wheat 
there  or  reship  it  if  they  did  not  reoeive  it. 
.  Appellees  then  tried  to  sell  the  wheat  to  other  millers  m 
Sherman,  but  were  unable  there  to  find  a  imurkel  for  ii,  where* 
upon  they  sought  a  market  for  the  wheat,  through  telegrams^ 
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in  Dallas,  Houston,  and  Galveston,  but  were  unable  to  find  a 
market  for  the  wheat  in  Texas;  whereni)on  they  were  com- 
pelled to  sack  the  wheat  and  ohip  it  to  New  Orleans^  where  it 
was  subsequently  sold.  It  is  further  shown  that  New  Orleans 
was  considered  the  best  market  for  Texas  wheat,  and  that 
when  appellants  refused  to  receive  the  wheat  at  Sherman, 
wheat  had  fallen  in  price,  and  was  selling  at  sixty-five  cents 
per  bushel. 

One  of  appellees  stated  that  he  told  one  of  appellants  '^  that 
we  could  not  sell  the  wheat  in  Sherman,  and  that  the  road 
had  notified  us  that  they  wanted  the  cars,  and  that  I  would 
have  to  reship  the  wheat  to  some  other  point,  where  I  could 
find  sale  for  it.  He  just  remarked,  ^  That  is  your  business, 
not  mine/  and  kept  on  walking  away  from  me,  and  did  not 
seem  disposed  to  talk  about  the  matter." 

After  this,  J.  H.  Hays  was  sent  by  appellees  to  Sherman  to 
sell  or  reship  the  wheat  still  in  the  cars,  and  to  sack  it  for 
shipment,  if  this  became  necessary. 

This  witness  made  another  effort  to  sell  the  wheat  in  Sher> 
man,  bat  failed,  when  he  sacked  it  and  shipped  to  New 
Orleans.  While  in  Sherman  he  also  had  a  conversation  with 
one  of  appellants,  which,  so  far  as  pertinent,  he  states  as  fol- 
lows: **  I  went  to  the  Eagle  Mills,  the  one  owned  by  defend- 
ants, and  there  found  defendant  Paul  Waples  and  one  or  two 
others.  I  stated  that  I  had  been  sent  by  plaintiffs  to  see 
about  that  rejected  wheat,  and  inquired  what  they  proposed 
to  do  about  it.  I  told  Paul  Waples  that  my  instructions  from 
Overaker  were  to  either  sell  the  wheat  or  to  reship  it.  I  told 
him  the  railroad  would  not  let  us  have  the  cars  much  longeri 
and  that  something  had  to  be  done.  To  this  Waples  made  no 
satisfactory  reply;  simply  said  that  he  could  do  nothing.  •  •  •  • 
I  simply  told  him  that  I  had  been  sent  by  plaintiffs  to  sell  or 
reship  the  wheat."  Witness  then  stated  the  efforts  be  made 
to  sell  at  ShermaUt  and  that  failing  in  that,  the  wheat  was 
sacked  and  shipped  to  New  Orleans. 

After  the  conversation  between  Overaker  and  Paul  Waples, 
btfore  referred  to,  the  former  wrote  (on  July  16th)  to  appel- 
lants the  following  letter:  — 

^  Monteaetle  [his  partner]  refuses  to  do  anything  about  the 
seven  cars  wheaii  so  leaves  it  all  on  me.  Mr.  Paul,  treat  me 
like  a  while  man  over  this  thing.  The  wheat  is  there,  and 
Qod  kaowB  I  am  willing  to  do  the  clean  thing.  You  recollect 
iU  Hie  liflde  what  you  told  me  about  buying  wheat  for  yon. 
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Now  let  me  know  what  you  will  do  for  me  about  this.  If  the 
wheat  WEB  of  my  own  to  Bay  about,  I  then  could  decide  at 
once.    Let  me  know.        Yours,  etc.,       H.  C.  Ovebaker." 

The  letter  was  not  replied  to,  and  was  received  by  appel- 
lants before  the  conversation  between  them  and  Hays  occurred. 

It  is  not  shown  that  there  was  any  agreement  to  sell  the 
wheat  on  credit,  and  in  the  absence  of  this,  it  niuht  be  pre- 
BUtued  that  it  was  to  be  paid  for  on  delivery. 

There  may  have  been  such  constructive  delivery  and  exist- 
ence of  such  other  facts  as  would  have  vested  title  to  the  wheat 
in  appellants,  but  they  cannot  claim,  under  the  facts  shown, 
that  such  an  absolute  delivery  had  been  made  as  would  defeat 
the  lien  of  appellees  for  the  purchase-money. 

The  conduct  of  appellants  forbids  their  claim  that  Buch  a 
fitate  of  affairs  existed. 

They  denied  having  any  interest  in  the  wheat  or  liability 
for  its  price,  and  refused  to  make  their  possession  absolute. 

Had  they  done  the  latter,  appellees  would  have  been  driven 
to  an  action  to  recover  the  agreed  price. 

As  the  wheat  stood  in  the  cars,  appellants  refusing  to  re- 
ceive and  pay  for  it,  it  was  the  right  of  appellees  to  hold  it 
until  its  price  was  paid,  as  they  might  have  done  had  the 
wheat  not  been  shipped  to  Sherman. 

Appellants  having  refused  to  receive  and  pay  for  the  wheats 
appellees  might  have  retained  it  and  have  recovered  the  differ- 
ence between  the  contract  price  and  the  market  price  at  time 
and  place  of  delivery,  or  they  might  have  held  the  property  for 
appellants,  and  at  their  risk,  and  have  recovered  the  purchase- 
monej*,  which,  under  the  agreement,  would  be  the  aggregate  of 
freight  paid  and  72^  cents  per  busheL 

Appellees,  however,  were  not  bound  to  pursue  either  of  these 
courses  on  the  refusal  of  appellants  to  receive  and  pay  for 
the  wheat,  for  they  had  the  right  to  resell  and  appropriate 
proceeds  on  the  debt  due  them,  and  were  not  bound  to  run  the 
risk  of  the  insolvency  of  appellants,  which  they  would  do 
if  they  pursued  either  of  the  other  courses  suggested,  nor  were 
they  bound  to  assume  the  risks  resulting  from  fluctuation  of 
markets  or  the  perishable  nature  of  the  article. 

The  right  of  the  seller  to  resell  in  satisfaction  of  anpaid 
purchase- money,  if  title,  but  not  possession,  has  passed,  seems 
to  be  well  settled,  and  if  thtre  is  a  contract  to  sell,  and  per- 
formance be  tendered  by  the  seller,  the  same  rule  applies: 
Whitney  v.  Bcardman^  118  Mass.  242;  McLean  ▼• 
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127  Mass.  845]  Lewis  v.  Greider^  51  N.  Y.  231;  Jcuilaonv* 
Covert,  5  Wend.  141;  Smith  v.  Pettee,  70  N.  Y.  13;  Ullnian  v. 
Kent,  60  111.  271;  Bagley  ▼.  Findlay,  82  111.  624;  PoMen  v.  Le 
Ray,  SO  N.  Y.  549;  Young  v.  Afartfrw,  27  Md.  115;  Gordon  v. 
2\fcrna,  49  N.  H.  382;  2  Schouler  on  Personal  Property,  546, 
549;  Benjamin  on  Sales,  746,  747. 

It  is  not  contended  that  the  measure  of  damages  fixed  by 
the  charge  of  the  court  was  erroneous,  but  it  is  urged  that  the 
court  erred  in  permitting  the  application  of  that  measure  to 
this  case  because  "  there  was  no  evidence  of  a  direct  notice  of 
an  intention  to  ship  to  New  Orleans  having  been  given;  and 
further  erred  in  charging  '  that  a  simple  notice  of  intention  to 
sell  was  all  that  was  required  of  plaintiffs  before  shipping  to 
a  distant  market';  and  further  erred  in  instructing  the  jury 
'  that  after  simply  giving  notice  to  defendant  of  an  intention 
to  sell  the  wheat,  plaintiffs  had  the  right  to  sell  in  a  distant 
market  if  plaintiffs  found  themselves  either  unable  to  sell  in 
Sherman  or  that  they  could  get  a  better  price  by  shipping  to 
a  distant  market.'  " 

In  reference  to  these  matters,  the  court  instructed  the  jury 
as  follows:  *'  If^  however,  you  find  that  the  wheat  was  as 
good  as  the  samples,  and  defendants  refused  to  accept  the 
same,  then  plaintiffs  had  the  right,  after  giving  notice  to  de- 
fendants, to  sell  the  same  for  the  best  attainable  market  price, 
and  if  they  were  unable  to  sell  in  the  market  at  the  place  of 
delivery,  or  could  get  a  better  price  by  shipping,  they  had  a 
right  to  ship  and  sell  at  the  best  and  most  convenient  market; 
hence  if  you  find  that  plaintiffs  complied  with  their  part  of 
the  contract,  and  defendants  did  not  comply  with  their  part, 
and  if  plaintiffs  gave  defendants  notice  of  their  intention  to 
sell  the  wheat,  and  plaintiffs  afterwards  did  sell  or  cause  the 
same  to  be  sold  within  a  reasonable  time,  and  if  it  was  neces- 
sary for  them  to  transport  the  wheat  to  get  a  market  for  it, 
then  and  in  that  case  you  will  find  damages  for  plaintiffs " 
etc. 

Another  part  of  the  charge  made  the  right  of  plaintiffs  to 
recover  under  the  rules  applicable  to  cases  of  resale  to  depend 
on  notice  to  defendants  of  intent  to  resell. 

The  evidence  bearing  on  the  question  of  actual  notice  of  in* 
tent  to  resell  was  somewhat  conflicting,  but  ample  to  sustain 
the  finding  of  the  jury  on  that  issue. 

We  are  of  opinion  that  there  was  no  error  in  the  charge 
•f  the  ooort  as  to  the  notice  of  intent  to  resell  of  which 
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appellants  can  properly  complain,  and  that  the  charge  was 
more  favorable  to  them  in  this  respect  than  it  ought  to  have 
been  under  the  uncontroverted  facts  of  the  case.  That  the 
wheat  was  tendered  to  appellants  at  the  proper  place  of  de- 
livery is  not-controverted,  nor  is  it  denied  that  they  absolutely 
refused  to  receive  it.  It  was  known  that  appellees  were 
purchasers  of  wheat,  and  of  the  particular  wheat,  for  sale  at 
once,  and  not  to  hold.  The  wheat  was  known  to  be  in  cars  the 
railway  company  was  demanding;  and  we  are  of  opinion  that 
knowledge  of  these  and  other  like  facts  conveyed  to  appel- 
lants notice  of  the  vital  fact  necessary  for  them  to  know  to 
authorize  appellees  to  sell  same  to  other  persons  and  to  sub- 
ject them  to  the  liabilities  resting  on  the  buyer  who  refuses  to 
comply  with  his  contract  in  cases  in  which  the  seller  resells. 
They  had  notice  and  knowledge  of  appellees'  legal  right  to 
Bell  to  some  other  person,  resulting  from  their  unqualified 
refusal  to  comply  with  the  contract  to  receive  and  pay  for  the 
wheat  when  tendered  at  the  proper  place  of  delivery. 

It  is  enough  that  the  defaulting  buyer  has  notice  of  the 
facts  which  give  to  the  wronged  seller  the  right  to  resell, 
when  these  consist  of  the  absolute  refusal  of  the  buyer  to 
comply  with  the  contract  of  sale:  Ullman  v.  Kentj  60  111.  273; 
Schouler  on  Personal  Property,  sec.  551;  Saladin,  v.  Mtiehell^ 
45  111.  80. 

After  notice  of  the  right  thus  arising,  notice  of  an  actual  in* 
tent  to  sell  could  only  operate  in  the  way  of  a  threat  to  induce 
compliance.  If  having  once  refused  to  comply  with  the  con- 
tract there  be  locus  pcsniUntim  for  the  buyer,  he  must  avail 
himself  of  it  without  further  notice  or  request  from  the  seller. 

There  was  nothing  in  the  evidence  from  which  it  could  have 
been  understood  that  appellees  intended  to  waive  their  right. 

It  is  urged  that  appellees  had  no  right  to  ship  the  wheat  to 
New  Orleans  for  sale,  and  make-  the  price  at  which  it  there 
sold  the  basis  of  the  recovery;  that  it  should  have  been  sold 
in  Sherman  or  in  the  nearest  market 

It  is  the  duty  of  the  seller  in  such  a  caae  to  exercise  good 
faith,  and  to  realize  the  best  price  he  can  on  resale;  but  if,  in 
the  light  of  the  facts  before  him,  obtained  in  the  exercise  of 
due  diligence,  he  pursues  the  course  which  prudence  would 
dictate  to  a  man  of  ordinary  prudence,  then  the  defaulting 
buyer  ought  not  to  be  heard  to  say  that  the  market  in  which 
the  thing  was  sold  was  not  in  fact  the  most  advantageous  one. 

If  appellants  desired  to  select  the  marketi  they  ought  to 
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have  received  the  wheat  and  sent  it  to  that  market  There 
are  cases  which  seem  to  hold  that  the  seller  has  not  the  right 
to  ship  to  a  distant  market  for  sale  when  the  bayer  refuses  to 
receive  the  thing  bought:  Chapman  ▼,  Ingram^  80  Wis.  290; 
Rickey  v.  Tenbroeck,  63  Mo.  568. 

If  such  a  rule  was  recognized,  in  case  property  could  not  be 
sold  at  the  place  where  the  buyer  ought  to  receive  it,  the  right 
of  the  seller  to  resell  would  be  practically  taken  away.  The 
true  rule  we  believe  to  be  that  asserted  in  Lewis  v.  Oreider^  51 
N.  Y.  231:  ''The  place  of  sale  is  not  necessarily  restricted  to 
the  place  where,  by  the  contract,  the  vendee  was  bound  to  re- 
ceive the  property.  The  vendors,  having,  as  they  should,  the 
interest  of  both  parties  in  view,  had  the  undoubted  right,  as  a 
means  of  guarding  against  loss,  to  procure  an  insurance  upon 
it;  and  within  the  rule  that  would  justify  such  reasonable 
outlay  to  save  it  from  loss,  they  should  be  permitted  to  exer- 
cise a  reasonable  discretion  as  to  the  place  of  sale,  and  to 
exercise  it  within  a  reasonable  time."  Whether  the  market 
selected  and  manner  of  sale  was  fair  were  questions  open  to 
inquiry;  but  from  the  evidence  introduced,  there  is  no.reason 
to  question  either. 

A  motion  for  new  trial  was  asked  on  the  ground  of  newly 
discovered  testimony,  by  which  appellants  proposed  to  show 
that  a  market  might  have  been  found  for  the  wheat  at  Sher- 
man, and  at  other  places  in  Texas,  at  which  it  had  been  shown 
that  appellees  had  tried  without  eacoess  to  find  a  market; 
and  as  an  excuse  for  not  having  the  evidence  on  the  trial,  it 
was  claimed  that  the  original  petition  did  not  negative  these  * 
facts,  and  that  the  contents  of  amended  petition,  filed  the  day 
before  the  trial,  which  did,  were  unknown  to  them. 

No  sufficient  reason  is  shown  why  appellants  did  not  ascer- 
tain what  the  amended  petition  was;  they  had  opportunity  to 
read  it,  and  must  have  heard  it  read  at  the  opening  of  the 
trial,  and  did  not  then  claim  surprise. 

If,  however,  they  were  shown  to  have  been  excusably  igno- 
rant of  the  averments  of  the  amended  petition,  this  would  not 
benefit  them,  for  the  motion  for  new  trial  shows  that  the  origi- 
nal petition  contained  such  averments  as  would  make  such 
evidence  as  that  claimed  to  be  newly  discovered  not  only 
proper,  but  necessary,  on  the  trial. 

Moreover,  the  answer  alleged  '*  that  such  wheat  was  worth 
on  the  Sherman  market,  at  the  time  defendants  refused  it, 
righty  cents  per  bushel,  and  plaintiffs,  by  the  use  of  reason- 
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able  diligeDce,  oonld  have  obtained  that  price  for  it,  instead 
of  sending  it  at  such  great  expense  to  a  distant  market,  where 
the  price  was  less." 

This  answer  shows  that  appellants  were  fully  aware  that 
they  needed  just  such  evidence  as  they  claim  to  have  discov- 
ered after  trial  to  meet  the  case  made  by  appellees'  pleadings, 
and  the  motion  for  new  trial  fails  to  show  that  any  effort  was 
made  to  obtain  it 

The  court  did  not  err  in  overruling  the  motion  for  new  trial, 
and  its  judgment  will  be  affirmed* 

Salis  —  BiOHT  OF  SiLLSB  TO  RwiM.. — The  bayar^t  refnaal  to  lake 
Soods  entitlee  the  eelW  to  reaell  npon  giving  of  notice  to  the  buyer:  OiUif  t. 
Henrp,  S  Mart  (La.)  402;  IS  Am.  Dec  291;  Oofimm  ▼.  Hampttm,  2  Watts 
k  S.  377;  37  Am.  Dea  611;  PaUm*9  Appeal,  45  P^  St  151;  S4  Am.  Dec 
479l  The  eeller  must,  apon  the  resale,  obtain  the  highest  prioe  he  can:  Bo&em- 
bamm  t.  Weedm,  18  Ch^tt  785;  98  Am.  Dec  737.  In  We$i  ▼.  Cmmmgkam, 
9  Port  104,  83  Am.  Dec  300,  and  Atwood  r.  Lmcom,  53  Mc  508,  89  Am. 
Dec  713,  it  was  decided  that  when  a  bnyer  refoses  to  fnlfiU  his  contract, 
the  seller  may  resell  the  goods  witbont  giving  any  notice  to  him.  In  Roeff 
lings  ▼.  Ijoek  eCc  Gc,  130  IlL  661,  the  rule  is  laid  down  that  where  a  boyer 
refuses  to  take  and  pay  for  goodly  the  seller  may  resell  them,  and  charge  the 
vendee  with  the  difference  between  the  contract  price  and  that  realised  at 
the  resale;  hot  the  resale  most  be  fair,  and  made  in  the  manner  beet  oalcn- 
lated  to  obtain  the  highest  prioe  lor  the  goods. 
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•  Oabnishmbit  of  Exxiipt  Waoo.  ^  A  ganushee  who  k  indebted  to  a  de- 
fendant for  wages  which  by  law  are  exempt  from  ezeontion  is  not  pro- 
tected by  a  judgment  against  him,  when  he  fails  to  state  in  his  answer 
the  facts  which  show  the  exemption,  and  when  the  debtor  has  noi  been 
formally  cited  to  appear,  and  has  not  Toluntarily  i^peared  for  the  pur- 
pose of  maintaining  his  right. 
Gabmishmbnt  of  Exxmft  Waob  — NonoB. — A  debtor  is  not  consid- 
ered to  have  constmctiTe  notice  of  a  garnishment  proceeding  to  subject 
his  exempt  wages  to  the  payment  of  a  claim,  and  in  such  case  it  is  the 
proper  pi«otice  for  the  garnishee,  after  disclosing  the  facts  which  show 
the  exemption,  to  have  the  debtor  cited,  to  the  end  that  he  may  make 
his  own  defense 

Carr  and  Lewis,  for  the  plaintiff  in  error. 

T.  O.  Pray^  for  the  defendant  in  error. 

Gaines,  A.  J.  This  suit  was  brought  bj  the  defendant  in 
error  against  plaintiff  in  error  to  recover  a  balance  due  him  for 
Bervices  as  a  brakeman.    The  defendant  company  ansuercd, 
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among  other  things,  that  in  a  certain  suit  in  which  this  plaintiff 
was  defendant,  a  writ  of  garnishment  had  been  served  upon  it^ 
and  that  upon  the  coming  in  of  its  answer,  a  judgment  had 
been  rendered  against  it,  which  it  had  paid.  A  transcript  of 
the  proceedings  in  the  garnishment  suit  was  introduced  in 
evidence  by  the  defendant  upon  the  trial.  They  showed  that 
the  defendant  company  answered  that  it  was  indebted  to  this 
plaintiff,  but  did  not  show  that  the  answer  disclosed  that  the 
indebtedness  was  for  current  wages.  The  court  held  that  the 
judgment  in  the  garnishment  proceedings,  and  its  payment 
by  the  defendant  company,  did  not  diminish  the  liability  of 
the  company  to  the  plaintiff  in  this  suit,  and  gave  judgment 
accordingly.  The  ruling  of  the  court  in  that  particular  is  here 
assigned  as  error. 

Our  statutes  provide  **  that  no  current  wages  for  personal 
service  shall  be  subject  to  garnishment,  and  where  it  appears 
upon  the  trial  that  the  garnishee  is  indebted  to  the  defendant 
for  such  current  wages,  the  garnishee  shall  nevertheless  be  dis- 
charged as  to  such  indebtedness ":  R.  S.,  art.  218.  The 
question  then  is,  Will  the  garnishee  who  is  indebted  to  the 
defendant  in  the  suit  for  current  wages  be  protected  by  a  judg- 
ment against  him  when  he  fails  to  state  in  his  answer  the  facts 
which  show  the  exemption?  We  think  this  question  must  be 
answered  in  the  negative.  The  garnishment  proceeding  i* 
ancillary  to  the  main  suit,  and  to  it  the  defendant  in  the  prin- 
cipal action  is  not  a  party.  He  is  not  required  to  be  served 
with  notice  of  either  the  issuing  or  the  service  of  the  writ  of 
garnishment.  It  is  true  that  our  statutes,  literally  construed, 
require  the  garnishee  to  answer  only  whether  or  not  he  is  in- 
debted to  defendant,  and  whether  or  not  he  has  any  effects  of 
the  defendant  in  his  possession,  and  does  not,  in  terms,  direct 
that  he  shall  say  whether  such  indebtedness  or  such  effects 
are  exempt  from  a  forced  appropriation  to  the  payment  of 
debts  or  not:  R.  S.,  arts.  188,  199.  The  statutes  of  some  of 
the  states  require  him  to  answer  only  as  to  debts  or  property 
not  exempt.  We  think,  however,  that  since  the  defendant  is 
not  required  by  the  statute  to  have  notice  of  the  service  of  the 
writ,  that  it  was  not  intended  that  the  garnishee  should,  in  his 
answer,  confine  himself  to  the  literal  directions  of  the  statute 
when  he  knows  that  the  debt  or  property  is  exempt  Such  a 
rule  would  place  it  in  the  power  of  the  garnishee  in  many 
cases  to  deprive  the  defendant  of  the  exemption  which  the  law 
affords  him.    The  garnishment  may  issue  after  judgment; 
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and  eyen  when  it  is  issoed  before,  l^e  defendant  may  remain 
ignorant  of  tiie  fact  unless  he  sees  proper  to  defend  the  prin* 
cipal  suit  If  after  serrrce  of  citation  be  determines  not  to 
defend,  he  may  expeet  a  judgment  to  be  rendered  against 
him  and  exeontton  to  issue;  but  we  know  of  no  rule  which  re* 
quires  him  to  take  notice  of  any  ancillary  proceedings.  If  he 
fails  to  appear,  and  the  plaintiff  amends  the  statement  of  his 
demand  so  as  to  show  a  cause  of  action  materially  different, 
he  must  have  notice.  For  this  reason  we  cannot  think  that 
it  was  the  intention  of  the  legislature  that  he  should  be  con- 
cluded by  the  judgment  in  the  garnishment  proceeding,  when 
the  garnishee  has  failed  to  disclose  the  facts  showing  the  ex- 
emption,  and  wheD  he  has  not  been  formally  cited  to  appear 
and  has  not  voluntarily  appeared  for  the  purpose  of  maintain* 
ing  his  right. 

This  ruling  we  think  in  aoeordance  with  the  great  weight  of 
authority  in  the  courts  of  other  states.  The  statute  of  Maine 
provides  ^^  that  no  person  shall  be  adjudged  trustee  by  reason 
of  any  amount  due  from  him  to  the  principal  defendant  as 
wages  for  his  personal  labor  for  a  term  not  exceeding  one 
month."  In  construing  that  statute,  the  supreme  coort  of  that 
state  says:  ^'  The  statute  secures  to  the  laborer  bis  claim  of  pay- 
ment for  one  month's  labor,  and  places  it  beyond  the  reach  of 
his  creditors,  and  his  debtor  camiot  deprive  him  of  it  by  his 
neglect  to  disclose  the  whole  matter  when  summoned  as  bis 
trustee":  Lock  v.  Johnsofiy  36  Me.  464.  The  following  author- 
ities are  to  the  some  effect:  Chioago  ete.  R»  IL  Co.  v.  Ragland^ 
84  111.  375;  Winterfield  v.  Milwaukee  etc.  R'y  Co.,  29  Wis.  589; 
Daniels  v.  Marr,  75  Me.  897;  Jones  v.  Tracy,  75  Pa.  St.  417. 

The  case  before  us  illustrates  the  injustice  of  a  oontrary 
doctrine.  The  suit  in  which  the  writ  of  garnishment  was 
sued  out  was  brought  June  25,  1886,  in  a  justice  court  of  Wil« 
lian)8on  County.  The  writ  of  garnishment  was  issued,  was 
served,  and  was  answered  by  the  garnishee  on  the  same  day 
the  suit  was  instituted.  The  citation  for  the  defendant  to  Wil- 
liamson County  was  returned  not  found,  when  an  alias  issued 
to  Bexar  Oonnty,  and  was  served  upon  him.  He  made  default. 
Tliere  is  nothing  in  the  record  to  indicate  that  he  ever  had 
any  reason  to  suspect  that  a  garnishment  had  issued  to  sul^ 
ject  his  wages  to  the  payment  of  the  debt. 

In  saying  that  the  defendant  in  the  principal  suit  is  not  a 
party  to  the  garnishment  proceeding,  we  do  not  wish  to  bs 
Understood  as  holding  that  he  has  not  the  right  to  appear  in 
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a  case  like  this,  and  to  make  bis  own  defense.  On  the  con« 
Irarj,  ocrr  statirtes  expreesly  perimt  this:  R.  8.,  art.  212. 
What  we  do  mean  to  aaj  is^  tbftt  he  10  not  to  be  held  to  huve 
constructive  notice  of  the  garnish  men  t  proceeding. 

We  will  Bay,  in  addition,  that  in  every  oaae  of  thia  ehar^ 
acter  it  would  be  a  proper  practice  for  the  garnishee,  after  dis- 
closing the  facts  which  show  the  exemption,  to  have  the 
defendant  cited,  to  the  end  that  he  should  make  his  own  de- 
fense: I^ehari  ▼.  Moore,  21  Tex.  50L  The  parties  at  interest 
will  then  hare  the  burden  of  the  litigation,  and  upon  the  trial 
the  garnishee  will  be  entitled  to  recover  his  costs,  and  a  rea- 
sonable attorney  fee  for  his  answer.  This  certainly  should  be 
the  practice  when  the  fact  of  the  exemption  ia  contested  by 
the  plaintiflr,  or  when  the  garnishee  is  in  doubt  as  to  the  faoti^ 
Such  a  rule  affords  ample  protection  to  all  parties. 

The  judgment  ia  afBrmed. 

Gabioshicbnt— DsrBVSBS  Availablv  to  Gahnishvv. — Where  an  em- 
ployer b  sought  to  be  held  as  a  garnishee  for  wages  due  to  his  employee,  he 
should  sef  up  in  his  answer  that  such  wages  are  exempt:  Ten^  Haute  etc  B*p 
Co.  ▼.  Baker,  12'2lnd.  433;  note  to  Lathrop  r,  Chpp,  100  Am.  Dec.  SM,  512; 
note  to  Hanna  r.  Lauring,  IS  Am.  Dec  341;  Union  P.  Jf'.y  Co.  ▼.  Hmer'ili,  12 
Neb.  751;  8  Am«  St.  Bep.  290.  In  Alabama,  where  a  claim  of  exemption  is 
made  to  money  in  the  garnishee's  hands,  thv"^  claim  must  be  accompanied 
with  the  statutory  inventory  of  the  debtor^  property:  ToTumerf  r.  Buekiatul^ 
88  AYa.  312.  But  an  employer  need  not  defend  fok*  an  employee  in  a  proceed- 
ing by  g  irutshmeot  against  him  In  another  state,  And  failing  to  do  so  does 
not  render  Mm  liable  to  such  employee  for  wages  in  Wa  hands:  Ch'cago  etc 
R.  B.  Co.  T.  ir«yer»  U7  In^  $&k  Se«^  hov^irer,  iiJWMcrt  /».  M'b  CV.  ▼. 
SkariU,  ante^  p.  143»  and  note.  The  garnishee,  knowing  that  the  debt  haa 
been  assigned,  must  ptesMl  the  faeft  in  his  amrweri  PfUppe  t.  Hkieff,  15  Or. 
494;  or  he  may  plead  in  his  answer  that  the  debt  sought  to  be  ganutiied 
in  bi«  hands  was  made  by  the  ju^lgmeut  debtor  as  the  agent  of  his  wife, 
whereby  the  money  is  due  not  to  him,  but  to  the  wife:  Beward  r.  Amu,  145 
Mass.  \9S%  «r  he  may  wnSi  himself  of  any  aefecte  in  tfie  pwwaetHngs  wiiiah 
land  to  miier  'Iba  jadgisent  mraKd  as  againut  tha  jndgwent  debtor: 
Btreis9y^  ▼;  jgiiyeifBffSb  7fi  Wia»  212.  The  gajrsiahee'a  answer,  simf  ly  cVeny- 
ing,  in  hoc  verba^  the  allegations  in  the  compUint*  raises  no  is^ue,  and  is  iu- 
anffioient:  Dawaon  ▼.  Maria,  15  Or.  556;  and  when  Judgment  has  been 
rendered  against  a  gaanishee  wbeae  answer  was  inanAaienC»  ika  faot  that 
a  good  dafensB  eocistod  ia  imnatorial,  if.  witbont  Cacnlt  «f  ihacmwplaiaAat, 
it  was  nut  made  in  die  proper  time  and  maimer:  MelUm  y.  L€\in\  74  Yex. 
41  !•  Still,  a  garnishee  can  never  be  bound,  unless  it  ia  shown  that  at  the 
date  of  the  garnishment  the  judgment  debtor  had  a  eause  of  action  against 
falm  for  a  d«^  due  or  to  become  duet  SAnay  r.  WUHb,  89  Veb.  ML  Compare 
Mto  to  QummiB  ▼.  SiewmiM^  46  Am.  Deo.  942,  MS. 

QABmnmaatrt,  «*In  garnishment  prooaadingi^  tht  jwdgment  dsbiera  maal 

all  he  notified;  for  in  theabeenee  theceof,  they  flanaol  be  bound;  HwnUkm  v. 

Eogen,  67  Mich.  135|  Union  P.  B'y  Co,  ▼.  Swerth,  22  Keb.  701;  8  Am.  St 

Bep.  290. 
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Gainbsyillb    National     Bank    v.   Bambebgbr, 

Bloom,  &  Co. 

|77  TizAa.  48.] 

Balms  —  Dbclarattoh  op  Matbrtal  Fact.  —  A  false  repreaentfttioii  as  to  hit 
finaneial  §i<Utu,  made  bj  a  penon  to  a  oommeroial  agon^,  with  a  view 
to  obtaining  oradit,  it  a  doclaratioo  of  a  material  fact^  and  not  tbe  mare 
expression  of  an  opinion* 

Sales,  Cancellation  op,  fob  Falsb  Represent ationb.  —  Misrepresenta- 
tions made  by  one  person,  not  with  a  riew  of  reaching  another,  are  not 
aTailable  to  one  who  may  have  acted  npon  them,  to  cancel  a  aale  made 
by  reason  thereof,  bat  a  third  perton,  to  whom  they  were  not  directly 
made,  can  cancel  a  sale  made  by  him,  when  the  lepresentationB  were 
made  with  direct  intent  that  he  should  act  npon  them  in  the  manner 
which  occasioned  the  injury. 

Ialbs,  Canobllation  op,  por  False  Representations.  —  It  is  not  eesen- 
tial  to  the  cancellation  of  a  sale  that  false  representations  shoold  be 
addressed  to  the  party  directly  who  seeks  a  remedy  for  baring  been 
deceived  and  defraaded  by  mean^  thereof.  If  they  were  false,  and  so 
known  to  be  by  the  party  making  them,  and  were  made  with  intent  that 
they  should  be  communicated  to  and  believed  by  others  interested  in  as- 
certaining the  pecuniary  responsibility  of  the  buyer,  and  with  intent  to 
procnre  credit  and  defraud  sellers,  and  were  relied  upon  by  the  seller, 
and  the  sale  procured  thereby,  he  is  entitled  to  rescioil. 

Saleh,  Cancellation  op,  pob  False  Representations  to  Commercial 
Agbnct.  —  Where  a  person,  for  the  purpose  of  obtaining  credit,  makes 
false  statements  to  a  commercial  agency  as  to  his  financial  sialiu,  expect- 
ing them  to  be  acted  npon,  and  efifects  a  purchase  by  such  means,  the 
seller  may,  npon  discovering  the  fraud,  cancel  the  sale  and  reclaim  his 
goods,  even  as  against  other  attachment  creditors  of  the  buyer. 

PoUer^  Potter^  and  Eddleman^  for  the  appellants. 

Lanius  and  MeCanSf  and  Stuartj  Bailey^  and  Harru^  for  the 
appellees. 

Hobby,  J.  Two  well-defined  issues  were  submitted  and  liti- 
gated in  this  action  of  the  trial  of  the  right  of  property. 

The  appellees,  Bamberger,  Bloom,  &  Co.,  who  were  claim- 
ants of  the  property  attached  by  appellants,  contend,  first,  that 
in  the  spring  of  1887,  Qoldstein  and  Melasky,  who  were  the 
defendants  in  attachment,  purchased  the  goods  in  controversy 
from  them,  and  that  the  sale  was  made  by  them  upon  the 
faith  of  the  representations  of  said  Goldstein  and  Melasky  as 
to  their  financial  standing  and  solvency,  communicated  to 
Dun's  Mercantile  Agency,  of  New  York,  in  August,  1886; 
that  appellees  were  Bubscribers  to  said  agency  and  relied  upon 
said  repreeentations,  and  save  for  them  they  would  not  have 
sold  the  goods;  that  the  representations  were  false,  and  so 
known  to  be  when  made.     It  was  contended,  in  the  second 
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place,  thjat  the  goods  were  purchased  at  a  time  when  the  pur* 
chasers  knew  that  they  were  insolvent  and  unable  to  pay  for 
the  Same,  and  that  they  did  not  intend  at  the  time  of  the  pur* 
chase  to  pay  for  them. 

To  this  it  is  urged,  in  reply  by  appellants,  that  if  a  statement 
made  to  said  agency  can  be  construed  to  be  a  representation 
to  a  subscriber,  it  should  be  shown  that  the  party  making  such 
statement  knew  of  the  subscriber,  and  made  the  representa- 
tions with  a  view  of  influencing  such  subscriber.  And  further, 
that  the  representations  referred  to  were  but  matters  of  opin- 
ion, and  not  the  statement  of  facts,  and  that  they  should  be 
made  during  the  negotiation  regarding  the  trade,  or  so  con- 
nected therewith  as  to  constitute  a  part  of  the  transaction. 

The  facts  upon  which  the  appellees  rely  in  this  case  as 
establishing  the  existence  of  fraud  are:  That  in  July,  1885,  the 
firm  of  Goldstein  and  Melnsky,  then  engaged  in  business  m 
Gainesville,  Texas,  made  a  statement  through  Melasky,  a 
member  of  the  firm,  to  Dun's  Commercial  Agency,  to  Ihc  effect 
that  he  brought  into  the  firm  seventeen  thousand  dollars; 
that  there  was  stock  on  hand  to  the  amount  of  twenty  thou- 
sand dollars,  and  eleven  thousand  dollars  in  accounts.  The 
indebtedness  of  the  firm  was  represented  to  be  about  seven- 
teen thousand  dollars,  which  included  a  private  debt  of  two 
thousand  dollars,  their  assets  above  liabilities  showing,  by 
this  statement,  thirty-one  thousand  dollars.  About  a  year 
subsequent  to  the  above,  in  August,  1886,  another  statement 
is  made  by  Melasky  to  said  agency,  in  which  he  represented 
that  there  was  then  $45,530  in  stock,  and  $29,670  in  notes 
and  open  accounts  which  were  good,  two  dwellings  in  Gaines- 
ville worth  $10,000,  and  113  acres  of  improved  land,  valued 
at  $10,000,  constituting  the  assets.  Their  liabilities  were 
represented  to  be  about  $28,973,  leaving  an  excess  of  assets 
amounting  to  $66,227.  Statements,  it  seems,  were  made 
annually  to  this  agency,  purporting  to  show  the  financial 
statiLS  of  Goldstein  and  Melasky. 

It  further  appears  from  the  testimony  that  in  August,  1886, 
Melasky  called  at  the  commercial  agency  of  Dun,  in  New 
York,  to  explain  a  discrepancy  in  the  former  statement. 
This  explanation  is,  that  the  statement  made  by  him  in  July, 
1885,  did  not  embrace  his  **  personal  real  e&tate"of  twenty 
thousand  dollars  and  the  net  profits  of  the  business  of  the  pre- 
ceding year,  amounting  to  fifteen  thousand  dollars,  which 
items,  added  to  the  thirty-one  thousand  dollars,  shown  by  his 
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July,  1885,  itatemenfe  as  the  ftseetfl  <^  the  firm,  would  make 
the  present  surplus  of  tixty-mz,  yM)iisaQd  dotHsrs  above  their 
liabilities. 

Such  were  the  representations  made  bb  to  the  finandal 
Haiui  and  the  scdvency  of  the  firm  of  Goldstein  and  Melaskyy 
upon  which  the  proof  shows  the  appellees  relied  in  making  the 
9ale  of  the  goods  involved  in  this  trial,  and  without  which  tbev 
would  not  have  eold  them.  The  testimony  of  Melasky  is  to  the 
effect  that  he  made  these  statements  to  the  commercial  agency 
of  Dun  fur  the  purpose  of  obtaining  credit,  and  that  he  kne^v 
at  the  time  that  these  facts  would  be  communicated  to  the 
Bnbscribers  of  said  agency;  and  appellees  were  sabscribere  to 
this  agency,  from  which  they  derived,  to  a  great  extent^  their 
information  of  the  financial  standing  of  the  fiormer. 

It  is  not  necessary  to  reproduce  in  detail  the  estimates  and 
calculations  in  evidence  which  authorized  the  conclusion  by 
the  court  of  the  falsity  of  the  representations  above  men- 
tioned. 

Melasky's  evidence  discloses  the  fact  that  when  he  was  in 
New  York,  in  tlie  spring  and  sumnaer  of  1887,  his  firm  was  ao 
pressed  for  money  that  be  resorted  to  the  process  of  "  kiting/' 
and  which  is  not  considered  fair  financial  dealing  among  mer- 
chants. It  consisted  of  his  drawing  drafts  on  his  Texas  house 
for  money  to  pay  drafts  in  New  York*  and  bis  Texas  boose 
wonid  pay  the  drafts  by  drawing  oa  him  in  New  York,  he  hav- 
ing no  money  in  New  York,  and  bis  house  in  Texas  being 
similarly  situated.  It  was  shown  that  about  the  time  of  the 
purchase  of  the  goods,  the  liabilities  of  Goldsteui  and  Melasky 
were  about  seventy-eight  thousand  dollars  and  their  assets 
about  seventy4wo  thousand  dollars.  The  dwelling-hovses  in- 
eluded  in  the  statements  made  to  the  agencgr  were  not  subject 
to  execution. 

In  the  year  1887  it  was  proved  tiiat  the  firm  was  largely  in- 
debted to  appellants,  and  rendered  a  statement  showing  their 
liabilities  to  be  about  thirty  tbousaad  dollars  less  than  their 
assets,  upon  the  faith  of  which  the  hank  loaned  them  money. 
That  was  eight  or  nine  months  subsequent  to  their  report  to 
tlie  agency  showing  a  surplus  of  sixty-six  thousand  dollars. 
This  statement  to  the  bank,  it  was  testified  by  the  presidenti 
was  untrue.  In  the  preceding  fall,  1886^  a  statement  by 
Melasky  to  a  Baltimore  commercial  agency  showed  their  as- 
sets to  be  between  twenty  thousand  and  thirty  thousand  dol- 
lars.   In  the  summer  of  1887  the  stock  of  the  firm  was  found 
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to  be  twenty  tboQeand  doHaTB  short,  bat  no  explanation  was 
made  of  how  that  oecarred. 

The  evidenee  plainly  ehowe  that  but  for  the  representations 
made  by  Melasky  the  contract  of  sale  wonld  not  hare  been 
eoBenniisated,  and  there  is  nothing  in  the  proof  which  would 
justify  the  inference  that  the  sale  of  the  goods  would  have 
been  made  by  appellees  without  these  representations,  upon 
which  they  relied.  It  follows,  therefore,  necessarily,  that  such 
being  the  effect  of  the  statements  made  to  the  agency,  they 
were  material:  MeAleer  ▼.  Horsey,  85  Md.  439-452.  The  law 
governing  the  sale  of  personal  property  is  well  established  to 
the  effect  that  the  mere  expression  of  an  opinion  as  to  valoeo, 
which  proves  to  be  incorrect  or  false,  does  not  come  within  the 
rule  applicable  to  the  fraudulent  representation  of  a  material 
fact.  But  the  st(Ktn$  of  the  debtor  is  a  foet,  and  a  representa- 
tion as  to  that  sColtM  is  the  declaration  of  a  fact:  Benjamin 
on  Sales,  562,  note.  In  Bradley  ▼.  lAee^  99  111.  234,  worthless 
stock  was  r^resented  as  worth  a  large  sum,  and  mortgages 
for  twelTe  thousand  dollars  on  land  worth  two  thousand  dol- 
lars were  represented  as  good.  These  statements  were  held 
clearly  fraudulent. 

No  inflexible  rule  ean  with  accuracy  define  all  of  the  circum- 
stances in  which  the  representations  of  fact  or  of  matters  of 
opinion  may  become  fraudulent:  Benjamin  on  Sales,  562,  note. 

But  representations  of  the  financial  Btahis  and  solvency  of 
Goldstein  and  Melasky,  under  the  circumstances  in  this  case, 
were  clearly  statements  of  fact,  and  not  mere  expressions  of 
opinion. 

It  is  not  essential  that  the  misrepresentations  should  hare 
been  directly  made  to  the  appellees  by  Gk>ldstein  and  Melasky, 
and  during  the  negotiations  regarding  the  contract  of  sale,  for 
them  to  ayail  in  canceling  such  contract. 

As  a  general  proposition,  it  may  be  correct,  as  contended  by 
appellants,  that  a  misrepresentation  made  to  one  person,  not. 
with  a  view  of  reaching  another,  cannot  be  available  to  an- 
other, who  may  have  acted  on  it  to  cancel  a  contract  entered 
into  by  reason  of  it;  but  it  is  sound  doctrine  that  a  third  per- 
son, to  whom  they  were  not  directly  made,  can  maintain  ark 
action  of  deceit,  and  seek  the  cancellation  of  a  contract  made 
by  him,  if  it  appear  that  the  defendant's  false  representa- 
tions were  made  with  a  direct  intent  that  he  should  act  upon 
them  in  the  manner  which  occasioned  the  injury:  Eaton  v. 
Avery,  88  N.  Y.  81. 
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If  the  false  represeQtations  be  made  with  a  view  of  reach- 
ing the  third  person  to  whom  it  is  repeated,  and  for  the  pur- 
pose of  influencing  him,  they  will  afford  a  cause  of  action:  1 
Poineroy's  Eq.  Jur.,  sec.  879. 

An  illustration  identical  with  this  phase  of  the  case  will  be 
found  in  the  case  of  Eaton  y.  Avery^  83  N.  Y.  31.  The  repre- 
sentations charged  in  the  case  cited,  as  in  this  case,  were  not 
made  to  the  appellee  directly,  but  to  the  Dun  conamercial 
agency,  and  by  it  communicated  to  appellees,  who  sold  the 
goods,  relying  upon  the  statements  so  made. 

It  was  in  that  case  contended,  as  in  this,  that  assuming  the 
representations  to  have  been  false,  they  were  not  sufiSciently 
connected  with  the  contract  of  sale. 

It  was  there  held  that  it  was  not  essential  that  the  repre- 
sentations should  be  addressed  to  the  party  directly  who  seeks 
a  remedy  for  having  been  deceived  and  defrauded  by  means 
thereof;  that  if  they  were  false,  and  so  known  to  be  by  the 
party  making  them,  and  were  made  with  the  intent  that  they 
should  be  communicated  to  and  believed  by  persons  inter- 
ested in  ascertaining  the  pecuniary  responsibility  of  the  firm, 
and  with  the  intent  to  procure  credit  and  defraud  such  per- 
sons thereby,  and  they  were  relied  on  by  the  seller  and  the 
sale  procured  thereby,  the  plaintiff  was  entitled  to  recover. 

In  the  case  last  cited  it  was  said:  ''A  person  furnishing  in- 
formation to  such  agency  in  relation  to  his  own  circumstances, 
means,  and  pecuniary  responsibility  can  have  no  other  motive 
in  so  doing  than  to  enable  the  agency  to  communicate  such 
information  to  persons  who  may  be  interested  in  obtaining  it 
for  their  guidance  in  giving  credit  to  the  party;  and  if  a  mer- 
chant furnishes  such  an  agency  a  willfully  false  statement  of 
liis  circumstances  or  pecuniary  ability,  with  the  intent  to  ob- 
tain a  standing  and  credit  to  which  he  knows  he  is  not  justly 
entitled,  and  thus  to  defraud  wlioever  may  resort  to  the  agency, 
and  in  reliance  upon  the  false  information  there  lodged,  ex- 
tend a  credit  to  him,  there  is  no  reason  why  his  liability  to  any 
party  defrauded  by  those  means  should  not  be  the  same  as  if 
he  had  made  the  false  representation  directly  to  the  party 
injured." 

Upon  the  other  branch  of  the  case,  — the  known  insolvency 
of  Goldstein  and  Melasky  at  the  time  of  the  purchase  of  the 
goods,  and  their  alleged  intention  not  to  pay  for  them,  — it  is 
only  necessary  to  say  of  it  that  it  is  a  question  of  fact  to  bo 
found    from  all  the  circumstances  developed    by  the  proof^ 
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which  proof  in  this  caee  we  are  not  prepared  to  say  was  not 
sufficient  to  support  the  decree,  if  the  sufficiency  of  the  proof 
upon  either  of  the  issues  we  have  discussed  is  contested  by 
appellant,  which  we  do  not  understand  to  be  done  in  this 
case. 

^  The  mere  insolvency  of  the  purchaser,  where  no  fraudu- 
lent purpose  exists,  as  also  the  mere  fact  that  the  purchaser 
has  knowledge  that  his  debts  exceed  his  assets,  though  the 
fact  be  unknown  and  uncommunicated  to  the  vendor,  will  not 
vitiate  the  purchase,"  is  certainly  true. 

So,  on  the  other  hand,  '*  an  intention  on  the  part  of  the  pur* 
chaser  not  to  pay  for  the  goods,  existing  at  the  time  of  the 
purchase,  and  concealed  from  the  vendor,  is  such  a  fraud  as 
will  vitiate  the  contract":  Taleott  v.  HenderzoUy  81  Ohio  St 
164;  27  Am.  Rep.  501. 

There  is  no  error  in  the  judgment,  and  we  think  it  should 
be  affirmed.  

Sales,  Oanokllation  of,  pob  Fraiti)  in  Purcrasv  ok  Cbbdit.  —  8e« 
monographio  note  to  Rtid  ▼.  Cowduroy,  18  Am.  Si.  Rep.  8S2-s365,  in  which  it 
is  itated  that  '*a  peraon  fnraishing  faba  information  to  a  mercantile  agency, 
to  be  oommnntoated  to  person*  who  may  be  interested  in  obtaining  it  for 
gnidanoo  in  giving  credit  to  saoh  person,  is  as  much  liable  to  the  person 
thereby  defrauded  as  if  he  made  false  representations  directly  to  the  party 
Injured,"  (nting,  among  other  anthorities,  the  principal  case. 

Where  goods  are  obtained  on  credit  through  false  representations  of  the 
purohaaert  it  avails  nothing  that  he  expected  to  be  able  to  pay  for  them,  and 
had  no  intention  of  defrauding  the  seUer  out  of  his  money:  JwU  r,  Weber, 
65  Conn.  207;  and  the  pnrohascyr's  assignee  for  the  benefit  of  creditors  can- 
not hold  the  goods  as  against  the  seUer:  Singer  t.  SthUUmg,  74  Wis.  S69. 


O'Nbal  v.  City  of  Sherman. 

(77  Tbzas,  Itt) 

OiDiGATiov  OF  flTESsr,  Einos  OF.  —  When  a  street  is  dedicated  to  the 
publish  the  foe  rests  in  the  public  only  when  the  statute  so  provides; 
in  all  other  cases  the  owner  of  the  land  retains  his  ezdusiTe  right  in  the 
soil  for  every  purpose  of  use  or  profit  not  inoonsistent  with  the  pnblic 
easement,  and  may  maintain  appropriate  actions  for  any  encroachments 
upon  it. 

SaoiiajiT  DoMAUi. — Land  Oomdfmiikd  ahd  Tauv  fob  Spsoial  Poj&- 
TQSEM,  on  the  score  of  public  utility.  Is  limited  to  such  purposes^  and 
esnnot  be  appropriated  to  another  use,  to  the  detriment  of  the  owner  of 
the  fee. 

DfeDiCATiov  OF  SraBST — RioHT  TO  Liiirr  UsB.  —  A  grantor  may  prescribe 
the  cffinditiflHff^  qualifteatious,  and  Umitatians  of  a  grant  of  property  to 
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m  mmiM^l  ^rpmMm,  mnA  wisan  Oie  knd  h  gvMitoA  far  ^tlrest 
ycMw  Mifd"  llMtfi^  OHiiml  mg^riiyi iiiNi  it  4o  ftavikv  oi^  or  il  ik 


Hare,  Eimomon^  and  ffare^  for  tbe  appenatits. 

Hon^v,  J.  Appellimto,  mho  are  tiii«biiiTi4  and  wife,  ocmght 
to  mijoia  11m  city  of  ShemMUi,  tneor{N9rated  under  %ism  general 
ineorpCMHtion  a«i,  and  iV.  C  Oonnor  and  olliers  m'bo  hftd 
tracied  to  futviieh  said  city  a  eyetem  of  *waAer*wcnrks,  ft*o«B 
ing  a  large  number  of  wellB  upon  a  eertaln  strip  ^  hind  My 
feet  m<k  and  about  one  ttioueund  feet  long,  wliich  appelhmts 
had  ooii^rayed  off  their  homefitaid  to  tlie  said  cit j  &  few  d«fB 
befoM  ^  for  M^eet  purpoeee,  and  liotie  other/'  tl^  deed  expreB^j 
ptipalatiingthattlieaatherighUi,«Tid  no  higher,  ehouM  pass  to 
the  city  than  would  have  been  acquired  h^kd  the  <Hty  procured 
tl>e  <ooadeiiitMiUoii  oE  eaid  eMp  Am:  e^n^eet  pvirpoMB  alone,  the 
consideration  paid  being  $550.  Appellants  alleged  hi  %hm 
petition  that,  believing  that  the  city  of  Sherman  had  no  use 
fur  this  property  as  a  street,  ajid  that  the  city  council  desired 
It  only  Sor  the  purpoae  of  iuroiiug  the  satue  over  to  the  water- 
works odoirfectera,  they  hmd  refuaed  to  deed  the  oauM  to  the 

eity,  except  upon  payment  of  a  lai^e  mm,  amoantiag  to 

thousand  dollars;  that  subsequently  tliey  were  Informed  by 
the  mi^or  of  said  city„  and  by  at  lea^t  one  of  the  aldersMn 
tlioreof^  that  aa  a  «iaUer  of  £aot  k  awt  unlnie  tiiat  tha  aaad 
city  Had  boond  iteelf  to  pernrit  the  eontraolore  %o  enaic  weila 
upon  the  said  strips  and  believing  such  representartamis  to  be 
true,  tlie  deed  Was  executed  upon  receipt  of  tlie  said  sum  of 
$650;  that  said  deed  would  not  have  been  executed  had  com- 
plainants known,  what  lias  since  been  ascertained  to  be  true, 
thst  the  city's  only  object  for  acquiring  the  said  land  was  to 
deliver  the  sattie  to  the  waier^iw^ijks  -contFai^tori,  to  be  used 
lor  water  purposes  as  conirapdietriiguished  from  street  pur- 
poseflb 

T-lmt  if,  as  a  ifiaiAer  of  law,  tlie  fsecation  of  oasd  deed  has 
conferred  upon  the  cSty  tbe  riglit  lo  use  said  land  for  water 
)>urp08ea«  they  prayed  that  said  deed  be  canceled  or  reformed, 
because,  they  charge,  that  they  were  induced  to  exeeate  the 
said  deed  iby  the  &a<idu4eat  i^epi^sefitaftions  of  tke^ity'e  oflH 
cers;  that  the  said  city  had  not  agreed  with  orpromiBed  to 
give  the  water-works  contractor  permission  to  sink  wells  upon 
Raid  lauds,  wbeu,  as  a  UMitter  of  fact,  it  had  heeo  ftilly  ujidei^ 
■iDed  mkl  tha  whiJ^  betaioeM  the  Mid  ooatractor  aad  4fae  4aayor 
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and  eitj  ^otmcD  of  vaid  fAij  that  wieii  ngbt  woald  be  guar- 
amteed  ho  tnSA  ^eontrftctors  so  floon  as  the  ciijr  shfyuld  acquire  aon 
inierefft  in  wild  lands  by  eondemnatioR  or  otherwise;  that  they 
were  led,  by  the  fracHlalevi  TeprenentHtione  and  the  eonceal- 
ment  oF  their  tnie  intentions  on  the  part  of  said  ofiioerB,  to 
believe  that  the  said  officers  had  made  7m>  prcxmise  to  the  said 
contractor,  and  wonld  attempt  to  confer  no  righte  open  hifn, 
but  would  leave  all  future  controversy  over  the  right  tio  use  eaid 
lands  for  the  purpose  of  canking  wells  thereon  to  he  eetlled  by 
complainants  and  the  eontraietor,  without  any  interference  on 
the  part  of  the  city. 

That  immediately  after  the  execution  of  said  deed  the  water> 
^"orks  con  tractors,  with  the  fell  knowledge,  a^^ov^l,  and  con- 
tent  of  the  city,  began  to  sink  a  larg^  number  of  welle  upon 
the  said  strip  of  land,  and  are  making  preparations  to  attach 
to  said  wells  the  powerful  water-worka  machinery,  which  will 
exhaust  not  only  the  water  underlying  said  strip,  but  the 
waier  underlying  ooroplainant's  adjacent  lands;  that  com* 
plainanfs  home  place  is  valuable  to  them,  and  was  acquired 
ehiefly  on  nccount  of  the  fine  waiter  supply  underlying  the 
same,  which  eaid  water  supply  has  yielded  them  for  many 
years  an  nnnuBl  intome  varying  from  five  bundled  to  at  least 
two  thousand  deUars. 

There  was  a  prayer  for  injunetion.  The  petition  was  filed 
March  18, 1W7,  and  on  the  2M  of  March,  1887,  the  injunction 
waiB  refneed  in  ohambers,  the  cause  etatMling  over  fi»r  trial. 

On  I>eoember  Ifi,  1887,  general  «demiRVBnB  were  filed  by  the 
eereral  defendants.  On  the  eaxne  day  said  <de<narrers  wore 
sustained  by  the  court,  and  plaintiffs  having  declined  to 
amend,  their  euit  was  diemtissed,  to  which  raMng  they  ex- 
evffboiy  onrd  in  open  coort  gave  notice  of  appeal  to  the  supreme 
court. 

The  only  eiror  amigned  is  the  action  of  the  eoort  in  euetavn- 

I  ing  the  general  -denifurrer  to  the  petition,  and  in  ^iemissing  tbo 

I  vuit,  becauee  <3ie  petition  eet  np  a  good  oauee  of  aetiim,    fJn* 

[  der  this  assignment,  it  is  urged  that  '^the  estate  or  intereet 

takoB  by  condemnation  proceedings  is  only  an  easement,  and 

i  net  the  fee,  unices  the  ^itotute  plainly  oontempktes  «nd  pro- 

'  Tides  for  the  i^ropriatf on  of  the  fee;  «nd  thia  is  tnse,  even 

though  the  statute  makes  no  provision  for-a'dedootion  in  the 

AssessmenFt  of  dacnages  fer  the  reversionary  right.    It  is  also 

a  furvdamental  rule  that  all  etatntes  in  regard  to  ominent 

domasn  am  to  be  fiveo  «  ^my  etriet  oonatraction. 
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^^  Wheie  the  street  is  given  to  the  publio  by  dedication,  as 
by  filing  for  record  a  plat,  the  fee  is  in  the  public  only  when 
made  so  by  statute;  and  where  it  is  in  the  former  owner,  he 
may  maintain  an  action  for  any  improper  use  of  such  street. 

'*  The  owner  of  land  dedicated  retains  his  exclusive  right  in 
the  soil  for  every  purpose  of  use  or  profit  not  inconsistent  with 
the  public  easement,  and  may  maintain  appropriate  actions 
for  any  encroachments  upon  it.*' 

In  cases  where  land  is  condemned  for  a  special  purpose  on 
the  score  of  public  utility,  the  sequestration  of  the  land  is  lim- 
ited to  that  particular  use.  The  reason  is,  that  as  the  prop- 
erty itself  is  not  taken,  but  the  use  only  seized,  the  right  of 
the  public  is  confined  to  that  use  of  which  alone  the  owner 
has  been  divested:  Inday  v.  Union  Br.  R.  R,  Co.^  26  Conn.  255; 
68  Am.  Dec.  392. 

This  principle  is  recognised  in  State  v.  Laveriick^  S4  N.  J.  L. 
201,  St.  Paul  etc.  R.  R.  Co.  v.  Shurmeier^  7  Wall.  272.  So,  too, 
where  the  use  to  which  the  dedicated  property  is  put  is  wholly 
different  from  the  original  purpose,  a  new  assessment  was  re- 
quired to  give  validity  to  the  appropriation;  and  where  landa 
appropriated  by  a  railroad  company  for  its  purpose,  and  after- 
wards were  leased  for  private  occupation,  it  was  held  that  the 
owner  of  the  fee  was  entitled  to  recover  damages:  Locks  v. 
Nashua  etc.  R  R.  Co.^  104  Mass.  1. 

The  rule  that  land  taken  by  the  public  for  a  certain  use  can* 
not  be  appropriated  to  another  use,  to  the  detriment  of  tho 
owner,  affords  the  only  adequate  protection  of  the  citizen's 
constitutional  right  to  be  compensated  for  the  condemnation 
or  use  of  his  property  for  the  public  benefit. 

In  the  case  under  consideration,  it  would  seem  to  be  unneces- 
sary  to  discuss  the  rights  of  the  parties,  where  the  acquisition 
of  the  land  was  by  the  exercise  of  the  right  of  eminent  donuun. 
As  the  rights  of  the  appellee  arise  out  of  and  are  derived  from 
a  grant  or  conveyance  by  the  appellants,  their  rights  there- 
fore should  be  tested  by  the  terms  of  that  instrument^  in  so 
far  as  they  are  disclosed  by  the  petition. 

The  right  of  the  plaintiffs  (appellants)  to  prescribe  the  con* 
ditions  and  qualifications  of  a  grant  of  property  to  a  municipal 
corporation  is  unquestioned,  and  b  recognised  by  its  accept- 
ance of  the  grant.- 

The  city  no  doubt  possessed  the  authority,  under  the  deed, 
to  sink  wells  and  obtain  water  for  the  supply  of  its  fire  de- 
partment in  suppressing  conflagrations,  and  also  for  sanitary 
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or  any  legitimate  purposes  incident  to  the  use  for  which  the 
land  vras  conveyed. 

It  plainly  appears  from  the  petition  that  the  land  was  con- 
veyed for  "street  purposes  only/'  and  it  was  stipulated  that 
the  same  and  no  higher  rights  should  pass  to  the  city  than 
could  have  been  acquired  by  that  city  in  the  condemnation 
of  the  land  for  "street  purposes  only."  This  limitation  is 
without  ambiguity,  and  the  legal  effect  of  its  acquisition  in 
this  mode  fur  street  purposes  we  have  seen.  The  legal  effect 
of  its  acquisition  by  grant  for  street  purposes  is  well  settled. 
In  Dubuque  v.  Benson^  23  Iowa,  250,  it  was  held  by  Judge 
Dillon  that  the  effect  of  a  conveyance  (similar  to  that  in  this 
case)  to  the  city  of  Dubuque  was  to  give  the  right  or  ease- 
ment of  passage  in  the  streets;  the  right  to  use  and  work 
them  as  public  ways,  and  the  like;  but  reserved  all  oDkt 
rights, — in  the  case  cited,  the  right  to  take  minerals  there- 
from. 

We  do  not  think  that  the  deed  in  this  case,  dedicating  the 
land  to  the  city  for  "'street  purposes  only,"  authorized  the  use 
to  which  the  petition  alleges  it  was  appropriated  by  the  city. 

The  remaining  proposition,  that  the  deed  having  been  pro- 
cured by  false  and  fraudulen.  representations,  it  should  there- 
fore be  reformed  or  canceled,  we  do  not  think  it  necessary  to 
consider,  in  view  of  the  disposition  made  of  the  preceding 
propositions. 

We  think  the  court  erred  in  sustaining  the  demurrer  and 
in  dismissing  the  suit,  and  that  the  judgment  should  be  re- 
versed and  the  cause  remanded. 


DsDXCATiOH  ov  Stribts.  —The  fee  does  not  pass  by  the  dedication  of  land 
to  pnblie  vse^  Imt  only  sach  interest  as  the  purposes  of  the  dedication  re- 
qnire:  Koto  to  BdmrvMkr  t.  8U  Pamt  etc  R.  B,  Co.,  88  Aul  Dea  67;  note  to 
OaniiMr  ▼.  T$$dak,  60  Am.  Dec.  422,  423;  Schneider  r.  Jacob,  86  Ky.  101. 
The  laod-owner  retains  the  right  to  use  the  land  for  any  lawful  purpose  com- 
patible with  the  pnrpoees  for  which  the  dedication  was  made:  ElUwortJi  v. 
Lord^  40  Minn.  837;  and  may  attach  such  reasonable  reetriotions  to  the  um 
of  the  land  as  be  may  desire:  CfturcA  t.  Pmiktml,  18  Or.  73. 


I 
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Bebby  Brothers  v.  Davis  &  Go« 

[77  TbXAS,  19L] 

OABiriSRMXirT  ov  Noir*BBiDKifT.  —  A  rendent  indebted  to  a  booh  ^lideat 
fnaj  be  gemiehed  in  tbe  oentt  xA  Ura  state  of  the  former**  reeidenee» 
mnd  jvdginent  Iherm  legilly  i— ileieil  agnost  Urn  tkat  viU  Hind  the  fimd 
in  his  haads,  although  his  noa-reeident  er«diter  was  cited  te  appear  calf 
by  publication.  Payment  by  the  garnishee  under  sach  jaJgmeBi  is  oom- 
clQ8i%'e  agatnftt  such  creditor, 

AonoNM  — Ooflm.  —  Where  tender  is  not  made  natil  after  sa.c,  defendant  is 
liable  for  ooets  aeermimg  prior  to  the  tender. 

Garnishes  Who  has  Paid  a  Jodgmhut  readered  egaiaat  him  is  liable  tolus 
creditor  for  interest  on  the  remainder  of  tbe  debt  from  the  data  ef  Ifae 
judgment  in  garnishment. 

OASKisHsa  Who  PmBcm  Costs  to  accnmnlate  upon  jadgmeat  aguast  his 
eaoBot  cbaii^e  bu  lasditor  with  saeb 


Peeler  and  Peeler^  for  the  appeUants* 
Sheehs  and  Sheeki^  for  the  appellees. 

Stayton,  C.  J.  Appellees  were  indebted  to  appellants  in 
the  sum  of  $266.80  for  merchandise^  which  was  due  on  Decern^ 
ber  8,  1888. 

On  October  IS,  1888,  Heidenheimer  A  Co.  brought  suit 
against  appellants  in  justice  court  in  Oalveston  County  to 
xecoyer  $168.65,  claimed  to  be  dae  from  them. ' 

In  that  proceeding  a  writ  of  garnishment  was  sued  out  and 
Berved  on  app^lees,  on  which  they  answered  that  they  were 
indebted  to  sppellaate  as  claimed  in  this  action. 

Appellants  were  residents  and  citizens  of  the  state  of  Vir- 
ginia, but  appellees,  as  well  as  Heidenheimer  &  Co.,  were  resi- 
dents of  Texas. 

Appellees  having  answered  as  stated,  and  a^yellants  having 
been  cited  by  publicatioo,  on  March  IS,  1889,  a  judgment  was 
rendered  in  favor  of  Heidenheimer  A  Co.,  against  appellees, 
as  garnishees,  for  $174.75  and  costs  of  suit^  all  of  which  aggre- 
gated $193.40. 

Execution  issued  on  that  judgment,  and  to  satisfy  it,  ap- 
pellees, on  April  5,  1889,  paid  $210.70,  which  included  judg- 
ment, interest,  and  costs. 

Appellants  were  not  cited  to  answer  in  the  suit  brought 
against  them  by  Heidenheimer  &  Co.,  otherwise  than  by  pub- 
lication, and  did  not  appear. 

This  action  was  brought  by  appellants  to  recover  from  appel- 
lees the  value  of  the  merchandise  sold,  with  interest  from  Jao* 
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nary  1,  18S9,  as  though  no  pavt  of  it  had  been  paid  Qoder  the 
proceedings  in  gamiBhment  refedrred  to. 

In  their  pleadings,  appdlees  set  up  the  ma  tiers  refened  to 
in  defense  bo  far  of  tlie  action,  bnt  admitted  a  balance  of 
$64.40  to  be  due,  and  this  tendered.  A  judgment  was  ren- 
dered in  favor  of  appeliants  for  $56.10,  and  for  $10.S&  as  costs, 
but  all  other  costs  were  adjudged  against  them. 

It  is  admitted  that  the  proceedings  in  garnishment  were 
regular,  but  it  is  stated  that  the  elaim  of  Heidenheimer  Si  Co. 
was  an  unliquidated  demand. 

There  is  do  claim,  however,  that  tlie  debt  whdeh  the^  sought 
to  recover  was  not  of  such  a  character  as  to  make  attachment 
or  garnishment  proper  writs  for  its  enforcement. 

It  is  claimed,  however,  that  on  service  by  puhllcatian  only, 
the  court  liad  not  jurisdiction  to  render  a  judgment  in  favor 
of  Heidenheimer  A  Co^  or  against  the  garnisheeSk 

The  court  below  held  that  the  proceeding  in  garE^ishment 
was  in  the  natnre  of  a  proceeding  in  rem^  which  gave  the 
court  jurisdiction  to  render  a  judgment  against  appellants 
and  the  garniahees  disposing  of  the  fund  in  the  hiuida  of  the 
latter,  and  in  this  we  think  there  waa  no  error. 

Appellees  were  remdents  of  this  state  and  indebted  t»  appel- 
lants, and  in  aiieh  cases  it  is  held  that  by  garnishment  on  the 
debtor,  judgment  maybe  legally  reudeied  agaiofit  him  that 
will  bind  the  hind  in  his  hands,  although  hia  creditor  waa  a 
resident  of  another  states  and  not  cited  otherwise  than  by  puh- 
lieatXHu 

The  following  caaea  wiU  illustrate  the  application  of  the 
mle:  Brmhmr  v.  Wat,  7  Pet  620;  MaUinfibf  v.  Bcyd,  20  How. 
128;  Sawyer  v,  ZTiampsoa^  24  N.  H.  610;  Young  v.  iZdta,  &I 
N:  H.  201;  Tingley  v.  Baieman,  10  Mass.  345;  Nye  r.Li$c9mbej 
21  Pick.  2&4;  Bnkine  v.  Sude^,  13  Leigh,  406;  Lo9^Y.Albee, 
ag  Me.  417;  54  Am.  Dec.  630;  Whsat  v.  FiaiU  Cit^ttcIL  R,  Co., 
4  E^n.  370;  Jones  v.  CcnnngBy  6  N.  H.  498;  Lawrenci  v.  Smith, 
45  N.  H.  538^  66  Am.  Dec.  183;  Baxter  v.  ViiHerU,  6  Vt.  614; 
€rmm  v.  Fo9Ur,  13  B.  I.  196. 

The  rule  waa  recognized  in  Haggerty  v.  IFord,  25  Tex.  144. 
In  that  case,  howevec,  the  plaintiff  and  defendant  weare  both 
non-residents  of  the  state,  and  there  was  no  answer  by  the 
garnishee  showing  indebtedness  or  olher  fact  that  would  fix 
hability  un  faiio.  Service  on  the  defendant  waa  only  by  pub- 
lication, and  scire  faeUu  to  the  garnishee  waa  served  in  the 
hume  manner;  and  under  that  stale  of  facts  it  was  held  that 
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the  court  had  not  acquired  jurisdiction  to  et)ter  a  judgment 
against  the  defendant,  subjecting  anything  that  may  have 
been  in  the  hands  of  the  garnishee  to  payment  of  the  debt. 

In  the  case  before  us,  the  garnishees  were  duly  cited,  resided 
in  this  state,  and  had  answered*  showing  their  indebtedness  to 
appellants  in  a  sum  larger  than  necessary  to  satisfy  the  claim 
of  Heidenheimer  &  Co.  before  judgment  was  rendered  in  favor 
of  the  latter. 

Appellees  having  admitted  an  indebtedness  of  $64.40,  and 
tendered  thb,  we  see  no  good  reason  why  the  court  below  ren- 
dered judgment  for  a  less  sum,  or  apportioned  the  costs.  If  the 
balance  due  appellants  had  been  tendered  before  this  action  was 
brought,  then  appellees  should  have  been  relieved  from  costs, 
but  as  this  was  not  done,  they  were  liable  for  the  costs  of  the 
suit  It  is  claimed  that  appellants  were  entitled  to  more  than 
appellees  admitted  to  be  due,  and  this  arises,  perhaps,  out  of  a 
claim  for  interest  The  claim  of  appellants  would  have  borne 
interest  from  January  1,  1889;  appellees,  however,  would  not 
be  liable  for  interest  after  writ  of  garnishment  was  served  upon 
them  until  judgment  was  rendered  against  them,  for  until  that 
time  they  bad  no  right  to  pay  to  either  party. 

When  the  writ  of  garnishment  was  served  does  not  appear, 
but  the  inference  from  the  record  is,  that  it  was  served  before 
the  claim  bore  interest.  From  March  18,  1889,  appellees 
could  legally  have  paid  to  appellants  the  balance  due  them^ 
and  that  ought  to  bear  interest  from  that  date. 

If  no  interest  had  accrued  when  the  writ  of  garnishment 
was  served,  that  balance  was  $73.40,  less  the  costs  of  the  gar- 
nishment proceeding,  and  for  that  sum,  with  interest  at  the 
rate  of  eight  per  cent  per  annum  until  judgment,  appellants 
were  entitled. 

If  appellees  permitted  costs  to  accumulate  under  the  judg- 
ment rendered  against  them  in  favor  of  Heidenheimer  &  Co., 
they  are  not  entitled  to  that  in  settlement  with  appellants. 

The  facts  are  not  stated  in  the  record  which  would  enable 
this  court  to  render  a  judgment  such  as  should  be,  for  it  is 
evident  that  some  costs  accruing  on  the  judgment  in  favor  of 
Heidenheimer  &  Co.  against  appellees  after  its  rendition 
must  have  been  allowed  to  appellees. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
when  the  court  below  will  be  able  to  ascertain  the  facta  acces- 
sary to  the  rendition  of  a  proper  judgment 
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OAR!«isHifE2VT  OT  N0N-RBSIDINT8.  —  A  foreign  corporation  doing  business 
in  a  state  may  be  gamiahed  for  a  debt  due  to  a  non-resident  employee,  eon- 
tracted  ontdde  of  the  state,  and  exempt  from  garnishment  in  the  state  where 
the  judgment  debtor  and  the  garnishee  reside:  BurUitgitm  eic  B.  R.  Co.  r, 
Thompton^  31  Kan.  180;  47  Am.  Rep.  497.  Property  of  a  non<resident  in 
the  hands  of  another  may  be  reached  by  garnishment,  the  property  and  the 
garnishee  being  within  the  jnrisdiction  of  the  oonrt:  Mc^eux  v.  Seymowr^  90 
6a.  440;  76  Am.  Dec.  662;  CbuMiis  t.  Lfntyn^^  81  Me.  467.  A  garnishee  in 
one  state  may  be  charged,  even  though  the  judgment  oreditor  and  judgment 
debtor  both  reside  in  another  state,  notwithstanding  the  latter  has  made  an 
assignment  for  the  benefit  of  his  creditors  in  the  latter  state,  no  notice  of 
which  has  been  given  to  the  garnishee:  KkhoU  ▼.  Hooper,  61  Vt  295.  To  an 
action  against  a  railway  company  to  reooTor  wages,  an  answer  alleging  that 
proceedings  were  instituted  against  plaintiflf  in  another  state,  in  which  a 
judgment  was  rendered  and  defendant  garnished,  is  sufficient,  and  the  stat- 
Qtes  anthorizing  such  garnishment  in  the  foreign  state  need  not  be  set  forth: 
Terre  ffauU  etc  B^p  Co.  ▼.  Baker,  122  Ind.  433.  But  a  foreign  corporation 
must  be  looated  in  a  state,  to  give  a  court  jurisdiction  OTor  it  for  garnishment: 
^Hieiaohm  ▼.  FiremaM*^  /us.  Co.,  66  Mich.  331. 


Western  Union  Tblbqraph  Company  v.  Young. 

C77  TSZAS,  246.1 

Tbleoiufh  Comfakibs — DuTT  TO  Dklivkr  MsmAOS.  — When  a  tele« 
graphic  messags  is  received  and  sent  directed  to  one  person  in  care  of 
another,  the  liability  of  the  company  ends  with  the  delivery  of  the  mes* 
sage  to  the  person  in  whose  care  it  is  directed. 

Stemmons  and  Fieldy  for  the  appellant 

Gaines,  J.  This  ac^on  was  brought  by  defendant  in  error 
•to  recover  of  plaintiff  in  error  damages  for  an  injury  to  the 
feelings  of  his  wife,  alleged  to  have  resulted  from  the  failure 
of  the  company  to  deliver  to  her  a  telegraphic  message  in- 
forming  her  that  her  mother  was  dying.  It  was  claimed  that 
by  reason  of  the  failure,  the  plaintiff's  wife  was  deprived  of 
the  opportunity  of  attending  her  mother's  funeral,  and  that 
she  was  thereby  caused  great  mental  distre's. 

The  message  was  directed  to  **  Mrs.  N.  Young,  care  of  W.  R. 
Henry  A  Co.,  Fort  Scott,  Kansas."  The  evidence  showed 
that  Mrs.  Young  did  not  receive  the  dispatch  until  it  was  too 
late  for  her  to  reach  the  place  of  her  mother's  death  before 
the  burial.  But  there  was  evidence  to  show  that  on  the 
morning  of  the  day  it  was  received  for  transmission  it  was 
delivered  to  W.  R.  Henry,  of  the  firm  of  W.  R.  Henry  &  Co., 
and  that  he  declined  to  forward  it,  and  handed  it  back  to  the 
messenger. 
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The  coart  instructed  the  jury^  in  effect^  that  if  this  defend- 
ftDi't  ag^Dt  at  Fort  Soott  tendered  the  neesftge  to  W.  R. 
Henry,  and  he  declined  to  receiTe  it,  and  gave  the  messenger 
such  directions  as  would  have  enabled  him  to  find  plaintifiTs 
wife  by  the  exercise  of  reasonable  diligence,  then  it  was  the 
duty  of  the  agent  to  use  such  diligence  to  find  and  deliver 
the  message  to  her.  We  think  the  court  erred  in  giving  this 
instruction.  Tlie  liability  of  the  company  must  be  deter- 
mined by  the  terms  of  its  contract  Its  obligation  waa  not  to 
deliver  to  W.  K  Henry  &  Co.  and  to  Mrs.  Young,  but  to  de- 
liver to  them  as  her  agents,  properly  addressed  to  her,  to  be 
dealt  with  by  them  as  they  deemed  best.  The  direction,  "To 
Mrs.  Youngs  care  of  W.  R.  Henry  &  Ca,''  hxu  the  same  mean- 
ing and  legal  efiect  as  it  would  have  had  if  the  direction  bad 
been  "  To  W.  R.  Henry  A  Co.,  for  Mrs.  Young."  The  com- 
pany contracted  to  deliver  to  W.  R.  Henry  &  Co.  for  the  bene- 
fit of  plaintiff's  wife,  and  when  they  delivered  to  a  member  of 
that  firm,  their  liability  was  at  an  end.  The  court  should 
have  so  charged  the  jury. 

The  other  questions  presented  by  the  brief  of  the  plaintiff 
in  error  have  been  so  frequently  decided  by  this  court  ad- 
versely to  its  contention  that  they  require  no  consideration. 

For  the  error  in  the  charge  of  the  court  which  we  have  in- 
dicated, the  judgment  is  reversed,  and  the  cause  remanded. 

Telkoraph  Companhes  — DxuvBiur  of  Dvpatob. — A  tahyiM  oMy  prop- 
erly be  left  at  the  hotel  where  a  man  reeidee,  when  he  himself  oannot  be 
IvumU  and  tbe  failnre  of  the  hotel  rierk  te  de%ar  it  «#  tiie  parMS  to  whom 
it  H  addveaaed  doee  nei reader  the  telegrifh  oenyaaj  EaUe:  WmJmm  Umm 
TeL  0%,  T.  Triasal^  S&Ind.  fi66L  So  the  compangF  petferma  hbi  doty  by  deliv. 
ering  a  dispatch  to  the  person's  wife^  when  be  oannot  bo  found:  Mm  v.  1W> 
graph  Co,,  84  Fed.  Rep.  119L 


Williams  v.  Haynb& 

[77  TazAS,  288.J 

JlTDOMENT  ~  CoLLATSRAL  ATTACK.  — A  jodgment  of  a  ooitrfc  of  oonpetent 
jnrisdiction  oannot  be  eoUaterally  impeachedt  onless  the  reoord  showa 
affirraattToly  the  waafc  of  jarisdiotion. 

JvDOMBNTB  —  CaLLAXBRAii  Attacbl  —  Ib  a  oolhtaral  attack  oa  a  jadfOMtt^ 
evidence  of  fraud  not  foand  in  the  judgment  roll  will  aot  be  reeoivod  te 
avoid  the  judgment,  though  the  fraud  was  in  obtaining  jurisdiction. 

Trespass  to  try  title,  and   for  damagea.    In  May,   IS82, 
plaintiff,  Annie  Williams,  was  the  owner  in  fee  of  the  land  in 
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fmk  Id  Febraury,  1881,  J.  W.  Williams  and  knxAe  Williams 
brought  anit  against  one  T.  N.  Moore  on  an  accootit  of  $128, 
and  obtained  judgment  for  the  amount,  with  coeta  of  suit*  la 
the  game  ease  D.  Allen  and  D.  Maury  were  summoned  as 
garnishees.  Afterwards,  judgments  of  dismissal  with  costs  of 
suit  were  rendered  in  favor  of  the  garnishees.  In  March, 
1882,  executions  were  regularly  issued  on  each  of  such  judg* 
ments  for  costs  therein,  and  after  regular  proceedings,  the 
land  in  suit  was  sold,  and  the  defendant  claims  title  under 
such  sale.  Annie  Williams,  the  plaintiff,  bad  no  notice  of 
any  of  the  said  suits,  although  they  all  recite  that  she  ap*> 
pea  red.  The  court  below  decided  that  such  judgments,  and 
the  saks  thereunder,  were  not  open  to  coUateial  attack  in  this 
action,  and  sesuiered  judgment  for  defendanU  i^kuntiff  ap- 
pealed. 

Z).  JT.  Fooshee^  for  the  appellant* 
Hale  and  Hale,  for  the  appeflee. 

GocLARD,  J.  The  law,  as  it  has  been  annotmoed  in  numer* 
•OS  decisions  kk  this  iUte^is  agatnsk  the  (daiaft  set  up  by 
appellaat 

It  is  settkd  that  a  judgment  of  a  court  ef  competent  juris» 
iUctioa  cmnot  be  coUateraUy  impeached  unWss  the  record 
aJBrmatiTdy  shows  the  want  of  jurisdiction*  Sfien  where  a 
part  of  the  record — the  eitation  and  ite  refturai  -^  shows  that 
service  could  not  have  been  had,  the*  judgmeni  ef  a;  j)ustice  ef 
the  peace  reotukg  that  the  defendant  wholly  made  defa«lt« 
and  that  he  *^  wa^  duly  served  with  prooess,'^  was  held  not 
impeached^  The  jodigHisat  being  the  fioal  act  ef  the  eeurt^ 
its  >iidkial  findinc  i« porta  absolute  verity.  Ertdenee  of 
fraud  aliunde  the  record  cannot  be  heard  te  dd0p»te  the  judg* 
moaI,  even,  whsie  the  fvami  itf  ii>  ehtainiog  jurisdiction.  The 
following  aie  seme  ef  the  cases  decided  in  thie  state  holding 
the  fef^eing.  docfnoese.  Murchiton  ▼•  WhiUf  54  Tex»  78; 
FUmina  ▼-  Steligimi^  57  Tex.  524;  OdU  v.  Frost,  58  Tex  684; 
WatHna  v.  DavU,  61  Tex.  414;  Mikeska  v.  £Iu<i^6&  Tex.  44; 
Trmdwmf^  y.  EaaAwmt  57  Tex.  209;.  L^ng  v«  BrmMHema^  59 
Tex.  210.  There  are  manj  other  casea  moM  oe  lees  in  point, 
wAuek  we  need  not  cite. 

Tvmdway  t.  EaaAmmi  bl  Tex.  20*,.  extends  the  doctrine 
tO'  the  limit  that  whem  the  judgment  recites  that  the  party 
ser^ted,  tlM  foct  eannot  be  disputed  by  the  uetura  of  the 
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citation.  This  case  was  followed  by  the  commission  of  ap» 
peals  in  Davia  v.  Robinson^  70  Tex.  394.  The  doctrine  ia 
not  singular:  Freeman  on  Judgments,  sec.  132. 

We  have  been  cited  by  appellant  to  the  case  of  Glass  ▼. 
Smithy  66  Tex.  549,  as  holding  a  contrary  doctrine.  Smith 
recovered  judgment  in  a  justice  court  for  a  yoke  of  oxen,  in 
which  Glass,  the  defendant,  acquiesced.  '*  Some  person,  with- 
out authority  from  Glass,  without  his  knowledge,  and  contrary 
to  his  wish,  but  in  his  name,"  took  the  case  to  the  district 
court  by  eertiorariy  where.  Glass  failing  to  appear,  judgment 
was  entered  against  him  by  default  for  the  oxen,  and  on  hia 
failure  to  return  them,  for  their  value,  fifty  dollars. 

Execution  was  issued  and  levied  on  land  in  another  county, 
which  was  sold;  then  another  execution  was  issued  and  levied 
on  personal  effects  of  Glass,  who  sued  out  an  injunction  to 
restrain  the  enforcement  of  the  judgment  It  was  shown  that 
Glass  was  authorized  to  believe  that  no  adjudication  would 
be  had  on  the  proceeding.  The  injunction  was  dissolved,  and 
on  appeal  it  was  perpetuated,  the  court  holding  that  the  court 
not  having  jurisdiction  of  the  person  of  Glass  in  the  certiorari^ 
the  judgment  was  a  nullity.  For  aught  that  appears  in  the 
record,  there  was  no  occasion  to  hold  that  the  judgment  was 
a  nullity,  to  sustain  the  injunction  restraining  its  collection, 
under  the  statute  which  requires  such  suits  (on  voidable  judg- 
ment45)  to  be  brought  within  one  year  from  the  time  of  the 
rendition  of  the  judgment,  certain  exceptions  being  named: 
Sayle's  Civ.  Stats.,  art.  2875,  and  note. 

Our  opinion  is,  the  injunction  was  a  direct  proceeding  be- 
tween the  original  parties  to  vacate  the  judgment  and  forever 
prevent  its  enforcement,  in  which  case  the  opinion  would  not 
be  inconsistent  with  other  cases  cited,  which  refer  only  to  col- 
lateral proceedings. 

But  be  this  as  it  may,  the  judgment  enjoined  did  not  recite 
any  appearance  for  Glass.  In  the  case  before  us,  the  judg- 
ments recite  that  plaintiff  did  appear,  and  that  it  was  at  her 
instance,  and  the  instance  of  her  co-plaintiff,  that  the  suits 
were  dismissed. 

These  judgments  are  controlled  by  the  law  as  announced  in 
Treadway  v.  Eastbum^  57  Tex.  209;  ihey  "import  absolute 
verity,"  and  are  not  subject  to  collateral  attack.  Many  ob- 
jections might  be  made  to  the  principle  by  which  we  are 
controlled  in  making  this  decision;  but  it  must  be  remem- 
bered that  Mrs.  Williams  bad  the  right  to  set  aside  these 
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judgments  by  direct  proceeding.     She  has  not  availed  herself 
of  this  privilege,  preferring  rather  to  treat  the  judgments  as 
void, — a  conclusion  which  the  law  will  not  sustain. 
The  judgment  of  the  court  below  should  be  affirmed. 

Jin>oiEBm»  CoLLATBHAL  Attaok  UPON.  —  Collateral  attacks  upon  Judi- 
cial proceedings  are  not  faTored:  WUIdtu  ▼.  ToitrteUoU,  42  Kan.  176.  A 
judgment  against  a  defendant  over  whom  the  court  had  juriadiction  cannot 
be  collaterally  attacked,  Imt  is  valid  nntil  reversed  ou  appeal,  or  corrected 
in  a  direct  proceeding,  where  there  are  irregularities  or  defects  in  it:  LincUeff 
▼.  Deiana,  78  Iowa,  350;  Spoilt  t.  Ccmmonwenllh,  85  Va.  631;  Laumon  t. 
Moorman^  86  Va.  880;  Boyer  y.  Bertymnn,  123  Ind.  461;  JlejfronY.  Cunning* 
ham,  76  Tez.  313;  McDonald  ▼.  Fro&l,  99  Mo.  44;  Sdiee  v.  La  Oi\tnge^  78 
Iowa,  101.  For  fraud,  a  judgment  cannot  be  collaterally  assailed:  Cicero 
Tov>Mh*p  ▼.  Pidlren,  122  Ind.  260;  but  must  be  attacked  directly:  AfeClana- 
kan  v.  Weal,  100  Mo.  809.  Only  a  judgment  void  on  its  face  can  be  attacked, 
either  directly  or  collaterally,' without  reference  to  lapse  of  time:  People  t. 
HarrUon,  84  CaL  607.  On  a  collateral  attack  upon  a  judgiueut,  the  record 
only  can  be  inspected,  but  on  a  direct  attack,  the  true  facts  may  be  shown 
in  contradiction  of  the  record:  Lffons  v.  Roaeh,  84  Cal.  28.  Compare  Ootdd 
r.  Stembwrg,  16  Am.  St  Rep.  143;  Wilkenan  t.  Sehoonmaker,  77  Tex.  616; 
pott,  p.  803. 


Gulf,  Colorado,  and  Santa  Fb  Eailway  Com- 
pany V.  MoWhietbb, 
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CoKCUBRSNT  Nbguqencb  —  LiABiLiTT  OF  Each. — Where  an  accident  oo- 
eors  from  two  causes,  each  due  to  the  negligence  of  different  persons, 
but  together  the  efficient  cause,  then  all  the  persons  whose  acts  con- 
tribute to  the  accident  are  liable  for  a  resulting  injury,  and  the  negli- 
genee  of  one  is  no  excuse  for  the  negligence  of  the  other. 

Nioijobhoi  IK  Lbaviko  Turn-tablx  Opbn.  —  Wlieu  a  railway  company 
leaves  its  turn-table  unfastened,  or  so  slightly  fastened  that  children  not 
tui  Jurit  can  unfasten  and  use  it,  the  company  is  liable  for  an  injury  re- 
iulting  from  its  use  by  them.  On  account  of  want  of  intelligence  on  the 
part  of  the  children,  the  negligence  of  the  company  is  deemed  the  proxi- 
mate cause  of  the  injury. 

CoscuRRBMT  Neoliokmob — LiAViNO  ToRN-TABLK  Opkm.  —  Where  a  turn- 
table or  other  dangerous  machinery,  such  as  is  likely  to  attract  children 
to  it  for  purposes  of  amusement,  is  left  unfastened,  this  is  negligence  on 
the  part  of  the  owner;  and  if,  while  in  such  condition,  ic  is  put  in  motion 
by  one  of  sufficient  intelligence  to  make  his  act  negligence,  then  both  he 
and  the  owner  are  liable  for  their  concurrtiut  negligence,  through  which 
a  child  not  ttd  jurit^  and  hence  not  guilty  of  contributory  negligence,  is 
injured. 

COKTElBtrrORT  Nbguobnoi  or  CiiiLD. — In  determining  whether  contribti- 
tory  negligence  exists  against  a  child,  its  intelligence  must  be  considered; 
for  the  child's  care  must  be  measured  by  its  intelligenoe,  whether  it  is 
actor  or  sufferer. 
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McAhexn  and  Food,  ficMf  the  appeUaftt 
fF.  E.  Afmeyy  for  the  appellee. 

Staytojs^  C  J.  Tbip  .a^Uoo  wm  jnolitiited  by  Leivifl  M<y 
Whirter,  a  minor,  by  his  next  friend  and  father,  J.  C.  Mc- 
Wbi'Ker,  agnifist  the  Gulf,  Colorado,  and  Santa  F^  Kailifay 
Company,  for  tbe  recovery  of  damages  for  injuries  sustained 
by  plaintiff  while  playing,  with  other  chjildren»  on  de&odani'e 
turn  table,  in  the  city  la&d  county  of  Lunpaams.  The  plaintiff 
alleys  that  defen^ajit  m^ligently  permitted  the  turn-table  to 
remain  unguarded  and  unfastened;  that  it  was  a  dangerous 
machine,  and  calculated  to  attract  the  attentioa  of  children; 
that  plaiutijBT,  then  five  years  of  age,  and  not  knowing  the  dan- 
ger thereof,  went  upon  the  ttirivtahlo,  and  while  it  was  being 
revolved  by  other  children,  had  his  leg  and  hip  caught  therein, 
whereby  he  was  seriously  injured.  The  damages  claimed 
were  two  thousand  %^  hundred  dollars. 

Defendant  filed  its  firot  amended  answer,  consictiag  of  gen* 
eral  and  special  exceptions,  general  denial,  and  also  the  fol- 
lowing special  defenses-: — 

1.  The  contributory  negligence  in  plaintiff's  parents,  who, 
kaowjng  tho  danger  thereof  permitod  platntiff  to  pJay  oa  the 
turn-table. 

2.  That  plaintiff  was  induced  and  permitted  to  go  on  tho 
turn-table  by  his  older  brothers  and  sisters,  who  vere  of  BufS- 
cieot  age  and  ixitelligence  to  be  responsible  lor  theix  owo  neg- 
ligent acts,  and  that  tho  said  older  brotibien  and  mteni  of 
plaintiff  caused  the  injury  to  plaintiff  by  putting  the  turn-table 
in  motion,  the  said  older  brothers  and  aisters,  at  the  time  and 
place  of  tbe  accident,  having  tbe  charge,  care^  and  custody  of 
idaintiff. 

3.  That  at  the  time  of  tho  accident,  the  plaintiff,  and  other 
older  children,  who  were  of  sufficient  age  and  intelligence  to 
be  responsible  for  their  negligent  acta,  were  pLaying  on  tho 
turn-table,  and  auch  older  childreor  koowing  that  plaintiff 
was  so  situated  on  the  turn-table,  and  that  if  tho  oarao  was  re- 
Tolved  an  injury  to  him  would  be  certain,  negligently  caused 
said  turn-table  to  be  revolved,  whereby  plaintiff  was  injured, 
all  of  said  children  then  being  troq;Maaew  on  defendant's 
property. 

The  cause  was  tried,  and  resulted  in  a  Tonlict  and  judgment 
ifor  plaintiff  for  the  sum  of  $1,233.38. 

.Henrietta  Mc Whirter,  a  sister  of  plaintiff,  who  was  tho  only 
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tvfte«w  tbat  teetifietl  Itt  regard  fo  thie  flCtiHetit  by  which  plain- 
tiff watf  hjwed,  te»tifted  m  foltewi:  '•Oh  March  10,  1886, 
trtiett  i»y  bfbthw  Latte  MtjWhirter  tras  hiirt,  he  was  about 
6tp«  ye*rii  old.  We  were  riding  on  the  tttrn-table  with  some 
boys  and  girls;  there  were  five  or  six  of  utb;  jotft  as  we  Stopped, 
tl^  pfeifftSff  tried  to  cfttnb  opon  the  turn-table,  and  some  one 
guvtf  it  A  ptwh,  antf  Cttught  Ms  leg  between  the  turn-table  and 
ebe  ties,  tnd!  tnashed"  it  #  r  .  .  I  htitf  played  on  the  turn-table 
befofferj  it  WW  neither  fatften^,  incfosed,  noYgnarded.  We  were 
in  the*  lr«bft  of  playing  therer.  I  wks  not  otr  the  turn-table 
wiren  Lewis  got  hurt;  I  wsl9  close  by  at  the  time.  I  was  then 
focrrteen  years  old;  Kate  Bessonette,  who  wtis  with  us,  was 
abotfct  ay  age;  Bfll  Hold^,  who  wa»  th^re^  at  the  time  of  the 
aeckfenfft,  ma  about  4ftew»  years  old,  am^d  my  brothers  WiBie 
and  Jim,  ag^d,  respectittsly,  ten  and  seven-  years,  were  there; 
Robert  QibW)!!',  aged  about  thirteen  years,  was  there.  The 
tufn-taM«  was  just  stopphig  when  Lewfa  tried  to  get  on  ft.  I 
4oA^  know  which*  one  ol  the  boye  pushed  it.  Will  Holder 
wa9  «t  t  le  Iiea*d  of  tlie  tnrn'table,-  and  he  had  jnst  been 
pushing  it;  be  an*  Bob  Gibson  had  jtrst  been  pushing  it 
for  tis.  It  wa«  one  of  them,,  or  my  little  brother  Willie, 
that  pushed  it*.    I  wae  (futte  near  to  Lems  when  ho  got  h^art, 

— not  over  four  or  five  feet Lewis  could  not  move  the 

tttMe  hrhnrself .  My  brother  Wfllie  coxild  turn  the  table.  Holder 
Mid  Gfbeon  came*  down  while  we  were*  there.  There  was  mo 
gpoww  persofl  wfth  uer.  Hither  of  the^  other  boys,  ercept  Lewis 
OP  Jtmnaie,  could  meve  the^  table  alone." 

The  cotfrt,  in-  fts  ohai^,  tnade  the  liability  of  appellant  to 
depetid  on  the  negligent  condition  in  which  its  txirn-tabie  was 
kept,  and  no  objectioYi  is'  mnde  to  the  charge  hi  this  respect, 
ffor  clafm  that  the  tuwHabfe  wae  kept  in  proper  condition. 

It  is  olaimed,  however,  that  the  court  erred  in  giving  the 
following  charge*  •''If  from  the  evidence  you  believe  plaintifT 
'wae  injured,  bnt  farther  Ibelieve  that  the  same  wus  caused  by 
othtefT  parties  tihan  defendantTi  agents  and  eropltryees  re- 
volving sAid  taMe,  and  if  you  believe  such  other  parties, 
were  of  such  age  and  intelligence  ae  to  know  the  darrger 
of  reviolvfng  txmh  tatble,  and  of  such  age  and  intelligence 
as  to  be  responsfble  for  their  owt*  negligent  acts,  then  if 
y^ou  so  beHeve,  yott  shotrld  Ihni  for  defendunt  But  if  you 
should  believe  from*  the  evidemie  that  such  other  parties 
were  not  of  such  age,  disoretioti,  and  tntefligence  as  to  realize 
the  datfrger  of  thdr  acts  and  negligence  in  the  transaction, 
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then  the  defendant  would  be  responsible.  •  •  •  •  Whether  or 
not  the  person  who  the  proof  may  show  revolved  the  table  was 
of  sufBcient  age«  intelligencei  and  discretion  to  realize  the 
danger  of  revolving  the  table,  •  •  •  •  you  must  determine  from 
the  evidence  in  the  case.*' 

It  is  contended  that  the  court  should  have  charged  the  jury 
that  appellant  was  not  liable  if  the  turn-table  was  revolved  by 
children  over  fourteen  years  of  age,  and  that  the  question  of 
intelligence  and  responsibility  of  such  childreu  should  not 
have  been  left  to  the  jury.  It  may  be  true  that  in  Uie  absence 
of  evidence  showing  or  tending  to  show  want  of  ordinary 
capacity,  that  a  court  ought  to  assume  a  child  over  fourteen 
years  of  age  to  be  8ui  jurisy  for  at  that  age  the  law  confers 
upon  them  some  rights  which  require  the  exercise  of  an  in- 
telligent will  and  imposes  on  them  liability  for  acts  criminal 
in  nature.  It,  however,  does  not  follow  from  this  that  the 
giving  of  the  charge  would  justify  a  reversal  of  the  judgment 

Under  the  evidence  and  finding  of  the  jury,  it  must  be 
conceded  that  the  negligence  of  appellant  contributed  to 
the  injury,  and  if  it  be  conceded  that  the  person  who  put  the 
turn-table  in  motion  was  9U%  jum,  this  would  not  relieve  the 
appellant  from  liability,  though  another  party  might  also  be 
liable. 

If  an  accident  occurs  from  two  causes,  both  due  to  negli« 
gence  of  different  persons,  but  together  the  efficient  cause, 
then  all  the  persons  whose  acts  contribute  to  the  accident  are 
liable  for  an  injury  resulting,  and  the  negligence  of  one  fur- 
nishes no  excuse  for  the  negligence  of  the  other:  Markham  v. 
Houston  Nav.  Co.^  73  Tex.  247;  lUidge  v.  Goodwin,  5  Car.  & 
P.  190;  Webster  v.  Hudson  Riv.  R.  R.  Co.,  88  N.  Y.  260;  SlaUr 
V.  Mereereau^  64  N.  Y.  138;  Martin  v.  North  Star  Irm  H  orfa,  31 
Minn.  410;  Minneapolie  Mill  Co*  v.  Wheeler^  81  Minn.  121; 
Arimond  v.  Green  Bay  etc.  Canal  Co.,  35  Wis.  45;  Eaton  v. 
Boston  etc.  R.  R.  Co.,  11  Allen,  605;  87  Am.  Dec.  730;  Cooley 
on  Torts,  823;  Bishop  on  Non-contract  Law,  518;  Shearman 
and  Redfield  on  Negligence,  35;  Wharton  on  Negligence,  144; 
Thompson  on  Negligence,  1088. 

The  case  of  Evansich  v.  0.,  C,  A  S.  F.  Ry  Co.,  61  Tex.  29, 
is  cited  for  the  proposition  contended  for  by  appellant  and 
announced  in  the  charge  of  the  court  In  that  case  the  evi- 
dence  tended  to  show  that  the  turn-table  was  as  well  secured 
as  its  unfinished  condition  would  permit,  and  it  was  held,  if 
this  was  the  case,  that  the  unfastening  and  use  of  it  by  a  per- 
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son  suijuriSy  tlirough  which  an  injury  resulted  to  a  third  per- 
son,  would  relieve  the  railroad  company  from  liability.  This 
was  so  because  in  that  case  the  accident  would  result,  not  from 
the  negligence  of  the  company  as  a  concurring  cause,  hut  from 
the  intelligent  and  independent  act  of  another.  If  a  railway 
company  should  leave  its  turn-table  unfastened  or  so  slightly 
fastened  that  children  not  sui  juris  can  unfasten  it  and  use  it, 
then  it  should  be  held  liable  for  an  injury  resulting  from  its 
use  by  such  persons,  for  on  account  of  their  want  of  intelligence, 
the  negligence  of  the  company  must  be  deemed  the  proximate 
cause  of  the  injury.  If  a  turn-table  or  like  dangerous  ma- 
chinery, such  as  is  likely  to  attract  children  to  it  for  purposes 
of  amusement,  be  left  qnsecured,  this  is  negligence  on  the 
part  of  its  owner;  and  if  while  in  this  condition  it  be  put  in 
motion  by  one  of  sufficient  intelligence  to  make  his  act  negli- 
gence,  then  both  parties  ought  to  be  held  liable  for  their 
concurrent  negligence  through  which  one  not  guilty  of  con- 
tributory  negligence  is  injured. 

The  general  rule  is,  that  infants  are  liable  for  torts  commit- 
ted by  them,  when  intent  with  which  the  act  is  done  is  not 
an  element  on  which  liability  depends;  but  in  determining 
whether  contributory  negligence  exists,  the  intelligence  of  the 
child  must  be  considered;  for  a  child's  care  must  be  measured 
by  its  intelligence,  whether  it  be  the  actor  or  sufferer. 

The  charge  of  the  court  making  appellant's  liability  to 
depend  on  its  own  negligence,  the  charge  given  did  not  in- 
juriously affect  it,  but  might  have  so  operated  toward  appellee. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  the 
following  charge:  ^  If  the  jury  find  the  p'aintiff  went  to  the 
turn-table  in  the  company  and  charge  of  his  older  sister;  that 
his  older  sister  was  of  age  sufficient  to  be  responsible  for  her 
negligent  acts,  and  while  plaintiff  was  in  her  care  and  control, 
and  by  her  negligence,  if  any,  in  turning  the  turn-table,  or  the 
negligence  of  others  in  her  presence,  the  effects  of  which  she 
could  have  prevented,  the  plaintiff  was  injured,  the  defendant 
would  not  be  reisponsible  for  such  injury." 

No  facts  were  shown  that  would  have  justified  the  giving  of 
this  charge  if  it  could  be  conceded  that  negligence  o(  the  sis- 
ter could  be  imputed  to  appellee. 

The  rule  .on  which  the  charge  is  based,  however,  has  not 
been  recognized  in  this  state:  Oalveston  etc.  R.  R.  Co.  v.  Moare^ 
69  Tex.  68;  46  Am.  Rep.  265;  and  it  is  unnecessary  to  consider 
what  would  be  (he  rule  had  the  sister  done  some  affirmative 
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ttet  which,  aonenrring  with  the  negligence  of  appellant,  pro- 
duced the  injur/. 

It  is  further  d aimed  that  the  court  erred  in  refasing  to  give 
the  following  charge:  ^  If  the  jurjr  find  from  the  evidence  that 
the  turn-table  was  eo  constructed  that  it  was  of  such  weight 
that  a  child  so  joung  as  plaintiff  could  not  more  it  or  rerolve 
it,  and  that  it  was  turned  bj  bojs  or  girls  of  age  sufficient  to 
be  responsible  for  their  negligent  acts,  and  while  it  was  so 
being  turned  by  such  older  children  the  plaintiff  was  injxired 
thereon,  the  defendant  would  not  be  responsible  for  such  in- 
jury." 

This  charge,  in  effect,  would  have  informed  the  jury  as  mat- 
ter of  law  that  a  railway  company  was  not  negligent  in  lear- 
ing  its  turn-table  unfastened,  if  its  weight  was  such  that  it 
could  not  be  revolved  by  a  child  of  about  five  years  of  age; 
and  if  there  was  no  other  objection  to  the  charge,  it  was  prop- 
erly refused;  for  it  was  the  province  of  the  jury  to  determine 
whether  appellant  was  negligent,  as  instructed  by  the  court, 
looking  **  to  the  way  in  which  the  turn-table  was  kept,  and  the 
place  where  it  was  kept,  taking  into  consideration  all  the  sar- 
rounding  circumstances  in  evidence.^ 

For  the  same  reason,  the  court  did  not  err  in  refusing  to  give 
the  fifth  charge  requested. 

There  is  no  complaint  made  in  such  manner  that  it  can  be 
oensidered  that  the  verdict  was  excessive,  though  thie  waa 
urged  as  ground  for  a  new  trial. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Ooe^oaaasT  Kieuov^iaB.— Wlwre  tb«  ooMnrrent  a^igmosot  tw»«r 
more  penoat  reMilla  in  mi  inivay  to  a  third  pwrtoo,  eaoh  is  ansvicable  tb«r«» 
for:  Viltaff$  9/  Oartet-ville  T.  Cook,  129  lUL  152;  16  Am.  St  Rap.  248.  sod  ax* 
tended  note,  200-267. 

NxGLiQBNOi — iNfAKTs  —  TuRN-TABLn.  —  Fof  the  mlo  respecting  the 
liebility  of  railway  eompaoiee  lor  injuries  to  infante,  eanted  by  learing  tiiair 
turn  taUliM  unguarded  io  towne  and  oitaei^  aee  note  to  Wtt^hr^ok  ▼.  JtfbMtela 
it  A  C^,  14  Am.  8L  Re|^  506^  &n. 
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Feost  v.  Wolp. 

DxED0  —  EviDBNcs.  —  A  CoPT  OF  A  CoNVETANGB  of  Uxid  In  Taxas,  vuide  b^ 
fore  a  notary  paWc  in  Loaniana  in  accor(Yaxice  with  the  form  and  mode 
minal  in  that  afcate^  is  not  admissLble  in  eridonoe  as  *  reoardad  inatm- 
ment,  though  proved  and  recorded  io  the  coaiity  where  the  land  is  eitn* 
■ted.  The  error  in  adndttii^  it  ia  immaterial,  if  an  oxamined  eopy 
taken  trom  the  notary*M  record,  rabsaqnently  introduced,  was  properly 
adiniVMcL 

DBBDa— BriDBfCB.  —  An  ^Eslaxbkjld  Copt  ef  a  dead  to  land  in  Taxaa,  made 
bef  ere  a  aotary  m.  Loniaiaai^  wifck  proof  ol  feke  «xeo«tMNi  of  the  ortgiaal 
and  of  the  naakaa  of  the  parties  and  payment  of  the  pnrchaim  money,  is 
ailmissible  to  prove  a  conveyauce  of  the  land. 

DxKos.  — Though  ah  Uhssalbd  iNarniunNT  mat  not  Cohtst  the  legal 
title  to  laad,  it  at  laaat  oonveys  the  aqnitaMe  titia. 

I>MMim  TO  PABmsBSBip.  — Thoa|^  at  kw  a  deed  aoade  by  or  ta  a  partawi^ 
ahip  in  the  firm  name,  the  full  name  of  neither  partuar  being  given,  will 
not  pass  title  to  the  land,  such  is  not  the  rale  in  equity,  wh<$re  the  equi* 
table  title  is  deemed  to  pass. 

Ahoixiit  Dbxd,  PBWUMFrKMf  or  PowvR  or  PAiiTNni  TO  ObmrKT. —  After  the 
kpae  ol  aaara  thaa  thvty  years  from  the  tima  of  oxeontiaa  of  a  dead 
by  one  member  of  a  partnership  porporiing  to  act  for  the  firn^  his 
power  to  act  will  be  presouieii,  and  the  deed  admitted  to  prove  the  eon* 
Teyance. 

Vmam  — -  OovviTAitoi  vr  Fasti hh.  —  Where  property  stands  in  the  name  of 
a  firai,  aoa  psrtaar  in  that  aaine  may  eoavey  the  kgal  as  wall  tm  tha 
a^tabk  tttil%  if  ha  has  aathority  so  to  do  at  tha  time  the  oonveyaace  is 
madi^  or  his  act  may  be  ratified  by  subseqaeat  parol  oonseot. 

DxBDB.  — pRESimmosr  raoH  Lafsb  or  Tims,  as  to  power  of  partner  to  con- 
▼ey  firm  property  by  deed  which  ha  assnmes  the  right  to  make  in  its 
naoM,  artsas  tha  aama  tm  m  otiier  asses  in  whasli  ana  parsoa  has  asswrnad 
ta  eaaeata  a  deed  in  tha  name  of  another. 

AvciXHT  DzKD  AB  SviBBHOB.  —  Where  an  ancient  dead,  otherwise  admissi* 
ble,  is  offered  in  evidence,  it  is  immaterial  that  its  proof  or  acknov^l* 
adgment  was  insufficient  to  admit  it  to  record. 

SqntTT.  — PBionrr  m  Tna  givaa  tha  bettor  aqvity  as  hetween  parties  hafw 
ing  only  equitable  interesH  <ndy  when  their  aqmitias  are  in  all  other  ra* 
speotsofuaL 

E<vnTT.  — PjaoRiTT  or  Time  is  Gboond  or  pRsrsBSNOi  last  resorted  to  as 
between  parties  haying  only  equitabk  interests.  Equity  will  not  prefer 
sno  to  the  attar  on  the  mere  ground  of  priority  of  time,  until  it  finds, 
vpan  an  anMniaatieo  of  their  relatiTe  marits,  that  tbete  ia  no  other  saffi^. 
cient  ground  of  praferenoa  between  thank  If  ana  has  any  equity  batter 
than  the  other,  priority  of  time  is  immateriaL 

Bourn.  —  In  determining  relative  equities  of  parties  having  adverse  aqnita- 
Ha  latuiastSL  tha  eaart  must  direet  its  attention  to  the  natnre  and  eoadi- 
tion  of  sach  interests,  the  circumstances  and  manner  of  their  aeqnisitioa, 
and  tha  whok  oandool  of  eaeh  par^  in  respeok  tiieralo,  and  than  apply 
the  tast|  not  of  any  technical  rule,  or  rule  of  partial  application,  but  the 
same  broad  principles  of  right  and  justice  which  equity  universally  ap> 
flies  ia  daaiding  upon  contested  rights^ 
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Bquitt.—  Maxik  that  EgiriTT  Aids  thx  VxaiLAflT»  wad  noi  IhoM  wlio  slvm- 
Iwr  OB  tlMur  righti^  applied  to  on*  who  holdi  •  italo  e^teblo  tilk  to 
land. 

Srror  without  Injvbt  is  not  gronnd  for  oom] 


A.  8.  Fisher  af%d  T.  B.  Cochran^  for  the  appellanta. 
A.  W.  Terrdl  and  T.  P.  Hughes,  for  the  appellees. 

Statton,  C.  J.  This  is  an  action  of  trespass  to  try  title  to 
one  third  of  two  thirds  of  a  league  and  labor  of  land  patented 
to  Herman  Aiken  on  January  6,  1847.  Plaintiffs  are  the 
widow  of  Samuel  Frost,  to  whom  he  was  married  in  1861,  and 
their  children,  and  his  children  by  a  former  wife.  The  founda- 
tion of  their  claim  is  a  transfer  of  a  one-tbird  interest  in  the 
certificate  by  virtue  of  which  the  land  was  granted,  made  to 
Frost  by  Aiken  on  February  21, 1889.  That  transfer  was  made 
by  an  indorsement  on  the  certificate,  and  by  a  more  formal 
conveyance,  both  of  the  same  date.  The  cou&ideration  for  the 
conveyance  evidently  was  the  services  of  Frost,  to  be  rendered 
in  locating  and  surveying  the  land,  and  the  payment  of  each 
expenses  as  might  be  necessary. 

The  instrument  contains  the  following  language:  "  Know  all 
men  by  these  presenta,  that  I,  Herman  Aiken,  for  and  in  con- 
sideration of  the  sum  of dollars,  as  well  as  the  expenses 

on  the  following  certificate,  as  well  as  Samuel  M.  Frost's 
services  selecting  and  locating,  I  have  this  day  bargained, 
sold,  and  conveyed  •  .  •  •  one  third;  •  •  •  •  and  on  his  re* 
turning  the  field-notes  of  said  survey  and  the  surveyor's  cer- 
tificate under  oath  that  he  has  divided  the  above  claim 
equally  and  equitably  under  oath  to  the  surveyor  of  the 
county  in  which  said  land  may  be  made,  and  then  authorise 
the  proper  officer  or  officers  to  make  to  him  a  good  and  suffi* 
cient  title  or  patent  for  the  same,"  etc. 

This  instrument  thus  evidences  an  intention  that  Frost 
might  locate  his  interest  separately,  and  have  patent  therefor 
directly  to  himselC  The  land  was  not  surveyed  until  some 
time  in  1846,  when  it  was  located  in  one  body,  which  at  date 
before  named  was  patented  to  Aiken.  There  is  no  evidence 
that  Frost  located  the  land  or  incurred  any  expense  in  procur- 
ing the  title,  and  this  action  was  not  brought  until  November 
19,  1885. 

Samuel  Frost  died  in  1866,  and  although  administration 
was  had  upon  his  estate,  no  claim  was  asserted  to  the  land  in 
controversy  by  him  or  his  heirs  until  this  action  was  brought 
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On  February  9,  1847,  Herman  Aiken  conyeyed  the  land  to 
Wilbur  and  Ellis,  he  then  having  possession  of  and  delivering 
to  his  vendees  the  patent  to  the  land.  Appellees  claim 
through  that  conveyance,  to  which,  however,  appellants  make 
several  objections. 

Defendants  pleaded  the  defenses  usual  in  this  class  of  cases, 
and  further  alleged  that  appellants*  claim  was  barred  by  the 
statutes  of  limitation,  and  that  such  time  had  elapsed  as  to 
make  it  a  stale  claim. 

The  cause  was  tried  without  a  jury,  and,  without  passing 
on  the  defenses  of  limitation,  the  court  held  that  appellees 
showed  title,  and  that  appellants'  claim  was  stale,  and  thus 
barred.  The  evidence  of  right  under  which  appellants  claim 
was  never  recorded  in  the  county  in  which  the  land  is  situated. 

The  conveyance  from  Aiken  to  Wilbur  and  Ellis  purports 
to  have  been  made  to  them  as  a  firm  and  in  the  firm  name,  and 
it  was  made  before  a  notary  public  in  the  state  of  Louisiana, 
in  accordance  with  the  form  and  mode  usual  in  that  state,  the 
original  being  entered  in  the  notary's  book,  signed  by  him,  by 
Aiken,  and  Wilbur,  who  represented  the  firm  of  Wilbur  and 
Ellis,  as  well  as  two  witnesses. 

A  copy  of  that  instrument,  as  is  usual  in  that  state,  duly 
certified  by  the  notary,  waa  delivered  to  Wilbur  and  Ellis. 
That  paper,  after  having  been  proved  up,  as  would  perhaps 
have  been  sufficient  to  admit  it  to  record  had  it  not  been  a 
copy,  was  recorded  in  the  county  in  which  the  land  was  situ- 
ated, and  on  the  trial  that  paper  was  admitted  in  evidence, 
over  the  objections  of  appellant,  presumably  as  a  recorded  in- 
strument. 

That  ruling,  we  think,  was  error;  for  the  law  does  not  provide 
for  the  record  of  such  copies.  This  ruling,  however,  is  imma- 
terial, if  an  examined  copy  taken  from  the  notary's  record,  sub- 
sequently introduced,  was  properly  admitted. 

The  objections  to  this  examined  copy  were  twofold.  It  was 
insisted  that  the  execution  of  the  original  from  which  the 
copy  was  taken  was  not  sufficiently  established. 

The  testimony  of  three  witnesses  who  had  examined  the 
original  on  the  notary's  record  showed  that  the  copy  ofiered 
in  evidence  was  a  true  copy  of  that;  that  the  notary  and  one 
of  the  subscribing  witnesses  were  dead,  and  their  evidence 
leaves  but  little,  if  any,  doubt  that  the  other  witness  was  dead. 

Their  evidence  also  showed  that  they  were  familiar  with  the 
handwriting  of  the  notary  and  witnesses,  and  that  the  signa- 
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turei  appearlvf  t9  tte  original  cm  the  noCaiT^i  record  irere 
their  gemihi#  signatores. 

One  0f  thMe  wiUneeset  wa»  Wflbtrr,  of  the  firm  of  Wilbur 
and  Etlia,  wlio  teetifiedi  not  onlf  to  the  geiminenesff  of  their 
EignatureB,  but  to  the  further  fact  that  he  satr  Aifren  and  Che 
other  persons  whose  names  thereon  appear  sign  it,  and  that 
he  sigrved  it 

The  execution  of  the  iffBtrtiTnent  on  the  notaryls  record 
being  thus  shown,  and  the  copy  offered  being  shown  to  be  a 
true  copy  of  that  lecord,  we  are  of  opinion  that  it  was  prop- 
erly admitted,  for  the  original,  being  a  record  of  another  state, 
could  not  be  prodaced. 

It  was  urged,  however,  if  the  objections  noticed  were  not 
tenable,  that  the  copy  should  have  been  excluded  because  the 
original  was  not  sealed,  as  conveyances  of  land  were  then 
required  to  be  by  the  htws  of  this  state,  and  because  it  pur- 
ported to  be  a  conveyance  to  a  flrOQ,  and  not  to  the  individuals 
ooniposing  it. 

It  may  be  that  the  unsealed  instrument  did  not  convey  to 
Wilbur  and  Ell'rs  the  legal  title  to  the  land,  but  it  cannot  be 
held  that  it  did  not  convey  to  them  the  equitable  titI«J,  trnless 
it  be  the  law  that  a  conveyance  made  to  a  partnership  in  the 
firm  name  is  a  nullity:  Mitlerr.  Aleocander,  8  Tex.  37;  JJolman 
V.  Crisiodl,  IS  Tex.  88;  Martin  Weyman,  26  Tex.  488;  Tom  r. 
Bayers,  9i  Tex.  842;  Wadnworth  r.  Wendell,  6  Johns.  Ch.  224; 
MeCaleb  r.  Pradat,  25  Miss.  2^;  Dneutter  r.  JJttfcjr,  60  Wis. 
180;  Devlin  on  Deeds,  24fr,  Pomeroy'a  Eq.  Jur.,  sec.  S88. 

Paym«  tnH  of  coasfderatioa  of  two  thousand  dollars  for  this 
and  other  lands  was  shown. 

The  conveyance,  as  before  said,  purports  to  be  to  •*  Wilbur 
and  Bllfe  "  aa  a  Stib,  ami  ft  is  shown  wht>  composed  that  firm, 
and  that  both  members  of  it  were  present  and  consenting  to 
the  conveyance  thus  made. 

It  may  be  conceded  that  at  law  a  deed  made  to  or  by  a 
partnership- in  the  firm  name,  the  full  name  of  neither  partner 
being  given,  would  not  pasa  title  to  the  land,  but  such  is  not 
the  rule  in  equity:  Baldwins.  Richardson,  SSTex.  16;  Lowery^ 
v.  Drewr  18  Tex.  788;  S>gam  v.  Sickford,  140  Mass.  31;  Tidd 
V.  Rines,  28  Minn.  211;  Bexman  v.  Whitney,  20  Me.  413;  Lind^ 
say  r.  Hoke,  21  Ala.  543;  Slaughter  v.  Swifts  67  Ala.  494; 
Chicago  Lumber  Co.  v.  Ashworth,  26  Kan.  212;  Moru  v.  Car^ 
penter,  19  Vt.  615;  Hunter  v.  Martin,  2  Rich.  541;  Prtn(up> 
Brw.  V.  Turner,  85  Ga.  71;  Bates  on  Partnership,  296. 
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We  are  of  ojpdnlen  that  tbB  examined  and  pnovftd  copy  iwM 
properly  admitted  in  ^denoe,  and  ab  it  was  Jthe  Aame  as  th« 
notarial  copy  introduced,  no  injury  resulted  frono  ihe  imprqpvr 
admission  of  the  latter,  ihere  being  vi9  question  of  botice  to  be 
affected  by  the  registration  of  that  pape^« 

On  December  1^  1847,  Wilbur  and  ElUsi,  in  the  firm  nama^ 
but  acting  through  Wilbvr,  convey'ed  the  lamd  to  E.  A.  Bridge^ 
Bince  deceased,  and  de£ej;Mia&ls  olaim  tfarongh  deeds  made  by 
the  widow  and  only  son  of  Bridge,  of  dates  ninning  fnom  1878 
io  1883. 

Iso  actual  possession  was  taken  of  ihe  land  until  1879,  and 
none  of  defendants  had  actual  tM»iioe  of  plainiicff'fl  daim  until 
this  acUoDti  was  broi^gkt 

Some  of  the  4e£eaxdRnt8  had  paid  all  of  the  fKiitohase-inianey, 
and  others  only  a  part,  whan  tbi«  action  was  instituted. 

The  deed  from  Wilbur  and  Ellis  recites  that  *'  I,  A.  C.  Wil- 
hor,  of  the  firm,  in  this  city,  of  Wilbur  and  Ellis,  and  berein 
repFesentitaig  «aid  firm  of  and  in  the  aaid  city  of  New  Orleaos, 
for  tfae  consideraiion  of  twelve  .bund^ied  -dollars  to  us  paid  by 
S.  A.  Bridge,  also  of  J^ew  Orleans,  bare  granted,  liairgained, 
gold,  and  released,"  ota  It  wsa  signed  in  the  firm  name,  and 
aoknowled^d  by  Widbur  for  the^rm,  l^eSate  a  eommMsiooer 
td  deeda  fcr  Texas,  resident  in  the  erta&e  o£  Louisiana. 

H  is  urged  tihat  the  coudfi  erred  in  admifttiiag  in  levidenos 
iJu4  deed.  TJae  objeetions  to  it  were:  *'  1.  It  purported  la 
convey  the  title  of  Wilbur  and  Ellis,  and  was  signed  by  only 
one  anembef  ot  tiae  firm;  2.  It  was  sei  signed  by  ihe  indi^d* 
uals  cwnpoeing  tl)e  firm,  and  did  not  discloee  aay  authority 
for  the  snembM*  ^ignlag  to  act  Ar  the  firm;  8.  It  does  not  dis* 
eleae  the  intereei-of  each  inenber  of  the  firm;  4.  It  waa  noi 
properiy  autheatioaled  lor  record,  nor  duly  leeopded." 

While  the  aatfaarity  of  Wilbur,  except  such  aa  he  may 
kava  possaaaed  as  partoer,  ia  not  shown,  after  the  lapse  of 
esope  tiban  thitiy  years,  the  authoriiy  must  he  preeiuned  ie 
faaye  eziated.  Ia  this  iriew,  h  is  unimportant  whethv  the  pari- 
aerehip  waa  one  Jbr  tb»  purpose  of  dealing  in  veal  eeitate,  the 
property  strictly  partojrsliip  aeaeis,  or  held  by  the  mesiberi 
of  the  firm  as  tenants  in  common. 

U  pro^MTty  atoafls  in  the  name  of  a  firm,  one  partner  in 
that  name  may  oonvey  at  leaet  an  equitable  title  to  it,  if  he 
has  aatbority  at  the  time  the  ooeveyanoe  k  made,  or  his  act 
may  be  ratified  by  eub0e<|iient  parol  oonaen^;  and  the  writer 
sees  no  reason  why,  if  he  has  autixrity,  the  legal  title  should 
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not  be  bold  to  pass  by  sncb  a  conveyance:  Lowery  ▼.  Drew^  18 
Tex.  786;  Baldwin  y.  Riehardsofiy  33  Tex.  16;  Peine  y.  Weber^ 
47  111.  44;  Lawrence  r.  Taylor^  6  Hill,  109;  Herbert  v.  Hnnrirky 
16  Ala.  581;  Orady  y.  Robinson,  28  Ala.  289;  Ounter  v.  WU- 
Kams,  40  Ala.  561;  Darst  y.  Roth,  4  Wash.  471;  Wilson  v.  Hun- 
ter,  14  Wis.  688;  80  Am.  Dec.  795;  Pike  y.  Bacon,  21  Me.  280; 
88  Am.  Dec.  259;  Devlin  on  Deeds,  110,  and  citations;  Bates 
on  Partnership,  292,  416,  and  citations. 

The  same  presumptions  arise  from  lapse  of  time  as  to  power 
of  a  partner  to  bind  the  firm  by  a  deed  which  he  assumes  the 
right  to  make  in  its  name,  as  arise  in  other  cases  in  which  one 
person  has  assumed  to  execute  a  deed  in  the  name  of  another. 
That  the  deed  may  not  have  been  properly  authenticated  for 
record  is  a  matter  of  no  consequeuce  in  so  far  .as  the  question 
of  its  admissibility  is  concerned,  for  it  was  admissible  as  an 
ancient  instrument. 

It  is  contended  that,  for  reasons  before  noticed,  if  the  deed 
to  Wilbur  and  Ellis  conveyed  any  title,  it  was  one  equitable 
in  character;  and  further,  that  it  was  only  a  quitclaim  deed, 
and  that  the  claims  of  both  parties  being  only  equitable,  that 
of  appellant,  being  the  older  one,  ought  to  prevail.  It  may  be 
conceded  that  the  deed  to  Wilbur  and  Ellis  was  only  a  quit- 
claim, and  that  the  title  that  passed  by  it  was  equitable;  but 
it  cannot  be  denied  that  it  passes  all  the  right  Aiken  had 
when  he  executed  it,  or  would  now  have  if  he  had  not  con- 
veyed. 

Under  the  conveyance  of  an  interest  in  the  land  certificate 
through  which  appellants  claim,  how  would  the  matter  stand 
had  Aiken  never  conveyed  the  land,  and  were  this  action 
against  him?  That  Frost  was  to  perform  services  and  expend 
money  as  the  consideration  for  the  conveyance  cannot  well  be 
controverted;  and  in  the  absence  of  evidence  showing  that  he 
did  these  things,  a  court  of  equity  would  not  enforce  the  claim 
now  urged,  even  if  it  were  not  stale.  The  first  step  taken  to 
enforce  the  claim  was  taken  more  than  forty-five  years  after 
the  contract  was  made,  and  more  than  thirty-seven  years 
elapsed  after  Aiken  took  patent  to  himself  before  the  claim 
was  asserted. 

The  receipt  of  the  patent  in  his  own  name  by  Aiken  was  an 
act  hostile  to  the  claim  now  asserted,  and  this  was  done  about 
nineteen  years  before  the  death  of  Samuel  Frost,  and  thirty- 
eight  years  elapsed  before  this  action  was  brought  during 
which  no  claim  was  asserted. 
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Frost,  during  his  lifetime,  paid  no  taxes,  nor  did  those  in- 
terested in  his  estate  do  so,  or  even  inventory  the  land  as  a 
part  of  his  estate. 

The  presumption  under  such  facts  ought  to  be,  that  the 
contract  between  Aiken  and  Frost  was  in  some  manner  re- 
scinded, or  that  the  latter  did  nothing  to  entitle  him  to  any 
part  of  the  land;  and  this  presents  just  the  case  in  which  the 
defense  of  stale  claim  should  be  recognized;  and  the  fact  that 
those  holding  under  Aiken  may  not  have  a  complete  legal 
title  furnishes  no  reason  why  the  same  defense  should  not 
avail  them. 

Wilbur  and  Ellis  bought  from  Aiken  soon  after  the  patent 
issued;  that  was  in  possession  of  Aiken,  and  Jiirnished  the 
highest  evidence  of  right;  was  by  him  exhibited,  made  a  part 
of  the  conveyance,  and  delivered  to  his  vendees,  who  paid 
valuable  consideration  for  the  land  without  any  actual  notice 
of  adverse  claim. 

If  Frost  was  equitably  the  owner  of  a  part  of  the  land,  he 
had  it  in  his  power  to  have  had  so  much  patented  to  himself; 
and  it  was  negligence  to  permit  Aiken  to  go  before  tlio  world 
and  upon  the  market  with  the  highest  evidence  that  he  was 
the  owner  of  that  which  appellants  now  claim.  Can  one  who 
has  thas  been  negligent,  when  he  must  have  known  that  this 
might  operate  to  the  injury  of  others,  claim  that  he  has  equal 
equity  with  one  who  purchased  from  another  holding  evidence 
of  title  superior  to  all  other  persons? 

Wilbur  and  Ellis  conveyed  to  Bridge,  and  his  widow  and 
only  heir  conveyed  to  defendants  more  than  thirty  years  after 
the  patent  issued;  and  during  all  this  time  neither  appellants 
nor  their  ancestor  took  any  steps  to  assert  their  claim,  when 
they  must  have  known  that  their  silence  was  likely  to  lead  to 
the  injury  of.persons  who  had  no  means  of  acquiring  knowl- 
edge of  their  secreted  claim.  Can  tbcy  now  be  said  to  have  a 
claim  which  so  commends  itself  to  the  conscience  of  a  court 
of  equity  or  to  a  common  sense  of  justice  as  does  the  claim  of 
those  who,  relying  upon  the  patent  to  Aiken,  have  punfliapod 
upon  the  faith  of  that,  unassailed  for  so  long  a  period,  being 
the  superior  title  to  all  others?  If  not;  then  they  have  not  a 
right  which  ought  to  be  given  priority,  neither  holding  the  le- 
gal title. 

A  distinguished  English  judge,  in  commenting  on  the  maxim 
on  which  appellants  rely,  in  a  case  in  principle  much  like  the 
present,  well  said  that  "  as  between  persons  having  only  equi- 
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table  intercNtOv  if  Umup  equitiea  arftin  alt  ofhep  iMpecIt  equal, 

priority  of  tim*  gives  the  betin*  equity But  in  oider 

to  ascertain  and  illustrate  the  meaning  of  Hm  rafe  itsd^  I 
tkink  the  aeaning  i*  tUa:  thai  ii>  a  conteel  belween  peraons 
havixxg  oaly  eqisUtableifttereete,  pderily  of  time  i»  Ishe  groaii4 
of  praference  last  resorted  to>;  i.  e^  that  a  court  of  equity  will 
not  prefer  the  one  to  the  other  oa  the  mere  ground  of  pdortty 
of  time  until  it  finda  upoa  an  exaniinaiioD  al  their  idatife 
merits  that  there  is  do  other  sufficient  gioiiBd  of  pfefeffonce 
between  them„  or  in  other  worde^  that  their  equities  are  in  aU 
other  respects  equal;  and  that  if  the  one  has  on  otbor  grounds 
4t  better  equity  than  tbe.  othw,  priority  of  time  is  iramaieyiaL 

"  la  examining  iivto  the  relative  merits  (of  equities)  of  two 
partLea  hailing  adverse  equitable  iateresta,  the  pointa  to  which 
the  court  must  direct  its  atteatioa  are  obviously  these:  the 
natuxe  and  c«M2ditioni  of  their  respective  equitaUe  iDteceats, 
the  circumstances  and  manner  of  their  acquiaitiony  and  the 
whole  conduet  of  each  party  with  respect  thereto.  And  in 
examining  snto  these  points  it  mmst  apply  the  teat^  not  of  any 
technical  rule  or  any  rule  of  partial  application,  but  tbe  saoie 
broati  principles  of  right  and  justice  which  a  court  eC  equity 
appliea  uaiversally  in  deciding  upoa  eoetested  rights":  Bid 
▼.  Ric6^  2  Drew,  78. 

There  is  another  rale  in  eqjuity  which  finda  applica&a  in 
this  case,  which  is,  that  equity  akla  the  vigilaBt^and  net  those 
who  slumber  on  their  righta. 

'*  A  court  of  equity,,  whieh  is  never  active  in  relief  against 
conscience  oi  poblic  convenience,  haa  always  lefosed  ito  aid 
to  stale  desMoids  wh^i  tbe  party  has  sl^t  u|ieBi  hia  xigfals 
and  acquiesced  for  a  great  length  of  timoi  Nothiag  ean  sail 
forth  this  court  into  activity  but  consoieBee^  feed  faith,  and 
reasonable,  diligence,,"  was  the  vitieraaca  ef  a  distutguished 
English  chancellor. 

If  i4)pellant8  or  their  aaoeator  evw  had  a  ngibit  wfaidi 
might  have  been  enforced  against  Aiken  holding  a  patent,  it 
was  one  equitable  in  character,  and  haviii^  sleft  open  it  so 
long,  ought  not  now  to  be  heard  to  assert  it,  even  against  the 
subsequently  acquired*  equity  of  the  defendant 

The  crcB^-^interrogatories  to  Wilbur  whieh  weca  net  answered 
by  him  related  mostly  to  and  called  for  his  opinion  a«to  the 
efiect  of  instruments  in  evidenee  ta  whieh  afpetlanta  ivere 
not  entitled;,  and  had  alL  othera  been  by  him  answered  a  a 
manner  most  fJavocahle  to  tham,  such  anaweraoould  nest  hevia 
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changed  the  remili]  hence  do  injoiy  reiulted  to  appellants 
from  the  ruling  of  the  court  oomplaaned  of  in  the  fifth  asaig^- 
ment. 
Therp  is  no  error  in  the  judgment^  and  it  will  be  affirmed. 

Btidknoi  —  DsBDS.  —Copy  o£  *  de«d,  whea  MlmiBtibie  in  •vidaaoa:  8ta 
Smmkm  ▼.  Wtn^  13  Piak.  523;  25  Am.  Dea  344,  sod  aoU  84t^  860.  The 
record  of  a  deod  witkont  revenue  stamps  is  admissible,  even  though  the 
ceoord  does  not  disclose  that  the  stamps  were  affixed  to  the  deed  as  required; 
fbr  it  is  presumed  that  the  original  deed  had  the  proper  itamps  affixed;  CSpf- 
Am  v.  ValUau,  79  Iowa,  626. 

DuiDs  —  Ammrr  hmnanatitiL  —  A*  t»  when  a  daeit  ie  ■•  aneiMt  thai 
its  eseoatioB.  need  not  be  proved,  we&S^Uhv,  AlMton,  8  Ga.  201;  62  An.  Dee. 
308^  and  note.  An  instrument  produced  from  the  proper  custody,  and 
over  thirty  years  old,  being  snch  that  if  gennine  it  would  be  valid,  is  admia- 
eiMe  as  an  ancient  instrument:  Parker  r.  ChameeUer,  79  Tkx,  495;  Warren  v. 
Fr^thrkM  79Tes.  648;  WMfe  ▼•  ifnUkmgt,  48  Ak.  2B3|  Sa  Anu  Deo.  706, 
endnola 

Dbkd  — Effect  or  Omission  or  Ssal.  — A  deed  void  ia  law,  owing  to 
the  omission  of  a  aealp  will  be  established  in  eqnity^  where  it  is  evident  that 
the  grantor  intended  to  make  a  valid  conveyance:  BeardsXeff  v.  Knighi,  10 
Vi.  186;  33  Am.  De&  199. 

pAKTirMKSHiP,  CoivTVYAjROV  TO,  UsfMo  Ftam  Nam.  — Bffiset  and  validity 
mk  htrnMemat^^SuHot,  a  Mw&  2il;  cmMi  p.  S3^  Md  pttrtMnkH^ 
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JvsawivT,  MuKoaxB  Nvlutyinu^  ^  Marriaga  coniera  oa  ttae  w«mao  ttea 

« 

snmame  ef  her  hasband»  and  a  citation  by  pulilioation  rehiring  '*  Mary 
K.  Robinson,*' defenihtnt^s  maiden  uume,  to  be  cited  and  to  appear  in  an 
eetion  ia  not  sorffiefent  te  give  the  enitrt.  jttrudictiov  tier  reader  a  btndhtg 
jQi^aienl  agaioift  **Mar5r  S.  ffreomao,"  the  naase  tfaa«  dete&^knl  so. 
qpiipaH  by  nMariag^ 
Stidknos  —  RKOoaD  of  Fouikr  Suit,  wiuii  hot  AmtUBiBLa.  —  When 
plaintiff  in  ejectment  claims  title  as  the  grantee  of  certain  parties  allegud 
to  be  sofe  hehv  of  the  original  patentee,  and  defbndant  didms  under  an- 
other peneo  aa  heir  oC  tho  same  patentee^  the  raeord  fn  a  soit  in  whieli 
such  alleged  sole  heirs  recovered  other  land  as  tbs  aol^heuredf  theipateataa 
as  agfuiufe  a  thicd  pemou  is  not  aiUnidsible  against  defendant,  whe  waa 
not.  a  party  to  that  suit»  to  prave  that  such  persons  were  the  sole  heln  ol 
the  patentee. 

Browii €md  Omn/ber^andE.  H.  LaU,  fw  tha apfaUaKtiL 

DamM  and  OartuUp  K  A,  BlanUrn^  and  H.  E*  Eldrtdgg^  far 
the  appeliees. 
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Stayton,  C.  J.  This  action  was  brought  in  right  of  Marj 
E.  Freeman,  the  wife  of  D.  C.  Freeman,  to  recover  a  tract  of 
land  patented  to  James  Rose. 

She  claims  through  conveyance  from  Louis  and  Margaret 
Rose,  who  are  alleged  to  have  been  the  father  and  mother  of 
James  Rose,  who  died  without  issue. 

Defendants  claim  through  a  woman  other  than  Margaret 
Rose,  whom  they  assert  to  have  been  the  mother  of  James  Rose, 
and  they  admit  and  claim  that  he  was  the  natural  son  of  Louis 
Rose. 

There  was  much  evidence  as  to  the  maternity  of  the  grantee, 
and  appellants  claim  that  it  required  a  finding  that  he  was  a 
son  of  Louis  and  Margaret  Rose,  who  were  husband  and  wife, 
but  the  evidence  bearing  on  the  question  was  conflicting,  and 
we  could  not  hold  that  the  court  below  might  not  with  propri- 
ety  have  found  that  he  was  the  son  of  the  woman  through 
whom  appellees  claim. 

If  such  was  the  finding,  it  would  be  conclusive  of  the  rights 
of  the  parties;  but  in  the  absence  of  conclusions  of  fact  and 
law,  we  cannot  know  on  what  the  judge  who  tried  -the  cause 
based  his  judgment,  for  there  was  evidence  introduce^l  upon 
another  matter  which  may  have  been  thought  decisive  of  the 
case. 

Appellants  were  married  on  March  9,  1869,  and  have  re* 
sided  in  this  state  since  1871. 

D.  C.  Freeman  held  under  chain  of  transfer  from  Louis  and 
Margaret  Rose,  but  prior  to  his  marriage  to  his  co-plaintiff, 
conveyed  to  her,  her  name  being  Mary  E.  Robison. 

Some  time  after  their  marriage,  but  prior  to  February  11, 
1878,  Henry  Lewis,  through  whom  appellees  claim,  brought  a 
suit  in  the  district  court  of  the  county  in  which  the  land  is  sit- 
uated against  Mary  E.  Robinson,  to  recover  or  to  remove  cloud 
from  his  title  to  the  land. 

Service  was  had  only  by  publication,  and  at  date  last  named 
a  judgment  was  rendered  in  favor  of  Henry  Lewis,  against 
Mary  B.  Robinson,  for  the  land. 

On  the  trial  of  this  cause,  appellees  were  permitted  to  offer 
in  evidence  that  judgment,  and  the  court  may  have  held  that 
it  was  decisive  of  the  rights  of  the  parties,  although  he  may 
have  been  of  the  opinion  that  James  Rose  was  shown  to  be  the 
son  of  Louis  and  Margaret  Rose.  On  the  marriage  of  Mary 
E.  Robison,  the  law  conferred  on  her  the  surname  of  her  hus- 
band:  Bishop  on   Marriage  and   Divorce,  704.     A  citatiot., 
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whether  to  be  served  personally  or  by  publication,  must  con- 
tain the  names  of  the  parties  to  the  action:  R.  S.,  art.  1215. 

We  are  of  opinion  that  a  citation  by  publication  requiring 
Mary  B.  Robinson  to  be  cited  and  to  appear  was  not  suffi- 
cient to  give  the  court  jurisdiction  to  render  a  judgment  that 
would  bind  Mary  E.  Freeman:  McRee  v.  Browne  45  Tex. 
506. 

If  there  had  been  actual  service  on  Mrs.  Freeman  under  the 
name  of  Mary  B.  Robinson,  it  might  have  been  her  duty  to 
appear,  even  though  cited  in  the  wrong  name,  and  although 
her  husband  was  not  made  a  party  defendant  with  her;  but 
the  case  before  us  is  one  in  which  she  was  only  cited  by  pub- 
lication, issued  on  the  ground  that  she  was  a  non-resident  of 
the  state,  which  was  untrue.  Slie  had  no  knowledge  of  the 
pendency  of  the  suit  against  Mary  E.  Robinson,  or  opportu- 
nity to  defend  it.  She  was  not  a  party  to  the  suit,  and  is  not 
bound  by  the  judgment,  and  it  should  not  have  been  admitted 
for  any  purpose:  Dunlap  v.  Southerlin^  63  Tex.  38. 

On  August  10,  1855,  Louis  Rose  and  wife,  through  their 
attorneys,  brought  an  action  against  Thomas  Collins,  in  the 
district  court  for  Travis  County,  to  recover  a  land  certificate 
other  than  that  by  virtue  of  which  the  land  in  controversy  in 
this  cause  was  granted,  which  had  been  issued  to  James  Rose. 
In  that  action  they  claimed  as  the  father  and  mother  and  as 
sole  heirs  of  James  Rose,  and  recovered  the  certificate. 

Appellants  offered  to  read  in  evidence  the  petition,  answer, 
and  judgment  in  that  cause,  which  the  court  excluded.  In 
this  ruling  we  are  of  the  opinion  there  was  no  error. 

The  averments  of  the  petition  in  that  case  were  essentially 
self-serving,  and  we  understand  the  rule  to  be  that  a  bill  i:^ 
equity  coming  under  such  circumstances  cannot  be  received 
in  evidence  even  on  a  question  of  pedigree:  Starkie  on  Evi- 
dence, 439;  Wharton  on  Evidence,  210,  with  cases  cited  in 
notes  to  both. 

Appellees  were  not  parties  to  that  suit;  it  was  not  in  rela- 
tion to  property  involved  in  this,  and  no  part  of  the  proceed- 
ings therein  ought  to  have  been  received  in  evidence  to  prove 
the  heirship  of  the  persons  through  whom  appellants  claim: 
Pratt  V.  Jones,  64  Tex.  094. 

For  the  error  before  noticed,  the  judgment  will  be  reversed, 
and  the  cause  remanded,  that  the  court  below  or  a  jury  may 
pass  on  the  issues  of  fact  involved  in  the  case. 
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SuDQXKST  —  ICisvoMBR.  — KofewithBtanduig  tke  mimoBMr  of  »  defeniiaat, 
tf  the  writ  18  lenred  npon  the  party  intended  to  be  sued,  and  he  faila  te 
appear  and  plead  in  abatement,  and  saffen  jndgmeDt  by  defaknlt,  he  is  oon- 
duded  thereby:  Fint  NaL  Bank  ▼.  Jaggers^  31  Md.  S8;  100  Am.  Dec  53^ 
and  note;  Lutdsep  ▼.  Dckutoi,  78  Iowa,  350.  Discrepancy  between  the  namee 
"  Rike  "  and  "  Pike  "  is  material:  Nrwman  v.  Bfme^4,  72  Iowa,  465.  fienrioe 
upon  Mrs.  G.  B.  L.,  the  wife  of  G.  B.  L.,  and  jndgment  by  ilcfaiiilt  against 
Ora  M.  L.,  it  appearing  that  the  woman  was  eqnally  well  known  by  both 
names,  does  not  aathonze  her  to  aasail  the  judgment  upon  the  groand  th&l 
no  notioe  had  been  given  to  her:  PeUr^m  v.  IMUe,  74  Iowa,  223.  A  dis- 
crepancy merely  in  spelling,  not  in  eound,  as  **  Van  Nortrick  **  for  "  Van 
Nortwick/*  is  immaterial:  AftUory  v.  Piggjit  76  Iowa,  748.  Where  a  defend- 
ant was  garnished  in  a  judgment  against  N.  Y.,  but  in  the  notice  of  garnish- 
ment  the  debtor  was  designated  as  **  N.  Y.  or  N.  S.  Y.,"  and  the  garnishee 
answered  that  he  was  indebted  to  N.  S.  Y.,  not  to  N.  Y.,  and  thereupon  waa 
discharged  as  to  N.  S.  Y.,  the  discharge  waa  not  an  adjudication  that  N.  S.  Y. 
was  not  in  fact  the  judgment  debtor:  AlUton  t.  CJucago  dc  R.  R.  Co.,  76 
Iowa,  209. 


Bankers'  and  Merchants'  Mutual  Benefit  Asso- 
ciation? v.  Stapp. 

(77  Tkxas.  Si?.] 

Bbvifit  AssooiATiair.  —  CoirDinoN  in  CcRTmcATS  cm  MnnntiHiP  of  a 
mutual  lienefit  society  denying  agents  the  power  to  make,  altar,  or  dis- 
charge oontracts,  waive  forfeitures,  or  extend  credits  has  no  applicatiaQ 
to  the  general  manager  or  secretary  of  the  association. 

BiNsriT  AssoaATiOH  —  MaMBSRSHii*  —  Patmknt  ov  Fbc  —  When,  m  aa 
action  on  a  oertifieate  of  membership  in  a  beoafit  society,  the  defenae  of 
non-payment  of  the  fee  reqnjred  as  a  condition  precedent  to  membership 
ia  relied  upon,  and  it  is  shown  that  the  association  had  forwarded  a 
oertifieate  to  the  deceased,  whose  account  as  its  agent  waa  in  a  cnn* 
fused  condition,  and  who  had  received,  aa  an  overpayment,  part 
of  a  vemittauoe  aent  him  as  its  agents  after  it  had  roesived  from  him 
an  installment  of  annnal  dnes,  published  his  name  in  a  list  of  mem- 
bers, and  had  levied  a  mortuary  assessment  on  him  as  if  he  were  a 
member,  the  jury  is  warranted  in  finding  that  the  certificate  waa 
issued  on  credit;  that  the  fee  had  been  paid,  or  ito  payment  waived  as  a 
ooodition  preoedent. 

BiNVFiT  Association  —  Asskssmbntt  Paid  bt  BBysnciAaT.  —  Where  tha 
certificate  of  membership  in  a  mutual  benefit  society  provides  that 
assessments  shall  l)e  paid  within  thirty  days  from  the  date  of  notioe, 
payment  within  that  time  will  preserve  the  validity  of  the  certificate, 
though  such  payment  ia  made  by  the  beueticiary  after  the  death  of  the 
member. 

Brown^  OunUr^  and  BlisSy  for  the  appellant. 
C.  N.  Bucklevy  for  the  appellee. 

Stayton,  C.  J,    On  August  17,  1886,  W.  8.  Stapp  died, 

holding  a  certificate  of  membership  in  appellant  corporatioU| 
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which  in  terms  entitled  appellee  to  five  thonsand  dollars  on 
the  death  of  her  hnsband.  On  the  death  of  the  husband,  the 
company  refused  to  pay,  and  this  action  was  brought. 

The  defenses  urged  were,  that  the  deceased  bad  failed  to 
pay  the  sum  of  $10  as  a  fee  for  membership  required  to  be 
paid  before  membership  could  exist  or  the  certificate  be  oper- 
atiye,  and  that  he  during  life  had  failed  to  pay  a  mortuary 
assessment  of  $6.65,  made  on  August  2,  1886,  of  which  no- 
tice on  that  day  was  mailed  from  the  home  office  in  San 
Francisco,  California,  to  Sherman,  Texas,  the  residence  of  the 
deceased. 

The  certificate  of  membership  bears  date  March  20,  1886, 
but  it  was  not  delivered  until  some  time  after  May  23d  of 
same  year,  when  it  was  sent  to  deceased,  who  was  agent  for 
the  corporation  at  Sherman,  Texas,  in  pursuance  of  a  letter 
of  that  date,  which  contained  the  following  language:  '^  Why 
has  my  policy  nerer  been  sent  me?  'T  is  true  that  I  have  not 
been  making  much  money  since  I  have  been  here,  but  have 
always  had  ten  dollars  to  pay  my  dues." 

The  certificate  of  membership  provides  that  "th'^s  certifi- 
cate of  membership  is  not  binding  until  the  first  payments 
due  thereunder  shall  have  been  fully  received  in  cash  by  the 
association,  or  some  agent  authorized  to  receive  the  same,  and 
during  the  life  of  said  member." 

Appellant's  general  manager  wrote  to  Stapp  July  14,  1886: 
^  Again  I  call  your  attention  to  reporting  back  business,  in- 
eluding  your  own  premium.  If  you  don't  want  your  certifi- 
cate, send  it  back;  it  is  no  earthly  good  to  you  without 
prMDium  paid." 

He  again  wrote  on  July  20,  1886:  '^  We  have  forwarded 
eertificatos  to  the  amount  of  one  hundred  and  twenty-three 
thousand  dollars.  We  have  received  remittances  from  you  ot 
$171,  leaving  a  balance  due  us  of  175,  independent  of  your 
own  oertifitsale,  upon  which  there  is  due  910.  We  have  cred- 
ited up  May  oertiiBcatea  aa  paid  on  our  books;  amount,  $186; 
leaving  a  balance  to  credit  of  June  certificates  to  the  amount. 
of  136^  wbieh  we  will  credit  on  return  of  this  report  with 
advices.  Please  remit  the  full  amount  at  your  earliest  con^ 
venienoe,  and  let  us  mak.e  a  new  start,  and  keep  matters  ii^ 
proper  shape  in  the  future." 

The  last  letter  written  by  Manager  Allen,  dated  August  16, 
1886,  did  not  arrive  until  after  Stapp's  death.  Among  other 
things^  it  says:  **  Then  there  is  your  own  policy  not  paid  for, 
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issued  on  the  twentieth  day  of  March,  and  you  being  sick,  as 
your  clerk  informs  as,  we  could  not  receive  payment  for  same 
until  you  regain  your  health  and  be  examined,  as  typhoid 
fever  tends  to  undermine  a  person's  constitution." 

J.  B.  Thurmond,  appellant's  secretary  during  1836,  testified 
tliat  he  never  received  any  money  or  its  equivalent  from 
W.  S.  Stapp,  or  any  other  person,  in  payment  for  the  annual 
dues  on  the  certificate  sued  on  as  described  in  the  receipt 
signed  by  the  witness  (being  the  receipt  introduced  in  evi- 
dence by  the  plaintiff);  that  the  same, if  sent,  was  sent  to 
W.  S.  Stapp,  as  general  agent,  for  collection,  the  same  as 
though  collecting  dues  from  any  other  person  on  any  other 
certificate  of  membership;  that  Stapp  never  paid  his  dues,  to 
witness's  knowledge,  though  often  requested  so  to  do;  thai 
any  of  the  officers,  however,  had  power  to  receive  and  receipt 
for  annual  dues;  that  Stapp  did  remit  certain  amounts  of 
money  from  Texas,  but  as  to  their  application  witness  could 
not  state.  Did  n't  know  whether  certificate  was  sent  to  Stapp 
in  compliance  with  his  request,  or  not.  The  correspondence 
of  the  association  was  conducted  by  witness,  general  manager, 
and  Badlam,  the  president." 

The  annual  dues  referred  to  by  this  witness  and  others  do 
not  relate  to  the  premium  or  fee  for  membership,  but  to  an 
annual  payment,  in  addition  to  mortuary  assessments  of 
fifteen  dollars,  which  each  member  was  required  to  pay  on  or 
before  March  20th  of  each  year. 

The  receipt  for  such  dues  was  offered  in  evidence  by  the 
plaintiff,  and  was  as  follows: 

''  San  Francisco,  March  20, 1886. 
"  Received  fifteen  dollars  for  annual  fees,  according  to  the 
terms  and  conditions  of  certificate  No.  442,  on  the  life  of 
W.  S.  Stapp,  from  March  20, 1886,  to  March  20,  1887. 
'*To  be  countersigned  by  W.S.  Stapp. 

*'  J.  B.  Thubmond,  Secretary." 

The  certificate  of  membership  declares  that ''  in  considera- 
tion of  the  representations,  agreements,  and  warranties  made 
in  the  application  for  this  certificate  of  membership,  and  of 
the  payment  of  the  admission  fee,  and  of  fifteen  dollars,  being 
the  amount  of  dues  for  expenses,  to  be  paid  on  or  before  the 
twentieth  day  of  March  in  each  year  and  every  year  during 
the  continuance  of  this  certificate,  and  of  all  mortuary  asaesa- 
ments  as  per  table  indorsed  hereon,  payable  at  the  home 
office  of  the  association  within  thirty  days  from  the  date  of 
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«aoh  notice^  the  Bankers'  and  Merchants'  Mutual  Life  Associa- 
tion of  the  United  States  does  hereby  create  and  constitute 
William  Sheppard  Stapp  of  Los  Angeles,  county  of  Los  Ange- 
les, state  of  California,  a  member  of  this  association,  and 
issue  this  certificate  of  membership,  subject  to  the  following 
agreement'' 

At  the  date  of  that  certificate  Stapp  was  a  resident  of  Los 
Angeles. 

"  R.  E.  Allen,  general  manager  of  appellant  'during  1886, 
testified  that  appellant  had  never  received  a  cent  from  Stapp 
in  payment  of  annual  dues  on  certificate  No.  442,  sued  on;  that 
the  certificate  was  sent  to  Stapp  by  mail  by  witness  Thur- 
mond, appellant's  secretary,  at  Stapp's  request,  he  saying 
he  had  the  money  to  pay  for  it,  in  answer  to  Stapp's  letter 
dated  May  23,  1886;  that  the  secretary  was  the  proper  party 
to  receive  the  dues;  that  witness  knew  of  no  other  person  con- 
nected with  appellant  who  ever  received  said  dues;  that  Presi- 
dent Badlam  and  witness  attended  to  correspondence  of 
appellant  after  May  23,  1887;  that  Stapp,  though  repeatedly 
urged,  had  never  written  a  word  with  reference  to  the  certifi- 
cate, not  even  acknowledging  its  receipt  The  partial  list  of 
members  printed  in  our  circulars  was  composed  of  those  who 
had  applied  for  membership.  A  man  who  has  not  paid  his 
annual  dues  or  premium,  or  has  not  in  some  satisfactory  man- 
ner arranged  for  their  payment,  is  not,  under  the  rules  of  the 
association,  liable  to  assessments.  The  money  received  by 
appellant  from  Stapp  was  on  certificates  issued  to  others,  not 
Stapp.  Appellant's  business  is  cash,  and  no  charge  for  fees 
was  made  in  Stapp's  case.  Stapp's  name  was  included  among 
those  assessed,  but  he  would  not  only  have  had  to  pay  the  as- 
sessments and  back  dues,  but  would. also  have  had  to  undergo 
another  medical  examination,  to  entitle  him  to  beneficial 
membership.  The  notices  of  assessments  are  sent  to  delin- 
quents in  order  to  give  them  an  opportunity  to  reinstate  them- 
selves." 

Badlam,  president  of  appellant,  testified  that  he  knew  the 
annual  dues  were  never  paid. 

The  statement  of  the  testimony  of  the  secretary,  general 
manager,  and  president  is  taken  from  brief  of  counsel  for  ap- 
pellant, and  although  abbreviated,  is  correct 

We  understand  the  witness  Allen,  however,  to  say  thai 
Stapp  never  paid  any  money  as  premiumi  annual  dueSi  or  oq 
mortuary  assessments. 
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It  mm  Agreed  Umi  Slayp  wrote  Ibe  letter  of  date  Hay  2S» 
USA,  and  tbii  the  lettem  of  July  U  Jial  2Q,  1886,  wer«  writ- 
tofi  te  kiin  by  the  genemi  mum^w^  and  deposited  io  the  post* 
office  at  San  JFraneisoo  ibr  transwitBioia,  bot  there  ii  no 
tiridcooe  wfaetlur  fitapp  reeeired  theei. 

Plaintiff  offered  in  evidence  three  different  printed  circulaia 
pDepa»d  and  ciroulated  by  HfyeUt»t»  explaining  its  ayatem 
and  advertising  its  business.  Those  circulars  contained  a  long 
liat,  althoGigb'pttrporting  to  be  ooly  a  partial  Iiat»  of  tbe  mem- 
bam  of  the  aModatioa,  with  atatement  of  amount  of  insoimnoa 
bald  by  eaob.  Among  theae  waa  the  oaitie  of  W.  S.  Stapp, 
with  BtatemeoA  that  ba  had  inaoranee  to  amount  of  five  thoo- 
aand  dollars,  and  one  in  wbich  hie  aamo  appeared  aa  a  weak- 
ber  waa  headed  ^  Befarraee  to  aaue  of  our  most  prominent 
niembers.^' 

On  Aagoat  2, 1886,  appellant  made  a  mortuary  asaesament 
en  its  membara,  eaob  amounting  to  $6.6&,  and  this  sum  Stapp 
was  requested  to  pay.  Tbe  loiter  whJeh  aecompanied  that 
notice  of  assessment  was  as  ibllows:  — 

^  Dear  JSiry-^PTOot  of  death  of  tlie  above-named  member 
having  been  leoeived  on  July  16, 1886,  and  found  satisfactory, 
^yment  of  the  amonot  due  aooordiag  to  tbe  terms  of  tbe  cer- 
tificate has  bean  ordered^  and  an  seeeeaoient  is  bow  due  fiom 
yon,  payable  at  tbia  offiee  frithin  thirty  days  from  date  above 
(on  or  before  September  2,  1886)t  aooording  to  the  terms  of 
your  eertifieate  of  membership  and  tbe  by-Iawa.  Ple:£8e  send 
promptly^  and  avoid  forfeiting  your  memborabip^" 

In  refereaee  to  that  aasesament,  AUen  wrote  to  Stapp  on  July 
86, 1886,  tbat  on  May  2Sth  preceding  tbe  association  had  met 
with  a  death  loss  under  osrtificats  No.  ^9.  and  that  an  aa- 
seeameot  would  be  made  to  pay  tbe  same  on  Aqgust  2d,  pay- 
able in  thirty  days^  and  giving  him  in  the  letter  a  liat  of 
names  of  oeriificate-hoUers  in  Texas  agency  liable  for  aasess- 
nient,  and  among  tbe  names  ia  that  of  W.  S.  Stappw  Tbe  Istr 
ter concludes  as  follows:  ''They  having  been  insured  prior  to 
tiie  deaUa."  TJ^e  letter  also  informs  him  tl^at  the  City  Bank 
of  Sherman  would  attend  to  colleetiona. 

After  the  d^ath  of  her  husband,  Mrs.  Stapp  sent  to  appellant 
tbe  amount  of  the  asaeesment  which  was  payable  on  or  before 
September  2d,  but  it  was  returned  to  her  on  August  27,  1886^ 
with  this  atatement:  "  We  return  same  to  you,  aa  this  associa* 
tion  has  bo  claim  for  aasessments  from  your  late  liusbandy 
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W.  3.  Stmpp,  as  be  forfeited  his  certificate,  not  haTing  paid  tbe 
premium." 

This  ioftter  abofvnde  in  wvrds  of  eyrapstfaj,  but  insists  upon 
tbe  letter  «f  the  contract. 

R.  K.  Allen,  on  AngiMt  5,  1896,  wrote  to  W.  S.  Btapp  as  fol- 
lows: "  Wells,  Fargo,  <fe  Co.  called  and  collected  nine  dollars 
hma  QB  on  aoeonnt  of  thie  agency  at  Sberman,  Texas.  You 
mil  recoUeel  a  remittance  of  thirty-one  dollars,  which  only 
oQffat  to  have  been  twenty-two  dollars.  Pleaee  send  at  once 
ft  detailed  report  of  all  policies  collected  by  yon,  with  money 
te  balanoe.  W*  want  to  get  our  books  and  your  account  in 
shape,  and  start  right.  Your  account  has  been  a  jumbled  up 
■leee  since  the  oomm^ieement.'* 

The  court  inetnicted  the  jury  that  appellee  was  not  entitled 
to  recoffper  if  they  found  from  the  evidence  that  the  membership 
fee  or  premium  was  not  paid,  unless  they  belieyed  from  the 
eridenoe  that  the  certificate  of  membership  was  delivered 
vpon  a  credit;  ^Hbat  is,  that  said  certificate  was  so  delivered 
by  defendant  with  the  intention  that  it  should  take  effect  upon 
deti'very,  and  it  would  rely  upon  its  right  and  expectation  to 
collect  such  payment  after  such  delivery,  then  a  failure  to 
make  said  payment  will  constitute  no  defense  to  this  suit,  and 
you  will  in  such  ceee  find  in  favor  of  plaintiff,  as  instructed  in 
first  paragraph  of  this  charge." 

It  is  urged  that  the  court  erred  in  giving  the  part  of  the 
charge  last  referred  to,  and  that  it  erred  in  refusing  to  give 
the  firet  and  second  charges  asked  by  appellant 

The  diarges  refused  contained  the  proposition  that,  in  the 
abeenoe  of  actnal  payment  of  the  premium  during  the  life  of 
the  insoped,  the  policy  never  took  effect  It  was,  that  if  "  the 
eerttficateof  membership  was  delivered  to  W.  8.  8tapp  upon 
credit,  to  be  paid  for  in  the  future,  then  the  certificate  of  mem- 
bership did  not  become  binding  upon  the  defendant,  and  you 
wDl  thsfefore  find  for  the  defendant*' 
I  The  policy  had  the  ueual  clause  denying  to  agents  the 
power  to  make,  alter,  or  discharge  contracts,  waive  forfeitures, 
or  extend  credits. 

It  is  claimed  that  there  was  no  evidence  that  justified  a 
submission  to  the  j«iry  whether  a  credit  was  given,  and  that 
the  verdict  is  without  evidence  to  support  it 

It  is  fuither  urged  that  the  court  erred  in  refusing  to  give  a 
charge  requested  declaring  what  would  constitute  a  delivery 
of  the  certificate  with  intent  to  give  credit,  and  make  it  oper- 
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ative  from  time  of  delivery.  The  charge  last  referred  to  was 
substantially  embraced  in  the  charge  of  the  court,  which  it  is 
contended  ought  not  to  have  been  given,  because  there  was 
no  evidence  sufiScient  to  raise  such  an  issue  of  fact.  The 
charge  having  been  once  given,  it  was  not  error  to  refuse  to 
repeat  it 

All  matters  affecting  the  certificate  in  question  were  trans- 
acted between  the  general  manager  and  secretary  of  the  ap- 
pellant corporation  and  the  deceased;  and  we  see  no  reason 
to  doubt  the  power  of  these  officers  to  extend  credit,  notwith- 
standing the  terms  of  the  certificate:  Wood  on  Insurance,  28- 
85,  and  citations;  Bacon  on  Benefit  Societies,  36&-372. 

The  evidence  of  the  general  manager,  wherein  he  states 
that  "  a  man  who  has  not  paid  his  annual  dues  or  premium, 
or  has  not  in  some  satisfactory  manner  arranged  for  their 
payment,  is  not,  under  the  rules  of  the  association,  liable  to 
assessment,"  recognizes  the  fact  that  payment  of  premium  in 
advance  was  not  deemed  absolutely  essential  to  the  existence 
of  membership. 

The  main  questions  in  the  case  are,  whether  the  deceased 
paid  the  premium,  or  was  given  credit  thereon;  and  it  is 
claimed  that  there  was  no  evidence  to  sustain  a  finding  in 
favor  of  appellee  on  either  of  these  issues.  The  certificate 
bears  date  March  20,  1886,  and  it  is  rendered  clear  that  it 
was  not  delivered  until  some  time  after  May  23d  of  that  year. 
If  it  had  been  held  from  the  time  of  its  date  until  the  letter 
of  the  deceased  was  written  inquiring  why  it  had  not  been 
sent  because  the  premium  had  not  been  paid,  the  inference 
would  be  very  strong  that  it  was  not  sent  until  payment  was 
made,  notwithstanding  the  letter  of  the  general  manager  of 
date  July  14,  1886,  which  is  not  shown  to  have  been  received 
by  Stapp. 

This  inference  is  strengthened  by  the  £Etot  that  the  secre- 
tary, whose  business  it  was  to  receive  moneys,  does  not  state 
that  the  premium  was  not  paid,  although  he  testifies  fully  aa 
to  the  non-payment  of  annual  dues. 

He  also  (as  does  the  general  manager)  fails  to  produce  a 
copy  of  the  letter  accompanying  the  certificate,  and  it  seems 
that  it  never  was  kept,  although  it  is  usual  to  keep  copies  of 
all  letters  sent. 

The  facts  hereafter  to  be  noticed  on  the  question  whether 
credit  was  extended  have  bearing  aa  well  on  the  question  of 
actual  payment  of  the  premium. 
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Was  the  deceased  recognized  as  a  member,  subject  to  the 
burdens  of  membership?  If  so,  this  must  have  resulted  from 
the  fact  that  he  had  paid  the  premium  and  all  other  dues,  or 
that  credit  had  been  extended  to  him. 

Annual  dues  amounting  to  fifteen  dollars  a  year,  payable 
on  or  before  March  20th  of  each  year,  were  required  only  of 
members. 

From  the  terms  of  the  certificate  of  membership,  we  would 
not  understand  that  the  annuSl  dues  were  to  be  paid  in  ad- 
vance, yet  we  find  in  the  possession  of  the  deceased  a  receipt 
bearing  the  same  date  as  his  certificate  of  membership,  which 
is  at  least  prima  facie  evidence  that  he  paid  the  annual  dues 
for  the  year  ending  March  20,  1887. 

That  it  was  not  countersigned  by  himself  does  not  deprive 
it  of  weight  as  evidence  of  the  fact  that  he  made  that  pay- 
ment, and  the  defense  is  not  based  on  his  failure  in  this  re- 
spect, but  on  the  claim  that  he  failed  to  pay  the  premium  and 
an  assessment. 

This  receipt  could  have  been  sent  to  him  only  as  evidence 
of  the  fact  that  he  had  paid  the  annual  dues  named  in  it,  or 
to  be  used  as  evidence  of  that  fact  when  the  payment  was 
actually  made. 

If  for  the  former  purpose,  it  fuminhes  the  strongest  evidence 
that  the  deceased  was  a  member,  which  it  was  claimed  he 
could  not  be  without  actual  payment  of  the  premium. 

If  it  was  sent  for  the  latter  purpose,  appellant  cannot  well 
be  heard  to  say  that  he  was  not  recognized  as  a  member;  for 
if  such  was  not  his  relation  to  the  association,  it  had  no  right 
to  demand  annual  dues  of  him.  In  repeated  circulars  pub- 
lished to  the  world,  he  was  declared  to  be  not  only  a  mem- 
ber, but  a  prominent  member,  holding  a  certificate  for  five 
thousand  dollars.  If  this  was  his  character,  it  must  have 
been  established  by  the  payment  of  all  sums  necessary  to 
create  it,  and  to  keep  it  in  existence  until  the  circulars  were 
published. 

On  July  26, 1886,  the  general  manager  notified  the  deceased 
of  the  death  of  a  member,  on  account  of  which  it  would  be 
necessary  on  August  2d  following  to  make  an  assessment  on 
members  named,  of  whom  the  deceased  was  stated  to  be  one. 
Promptly  on  the  2d  of  August  that  assessment  was  made  on 
the  deceased.  None  but  members  were  liable  to  assessment, 
and  the  corporation  having  full  means  of  knowing  who  were 
and  who  were  not  members  of  the  association,  a  jury  probably 


780  Bankers'  bto.  AtnociATioR  v.  Staff.        [Texas, 

would  have  great  diflSculty  in  coming  to  the  conclusion  that 
tiie  officcars  of  appellant  corporation  had  called  upon  a  person 
not  a  member  to  bear  the  burdens  which  membership  alone 
could  lawfully  impose. 

Circumstances  sometimes  become  more  potent  than  direct 
evidenoe;  and  if  the  jury,  from  the  circumstances  already 
referred  to,  concluded  that  the  officers  of  the  corporation  were 
acting  with  knowledge  and  in  good  faith  when  they  called 
upon  the  deceased  to  bear  the  burdens  of  membership,  this 
court  would  not  be  authorized  to  set  their  finding  aside. 
These  demands  could  not  haye  been  made  in  good  faith  if 
deceased  was  not  a  member,  and  he  could  not  be  a  member 
without  payment  of  or  satisfactory  arrangement  made  tor 
payment  of  the  premium.  No  one  but  the  general  manager 
states  that  the  premium  was  not  paid,  while  it  is  shown  that 
the  president  and  secretary  of  the  corporation  had  the  right 
to  collect  premiums  and  other  dues,  and  this  duty  seems  to 
have  devolved  mainlv  on  the  latter. 

Neither  of  the  officers  last  named  state  that  the  premium 
was  not  paid,  although  this  was  one  of  the  vital  issues  in  the 
case,  but  do  testify  that  the  annual  dues  were  not  paid,  which 
was  a  fact  pertinent  only  on  the  question  whether  deceased 
had  been  recognised  as  a  member. 

Within  twelve  days  of  the  death  of  Stapp  we  see  the  appel- 
lant corporation  returning  to  him,  through  the  express  com- 
pany, a  sum  nearly  equal  to  the  premium  which  it  is  claimed 
had  not  been  paid,  and  this  because  of  a  remittance  larger 
than  it  ought  to  have  been,  while  in  other  cases  remittances 
had  been  appropriated  as  the  officers  of  the  corporation  deemed 
proper,  without  having  received  instructions  as  to  the  accounts 
to  which  credit  should  be  given. 

That  under  such  a  course  of  dealing  money  should  have 
been  returned  to  deceased  the  jury  probably  found  it  difficult 
to  reconcile  with  the  claim  that  he  had  neither  paid  nor  made 
satisfactory  arrangements  to  pay  the  premium  on  the  cer* 
tificate;  and  especially  so  in  view  of  the  fact  of  the  corpora- 
tion's constant  recognition  of  the  fact  that  he  held  such 
membership  as  justified  the  imposition  of  burdens  upon  him 
which  could  not  lawfully  or  in  good  faith  be  placed  on  one 
not  a  member. 

The  evidence  tends  to  show  that  the  accounts  between  the 
deceased  and  the  corporation  were  loosely  kept,  and  the  pre- 
mium may  have  been  paid  and  by  the  latter  placed  to  some 
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other  account  But  looking  to  all  the  evidence,  cireumston- 
tial  as  much  of  it  is,  we  cannot  say  that  there  tr«s  not  eri- 
dence  requiring  the  court  to  submit  to  the  jury  whether  the 
premium  had  not  been  paid  or  arrangement  for  its  future 
payment  satisfactory  to  the  company  entered  into.  Nor  are 
we  prepared  to  hold  that  there  was  not  evidence  sufficient  to 
sustain  the  verdict,  although  the  direct  evidence  preponderates 
in  favor  of  the  propofdtion  that  the  premium  was  neither  paid 
nor  credit  therefor  given. 

It  is  cla}n>ed  that  the  failure  to  pay  the  aeseesment  made 
on  August  2, 1886,  before  the  death  of  the  husband  of  appellee, 
defeats  her  right  to  recover,  notwithstanding  she  tendered  the 
sum  of  the  assessment  within  less  than  thirty  days  after  the 
M8essn>ent  was  made  and  notice  thereof  mailed.  The  cer- 
tificate of  membership  declares  that  such  assessments  shall 
be  *' payable  at  tlie  home  office  of  the  association  within  thirty 
days  from  the  date  of  each  notice."  The  by-laws  of  the  com- 
pany contain  substantially  the  same  provision,  and  provide 
for  the  restoration  of  a  member  in  case  assessment  be  not  paid 
within  the  time  prescribed. 

We  are  of  the  opinion  that  the  beneficiary  in  tbe  certificate 
had  the  right  at  any  time  within  thirty  days  after  the  date  of 
the  notice  of  assessment  to  pay  it.  Any  other  construction  of 
the  language  would  be  unreasonable,  contrary  to  the  import 
of  tlie  language  used,  and  in  many  cases  destructive  of  right 
when  there  had  been  no  known  omission  of  duty  by  the  mem- 
ber or  beneficiary. 

We  find  no  error  in  the  proceedings  that  led  to  the  judg- 
ment, and  it  will  be  affirmed. 

MoTUAi.  BEivvrir  ABSOCtATToxs.  —  Whfdker  Inntranee  Companiet,  —  If 
mny  dktinctiaD  ezisto  betwe«n  the  large  number  of  benevolent  endowment 
flocietieft  ncm  m  existence  end  opemtion,  Mid  mntnal  inmranee  compftntee 
ineorporatcii  under  the  laws  of  theTariont  etatea,  the  booka  fail  to  make  sneli 
distinction  clear.  The  qneetioa  ii  sometimes  an  important  one  in  determin- 
ing wlMther  or  not  sneh  soeietiee  oome  witbin  the  scope  and  operation  of  the 
•tatstes  of  tbe  sereral  states  requiring  mvtval  hisaranoe  corpm'stions  ta 
deposit  secnritiea  or  indemnity  fmiHs  for  the  protection  of  poHoy-holdem. 

Ttie  doctrine  genaralljr  maintains  that  whet«  the  whole  pvrpoee  of  aa 
association  is  the  mutnal  insnratioe  of  its  members,  and  the  only  qnalifiea- 
tlona  reqnire^l  for  membership  are  that  the  applicant  shall  be  in  a  certain 
aondition  of  bealt^i  and  within  a  certain  age,  the  society  is  an  inearance  com- 
pany and  liable  vnder  the  law  goremin"'  sneh  corporatione:  SirUe  t.  OUkfn^ 
Bern.  Ami%  6  Mo.  App.  163;  8tnie  ▼.  Brawner,  15  Mo.  App.  697;  CcfmfmmwtatOk 
▼.  Wetherhce,  \0b  M»«s.  149;  State  ▼.  MerchaiU^*  Kxdtnnge  etc  Society,  72  Mo. 
146;  SiaU  v.  Nortkumittru  Mul,  Liet  Stock  Am\  16  Keb.  649;  Ifiner  r« 
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MkkSifan  He.  Au*n,  63  Mich.  338;  ffonindr.  Taylor,  111  Ind.  121;  Pren^ 
ierlan  tU.  Fmndv.  Allen,  106  Ind.  093;  National  Mytual  Aid  Society  t.  Lvpfild, 
101  Pa.  St  111.  The  mere  faefe  that  the  amonnt  payable  on  the  death  of  a 
Member  !•  not  fixed,  bat  depends  upon  the  number  of  mewben  in  the  sttciety 
nt  the  time  of  the  death,  does  not  change  the  character  of  the  asaoctation; 
nor  doee  the  fact  that  there  it  no  obligation  on  the  part  of  a  member  enforce- 
able  in  a  eonrt  of  law  to  pay  any  sum  by  way  of  preminm  in  any  manner 
alter  its  eharaeter.  The  role  is  thns  laid  down  in  Siaie  r.  CUizinW  Ben^ 
Aa§*n,  6  Mow  App.  163:  "Though  the  amonnt  payable  is  not  a  gross  sum,  but 
a  sum  gradnated  by  the  number  of  persons  in  a  given  daas  at  the  time  of  the 
death  of  the  insured,  and  though  there  is  no  means  of  compelling  the  payment 
of  the  assessment  made  upon  the  death,  and  though  the  insurer  is  not  liable  for 
the  amount  netnaUy  collected  from  members  upon  the  happening  of  the  loss, 
the  agreement  may  be  a  real  contract  of  insurance,  where  there  ii  a  payment 
of  consideration  by  one,  and  a  promise  by  the  other  to  pay  upon  the  happen- 
ing of  the  loss;  and  where  the  main  object  of  the  company  mAkiog  such  eon- 
tracts  is  to  do  snch  insuring,  it  Is  doing  an  insurance  business  within  the 
meaning  of  the  statute^  and  cannot  evade  the  insurance  laws  by  calling 
Itself  a  benevolent  society,  and  obtaining  its  chartsr  as  such.  **  To  the  same 
effect;  Elkhart  JHutual  Aid  etc  Am'n  v.  BouufUon,  103  Ind.  286. 

The  contracts  made  between  such  mutual  aid  companies  and  their  members, 
by  the  certificates  of  membership,  do  not  ordinarily  differ  in  any  essential 
particular  from  an  ordinaiy  policy  of  mutual  life  insurance.  They  have  all 
the  characteristics  of  an  insurance  oontract,  and  are  governed  by  the  rules  of 
law  applicable  to  the  latter:  Elkhart  Mutual  Aid  etc,  Att*n  ▼•  Houghton, 
98  Ind.  149;  103  Ind.  286;  Supreme  Commandery  etc,  v.  Ainaworth,  71  Ala. 
443;  BoUon  v.  Bolton,  73  Me.  299.  Except,  perhaps,  so  far  as  those  rules 
must  be  deemed  to  be  modified  by  the  peculiar  organization,  objects,  and 
policy  of  snch  associations:  Martin  t.  Stubbings,  126  IlL  387;  9  Am.  St  Bep. 
620. 

The  charaoteristio  of  the  society  as  an  insurance  company  is  not  changed 
by  the  fact  that  it  requires  of  each  member  a  deposit  as  a  guaranty  of  his  pay* 
ment  of  assessments  when  made,  and  that  it  uses  the  interest  on  snch  deposit, 
and  any  forfeited  deposit,  as  far  as  possible,  in  lieu  of  assessments:  AoM 
▼.  Bankers'  etc,  A^t'n,  23  Kan.  499.  A  contract  by  snch  an  association 
to  pay  at  certain  fixed  periods  of  time  certain  sums  of  money,  as  endow- 
ments to  living  members,  or  in  ease  of  their  death  to  pay  certain  sums 
as  benefits  to  their  beneficiaries.  Is  life  insurance,  both  as  to  the  endow- 
ments and  the  benefits:  Endowment  etc  Ast'n  t.  State,  35  Kan.  253.  In 
treating  this  subject,  tlie  court,  through  Seevers,  J.,  in  State  t.  MtUer,  66 
Iowa,  2l>-34,  said:  *'  We  are  satisfied,  from  an  examination  of  the  reoofd, 
that  the  primary  object  and  purpose  of  the  association  of  the  Ancient  Order 
of  United  Workmen  is  to  provide  a  beneficiary  fund  to  be  paid  upon  the 
death  of  each  memlier,  and  that  the  avowed  fraternal  character  of  the  a^ 
sociation  is  merely  incidental  thereto.  In  fact,  we  go  further  than  this, 
and  from  the  record  find  that  one  of  two  things  is  true;  that  ii  to  say,  either 
the  fraternal  objects  of  the  association  as  avowed  hare  been  abandoned,  or 
they  never  were  intended  to  be  enforced.  We  find  no  evidence  of  their 
enforcement,  or  that  they  were  ever  regarded  as  material  by  the  memben 
of  the  association;  while,  on  the  other  hand,  the  provisions  in  relation  to 
the  beneficiary  fund  ba^e  been  enforced,  and  the  accumulation  and  payment 
of  such  fund  has  been  regarded  as  the  object  and  purpose  of  the  association. 
Therefore  it  must  be  regarded  as  a  life  insurance  organiaition,  and  within 
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Um  proTiiioiifl  of  the  statoto  **  relating  to  life  inraranoe  eompaniea.  The 
nemben  of  mch  usoeiationi  are  presumed  to  contract  with  referenoe  to  the 
provisioiie  of  the  charter  aad  by-lawe  of  the  society,  though  they  are  not  re- 
cited in  the  oontract  or  certificate  of  membership:  HoUand  t.  Taylor,  111 
Ind.  121;  Farmer  ▼.  StaU^  60  Tez.  661;  Hegkiger  t.  Horns  Ben^  Aas'n,  41 
Minn.  516. 

On  the  other  hand,  some  cases  are  fonnd  which  dedde  that  snch  associa- 
tioB%  fonned  for  the  purpose  of  rendering  assistance  to  members  or  their 
families  in  oase  of  sickness,  and  to  insure  the  payment  of  a  certain  sum  to 
widows^  heirs,  or  dependents  of  deceased  members,  are  not  insurance  com- 
panies, although  they  require  the  payment  of  membership  fees,  dues,  and  as* 
ments,  to  create  an  endowment  fund:  State  t.  /010a  Mutual  Aid  Ass'n,  69 
Iowa,  126;  OommomoeaUh  ▼.  National  etc  Ae^n,  94  Pa.  St  481;  Choeen  Friende 
T.  /"airmail,  62  How.  Pr.  386;  Commercial  League  Ae^n  t.  PeopU^  90  111.  166; 
suae  T.  Mutual  etc  Aee'n,  26  Ohio  St.  19.  We  think,  however,  that  the  bet- 
ter rule  is  that  maintained  by  the  weight  of  authority,  and  expressed  in  Ifc- 
CorkU  T.  Texae  Benevolent  Au\  71  Tez.  162,  as  follows:  "No  reason  is 
pereeiTod  why  an  association  such  as  this,  which  purports  to  have  been  or- 
ganized for  the  mutual  protection  of  its  members,  which  acts  through  its 
regular  officers,  under  a  charter  and  by-laws,  and  reeorts  to  assessments  on 
its  living  members  to  procure  funds  to  discharge  its  obligations  to  its  officers 
and  such  of  its  members  as  may  die,  should  not  be  governed  by  the  rules  of 
law  that  are  applied  to  ordinary  life  insurance  companies. " 

Forfeitures,  and  Waieer  thereif*  ^  As  in  all  other  cases,  forfeiture  of 
the  insurance  provided  by  mutual  benefit  associations  is  not  favored  by  the 
courts.  They,  in  construing  the  conditions  of  membership  when  a  forfeiture  is 
claimed,  will  preserve,  if  possible,  the  equitable  rights  of  the  holder  of  the 
certificate  of  meml>ership:  Miner  v.  Michigan  Mut.  etc,  Ass\  63  Mich.  338; 
Ouniher  v.  New  Orleans  etc.  Aid  Ass\  40  La.  Ann.  777;  8  Am.  St  Rep.  554; 
where  it  is  deoided,  in  addition,  that  if  the  society  has  pursued  a  course  of 
conduct  which  leads  a  member  to  believe  that  by  conforming  thereto  his 
rights  will  be  protected,  it  is  estopped  from  claiming  a  forfeiture,  although 
incurred  under  the  letter  of  the  contract  Hence,  though  its  charter  provides 
for  notice  of  assessments  by  posting,  yet  if  it  adopts  the  practice  of  sending 
notice  by  mail,  and  if,  on  a  particular  occasion,  it  failed  to  send  such  notice, 
and  the  negloot  to  pay  the  assessment  was  solely  due  to  such  failure,  and  if, 
as  soon  as  informed,  payment  was  tendered,  such  estoppel  prevails.  Or  if  a 
mortuary  assessment  notice  is  sent  to  the  member  by  mail,  and  such  notice  is 
not  received  by  him,  a  forfeiture  cannot  be  insisted  upon:  McCorkle  v.  Texa9 
etc.  Ast^n,  71  Tex.  161.  So  a  forfeiture  cannot  be  insisted  upon  when  the 
by-laws  of  the  association  provide  that  notice  of  an  assessment  shall  include 
a  list  of  all  deaths  subsequent  to  the  last  assessment,  and  must  specify  the 
amount  due  from  the  member  to  the  benefit  fund,  and  the  notice  served  is 
insufficient  because  it  does  not  include  such  information,  and  its  service  raises 
BO  liability  on  the  part  of  the  member  to'pay  the  assessment  demanded:  Miner 
▼.  Michigan  MuL  etc.  A»s%  63  Mich.  338.  Again,  where  the  certificate  of  mem- 
bership required  the  member  to  pay  a  certain  annual  asseaameut  on  or  before 
a  certain  day  in  each  year,  and  in  and  by  wliich  the  member  agreed  to  pay,  on 
the  death  of  a  member,  an  assessment  not  to  exceed  a  certain  sum,  and  that 
if  snch  assessments  were  not  received  by  the  association  within  thirty  days 
from  date  of  notico,  the  certificate  should  be  null  and  void,  the  court  decided 
that,  in  the  absence  of  notice,  no  tender  of  the  amount  of  an  assessment  was 
necej^ary  in  order  to  prevent  a  forfeiture  of  membership:  Covenant  etc.  Ass'n 
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pcoTiBuuiA  of  the  coostitatiaa  of  ikut  ofdM^  tbo  honniwnry  4«m  aoi 

membership  bgf  n^^rlectiiig  to  pay  it^  no  aaltor  vkefchw  tiio 

oade  iu  aeoontaiioo  with  tka  c— tom  oC  tho  ordor  or  not»  il  tke  dmi 

no  knowladga  of  tack  cuiifcom;  UwUfwood  r.  inott  Ltfjkm  qfiimmr^  fl§  Io«% 

134. 

The  aofiftptanoa  bj  each  aooietieeol  MieataMBte  alter  kaowledfo  of  »•  for- 
feiture by  reaaoQ  of  oon-payiiient  thereof  withia  the  required  tiiae  opeeefta 
as  a  waiver  of  the  forfeiture,  in  the  ahseace  of  a  ooatraet  of  the  partise  to 
the  contrary:  McDouald  v.  Supreme  CouncU  qf  Cko^en  Fykuda^  78  CaL  4A; 
MiOard  v.  Supreme,  Couadl^  81  CaL  340.  So  it  was  agdia  daeiJbd  that  al- 
though the  association  had  a  right  to  declare  the  iaauraaec  forCttted  on  aeeoant 
of  failure  to  pay  an  asseosnent^  sach  forfeiture  was  waived  by  aafaoBqneBUy; 
before  th*  death  of  the  assured,  reoeiving  and  retaining  the  swenesmnnt;  and 
it  does  not  matter  that  tlie  sincsument  was  datuanded  and  raoeivad  by  m» 
take,  while  the  intention  was  to  regard  the  in«irainre  aa  forfeited:  Baii£^  v. 
Mutual  Btn^  ilss'a,  71  Iowa,  689;  T%bm  ▼.  Wesitru  eta  Aid  8otitt§,  72 
Iowa,  261,  where  it  is  dooided,  in  addition,  that  soch  iorfaitara  may  be 
waived  by  demanding  and  reeeiviug  an  overdue  isieminu  nt»  and  subseqoantiy 
reooguiziug  the  uiember  as  in  good  standing,  and  receiving  from  him  other 
assessmeuLs  which  he  was  notified  to>  pay.  To  tbe  same  point  is  Natiomd  efc'. 
AM'n  V.  Joiuu^  84  Ky.  110-118;  Styhmv.  WUctmaim  Odd  FmUowb*  <C&  C^tt 
Wis.  224;  2  Am.  8L  Bep.  738. 

In  all  oases  the  burden  of  proof  ia  oa  the  asaociatiQa  to  eetaUiab  a  forfeit- 
ure by  evidence  that  an  assessment  was  made  in.  tba  naode  pckinted  o«t  by  the 
charter,  otherwise  the  member  is  not  in  defaultc  ^nMriooa  ek.  Aid  Society  v. 
HeOmm^  85  Ky.  1;  7  Am.  St  Rep.  671;  7W»v.  WtsUrmde.  Aid  Sotitig,  7S 
Iowa,  261.  If  the  certificate  of  membership  in  a  benefieiaiy  aseeeiation  p«^ 
vides  that  it  shall  become  nnU  and  void  upon  the  member'a  failare  to  pay,— 
I.  Dues  for  expenses*  payable  monthly  while  it  remained  in  foree;  %,  Tim 
sum  due  thereou  towarJa  the  safety  faud,  within  a  year  from  its  date;  and  3k 
Duly  notified  asseMmenti,  within  a  time  limited,  —  a  fsdlnie  to  pe^  montiily 
dues  after  the  association  ceased  to  do  liusinoM  will  not  farfait  tha  aartift* 
cata,  and  a  payment  toward  the  safety  fund,  to  entitla  the  miwibat  ta  abaaa 
therein*  may  be  made  at  any  tima  within  tha  yeai;  althongh  af  tec  aatt  aoai^ 
menoed  to  reoover  on  tha  certifioata;  b«t  the  non-pajrme«t  ol  aa  nee  ssminf, 
made  before  suit  was  breugbt,  and  within  tba  liaiiti  wiU  avaid  tlia  oartifieabac 
Btn-doA  V.  JtauachueUB  etc  Am»\  147  Mass.  S60L  Whasa  a  poliey  af  in- 
surance is  isanad  by  ^  mntual  benefit  society,  tha  tarnm  oC  wbiak  aae  ia 
conflict  witb  ite  by-laws,  the  socie^  must  be  deemed  to  have  waivad  its  faf^ 
laws  in  favor  of  the  aasared;  and  wherein  thay  an  inaanaiatenc  witk  tba 
proviaions  of  the  policy,  the  latter  will  oontvol  tha  righla  «C  tha 
Daadmn  v.  Old  PmpU's  ete.  Socitiy^  39  lAmn.  303. 

A  unique  oaae  ia  that  presented  by  Demm  v.  ifiimmrftiifaifl 
120  N.  Y.  496;  17  Am.  St.  RepL  66a  Thave  the  sooia^  isaaad  n 
to  a  member,  conditioned  that  it  would  pay  tha  amaont  af 
mant  if  he  complied  with  its  rules  and  reg,alatieae,  bat  a  fasLara  ta  comply 
therewith,  as  to  payment  oi  aaaesaments,  would  render  tha  aeiilftcata  vai«L 
It  waa  also  provided  that  notice  of  smeismsnts  ehoald  ba  sent  ta  tha  bwt 
poet-office  addresa  given  by  the  member,  and  if  the  amanil  ama  natr*"eeHrad 
within  thirty  days  from  tha  mailing  of  tha  natiaea  thia  ahanU  be  ts'  •«.  ea 
sufficient  notice  that  the  party  had  decided  to  terminate  hie  aattQaetiu.t  with 
the  association,  and  the  connection  would  then  tirmiaata,  and  tha  naember*e 
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oontraet  wHh  the  society  become  null  and  void;  bat  tbat,  for  yalid  reasons  to 
its  offioers,  the  member  might  be  reinstated  by  paying  assessments  in  ar« 
rean.  One  of  tnch  reasons  was  ftdlnre  to  receire  the  assessment  notioeu 
On  the  16th  of  one  month,  notiee  of  an  assessment  was  mailed  to  the  member, 
nqniring  payment  on  or  before  the  15th  of  the  next  month.  On  the  8th  of 
the  latter  month,  the  member  was  stricken  with  apoplexy,  and  remained  an- 
oonsoioas  antil  the  19th,  when  he  died.  On  the  SOth,  another  notice  was 
reoeived,  similar  to  the  first,  with  the  words^  *'  Certificate  forfeited  for  non- 
payment;  may  be  renewed  by  immediate  payment  if  in  good  health,**  stamped 
thereon.  In  an  action  by  the  beneficiary  to  recover  the  benefit,  it  appeared 
that  the  ground  of  non-payment  was  properly  presented  to  the  society,  and 
the  amonnt  of  the  assessment  tendered,  which  it  refused  to  accept,  and 
claimed  a  forfeiture  of  the  certificate.  Three  prior  assessments  had  not  been 
paid  by  the  member  nntil  oTerdue,  when  they  were  accepted,  and  no  other  act 
was  required  to  keep  the  certificate  in  force.  The  eoart  refused  to  submit 
the  oaao  to  the  jory,  and  directed  a  rerdict  for  the  society  at  its  request. 
The  appellate  court  decided  this  to  be  error,  and  also  that  the  contract  must 
be  oonstrued  as  a  promise  to  accept  a  valid  or  suflicient  and  satisfactory  ex- 
cnse  for  non-payment,  and  to  oontinue  the  certificate  in  force.  The  question 
of  the  Talidity  of  the  excuse  was  not  left.  exdnsiTely  to  the  offioers  of  the  so- 
ciety; but  when  a  valid  excuse  existed,  they  were  bound  to  be  satisfied  with 
il  The  facts  in  this  case  showed  a  valid  excuse,  and  the  death  of  the  mem- 
ber did  not  alter  the  society's  contract  relations  and  obligations,  while  th^ 
right  to  reinstatement  passed  to  the  beneficiary  under  the  certificate.      • 

The  beneficiary  of  a  member  of  a  benevolent  association  who  stands  sus- 
pended for  the  non-payment  of  assessments  by  operation  of  the  by-laws  of  the 
society,  at  the  time  of  his  death,  cannot  recover  on  the  benefit  certificate  on 
the  ground  that  the  subordinate  lodge  of  which  deceased  was  a  member  had 
continued  to  treat  him  as  such,  and  to  treat  his  unpaid  dues  to  the  supremo 
lodge  as  dues  payable  to  the  subordinate  lodge,  for  which  it  had  extended 
him  credit;  and  if  the  by-law  of  the  society  makes  the  non-payment  of  assess* 
ments  for  a  given  time  after  notice  operate  as  a  suspension  ipso/acCo  of  the 
delinquent  member,  it  is  not  necessary,  to  prevent  his  beneficiary  from  re- 
eovering,  that  the  suspension  should  be  judicially  determined  by  any  judica- 
tory of  the  order:  Borgratfe  v.  Stgpreme  Lodge  He  ^f  Honor,  22  Mo.  App.  127. 
When  a  certificate  of  membership  in  an  aid  society  provides  that  it  shall  be 
void  in  ease  the  amount  of  any  assessment  is  not  paid  within  thirty  days 
from  date  of  notice,  a  forfeiture  may  be  claimed  and  payment  resisted  when 
assessments  have  not  been  paid  as  required,  although  assessments  had  been 
sometimes  accepted  after  they  were  delinquent,  if  the  society  had  no  such 
foneral  custom  to  that  effect  as  would  justify  the  member  in  relying  upon  it, 
and  if  he  had  no  knowledge  of  snch  practice  except  in  a  few  instances,  in 
which  his  own  assessments  had  been  received  after  becoming  delinquent: 
Bomoorih  v.  WuUm  Mutual  Aid  Society,  75  Iowa,  582.  This  mie,  under  sim- 
ilar facts,  was  applied  to  the  non-payment  of  an  assessment  overdue  at  the 
time  of  death,  in  Croeaman  v.  MaseachisetU  BewJU  Ass*n,  143  Mass.  435.  If 
a  certificate  of  insurance  is  issued  by  an  order  whose  distinguishing  feature 
is  its  requirement  of  daily  abstinence  from  the  use  of  liquors  as  a  beverage, 
and  if  the  application  for  such  insurance  contains  an  agreement  that  the  as- 
sured will  oomply  with  all  the  laws,  regulations,  and  requirements  of  the  order, 
and  the  certificate  a  statement  that  it  is  issued  upon  the  express  condition  that 
the  assured  shall  in  every  particular,  while  a  member  of  the  order,  comply 
with  all  its  laws,  rules,  and  req:iirements,  the  policy  becomes  forfeited  and 
AM.  bi.  Kar..  Vol.  XIX. -fiO 
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Toid  upon  tlie  AMared  oommeneing  the  ma  of  alcohc^o  liqnon  aa  »  bevarage^ 
•ad  his  mspensioii  or  ezpnlaion  from  the  order  is  not  a  condition  precedent 
to  the  forfeitore:  HogmM  r.  Supreme  OmneU,  76  GaL  109;  9  Am.  St.  Rep.  173; 
SmUk  ▼.  KnighU  i^  Father  Malhew^  36  Mo.  App.  184. 

A  mntoal  aid  aaaooiation  which  iasuea  a  benefit  certificate  to  a  member 
npon  the  ezpreaa  condition  that  it  shall  be  void  if  any  of  his  answers  in  his 
application  oonoeming  his  health  are  untme  waives  that  condition,  and  can* 
not  insist  upon  a  forfeiture  if  it  had  actual  knowledge  that  some  of  his  an- 
swers were  not  tme,  and  subsequently  recognized  the  certificate  as  valid  by 
making  and  collecting  assessments  upon  it:  BaU  ▼.  QranUe  Stale  efc  Aee^n,  64 
N.  H.  291. 

The  loTy  sad  acceptance  of  assessments  by  a  beneficiary  associatioo  with* 
eat  condition  after  the  conditional  acceptance  of  a  prior  overdue  payment  al- 
ways amounts,  as  we  have  seen,  to  a  waiver  of  the  right  to  avoid  a  certificate 
of  membership  for  delay  of  payment:  i?ioe  t.  New  England  Mutual  Aid  S^- 
tki^^  146  Mass.  249;  Rindge  v.  New  England  Mutual  Aid  Society,  146  Mass. 
286.  But  mere  occasional  Toluutary  indulgences  on  the  part  of  the  society* 
in  the  absence  of  agreement  to  waive  payment  of  assessments  according  to 
the  contract^  will  not  be  construed  a  permanent  waiver:  SweeieerYm  OddFA^ 
feme'  etc  Aee'n,  117  Ind.  97. 

£ene/ieiarie§ — Deeignationp  Change^  and  Rightt  q^ — The  statute  of  the 
state,  articles  of  association,  certificate  of  membership^  and  by-laws  of  a 
mutual  benefit  association  determine  the  rights  of  the  members  and  the 
sociq;ty;  and  may  be  enforced  by  the  parties  and  beneficiaries  according  to 
their  respective  rights  as  therein  provided:  Union  Mutual  Aw'n  ▼.  Montgomerp^ 
70  Mich.  687;  14  Am.  St  Rep.  619;  Arthur  v.  Odd  FeOowe*  He.  Aee^n,  29  Ohio 
St.  657;  Supreme  Council  ▼.  Greeni  71  Md.  263;  17  Am.  St  Rep.  627.  And 
where  the  statute  designates  the  class  of  persons  to  be  benefited,  the  sssoei^^ 
tion  cannot  ereate  a  fund  for  other  persons  than  the  class  named:  igsqweiiis 
Lodge  ▼•  Naim^  60  Mich.  44.  So  if  a  member  does  not  designate  as  his  bene- 
ficiary one  of  such  class  during  his  lifetime,  it  will  still  go  to  one  of  that 
class  upon  his  death:  American  Legion  t.  Perry^  140  Mass.  680L 

In  determining  whether  ox  not  the  designated  benefidary  comes  withia  a 
specified  class  or  not|  the  charter  and  by-laws  of  the  association  will  be  lib- 
erally construed,  so  as  to  carry  out  the  purpoees  of  the  soeiety,  but  not  so  as  to 
violate  the  statute  or  contraTone  public  policy:  KnighU  tifPythiae  v.  SehmUU^ 
98  Ind.  374;  if  merjcon  i^e^jon  ▼.  Perry^  140  Mass.  580;  Maneely  r.  KnighU  ^ 
Bh-mmgham,  116  Pa.  St  306;  Elsey  ▼.  Odd  Felloum'  etc.  Ae$\  142  Mass.  224^ 

The  designation  of  the  beneficiary  must  be  made  in  the  mode  provided: 
Nationaleic  Aid  Sodelyw.  Lupoid,  101  Pa.  St  111;  BlUoUw.  F Ac«l6ee,  94 N.  (X 
115;  aad  a  person  not  of  a  class  for  whose  benefit  the  association  is  anthor- 
ized  cannot  be  designated  as  a  beneficiary:  Michigan  etc  Ae»*n  t.  Boffis,  76 
Mich.  146;  Mutual  Benefit  Aee'n  t.  Boyt,  46  Mich.  473;  National  etc.  Aid 
Asa*n  T.  Ooneer,  43  Ohio  St  1;  Britton  v.  Supreme  Council,  46  N.  J.  Bq.  102; 
amte,  p.  876;  Keener  y.  Grand  Lodge  A.  O,  U.  ff.,  38  Mo.  App.  643. 

Either  the  statutes  of  the  state,  or  the  charter  or  by-laws  of  mutual  bene- 
fit societies,  usually  provide  that  the  fund  is  established  for  the  bene- 
fit of  the  widows,  children,  orphans,  relatives,  or  dependents  of  deceased 
members;  and  where  such  provision  is  made,  the  beneficiary  designated  must 
be  one  of  the  class  mentioned,  and  not  a  creditor  or  other  person  not  related 
to  the  deceased  member:  WorXty  v.  Northwciitem  etc  Aid  Aee'n,  10  Fed.  Rep, 
227;  BlHcy  v.  Odd  Fellows* etc  Asutn,  142  Mass.  224;  StaU  v.  People'e etc  Ae$\ 
42  Ohio  St  579;  i^UiU  v.  Stcindanl  etc  Ae$\  38  Ohio  St  281;   Van  Bibber  y. 
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Van  Bibber,  82  Ky.  347;  Presbyterian  tie.  Amfn  t.  Allen,  106  Ind.  593;  Shm- 
img9  T.  MaeaaekHMtU  ete.  Ae8\  146  Mass.  217;  and  cases  in  preceding  oita- 
tioa.  Thus,  under  a  statnte  containing  snch  provision  as  that  mentioned 
aboTC,  an  attempt  by  a  member  to  name  as  his  beneficiary  a  person  desig* 
nated  as  his  niece^  when  in  fact  they  were  not  related,  will  fail;  and  an 
agreement  between  the  parties  to  act  as  uncle  and  niece  will  not  have  the 
effect  to  make  them  snch,  and  bring  her  within  the  class  named  in  the  stat- 
nte as  relatiyes,  so  as  to  make  her  a  qualified  beneficiary:  Supreme  Council  t. 
Oreen,  71  Md.  263;  17  Am.  St.  Rep.  527.  The  beneficiary  of  the  fund  must 
be  of  the  class  named  in  the  law  under  which  the  society  is  organized,  and 
neither  the  term  "families "  or  "dependents"  includes  one  knowingly  occu- 
pying the  relation  of  mistress  or  concubine,  though  named  in^e  meniber*s 
certificate  as  bearing  the  relation  of  wife,  and  although  he  may  have  sup- 
ported her,  and  she  depended  upon  him  for  support:  Keener  v.  Orand  Lodfje, 
38  Ma  App.  543.  So  an  army  comrade  and  intimate  friend  of  a  member, 
who  had  lived  at  his  house  for  several  years,  had  become  physically  disabled, 
and  dependent  upon  others  for  support,  does  not  fall  fairly  within  the  desig- 
nation of  "family  relations,"  and  cannot  therefore  be  legally  named  as  a 
beneficiary:  Supreme  Lodge  v.  Nairn,  60  Mich.  44. 

A  sister  of  a  member,  or  a  person  to  whom  he  is  engaged  to  be  married, 
cannot  be  said  to  be  dependent  upon  him  so  as  to  entitle  either  to  his  bene- 
fit: Supi  erne  Council  v.  Perry,  140  Mass.  580.  So  where  the  certificate  in  a 
beneficiary  society  stated  that  it  was  for  the  benefit  of  "friends,"  but  pro- 
vided, in  case  no  beneficiaries,  original  or  substituted,  survived,  that  it 
should  innre  to  the  benefit  of  "legal  heirs,"  though  the  designation  of 
friends  is  void,  still  the  legal  heirs  are  entitled  to  the  benefit:  Rindge 
r.  Kew  England  ete^  Soc,  146  Mass.  286.  If  the  applicant  designated  his 
mother  as  his  beneficiary,  and  afterwards  married,  his  wife  surviving  him, 
it  was  decided  that  the  designation  of  snch  beneficiary  was  binding  on 
the  association,  and  not  revoked  by  the  marriage:  MaseaekueeUe  etc  Fore$ter% 
T.  CaUaihant  146  Mass.  381.  So  where  a  member  of  snch  society  designated 
his  *' legal  heirs"  as  his  beneficiaries,  and  left  a  wife  and  daughter  surviving, 
the  fund  is  payable  to  his  widows  Addiaon  v.  New  Bnglamd  etc  A$»\  144 
Mass.  591.  If  the  certificate  names  the  wife  of  the  member  as  his  bene- 
ficiary, "  for  the  benefit  of  herself "  and  the  children  of  said  member,  tha 
widow  and  such  children  are  entitled  to  share  equally  in  the  benefit,  al- 
though one  child  had  left  her  father's  house  prior  to  his  death,  and  was  no 
longer  dependent  upon  him:  Jaekman  v.  Nebon,  147  Mass.  300.  When  the 
by-laws  provide  that,  at  the  death  of  a  member,  his  widow  or  designated 
heirs  shall  receive  his  benefit,  and  his  certificate  provides  that  it  shall  be 
paid  to  his  wife,  naming  her,  or  to  such  other  person  as  may  be  entitied  to  re- 
ceive the  same,  the  death  of  the  first  wife  and  the  member's  subsequent  mar- 
riage will  revoke  the  original  designation,  aind  entitle  the  second  wife  to  the- 
benefit,  to  the  exclusion  of  the  member's  children  by  his  first  wife:  Jiiley  v. 
Baey^  75  Wis.  464;  Given  v.  Wieeontin  Odd  Feihwe'  etc  Cc,  71  Wis.  547.  If 
a  member  nominates  his  wife  to  receive,  at  his  death,  his  benefit  accruing 
nnder  the  charter  of  the  society  to  his  legal  representatives,  if  he  survives 
her,  bis  legal  representatives  will  take  as  against  hers:  Bxpreatman'e  Aid  Soc 
T.  Lewia,  9  Mo.  App.  412. 

Where  the  certificate  of  a  member  certifies  that,  in  accordance  with  the 
bgr-lawB  and  charter  of  the  association,  his  wife,  naming  plaintiff,  is  design 
nated  as  his  beneficiary,  and  she,  with  knowledge  of  such  designation,  paid 
most  of  the  assessments  against  him,  payment  cannot  be  resisted  on  the 


788  Bawkeeb*  btc.  ABSociATioif  V.  Btapp.        [Texas, 

ground  that  the  member  had  another  wife  Iivfng  at  the  tfme  he  married  plain- 
tiff, for  as  the  by-law  did  not  limit  the  power  of  the  Boewtj  ao  M  to  prerentit 
from  recognizing  aa  a  beneficiary  the  pereon  designated  by  tiie  member  as  hit 
wife,  the  certificate  operated  aa  an  assent  on  its  part  to  sach  dasignaltoa,  and 
entitled  plaintiff  to  the  benefit,  in  the  absence  of  any  other  appointment  or 
repudiation  of  the  arrangement  made:  Story  ▼.  WtlUamdmrgh  efc  An*n,  V 

N.  Y.  477. 

A  member  of  a  benefit  sooiety,  pending  an  action  for  divorce,  nominated  a 
lady  to  whom  he  was  engaged  to  be  married  aa  his  beoefieiary,  and  she, 
upon  learning  of  the  divorce  proceeding,  dissolved  the  engagement,  and  the 
member,  after  securing  his  divorce,  married  another  lady,  who  never  had  the 
certificate,  anH  about  three  years  after  her  marriage,  the  certificate  having 
become  lost,  tiie  member  applied  for  its  reissne,  naming  his  son  and  another, 
not  a  relative,  as  his  beneficiaries,  and  disclaiming  any  interest  in  tiie  origi- 
nal certificate.  Under  the  rules  of  tiie  society,  the  member  had  a  right  to 
change  his  beneficiary  without  her  knowledge  or  consent.  Both  the  first- 
named  beneficiary  and  the  son  claimed  tfie  benefit,  and  the  conrt  decreed 
that  it  be  paid  to  the  son  as  sole  heir  at  law:  Orand  Lodge  t.  ChSUi^  70  Mich. 
16a 

Where  the  charier  of  a  society  provided  that  on  the  death  of  a  member 
*'the  fund  to  which  his  family  is  entitled  shall  be  paid  as  designated  in 
application  for  membership,  and  this  being  dianged  by  death,  or  otherwise 
impossible,  it  shall  go,  first,  to  the  widow  and  infant  children,"  and  then  to 
ethers  in  order  named.  A  member,  in  his  application,  directed  that  the 
■nm  should  be  paid  as  specified  in  bis  wilL  He  died,  however,  withcmt 
leaving  a  will,  but  leaving  surviving  him  a  widow,  but  no  child.  Hie  conrt 
decided,  as  between  hvs  administrator  and  widow,  tiiat  tiie  latter  was  en- 
titled to  the  fund:   Whli^ursi  v.  WUtekurst^  83  Va.  153. 

When,  under  the  charter  of  an  association,  a  member  may  take  ont  a  cer* 
tificate  end  bequeath  the  benefit  to  a  stranger,  he  may  have  snob  benefit 
made  payable  to  the  proposed  beneficiary  directly,  instead  of  doing  tiie 
same  thing  by  appointment  in  his  will:  Bloomington  etc  At^n  v.  Bbte^  120 
HI.  121.  If,  under  such  a  charter,  a  member  takes  ont  his  certificate  pay^ 
able  to  his  *'  devisees  or  heirs  at  law,"  if  he  executes  a  will  bequeathing  tiw 
fnnd  to  persons  named  in  the  will,  they  will  take;  but  if  he  dies  intestate, 
without  issue,  the  fnnd  will  go  to  his  widow,  to  the  exdnsion  of  all  others: 
Alexander  v.  Noi-thwesUm  etc  Asa^n,  126  HI.  558. 

In  Pennsylvania,  a  rule  different  from  that  set  out  above  is  main- 
tained. There  an  association  was  formed  for  the  purpose  of  establishing  a 
fnnd  for  the  benefit  of  the  *'  widows  and  orphans  of  deceased  members,**  and 
its  by-laws  provided  that  a  member's  benefit  should  be  paid  to  such  person  as 
he  might  designate.  A  member  borrowed  the  amount  of  his  benefit  from  his 
sister,  who  paid  his  dues  and  assessments,  and  he  designated  her  as  his  bene- 
ficiary. In  a  controversy  between  the  widow  of  the  memlier  and  his  si8tr>r, 
the  court  determined  that  the  benefit  must  be  paid  to  the  latter,  as  «there 
was  nothing  to  prohibit  the  corporation  from  contracting  witii  the  member 
for  the  payment  of  the  benefit  to  other  persons  than  his  widow  and  orphans: 
Mantely  v.  Knights  qf  Birmingham,  115  Pa.  St.  305.  Of  course,  where  there 
is  nothing  in  the  statute  of  the  state,  the  charter,  or  by-laws  of  the  organisa- 
tion restricting  the  power  of  appointment,  the  member  may  designate  whom- 
soever he  pleases  as  his  beneficiary,  and  no  one  can  question  his  right  to  do 
so:  Gentry  v.  Supreme  Lodge,  23  Fed.  Rep.  718;  MUehell  y.  Orand  Lodge,  70 
Iowa,  360;  Moit^fey  v.  ifuCwil  Relief  Society,  102  N.  Y.  623;  Sa^ft  v.  RaUwttf 
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He,  A98\  96  HI.  309;  KnighU  of  lltmor  r.  Nairn,  60  Mich.  44;  ^<uye  t. 
Adams,  81  Ky.  368.  Under  these  circumstances,  perhaps  the  only  restric- 
tion placed  upon  the  memt)er  in,  that  his  beneficiary  must  have  an  insurable 
interest  in  his  life:  KeysUme  He,  Asin  y  If  orris,  115  Pa.  St.  446;  Mutual 
Benefit  A$9*n  t.  Bojft,  46  Mich.  473;  WhUmare  ▼.  Supreme  Lodge,  100  Mo.  361 
This,  however,  is  a  mooted  qnestion,  and  good  authority  is  found  maintain- 
ing that,  ai  the  member  has  an  insurable  interest  in  his  own  life,  he  maj 
make  his  benefit  payable  to  any  one  whom  he  may  appoint,  although  the  lat» 
ter  has  no  pecnniary  interest  in  the  continuance  of  the  life  of  the  membei; 
and  is  not  of  kin  to  him:  Bloomingtou  etc  Aae'n  v.  Blue,  120  HI.  121;  Milner  ▼« 
Bowman,  1 19  Ind.  449.  And  see  the  discussion  it^fra,  on  the  right  of  the 
member  to  assign  his  benefit. 

On  failure  of  a  member  to  designate  a  valid  beneficiary,  his  benefit  will  go 
to  the  parties  named  in  the  charter  and  by-laws  of  the  association  as  benefi- 
eiaries,  in  the  order  therein  named:  Keener  v.  Grand  Lodge,  38  Mo.  App.  543; 
Arthur  v.  Odd  FelloiM*  etc,  Abs%  29  Ohio  St.  557;  Bialiop  v.  Orand  Lodge,  112 
K.  Y.  627;  Supreme  Council  v.  Priest,  46  Mich.  429;  Maryland  etc  SoHety  v. 
Ctendinen,  44  Md.  429.  On  a  failure  of  the  member  to  designate  a  beneficiary 
capable  ia  law  of  taking  his  benefit,  and  where  there  is  no  one  who,  under 
the  statute,  charter,  or  by-laws  of  the  association*  is  capable  of  taking  at  his 
death,  the  association  is  under  no  obligation  to  pay  to  any  one:  HeUenberg 
T.  District  No.  1,  /.  O.  qf  B,  B.,  94  N.  Y.  581;  Eastman  v.  Provident  etc 
Asio'n,  62  N.  H.  556;  Sioi/t  v.  San  Francisco  etc.  Board,  67  Gal.  567;  Order  of 
Mutual  Companions  v.  Oriest,  76  Gal.  494.  All  of  these  cases  maintain  that 
a  member  of  the  society  has  no  interest  in  the  fund,  and  that  it  cannot  be  re- 
covered as  assets  of  his  estate  by  hia  administrator.  He  has  simply  the 
power  of  appointment,  and  only  those  can  become  beneficiaries  whom  he  has 
appointed,  or  who,  under  the  charter  and  by-laws  of  the  association,  are  en- 
titled to  his  benefit  upon  hia  death. 

The  beneficiary  appointed  by  the  holder  of  a  certificate  in  a  mutual  benefii 
association,  payable  on  his  death  according  to  his  direction,  acquires  only  a 
contingent  interest  in  the  benefit,  if  the  statute,  charter,  or  by-laws  of  the 
society  reserves  to  members  the  power  of  substituting  other  beneficiaries  m, 
the  place  of  those  originally  named.  In  other  words,  the  nomination  of  a 
beneficiary  gives  him  no  vested  right  to  the  benefit,  and  the  member  may  at 
any  time  substitute  another  person  or  class  of  persons,  unless  restrained  by 
the  rules  of  the  society:  Holland  v.  Taylor,  111  Ind.  121;  Knights  qf  Homor  ▼« 
Watson,  64  N.  H.  617;  Barton  v.  Provident  etc  Ass'u,  63  N.  H.  535;  Martin 
T.  StuUmigs,  126  111.  887;  9  Am.  St.  Hep.  620;  Union  MuL  Ass'n  v.  Mont- 
Ifomery,  70  Mich.  687;  14  Am.  St.  Rep.  519;  TUsworth  v.  TUsworth,  40  Kan. 
671;  Milner  v.  Bowman,  119  Ind.  448;  Masonic  etc  Society  v.  Burleliart,  110 
Ind.  189.  Where  the  constitution  of  the  association  permits  the  member  to 
designate  a  new  beneficiary,  the  party  first  named  cannot  prevent  this: 
Lamont  v.  Orand  Lodge,  81  Fed.  Rep.  177;  as  his  consent  to  a  change  of 
beneficiary  is  not  required:  Union  Mut  Ass'n  v.  Montgomery,  70  Mich.  587; 
14  Am.  St.  Rep.  619.  It  makes  no  difference  that  the  person  last  designated 
'  ia  ontside  the  member's  family,  and  has  no  insurable  interest  in  his  life: 
*  Lamont  v.  Orand  Lodge,  31  Fed.  Rep.  177;  Lamont  v.  Hotel  Men's  etc  Ass\ 
86  Fed.  Rep.  817. 

Upon  the  death  of  a  member,  the  interest  of  the  last  designated  benefidary 
becomea  vearted,  and  he  may  compel  the  payment  of  the  benefit  by  assess- 
ment, or  sQch  other  means  as  are  provided  him  by  law  or  the  charter  and 
by-laws  of  tlie  aoeiety:  Unkm  Mut.  Ass'n  r.  Montgomery,  70  Mich.  687;  14 


MmL  etc,  Sode^  r.  Bm-lAart,  110  lad.  189. 

The  onlf  rutriction  apon  tbe  power  of  tha  member  to  ohuige  hii  benefi- 
^Mrj  at  will  u  mcb  m  i*  fooad  m  the  etfttnte,  charter,  or  by -Uwi  of  (he  society. 
The  cbkPge  mnet  be  made  in  the  murner  designated  in  each  prorUioiu,  or  it 
will  be  Toidi  Wtndt  r.  lotoa  Legion  qf  ffmor,  72  Iowa,  SS2;  Maribt  r.  Stai- 
Mv^  126  lU  SB7;  9  Am.  St  Bop.  620;  HoUatid  t.  Taylor,  11)  lod.  121;  JV«. 
Homal  Am'n  v.  Slrgitt,  28  Mo.  App.  SO;  SitAnumd  v.  Johmm,  28  Minn.  447. 
^e  mode  tgread  upon  in  (he  contnct  of  membership  by  which  tiia  benafi- 
oiary  may  be  changed  ii  a  matter  of  labitaDce,  and  mmt  be  compliad  withi 
ymional  etc  Aid  Sodetj/ r.  Lupoid,  101  Pa.  Sk  III;  Oentiy  v.  Siiprvnu  Lodgt. 
23  Fed.  Rep.  71S;  ffoUl  Mtn't  tic  Au'n  r.  Brown,  33  Ped.  BepL  II;  Obit- 
Head  r.  Miuoaie  efc  Sodelg,  37  Kan.  93. 

The  law*  and  regulation  of  the  eociaty  detaroiina  the  righta  of  the  partiaa 
aod  of  the  beneHciary,  and  become  part  of  the  contract,  the  same  a*  if  written 
in  the  certilicate:  Holland  y.  Taj/loTt  111  Ii\d.  121;  Union  Mat,  Au'nr.  llonl- 
gomert,  70  Mich.  C87;  14  Am.  St.  R«p.  CIS;  Artlatr  v.  Odd  Ftllout' AmTn,  S9 
Ohio  St.  6S7;  Oeeola  TrOx  Red  Men  r.  Sdimidl.  61  Md.  106.  And  wb«ce  Uw 
member  raaarvea  tbe  right  to  change  hia  beneficiary,  the  law  will  reapeet  any 
change  which  be  may  make  in  pamaace  of  bii  rights:  Burton  t.  Providenl 
tte,  Ai^n,  63  N.  H.  63fi;  Richmond  t.  Jahnton,  28  Mino.  447;  and  it  will  be 
preaamed  that  tbe  ehange  of  benefioiary  waa  made  a*  provided  by  law  and 
(ha  nilei  and  legnlationa  of  tha  aoaiety:  Ifatonie  etc.  Sodelf  t,  [tm  Hill  t.  110 
Ind.  193;  Amtrican  Legion  q/*  Hmcr  v.  Perry,  140  Maaa.  680. 

If  a  member  beoomes  aiupendad  for  non-payment  of  aaeesameDta,  he  may. 
In  hia  application  for  reinatatement,  designate  a  new  beneficiary,  and  the  aa- 
•Delation,  by  readmitting  bim,  accepta  the  change:  Daiidton  t.  Supreme 
Lodge,  23  Ho.  App.  S63.  A  member  may  change  his  bansfimaay  from  bii 
wife  to  his  mother  imdar  a  lata  itAtnte  in  MasHwhnsetti:  Marat  r,  SKprtmt 
Council,  149  Maaa.  612;  although  a  oontrary  mle  formerly  existed:  BUtf  i. 
Odd  Felbnm'  etc  Aiin,  142  Maaa.  224;  or  he  may  make  inoh  c)uHig«  from  a 
deoaaaed  wife  to  hie  eeoimd  wife;  MiUard  t.  Legiom  (jT  Honor,  81  CU.  MO. 
But  tbe  beneficiary  eannot  be  changed  when  the  charter  apeoally  prondee 
how  and  to  whom  tha  benefit  aball  be  paid:  Preebfterian  etc  fmrnd  t.  AUat, 
116  Ind.  098.  Thna,  though  a  diroroad  wife,  by  (Ataiaiug  tha  dinvM^  would 
kaa  ber  right  aa  baneSoiary  by  daaignation,  still  an  attempt  by  (he  member 
to  change  the  benefioiary  by  designating  hia  aiater  and  son  aa  banafioiariea 
would  be  Toid  m  to  the  aiater,  and  the  aon  would  take  tha  entire  bene€t:  Tf- 
ier  V.  Odd  FelloK^  ete.  Att'n,  146  Haas.  134.  Whan  partieular  proriaico  ia 
made  aa  to  (he  manner  in  whioh  a  change  of  beaefioiariaa  moat  ha  affected, 
or  to  whom  the  beneBt  mnat  go  upon  a  future  of  nominatiao,  aa  att«mpt«d 
ehange  of  deaiguation  of  beneficiary  by  laat  will  is  Toid,  and  the  fund  will  go 
to  tbe  peraona  provided  by  tha  regulations  of  the  aociety:  Suprmte  (kmmjl  t. 
Perry,  140  Maaa.  S80;  Holland  t.  Tayloi;  III  Ind.  121;  OlmHead  w.  Maeonie 
etc  Sodety,  VI  KaiL  93;  Wtndl  v.  Iowa  Legm  qt  Honor,  72  Iowa,  682;  8ie- 
pAeiMM  T.  SlgiAeMOn,  64  Iowa,  634; //diner  T.  Iowa  Ltgionqf  Bomor,  78  Iowa, 
245. 

ABSiamniTT  of  BaitinT.  — Wbereamambar  otabenafit  aaaomation  baa 
a  right  to  ohange  the  benefioiary  named  in  the  oertjfloate  of  memberahip,  and 
no  praaeribad  method  of  making  (he  ohange  ia  ahown,  an  aasignnraot  of  (ba 
certificate,  with  a  direction  (o  tbe  iooia^  to  pay  Oie  benefl(  to  tha  aaaigna^ 
eSecta  a  dungs,  and  is  valid. 

Erery  one  has  an  inaurable  interest  In  his  own  life,  aad  wkw  ba  gcoowM 
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a  certificate  for  himself,  and  pays  the  awessmenta,  it  is  immaterial  whether 
or  Qot  the  heneficiary  designated  by  him,  or  the  assignee,  has  an  iii^iiraMe 
interest  in  his  life:  Milner  ▼.  Bowman,  119  Ind.  448;  Martin  v.  StnUtinj-s,  126 
HI.  387;  9  Am.  St.  Rep.  620;  8iD\ft  t.  jRaUway  Pasaengen*  etc  Ahu'h,  96  IlL 
309;  Lamont  ▼.  AsaoekUkm,  30  Fed.  Rep.  817;  Lamont  ▼.  Grand  Lodg^,  31 
Fed«  Rep.  180;  Orand  Lodge  ▼.  Elaner,  26  Mo.  App.  118.  This  rale  rcmaina 
applicable,  though  a  by-law  of  the  society  provides  that  no  certificate  shall 
Issae  unless  the  beneficiary  has  an  insurable  interest  in  the  life  of  the  mem- 
ber: McFarktnd  t.  Oreaih,  35  Mo.  App.  112.  lu  some  states,  however,  a  dif- 
erent  rule  prevails.  In  them  it  is  considered  a  wager-policy,  and  against 
public  policy,  to  allow  any  one  not  related  by  blood  or  otherwise,  nor  a  cred- 
itor of  the  member,  and  therefore  having  no  insurable  interest  in  his  life,  to 
become  the  owner,  by  assignment  or  otherwise,  of  the  certificate  which  en- 
titles the  beneficiary  to  the  member's  benefit  upon  the  event  of  his  death: 
Sdtonfield  v.  Turner,  75  Tex.  324;  Price  v.  Knights  qf  Honor,  68  Tex.  .S67. 
Even  in  these  states,  a  creditor  of  a  member  may  lawfully  become  the  owner 
of  a  right  to  the  benefit  to  an  extent  requisite  to  protect  him  against  ulti- 
mate loss  of  his  claim,  and  so  a  purchaser  or  assignee  of  it  will  be  recognized 
I  as  having  an  interest  therein  sufficient  to  repay  him  his  purchase-money  in- 

I  vested  in  it^  including  advancements  in  the  way  of  assessments,  dues,  and 

premiums  to  preserve  and  keep  the  certificate  in  force,  with  lawful  interest: 
Sthonfield  v.  TSimer,  75  Tex.  324.     A  certificate  of  membership  on  the  life  of 
[  one,  taken  by  another,  who  has  an  insurable  interest  therein,  for  the  purpose 

'  of  assigning  it  to  a  third  person,  who  has  no  such  insurable  interest,  makes 

the  certificate  in  the  hands  of  such  assignee  a  wagering  policy,  upon  which 
an  action  cannot  be  maintained:  Keystone  etc,  Ans'n  v.  Norris,  115  Fa.  St.  446. 
A  certificate  of  membership  in  a  benefit  sasociation  is  in  the  nature  of  an.in- 
suranoe  policy,  and  its  assignment  or  transfer  to  a  creditor  of  the  beneficiary, 
except  to  the  amount  of  his  debt,  is  against  public  policy,  and  cannot  be  en- 
forced. Tet  if  the  assignment  is  not  forbidden  by  the  rules  of  the  society, 
and  its  Talidity  is  recognised  by  the  association  after  the  death  of  the  benefi- 
ciary, by  payment  of  the  money  to  the  assignee,  the  heirs  of  the  deceased 
beneficiary  oannot  eomplain;  StoeOoer  t.  7%>riUon,  88  Ala.  241. 

In  Bryne  t.  Casey,  70  Tex  247,  on  the  face  of  the  benefit  oertifioate  it 
appeared  that  the  wife  of  a '  <iember,  whose  name  was  mentioned  therein  aa 
benefieiary,  was  not  a  party  to  the  oontraot  with  her  husband,  evidenced  bj 
it.  It  was  subject  to  be  surrendered  by  the  rules  of  the  loeiety,  which  were 
after  its  issuance  amended  so  as  to  permit  a  surrender  of  the  owtificate  with- 
ont  the  eonsent  of  the  beneficiary.  8nbaeqnently  the  original  certificate  was 
surrendered  by  the  member  and  another  issued  to  him,  who^  prior  to  his 
death,  assigned  the  new  certificate  for  a  full  consideration  without  frand,  and 
the  court  decided  that  the  wife  was  not  thereby  deprived  of  any  legal  right| 
that  her  ignonu&oe  of  tiie  surrender  of  the  original  certificate  and  failure  to 
give  assent  thereto  were  immaterial;  and  that  not  being  a  party  to  tiia 
original  oertifioate,  she  oonld  not  complain  of  the  change  of  the  roles  td  the 
assodation,  and  that  the  assignee  was  therefore  entitled  to  recover. 

Associations  formed  for  the  payment  of  stipulated  sums  of  money  to  the 
lamiliee  or  heirs  of  deeeaeed  members  are  not  empowered  to  issue  oertificatee 
of  membership  payable  to  named  beneficiaries,  "or  ■wigni,"  nor  payabia 
upon  death  of  the  member  to  others  than  the  family  or  heirs  of  the  membert 
Stale  ▼.  PeoplB*s  etc  Ass\  42  Ohio  St.  579.  Upon  the  death  of  the  member, 
the  interest  of  the  beneficiary  in  the  benefit  fund  becomee  vested,  and  snch 
beneficiary  can  assign  the  same  at  any  time  before  payment:  JfidUl^aii  iMMal 
€tc  As^n  V.  Bolfe.  76  Mich.  146. 


Alpf  &  Co.  V.  Badah. 

[77  TuAi,  no.) 

TftiM-MAUL— What  CoxanTUTES  a  Thadb-uark  b  a  Qcxsnoa  a* 
Law  for  tha  oonrt.  Whether  ■  tmle-mark  hu  been  to  ccoutitutvd.  And 
if  M  con(titat«d  whether  then  hsa  been  ui  inrringemsnt  of  i^  •!• 
ordinArily  qnaatiimA  of  fkct  for  the  jury. 

Tbadb-ha&k  —  Wbat  COKnrrcrm,  amu  Ridht  o*  Owkk*.— The  owner 
of  An  originAl  trkde-mirk  will  be  protected  in  the  ezclnu*e  nae  of  >ll 
inarLi,  forBU,  or  tyiuboU  kppropriAted  m  dMigDAtiug  the  true  origii)  or 
ownerdiip  of  the  article  fa>  which  thay  are  aSied.  But  be  h**  no  right 
to  the  oicln«iva  maa  of  toy  words,  letten,  fignraa,  or  aymLoU  wbicli 
have  no  relAtion  to  tha  origin  or  ownerehip  of  the  gooda,  and  are  only 
meant  to  indicate  their  names  iir  quality.  He  haa  no  right  to  Appro- 
priate a  aiga  or  aymbol  which,  Trom  the  nature  of  Uie  tact  it  ia  need  t« 
aignify,  othera  may  etnploy  with  eqaal  truth,  and  therefore  haTe  an 
aqnal  right  to  employ  for  the  eaine  purposei. 

TKAva-KAKi.  —  WoBD3  IK  COMMON  UsB  Are  comnuui  property,  and  no  ^> 
oluaivB  right  to  the  use  of  such  words  can  b«  Acquired  by  adopLiDg  tLom 
aa  a  trAile-mark,  uoleai  they  are  used  in  an  u-Iiilrary  or  faacihLl  aaoae, 
and  not  in  their  ordinary  eignification. 

bADa-MAHK.— Words  "  Miobobk  Killer,"  naed  in  tbeir  ordinary  and  not 
in  any  arbitrary  oc  fanciful  aenie.  cannot  oonatitute  a  trada-ma^ 

fftAiFD  — Imitahon   or  Labsi.  —  Althongh  «  peculiar  dovioa   on    Ubeb 

adopted  by  one  nuy  cot  constitute  a  trade-mark,  still  if  it  ia  imitated 

1  by  saotber  in  a  way  calculated  to  deceive  and  does  deceive  ordinarily 

~  prudent  paraons,  they,  and  the  one  wboae  label  ia  imitated,  are  entitled 

to  protoction]  bnt  whan  tha  labela  ara  an  entirely  diaaimilar  aa  not  to  da- 

oeiva  ancb  peraoua,  no  aotjon  will  lie  tor  Iiandnleat  imitaUam. 

WcUton,  BUI,  and  Walton,  for  the  appellaati. 

Dowell  andPotey,  for  the  appellee. 

Acker,  F.  J.  William  Radam  brought  this  suit  agaiiist 
Charles  AlB*  &  Co.,  a  firm  oompoaed  of  Charlea  MS  and  Joe 
K.  HMm,  and  i^nst  the  members  of  the  firm  individually, 
to  recover  dam^es  for  alleged  infringement  of  a  trade-mark, 
and  for  injunction  reetralning  the  defeodants  from  using  the 
alleged  infringing  trade-mark. 

The  trial  by  jury  resulted  in  a  verdict  for  plaintiff  for  one 
.  aent  damagee,  and  judgment  was  rendered  perpetuating  the 
J  injunction,  from  which  the  appeal  is  proEecuted. 

The  alleged  tradL-mark  of  plaintiff  consisted  of  the  words 
"  Microbe  Killer,"  uaed  in  oonjunction  with  a  device,  symbol, 
•r  illuetration  repreeentinf;  a  man  in  the  attitude  of  striking  a 
homan  skeleton  with  a  bludgeon.  The  words  and  illustration 
are  printed  on  a  white  paper  label  eight  and  a  half  by  five  and 
ft  half  inchfii  in  dimenaiooa,  with  a  red  border  around  it,  the 
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words,  letters,  figures,  or  symbols,  which  have  no  relation  to 
the  origin  or  ownership  of  the  goods,  but  are  only  meaat  to 
indicate  their  names  or  quality.  lie  has  no  right  to  appro* 
priate  a  sign  or  symbol  which,  from  the  nature  of  the  &ct  it 
is  Qsed  to  signify,  others  may  employ  with  equal  truth,  and 
therefore  bare  an  equal  right  to  employ  for  the  same  pur> 
pose.' " 

Words  in  common  use  are  common  property  of  the  people, 
and  no  exclusive  right  to  the  use  of  Buch  words  can  be 
acquired  by  adopting  them  as  a  trade-mark,  unless  they 
be  used  in  an  arbitrary  or  fanciful  sense,  and  not  in  their 
ordinary  signiScation:  Browne  on  Trade-Marks,  Bee.  161; 
Fiiley  v.  Faasett,  44  Mo.  169;  100  Am.  Dec.  279. 

On  the  trial  the  plaintiff  testified  that  the  words  "  Microbe 
Killer"  mean  fungus  destroyer;  that  the  word  "microbe"  was 
intended  to  signify  fungus;  that  in  using  the  name  "  Microbe 
Killer"  he  intended  to  convey  the  meaning  that  it  kills  those 
things,  and  that  the  name  "  Microbe  Killer  "  means  destroyer 
of  microbes. 

That  the  words  are  English  words  in  common  use,  of  known 
signification  And  fixed  meaning,  we  think  there  can  be  no 
doubt,  and  that  they  were  employed  by  the  plaintiff  in  their 
ivdinary  and  not  in  any  arbitrary  or  fanciful  sense  is  shown 
beyond  question  by  the  testimony  of  the  plaintiff  himself. 
Under  the  authorities  mpra,  we  think  it  quite  clear  that  the 
words  "  Microbe  Killer  "  as  used  by  the  plaintiff  did  not  con< 
stitute  a  trade-mark. 

Notwithstanding  plaintiff  has  no  real  or  legal  trade-mark. 
If  the  defendants  had  intentionally  simulated  the  peculiar  de- 
vice or  symbol  employed  by  plaintiff  on  his  labels,  and  sach 
simulation  was  calculated  to  deceive  ordinarily  prudent  per^ 
sons,  and  did  deceive  such  persons,  the  plaintiff  would  be 
entitled  to  protection  gainst  the  constxinenceB  of  such  decep- 
tion, not  because  of  his  device  or  symbol  being  a  trade-mark 
in  the  legal  sense  of  that  term,  bat  beoaose  of  the  fraud  and 
deception  practiced  by  the  defendants  upon  the  plaintiff  and 
the  public. 

In  this  case,  however,  the  labels  ased  by  the  plaintiff  and 
defendants  respectively  are  eo  entirely  dissinular  that  we  do 
Dot  think  it  possible  for  any  person  of  ordinary  prudence  and 
caution  to  have  been  deceived  by  defendants'  label  and  thereby 
induced  to  buy  their  remedy  when  the  paiebaaer  dedred  aod 
intended  to  buy  the  plaintiff's  remedy. 
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Other  assignments  of  error  are  immaterial,  and  will  not  be 
discussed,  as  what  we  have  said  disposes  of  the  case. 

We  aiie  of  opinion  that  the  judgment  of  the  court  below 
should  be  reyersed,  and  judgment  rendered  here  that  appellee 
take  nothing  by  his  suit,  and  that  he  pay  all  costs  of  this  and 
of  the  court  below. 

On  petition  for  rehearing,  the  following  opinion  was  ren- 
dered:— 

Stayton,  C.  J.  Judgment  haying  been  rendered  in  accord- 
ance with  the  opinion  of  the  commission  of  appeals,  both 
parties,  in  effect,  ask  that  the  judgment  be  so  reformed  as  to 
remand  the  cause  for  further  proceedings. 

Appellants  desire  this  to  enable  them  to  prosecute  their 
oross-bill  for  damages;  and  appellee  suggests  that  he  may  be 
able  to  offer  further  eyidence  on  another  trial  tending  to  show 
that  his  right  has  been  infringed,  even  if  it  be  true  that  th^ 
words  *' Microbe  Killer"  may  not  constitute  a  trade-mark. 

Without  in  any  respect  qualifying  the  former  opinion  as  te 
the  law  of  the  case,  the  former  judgment  will  be  set  aside,  and 
a  judgment  here  entered  reyersing  the  judgment  of  the  court 
below  and  remanding  the  cause  for  further  proceedings. 

Tbabs-mabkb.  — As  to  whak  ooostitatet  a  trade-mark,  and  the  rights  of 

the  owner  thereof  see  Canoett  t.  ffastard,  121  N.  T.  484;  18  Am.  St  Rep. 

883^  and  note;  Cigar  Mater^  P.  Union  t.  Oonhaim,  40  Minn.  243;  12  Am.  St 

*  ReiK  728,  and  note;  KeOer  t.  Ooodridk,  117  Ind.  666;  10  Am.  Si.  Rep.  88» 

I  and  note;  Amfo  Oem«iU  Oo.r.  lA  Page^  147  Maae.  206;  9  Am.  Si.  Rep.  686^ 

and  noU  688^  680;  litteaifit  y.  Bnmd,  86  Ky.  831;  9  An.  8k  Bep.  282.  and 
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Ihtbbnational  and  Grbat  NoBTHBBir  Railway 

Company  v.  Prinob, 

(77  Tnue,  8M.] 

Miffna  Mm  Siktaiit— LiABiLnrr  of  Rahjmiad  OoMPAirr  iob  Act  of 
ViOB-PBliroiFAli.  —  A  train-master  who  has  oontrol  of  all  trains,  em- 
ployees, and  ererything  which  goes  npon  the  track  on  his  division,  has 
■aeh  relatioii  to  tiie  railway  eompany  that  he  is  deemed  its  representa- 
tm;  and  if  he  violatee  rales  made  for  the  government  and  protection 
of  employees,  hy  inviting  third  persons  to  ride  on  hand-cars,  thus  placing 
them,  while  they  are  ignorant  of  snoh  rales,  in  a  position  where  they 
m  injured  by  Uie  negligence  of  tlie  company's  servants,  the  eompany 
m«t  rsapood  in  damages  for  the  injury  thns  resnlting. 

Wmui  AamMOT  (UHiroT  lui  Prwumbd  from  the  fact  that  one  assumes  to  do 
some  act  in  that  character,  yet  where  the  fact  of  agency  is  establishedt 


(M  pawar  wbuu  Ihm  ^ODt  uAoallj  Biercim  m  bu  principal  a  boBiBCra, 
•nd  over  other  emplnyeea  to  which  they  comtantly  yield  obedience,  mkj 
be  lookad  to  M  evidaoce  of  the  actual  power  possenwl  by  ^a  KgenL 

RaILROAV  COMPINV  MUST  BlTMTitir  Ohoihakt  a*b  Rsasohablk  Cabi 
for  tke  nfsty  of  ■  pkseognr  Inrfully  on  ita  huid-car. 

IvsTKUcnonB  Ikvoltino  Abotrict  PEOPOsmosa  kre  propwly  rcfnae^ 
especially  when  the  charges  j^tcd  fairly  present  the  case  to  the  jary. 

Practics — DiFosiTtoN.  —  Objiction  to  the  manner  and  form  of  takings 
depuailiao  Buut  be  made  at  the  tiuia  the  deposition  waa  taken.  Such 
abjection  cannot  b«  made  for  the  fiiat  tiuie  at  the  trial, 

W.  0.  HiUchi»o»  and  B.  B.  Row,  for  tbe  appellant. 

Denman  and  Franklin,  and  0.  T.  Brown,  for  the  appellee. 

Staytoh,  C.  J.  This  esse  was  before  this  court  at  a  former 
term:  64  Tex.  144.  The  holding  then  was  that  the  petition 
■tated  a  cause  of  sction,  and  :  Ithough  there  are  other  que»- 
tions  now  presented,  the  main  inqoiry  now  is,  whether  tha 
evidence  supports  the  avermente  of  the  petition. 

When  injured,  appellee  was  riding  on  a  hand-car,  which  tho 
evidence  shows  wag  against  the  rules  of  the  company,  such 
cars  being  intended  only  for  the  transportation  of  employees, 
tools,  and  such  other  things  as  were  necessary  to  be  used  on 
the  road. 

The  petition  alleged,  in  effect,  that  the  company  was  not 
accustomed  to  transport  passengers  on  its  hand-cars,  but  that 
on  the  occasion  when  appellee  was  injured  it  did  invite  him 
and  others  to  take  passage  on  its  hand-car  lor  the  parpose  of 
reaching  a  place  on  the  road  where  a  dead  person  had  been 
found,  to  which  pluce  the  persons  so  received  on  the  car  were 
going  to  hold  an  inquest,  which  the  company  for  its  own  vin- 
dication desired  should  be  held. 

Appellee  further  alleged  that  he  went  on  the  car  at  the 
Invitation  of  the  company;  that  the  car  waa  operated  and 
managed  by  appellant's  servants,  through  whose  negligence 
he  was  injured. 

The  evidence  shows  that  it  was  a  violatioa  of  the  printed 
rules  of  the  company  to  transport  others  than  employees  on 
band-cars,  but  does  not  show  that  appellee  was  aware  <rf  that 
rule. 

On  the  morning  of  the  day  on  which  the  accident  occurred, 
one  Hume,  who  was  train-master  on  that  part  of  appellant's 
road,  sent  a  telegram  to  the  section-foreman  <rf  that  seetjon, 
directing  him  to  take  the  coroner  and  his  jury  to  the  place 
where  tlie  dead  body  was  found;  and  there  can  be  no  doubt 
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J  bat  that  he  expected  this  to  be  done  on  hand-cars  of  which 

the  section-foreman  had  the  immediate  control. 

The  testimony  of  Hame  is  to  the  effect  that  he  had  no  right 
or  power  derived  from  appellant  to  direct  the  use  of  its  hand- 
cars for  the  purpose  for  which  he  did  direct  them  to  be  used. 
His  eyidence  as  well  as  that  of  the  road-master  tends  to  show 
that  he  had  general  control  of  all  U^ains  engaged  in  trans* 
portation  of  passengers  or  freight,  but  that  he  had  no  right  to 
\  control  hand-cars,  which  were  for  the  use  of  employees  of  the 

company  only,  and  under  the  control  of  the  road-master. 

A  witness  who  seems  to  have  been  in  the  employment  of 
appellant  at  time  appellee  was  injured  stated  that  he  was 
'*  familiar  with  the  duties  of  a  railroad  train-master.  He  has 
oontrol  of  all  trains  on  his  division;  he  regulates  everything 
f  that  goes  on  the  track  on  his  division.     His  position  is  supe- 

rior to  that  of  train-dispatcher;  he  has  control  of  all  trains 
run  on  his  division.  In  the  absence  of  a  division  superin- 
tendent  he  has  the  authority  of  such  superintendent,  and  has 
control  of  everything  on  his  division.  I  do  not  think  that 
there  was  any  division  superintendent  on  the  Laredo  and 
Taylor  division  when  Mr.  Prince  was  hurt  by  the  hand-car." 

Another  employee  stated  that  *'  Hume,  as  said  train-master, 
had  exclusive  control  of  his  section  as  to  other  employees  on 
the  road,  and  the  general  management  of  the  road  as  to  said 
snbdivisBon,  to  wit,  from  Taylor  to  Laredo.  All  employees 
were  subject  to  his  orders  on  said  section.*' 

Another  employee,  after  stating  that  Hume  bad  directed 
him  to  have  the  inquest  held  and  to  use  hand-oars  in  trans- 
porting the  coroner  and  jury,  said:  **Hume  was  train-master 
of  this  division,  and  as  such  was  my  superior,  and  directed  me 
to  do  what  I  did  in  this  matter.  At  that  time  there  was 
no  division  superintendent,  but  a  division  train-master,  Mr. 
^  Huma   Mr.  Hume,  as  train-master  of  this  division,  had  gen- 

eral control  of  all  employees  on  this  division.  When  I  want 
anything  I  apply  to  Mr.  Hume,  and  iu  general  communicate 
with  him  about  all  things,  except  when  we  are  sued,  in  which 
event  I  communicate  with  the  law  department." 

Under  this  state  of  facts,  it  is  contended  that  the  evidence 
was  not  sufficient  to  justify  a  finding  that  Hume  had  author- 
ity to  use  the  hand-cars  for  transporting  the  coroner  and  his 
jury  to  the  place  where  the  body  was  found  on  the  track. 

We  are  not  prepared  to  hold  that  the  evidence  did  not  jus- 
tify a  finding  that  Hume  had  authority  to  use  the  hand-cars  as 
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they  were  used,  for  it  tends  to  show  that  he  was  the  representar 
tive  of  the  company  on  that  part  of  its  road  in  respect  to  all 
matters  connected  with  its  use  of  its  road,  cars  of  all  kinds, 
and  the  services  of  its  employees. 

A  person  having  such  a  relation  to  a  corporation  and  to  its 
business  must  with  reference  thereto  be  deemed  its  representa- 
tive, and  his  act  the  company's  act. 

If  he  violates  rules  made  for  the  government  and  protection 
of  employees,  and  thus  places  persons  ignorant  of  such  roles 
in  position  where  they  are  injured  by  the  negligence  of  the 
company's  servants,  it  must  respond  in  damages  for  the  injury 
thus  resulting. 

The  question  of  extent  of  Hume's  power  was  fairly  sub- 
mitted to  the  jury,  and  with  the  evidence  before  them,  their 
verdict  must  be  deemed  conclusive  of  the  question. 

While  the  fact  of  agency  cannot  be  presumed  by  the  simple 
fact  that  one  assumes  to  do  some  act  in  that  character,  yet 
where  the  fS&ct  of  agency  is  established,  the  power  which  the 
agent  actually  does  exercise  in  his  principal's  business,  and 
over  other  employees  to  which  they  constantly  yield  obedience, 
may  be  looked  to  as  evidence  of  the  actual  power  possessed  by 
the  agent. 

The  charge  of  the  court  did  not  require  of  appellant  the  ex- 
ercise of  that  degree  of  care  which  it  is  necessary  the  carrier 
of  passengers  in  vehicles  intended  for  that  purpose  shall  use, 
but  informed  the  jury  that  appellant  would  be  liable  <mly  in 
the  event  appellee  was  lawfully  on  the  car,  and  while  there 
injured  by  the  failure  of  servants  of  appellant  to  use  ordinary 
or  reasonable  care. 

The  court  further  informed  the  jury  that  appellant  would 
not  be  liable  if  the  injury  complained  of  resulted  from  the  act 
of  a  fellow-passenger  or  from  unavoidable  accident 

The  evidence  tends  to  show  that  the  hand-car  was  running 
at  an  unusually  rapid  speed  when  the  accident  occurred,  and 
that  a  temporary  resting-place  for  the  legs  or  feet  of  those  sit- 
ting on  the  front  part  of  the  car,  improvised  for  the  occasion, 
gave  way,  and  that  appellee  and  others  thereon  sitting  were 
thus  caused  to  fall  in  front  of  the  car,  from  which  they  re- 
ceived injuries. 

There  was  also  some  evidence  tending  to  show  that  the  act 
of  one  not  a  servant  of  appellant  may  have  caused  the  acci- 
dent. What  the  real  cause  was  was  for  the  determination  of 
the  jury,  as  was  it  for  them  to  determine  whether  the  injury 
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resulted  from  the  negligence  of  the  servants  of  appellant.  The 
jury  may  have  come  to  the  conclusion  that  the  arrangement 
for  seating  appellee  and  others  who  were  going  to  the  inquest 
was  not  such  as  under  the  circumstances  ordinary  prudence 
demanded,  and  that  this  caused  the  accident,  and  if  so,  we 
cannot  say  that  there  was  not  evidence  to  sustain  such  a 
finding. 

We  know  from  the  evidence  that  the  rest  for  the  legs  or  feet 
of  those  seated  on  the  front  of  the  car  gave  way,  and  caused 
those  there  sitting  to  fall  before  the  moving  car,  and  that  it 
did  fall  is  some  evidence  that  it  was  not  properly  placed  or 
secured,  which,  in  the  absence  of  some  evidence  that  it  could 
not  have  been  well  secured  consistently  with  the  proper  use 
of  the  car,  the  jury  was  authorized  to  look  to  on  the  question 
of  negligence  or  not. 

Being  lawfully  on  the  hand-car,  it  was  the  duty  of  appellant 
to  exercise  at  least  ordinary  care  for  the  safety  of  appellee: 
WhUehead  v.  SL  Louis  etc,  Ky  Oo.^  99  Mo.  263. 

The  charges  requested  which  were  intended  to  inform  the 
jury  as  to  the  facts  which  would  not  have  conferred  on  Hume 
authority  to  transport  the  coroner  and  jury  on  hand-cars,  and 
as  to  the  effect  of  his  directing  this  to  be  done  if  this  was  in 
excess  of  his  power,  were  but  abstract  propositions,  more 
likely  to  mislead  the  jury  under  the  evidence  than  to  give 
them  a  correct  view  of  their  duties,  and  were  properly  refused, 
and  especially  so  in  view  of  the  fact  that  the  charges  given 
by  the  court  &irly  presented  the  questions  in  the  case  to  the 
jury. 

An  intenx^atory  propounded  to  a  witness  whose  testimony 
was  taken  by  deposition  was  as  follows:  ''  Please  state  any 
other  fact  or  facts  within  your  knowledge  regarding  the  mat- 
ter the  same  as  if  directly  questioned  about  it";  and  without 
objection  made  before  the  trial  the  answer  to  this  interrogatory 
.  was  objected  to  on  the  ground  that  it  was  general,  and  did  not 
tend  to  elicit  any  particular  fact  or  facts. 

The  objection  was  one  that  went  to  the  manner  and  form  of 
taking  the  deposition,  and  to  have  been  available  should  have 
been  urged  in  proper  time  and  manner.  Such  objections  can- 
not be  made  for  the  first  time  during  the  trial. 

The  answer,  however,  did  not  state  a  single  fact  that  was 
not  proved  by  most  of  the  witnesses;  i.  e.,  that  the  section- 
foreman  took  the  coroner  and  jury  out  on  the  hand-cars,  and 
that  appellee  was  hurt^ 


on  which  the  coroner  and  jury  were  taken  oat,  tbe  operator 
who  received  the  teleKrama  w&t  permitted  to  state  the  mea- 
B.ige,  which  in  no  material  respect  differed  from  tbe  oopy  filed. 
There  was  no  error  in  admitting  this  evidence,  bat  had  there 
been,  no  injury  could  ban  reanlted,  oa  it  related  to  a  matter 
about  which  there  wa«  no  controversy. 

Tlie  cause  having  been  fuirly  snbmitted  to  the  jny  on  evi- 
dence which  cannot  be  mid  to  be  insnfficient  to  BUtaia  tha 
verdict,  the  judgment  must  be  affirmed. 

Thb  cask  or  <hdf*te.  JTy  (h.  t.  Dautini,  77  Tax.  22S,  wu  an  ftppail  fmni 
a  varJict  au<1  juilgiiimt  tor  St«  UioitsMtd  <lflBBi«  ii  tanror  ef  the  appallM^ 
Daltai  Dswhin*.  On*  Haaaann,  wbo  had  i^rp  of  a  aBrtiim  of  appdlam^ 
road,  waa  going  to  a  place  oallod  BrownTood  on  a  buKL-aar  balnoging  to  a{k 
palUnt,  to  gat  and  carry  to  Mra.  Dawkina,  the  motlier  of  the  appalloc^  aome 
pri>i>erty  belooging  to  her;  K1<1  the  appellee,  a  boy  aeran  yean  of  «g<^  waa 
taken  along,  with  the  couaent  of  his  mothar,  to  poiot  o«t  tb«  prefvrty.  Oa 
the  way,  from  Boma  nnezpIaiDad  oasae,  the  appallaa  wai  throwB  frma  Aa 
tax  and  iajim>L  Thia  faaad-car  wm  fcovided  liy  tha  ^pellaut  iat  tha  par- 
poaa  i>[  carrying  it*  employees  and  their  toola  to  and  from  work,  and  for  ao 
other  purpose.  The  employeea  of  appellant  who  had  charge  of  tbe  hand-car 
hail  Frequently  niol  it  aa  a  meam  of  coaveyauoe  to  Brownwuod  irtrao  going 
hitlier  opon  their  awn  boaiEraaa,  and  tlley  had  often  allowed  pecacma  net  OD*- 
neeteii  wiA  the  oampany  to  nde  upon  \.%,  ootwithatanding  the  rvlaa  of  tba 
appellant  forbada  ita  being  n*«d  for  Uia  tranaportation  of  paaaeagara,  nv 
vere  paaaangar  farea  ever  recaired  for  inch  trsDiportation. 

Appellant  oompUiiMd  of  the  followiug  ehu^ea  giTen  bj  tte  ooarti 
'  I.  That  it  muit  appear  from  the  aridenea  that  plautiff  had  nntiea  at 
Aefendant'*  nilaa  agaiaat  pwMaagen  bcnig  awniad  an  tba  hBnd<enr.  2.  YbaX 
tbe  defendant  woqI<^  be  bonnd  by  the  acta  of  ita  aarrant*  done  witUu  tba 
loopa  of  ita  ■pparant  aatbonty.  3.  That  'when  a  railroad  oompany  ha* 
adopted  rulea  furbidding  Uie  uae  of  oartain  oara  by  paaaengm,  bat  by  oon- 
aont  of  officera  or  agents  aatboriaed  te  gireoeneent  thajrarababifeaaBy  diw*. 
gardeil,  Ibv  j«ry  are  Mrthariaad  to  take  aaab  aatim  of  aaid  aampany  into 
conaiderataon  indBterBiiniitg  wbetbaa  «c  aaiaoak  tdIm  have  bean  abandoned 
or  relaxB'l  by  tha  coapaay.' " 

The  supreme  court  declared  that  theae  ohargea  were  not  warranted  by  Ika 
fact*  proved.  AppelUnt  waa  DOt  angled  in  carryinf  paaaengen  an  tba  ln*d- 
cnr,  and  the  appellee  did  not  oaoapy  tkat  relatfaoD  to  tha  -yptlHwt.  whla  tba 
ellect  ef  the  cliarga  waa  to  naka  I)m  affellaafa  IfaffrMiirt  Mt  ^yallant'a  mlaa 
eonatitata  bim  a  paataagac 

Instead  of  the  cbargea  giveD,  tha  foQewing  uutmation^  aakad  by  tbe 
■pi<el1uDt,  ahautd  have  been  given:  **Tbe  bnrden  of  proof  i*  en  tba  plaintiff 
to  show  by  a  prcponderaaca  of  eridsnas  that  at  the  time  of  tlie  aagl^at  aata 
ceinplained  of  tiia  foraoua  ajuL  aaotioa-nen  were  aotiog  withia  Uke  aoope  of 
tba  aatbority  coulaned  upon  them  by  the  defendant.  If  yon  belieTe  fron 
the  evidence  that  at  tha  time  of  tbe  aooideot  to  the  plaintiff  thn  aaoticm-fora. 
nUD  and  the  lectioD-meD  were  not  engaged  in  performiDg  any  work  of  Vam 
defendant  or  discharging  any  duty  in  tbe  defendant^  aerriaa,  bat  tbat  tbay 
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^^'^  ^uig  to  BrowRWPpd  on  privftte  boainoaa  pf  ihiiir  own  and  of  Maxy 
Dawkint,  in  which  private  bosiness  tho  defendant  company  had  no  interest 
or  concern,  and  that  the  trip  of  the  hand-car  in  question  was  exclnsiTcly  for 
the  purpose  of  transacting  sndh  priTate  business,  ^en  yon  ars  instmoted  that 
Hsansssey  aad  tlie'sestidii-msa  were  not  aotmg  in  tho  sospe  «f  their  employ- 
msDt^  sjBd  that  4«fendani  is  iKit.K«Ji>le  for  the  negUgexife  complained  ol»  and 
yon  will  find  for  tho  defendant.*' 

Although  if  the  appellee  had  sustained  the  relation  of  passenger  to  tho 
appellint,  his  tender  years  would  have  excused  him  from  the  effocts  of  his 
own  ooatiibatory  UBgjKgsiice,  atili  Iris  age  oaonot  have  the  effect  of  oreating 
that  relation.  Tfass  ease  is  elearly  distingaiahabfe  from  that  of  Prince  v. 
IniemcUkmal  etc  Ky  Co,,  64  Tex.  144,  where  the  oonrt  decided  that  if  a  rail- 
road company  "has  'no  regulations  against  traveling  on  a  hand-car,  and  the 
agents  in  charge  of  it  violate  no  orders  when  they  permit  persons  to  tra\  el 
OB  it,  and  it  is  sometimes  «sed  for  the  transportation  of  psmengejs  invited 
by  proper  m^oats  to  tiavel  npon  it»'  Iba  oorporatiea  wiU  be  liftUt  for  iajarieis 
to  a  persoa  ridinig  aa  a  pasaengor  npoa  ono,  notwitbstandii^  that  mode  of 
oarrying  passengers  may  not  be  in  general  nsa  by  ik"  For  the  reason  given^ 
tbe  ease  was  reversed  and  remanded. 


Nolan  v.  MBfifDBB& 

TixrW'WAtxji-^'Rumf  or  ABJoanmrn  Owimt  «•  UoL'^Thm  4>wiiar  el  a 
town  or  eity  lot  is  not  liable  to  the  ownar  of  an  a4iaoent  wall*  whan  ha 
Boraly  avails  himself  of  it  as  part  of  the  inclosnre  of  his  premises.  If 
his  strnotnre  is  not  in  any  manner  attached  to  nor  supported  by  the  wall» 
aad  it  is  not  in  any  manner  injured,  he  is  not  ttabte  for  its  naa. 

Har^  Edmani^n^  and  Bare,  tot  the  appellani. 
W.  M.  Peck  and  W.  W.  Wilkins^  for  the  appeRee. 

Gaihbs,  a.  J.  Th0  appellant  and  appellee  were  owners  of 
adjaoent  loto  in  the  city  of  Deniaon.  Before  the  commeace- 
meoi  of  ihia  auit,  appellee  erected  a  etone  building  apon  his 
lotb  Appellant  having  refused  to  pay  one  Lalf  of  the  expense 
tf  a  ootumon  or  party  wall,  the  east  wall  was  built  entirely 
upon  appellee's  own  land,  and  extended  to  his  east  boundary 
line,  which  was  the  west  boundary  of  appellant's  lot.  At  the 
time  of  the  ewction  of  appellee's  house,  that  portion  of  ap- 
pellant's lot  which  adjoined  it  wae  vacant,  but  subsequent 
thereto,  appellant  erected  a  wooden  shed  npon  his  lot  by  in- 
closing three  sides, — the  appellee's  wall  acting  as  an  indos- 
ure  for  the  fourth. 

The  appellee  brought  this  action  against  appellant  to  re- 
cover damages  for  an  injury  to  his  wall,  alleged  to  have  been 
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oatued  hy  appellant  in  attaching  bis  wooden  Btnictnre  thereto, 
and  also  to  recover  compenaation  for  the  nee  of  the  wall. 

The  plaiotiSTe  testimon;  tended  to  show  that  the  defendant*! 
structure  was  annexed  to  the  wall,  and  that  it  bad  been  seri- 
oaslf  damaged  by  an  employee  of  defendant,  who,  in  order  to 
construct  a  gutter  for  the  roof  of  the  shed,  had  drilled  holes  in 
the  wall,  and  had  thereby  loosened  the  etone  and  mortar/  The 
testimony  for  the  defendant  tended  to  show  that  hie  wooden 
structure  was  upon  bis  own  laud,  and  did  not  touch  plaintiffs 
wall.  9e  admitted  that  his  tinner  had  made  holes  in  the  wall, 
but  testified  that  when  plaintiff  objected  he  ordered  the  work- 
man to  desist,  and  that  the  wall  was  not  used  to  support  the 
gutter.  The  testimony  of  defendant's  witnesses  tended  to  show 
that  the  drilling  of  the  holes  in  the  wall  did  not  eerionsly  dam- 
age it 

Upon  the  trial  the  defendant  asked  that  the  following  in- 
structions be  given  to  the  jury:  — 

"  1.  If  yoQ  believe  from  the  evidence  that  the  defendant  did 
not  join  any  of  his  buildings  to  plaintiff's  wall,  and  is  not 
using  plaintiff's  wall  except  as  it  may  be  adjacent  to  his  own 
lot)  be  would  not  be  liable  for  rent  of  such  building.  Defend- 
ant can  only  be  made  liable  for  rent  of  sach  of  plaintiff's 
property  as  be  may  have  taken  into  his  possession. 

"  2.  The  mere  fact  that  plaintiff's  wall  may  be  bene6cial  to 
defendant  does  not  entitle  plaintiff  to  rent  or  damages  for  ite 
use.  Before  finding  damages  for  its  use,  you  must  believe  that 
defendant  has  joined  his  building  to  said  wall,  or  has  built  up 
to  said  wall,  or  has  said  wall  in  actual  use." 

Both  of  these  special  charges  were  refused.  The  refusal  of 
each  is  separately  assigned  as  error.  Appellee  claims  there 
was  no  error  in  refusing  these  instructions,  because  the  law 
had  been  properly  presented  to  the  jury  in  the  general  charge. 
The  court  instructed  the  jury  that  if  defendant  used  the  plain- 
tiff's  wall,  the  plaintiff  would  be  entitled  to  recover  tor  such 
use,  but  failed  to  instruct  them  what  would  constitute  such  use 
as  would  make  the  defendant  legally  liable.  If  the  legal  prop- 
ositions involved  in  the  charges  refused  are  sound,  then  the 
charge  given  by  the  court  was  deBcient  The  queation  then 
is,  whether  the  owner  of  a  town  or  city  lot  is  liable  to  the  owner 
of  an  adjacent  wall  when  he  merely  avails  himself  of  it  as  a 
part  of  the  inclosure  of  his  premises.     We  think  not. 

We  have  found  no  authority  in  support  of  the  affirmatlTe  of 
the  propoHition.     If  any  liabiHty  for  the  use  and  oooapation  of 
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the  wall  would  exist  in  such  a  case,  a  similar  liability  wouL 
exist  whenever  one  farmer  availed  himself  of  his  neighbor' 
fence  to  complete  the  inclosure  of  his  own  land.    Yet  we  fine 
no  authority  that  recognizes  any  liability  in  that  case.    W( 
take  the  law  to  be,  that  if  one  proprietor  incloses  his  land,  put 
ting  his  fence  upon  his  line,  the  owner  of  the  adjacent  lane 
may  avail  himself  of  the  advantage  thereby  afforded  him  o 
inclosing  his  own  land  without  incurring  any  liability  to  ao 
count  for  the  use  of  his  neighbor's  fence.     For  any  injury  toil 
he  would,  of  course,  be  liable.     So  in  this  case,  if  the  appellani 
completed   his  structure  without  touching  or  otherwise  en* 
croaching  upon  the  appellee's  wall,  the  mere  fact  that  the  wall 
passively  served  as  an  inclosure  to  his  structure  on  its  wesi 
side  would  not  render  him  liable  to  account  for  the  use  of  it 

If  the  charges  had  been  given  and  the  jury  had  rendered 
the  same  verdict  there  would  have  been  evidence  enough  to 
sustain  it  But  we  cannot  know  whether  the  jury  have  given 
a  verdict  for  the  use  of  the  wall  or  for  damages  to  it  It  they 
gave  a  verdict  for  the  use  of  the  wall,  and  if  the  appellant's 
shed  is  not  in  any  manner  attached  to  or  supported  by  the 
wall,  as  he  testified,  the  verdict  is  contrary  to  the  law. 

For  the  error  of  the  court  in  refusing  the  charges  requeBted, 
the  judgment  is  reversed  and  the  cause  remanded. 


Pabst- WAUA. — For  the  law  relating  to  party-wall%  and  the  righti  d  the 
adjacent  owners  with  respeet  thereto^  tee  monographio  aoto  to  Bhdi  ▼• 
iJ^mm,  92  An.  Dea  289  et  ■e%i 


WiLKBBSON   V.    SOHOONMAKBB. 
(77  TmzABftlLl 

Jmnaam^  Ooiromaivaiiaas  of.  —  A  domeitio  Jndgment  of  a  eoart  of  gen* 
oral  joriadiction,  npon  a  sabject-matter  within  the  ordinary  scope  of  its 
power,  is  entitled  to  snoh  abeolate  verity  that^  in  a  collateral  action, 
•▼en  where  the  record  is  silent  as  to  notice,  the  presumption  that  the 
eoart  had  jnrisdiction  ol  the  person  is  so  oondnsivs  that  evidence 
aihmde  will  not  be  admitted  to  contradict  it. 

JuDOMum  —  Ck>LLATKBAL  ATTACK.  — In  ooUatorsl  proceedings,  ss  between 
parties  and  privies,  the  only  oontingency  in  iHiich  the  judgment  of  a 
eoart  of  general  jurisdiotion  can  be  questioned  is  where  the  record 
shows  affirmatively  that  juriBdiction  did  not  attach  in  the  particular 


iVMMum  —  OoLLATSRAL  Attaok.  —  Where  the  Judgment  entry  of  a 
court  of  general  juriadiction  Li  silent  as  to  jurisdiction,  the  entire  reo- 
ord  may  be  looked  to^  and  if  it  affirmatively  appears  therefrom  that 


( 


jBnwuoBoo  ma  nn  axm,  toe  jungmaat  m  tou  in  coiuiuni  u  wau  ■■ 
dirsot  praoeediaft^  tad  betwe«D  &1I  penoai. 

JosncK'B  JuDOKBirr  —  Collatkkai,  Attack.  —  In  «  ooUatenl  procerdin^ 
and  io  the  &b«eDM  of  reoitd*,  Bv«ry  pmamption  in  hror  of  jostioa'a 
jadgmoBt*  wtK  ba  iadnlgBd,  uid  tkey  will  not  be  deemed  toU  merelj 
beoaoM  ovdrjr  fact  neoeau-p  to  give  th«  ooart  jnrudiotuci  doe*  not 
affirmmtlTcIy  apjMW  id  tba  record.  Wheo  the  record  is  aileat,  jnrisiiio- 
tion  will  not  be  ooncln lively  preBomed,  uid  BTidence  tendiag  to  ibow 
that  defenilfttit  iru  out  served  with  Dotioe  irill  be  admitted. 

Dbbd  Madb  to  HtuoKB  WoMM  in  bar  maiden  name  it  nlid  if  olaaitj 
•bown  to  hare  ban  intended  lor  kK 

W.  M.  McGregor  and  E.  H.  Lott,  for  the  appellant 

HejUy  and  Wallace,  for  the  appellees. 

Henbt,  a.  J.  Appellant  commeoced  this  Bolt  in  the  form 
of  an  action  of  trespaes  to  tr^  title  to  reoover  205  acres  ot 
land. 

The  evidence  shoirB  that  the  land  was  omiveyed  to  Uaty  A. 
fiadidl,  the  vrife  of  W.  A.  Rndicil.  She,  for  the  purpose  of 
enabling  her  son,  J.  A.  Rudicil,  to  sell  it,  and  for  no  other 
eonsideration,  made  him  a  deed  for  the  land.  Subseqneutljr 
she  married  J.  Schoonmsker.  On  September  4, 1883,  }.  A. 
Rodicil  rcfooovBTed  the  land  to  Uary  A.  Badioil  in  that  name 
instead  of  her  then  name,  Schoonmaker.  This  deed  was  held 
hy  the  grantee,  but  not  filed  for  record  nntil  the  hour  of  12:30, 
a.  H.,  OD  the  fifth  da^ttf  February,  1864.  Appellant,  holding 
a  note  for  fift]r  dollars  executed  by  J.  A.  Rndicil  and  Hary  A. 
Budicil  \a  McGregor  and  Ixitt,  and  indorsed  by  them,  brought 
euit  upon  it  against  all  of  said  parties  in  a  justice's  court. 
On  the  twenty-sixth  day  of  November,  1883,  judgment  by  d^ 
fault  for  the  amount  of  the  note  was  rendered  against  J.  A. 
Rudicil  and  Mary  A.  Schoonmaker  and  her  husband,  John 
Schooamaker.  Upon  this  judgment  an  execution  was  issued, 
and  the  land  in  controversy  was  levied  upon  as  the  property  of 
J.  A.  Rudicil,  and  his  interest  in  it  was  sold  under  the  levy 
(at  the  fifth  day  of  February,  1864,  to  the  appellant,  C.  P. 
Wilkerson,  and  a  deed  for  it  was  made  to  faim  by  tba  ofiQcer 
who  made  the  sale. 

This  cause  was  tried  without  a  jury,  and  judgment  was 
rendered  in  favor  of  the  defendants. 

Appellant  assigns  errors  as  follows:  **1.  Tho  oourt  ened  io 
allowing  the  judgment  of  the  justice  of  the  peace  to  be  at- 
tacked by  a  collateral  proceeding;  2.  The  court  erred  in 
permitting  the  introducUon  of  a   deed  purporting   to   have 
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been  executed  hj  J.  A.  Rudicil  to  M.  A.  Rudidl  as  evidence 
in  the  cause,  because  there  was  no  precedent  for  its  introduc- 
tion, and  because  said  deed  was  not  executed,  nor  did  it  invest 
title  in  the  land  in  M.  A.  Schoonmaker,  a  party  to  this  cause, 
but  conveyed  a  certain  tract  of  land  to  M.  A.  Rudicil,  who 
wae  then,  eo  far  as  the  pleading  went,  a  stranger  to  this  cause,  * 
it  not  being  alleged  in  any  of  plaintiffs'  pleadings,  nor  shown 
properly  in  evidence,  that  Mary  Schoonmaker  and  Mary 
Rudicil  were  one  and  the  same  person;  and  because  the  evi* 
dence  showed  a  fraud  in  the  execution  qt  this  deed  to  his 
mother  by  J.  A.  Rudicil  long  after  and  within  his  knowledge 
of  her  said  change  of  name  by  marriage  to  John  Schoon- 
maker; and  because  there  was  no  execution  of  a  deed  valid 
and  for  a  valuable  consideration  by  J.  A.  Rudicil  to  hit 
mother,  M.  A.  Schoonmaker;  and  because  the  drcumstancet 
show  that  the  said  deed  was  made  to  defeat  said  execution 
and  judgment  in  favor  of  said  Wilkerson  and  in  fraud  of  his 
rights." 

The  judgment  of  the  justice  of  the  peace  contains  no  re- 
cital with  regard  to  the  service  of  citation  upon  J.  A.  Rudicil. 
Upon  the  question  of  notice  to  him  of  the  pendency  of  the 
suit  it  is  silent,  neither  showing  that  he  did  or  that  he  did  not 
have  such  notice. 

The  return  on  the  original  citation  was  introduced  in  evi- 
dence, and  shows  that  he  was  not  served  with  that.    He 
testified  that  he  was  never  notified  of  the  pendency  of  the  suit 
\  R.  Lyles,  an  attorney,  testified  that  he  was  present  at  the 

justice's  court  when  the  judgment  was  rendered,  and  that 
J.  A.  Rudicil  did  not  appear  by  attorney  or  otherwise.  He 
further  testified  that  he  examined  the  papers,  and  found  a 
citation  to  J.  A.  Rudicil,  Mary  A.  Rudicil,  W.  M.  McGregor, 
and  B.  H.  Lott;  that  this  citation  was  returned  executed  as 
to  Mary  A.  Rudicil,  and  as  to  J.  A.  Rudicil  "  not  found  ";  that 
he  informed  McGregor  there  was  no  service  on  J.  A.  Rudicil, 
and  that  McGregor  then  draughted  a  judgment  which  the  jus- 
tice of  the  peace  entered  up  in  the  case;  that  he  examined  the 
papers  at  the  request  of  McGregor,  to  ascertain  if  judgment 
by  default  could  be  properly  taken  against  J.  A.  Rudicil  and 
Mary  A.  Rudicil. 

McGregor  testified  as  follows:  '*I  think  I  examined  the 
'  papers  in  the  case.    My  recollection  is,  that  there  was  service 

perfected  on  J.  A.  Rudicil.  There  was  one  citation  from  San 
Antonio  to  J.  A.  Rudicil  returned  ^  not  found.'    There  was  one 


now,  and  simply  as  an  opinion,  that  there  whs  aervice." 

Tfae  justice  of  the  peace  who  rendertcJ  the  jmlsment  teslifit-d 
that  his  memory  was,  that  a  citation  issued  to  San  Antonio  for 
J.  A.  Budicil  was  served;  "remember  sending  citation  out 
there,  and  that  is  all, —  don't  remember  il«  having  been  re- 
turned." 

By  repeated  decisions  it  has  been  announced  by  thie  court 
"that  a  domestic  judgment  of  a  court  of  general  jurisdiction 
upon  a  subject-mat^r  within  the  ordinary  scope  of  its  power 
and  proceedings  is  entitled  to  such  absolute  verity  that  in  s 
collateral  action,  even  where  the  record  is  silent  as  to  notice, 
the  presumption,  when  not  contradicted  by  the  record  itself, 
that  the  court  had  jurisdiction  of  the  person  also  is  so  con- 
clusive that  evidence  aliunde  will  not  be  admitted  to  contra- 
dict it":  Fitch.  V.  Boyer,  51  Tex.  344;  Tennell  r.  Bnedlove,  64 
Tex.  540;  lawler  v.  Wkiu,  27  Tex.  250. 

In  lUurchiton  v.  White,  64  Tex.  82,  it  is  said:  "In  collateral 
proceedings,  the  only  contingency  in  which  the  judgment  of  a 
domestic  court  of  general  jurisdiction  can  be  questioned  is 
where  the  record  shows  affirmatively  that  its  jurisdiction  did 
not  attach  in  the  particular  case."  This  rule  is  applied  to  the 
parties  to  the  proceeding  and  their  privies,  but  not  to  strangers. 

In  cases  where  the  judgment  entry  is  silent  upbn  the  ques- 
tion of  jurisdiction,  the  entire  record  may  be  looked  to,  and  if 
it  affirmatively  appears  therefrom  that  it  did  not  exist,  the 
judgment  must  be  held  void  in  collateral  as  well  as  in  other 
proceedings,  and  between  all  persons:  Heam  v.  Camp,  18  Tex. 
646;  Millt  v.  Hemdon,  60  Tex.  369,  360;  Broekenbonugh  v. 
■  Melton,  55  Tex.  503. 

In  the  case  of  Heam  v.  Camp,  18  Tex.  646,'the  juriBdicUon 
was  defeated  by  recitals  contained  in  the  petition  for  letters  of 
administration,  and  in  the  inventory  afterwards  filed. 

The  question  now  before  us  with  regard  to  the  judgment  of 
a  justice  of  the  peace  was  considered  by  this  court  in  the  caee 
of  Williams  v.  Ball,  52  Tex.  603.  In  that  case,  as  in  this,  the 
judgment  entry  was  silent  upon  the  question  of  notice  to  the 
defendant,  and  he  testified  that  he  was  never  served. 

In  tire  opinion  the  case  of  Bumpus  v.  Fisher,  2t  Tex.  567, 
was  referred  to  aa  holding  that  "it  is  the  tendency  of  Anieri- 
can  decisions  to  liberalize  the  rule  of  construction  with  refer- 
ence to  the  inferior  courts";  and  that  "the  rule  with  respect 
to  courts  of  limited  jurisdiction  that  everything  rpust  appear 
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on  the  record  strictly  and  affirmatively  which  will  give  them 
jurisdiction  to  hear  and  determine  is  rapidly  giving  way  by 
the  application  to  our  courts,  ap  they  are  actually  constituted, 
of  the  same  principles  which  originally  formed  the  rule  with 
reference  to  their  own  courts  in  England/' 

With  regard  to  titles  depending  upon  judgments  of  justices' 
courts,  it  is  further  said  in  the  case  of  WUliamB  v.  BaU^  52  Tex. 
603,  that  *'  to  hold  these  titles  void  unless  the  record  shows 
affirmatively  all  the  necessary  facts  would  virtually  defeat 
many  of  them,  involve  the  country  in  ligitation,  and  would  be 
contrary  to  repeated  rulings  of  this  court,  which  hold  that  such 
proceedings  should  be  liberally  construed.  Judgments  of  jus- 
tices of  the  peace  when  apparently  within  the  ordinary  scope 
of  their  power  and  jurisdiction  cannot,  as  was  sought  to  be 
done  in  this  case,  be  collaterally  attacked  as  being  void  for  the 
reason  that  they  do  not  show  affirmatively  all  the  facts  neces- 
sary to  have  given  the  court  jurisdiction.  If  in  such  cases 
generally  the  testimony  of  the  defendant  be  admissible  — 
which  we  do  not  now  concede  —  to  prove  that  in  fact  he  was 
not  served  with  process,  yet  in  the  case  under  consideration 
we  cannot  say  that  the  court  erred  in  not  holding  it  sufficient 
to  overturn  the  presumption  in  favor  of  the  regularity  of  the. 
judgment.'' 

These  cases  are  authority  for  holding  that  it  is  not  neces- 
sary for  everything  to  affirmatively  appear  in  the  record  of  a 
justice's  judgment  which  is  required  to  exist  to  confer  upon 
them  jurisdiction  with  regard  to  the  person  or  to  the  subject- 
matter.  But  they  do  not  go  to  the  opposite  extreme,  and  hold 
that  the  rule  applied  to  other  courts  of  general  jurisdiction, 
that  where  the  record  is  silent  on  the  subject  jurisdiction  will 
be  conclusively  presumed,  and  no  evidence  to  the  contrary  will 
be  heard. 

While  the  opinion  in  the  case  of  WiUiam$  v.  Ball,  52  Tex. 
603,  contains  expressions  capable  of  being  construed  as  decid- 
ing that  the  courts  of  justices  of  the  peace  should,  under  our 
constitution,  be  treated  as  courts  of  general  jurisdiction,  we 
do  not  think  it  was  intended  to  decide  more  than  that  in  the 
absence  of  recitals  every  presun<ption  in  favor  of  their  validity 
must  be  indulged,  and  that  they  will  not  be  held  void  merely 
because  every  fact  necessary  to  give  the  court  jurisdiction 
does  not  affirmatively  appear  in  the  record.  Evidence  aliunde 
was  heard  both  in  Bumpus  v.  Fisher^  21  Tex.  567,  and  in  WU- 
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T.  Bdtt,  62  Tex.  608,  and  h  was  not  dedded  to  be  inad^ 
misBible  in  either  case. 

Even  when  jueticee'  courts  are  recognized  to  be  eonrts  of  gen- 
eral jurisdiction,  we  think  that  the  fact  that  all  proceedings 
in  them  are  conducted  (mllj  justifies  some  distinction  in  this 
respect  between  them  and  other  courts  of  general  Jurisdiction 
in  which  the  proceedings  are  required  to  be  in  writing,  and 
which  writings  may  be  referred  to  on  the  question  of  jmisdio 
tion.  We  no  not  think  that  the  presumption  in  favor  of  the 
jurisdiction  of  a  justice  of  the  peace  in  all  cases,  eren  when 
the  record  is  silent  on  the  subject,  should  be  lightly  treated 
or  disregarded,  especially  when  the  judgment  has  long  beei^ 
acquiesced  in,  and  when  the  circumstances  indicate  that  the 
party  against  whom  it  was  rendered  either  had  notice  of  it,  or 
by  the  use  of  reasonable  diUgence  might  have  acquired  such 
notice. 

In  the  case  before  us  the  transaction  was  a  recent  one,  and 
we  think  that  evidence  tending  to  show  that  the  defendant 
was  never  served  with  notice  was  properly  admitted. 

With  regard  to  the  second  objection,  notwithstanding  the 
deed  was  made  to  Mrs.  Shoonmaker  by  her  former  name  of 
Rudioil,  the  evidenoe  very  clearly  explains  that  it  was  in- 
tended for  her,  and  we  do  not  think  that  the  deed  should  hsve 
been  excluded  fer  that  or  any  other  objection  made  to  iL 

The  judgment  is  aiBrmed, 

JvDcnmm— >06i&AT«ftAL  Attaoe.  —Only  wbn  »  Judgmaiit  ahowi  mptm 
its  faee  want  of  jnriadiotun  can  it  he  atteokad  oolUtentty^  not  vwwa  v3l 
eyidence  of  frand  aliunde  the  reoord  he  received  to  dispute  r  judgment  el- 
thoagh  the  fr^ud  was  in  obtaiiiing  the  jnrisdictioB:  WiUioft^  ▼•  Haytm^  Tl 
Tex.  2S3}  anie,  p.  79f2,  and  note. 

JuDOJcnrn,  PitssuKmoiCi  nr  Favob  or. — Justices*  oenrts  ue  within 
their  defined  limits  tribunals  of  general  jurisdiction,  and  all  reasonable  pi«» 
sumptions  are  indulged  in  support  of  the  validity  of  their  judgments:  EMt 
▼.  Martin^  75  Tex.  469;  16  Am.  8t  Rep.  9lfi»  and  note;  compare  MeOawm 
▼.  lA^fhunwD,  S2  Ga.  62S;  14  Am.  St.  Rep.  17S»  and  note  18S;  18SL  As 
to  recitals  in  fndgments  with  respect  to  jurisdictional  facts,  see  Be 
8tmM,  77  (M.  106;  11  Ana  St  Rep.  S61,  and  note  206^  267. 
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Gbaham  v.  Statb. 

(28  Texas  appbalb,  0.] 

CtamnirAL  Law  —  Adultbbt  ov  Wub  — Dsolasatiovi  ov  Hubbahd  ab 
BviDBKOB.  —  On  the  trial  of  s  wonnm  for  adultery,  eridenoe  that  her 
husband,  smoe  deceased,  had  declared  to  witnen,  in  the  preeenee  of  the 
alleged  guilty  parties^  that  he  desired  witness  to  remain  with  him  and 
give  him  hia  medicine;  that  he  would  take  anything  be  might  give  him; 
that  he  was  afraid  to  trust  either  of  the  alleged  guilty  parties;  and  that 
witness  did  not  know  what  went  on  there  while  he,  the  husband,  was 
alone  with  them,  as  they  aggravated  Mm  all  they  ooaM,  —is  incompetent, 
«aesrtun,  as  sefscriag  to  acts  ot  lewdness  shnwiag  iUioit  inter 
or  a  disposition  to  have  such  intercourse  on  the  part  ol  th^ 
alleged  guilty  parties.  Where,  however,  the  admission  ol  such  evidence 
works  no  injury,  it  n  not  ground  for  reversaL 

OarMttf  Muu,  and  MangurHy  for  the  appellant 

TT.  L.  Davidson^  {xasistant  attomey-generaij  for  the  state.. 

HuBT,  J.  This  was  a  cooviction  for  adultery.  The  indict- 
ment charges  that  Dave  Graham  and  Sally  Qraham  did  live 
together  and  have  carnal  intercourse  with  each  other,  the  said 
Sally  being  a  married  woman;  the  second  count  being  *Hhat 
the  said  Dave  Graham  and  Sally  Graham,  both  being  un- 
married, did  live  together  and  have  carnal  intercourse  with 
each  other." 

It  appears  that  Dave  Graham  was  the  first  cousin  of  John 
Graham,  who  was  the  husband  of  Sally  Qraham,  the  appel- 
lant John  Graham  died  some  time  in  March,  1888.  Before 
his  death,  Dave  had  been  living  with  him,  —  John  being  sick 
several  weeks  before  he  died.     On  the  4th  of  July,  1888,  six 
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days  before  this  case  was  called  for  triali  Sally  and  Daye 
married. 

Adultery  is  charged  between  these  parties,  Dave  and  Sally, 
on  the  Ist  of  February,  1888,  before  the  death  of  John  Gra- 
ham. Fornication  between  the  parties  is  alleged  on  the  same 
day,  but  the  proof  is  confined  to  acts  of  the  parties  subsequent 
to  John's  death. 

Upon  the  trial,  over  objection,  the  state  proved  by  Hudson 
that  John  Graham,  the  former  husband  of  Sally,  stated  to 
Hudson,  in  the  presence  of  the  defendant  and  Dave  Graham, 
that  he  (John)  desired  him  (Hudson)  to  remain  with  him 
and  give  him  his  medicine;  that  he  would  take  anything  wit- 
ness would  give  him;  that  he  was  afraid  to  trust  his  wife, 
Sally  Graham,  and  Dave  Graham;  that  he,  witness,  did  not 
know  what  went  on  there  when  he  was  alone  with  them;  that 
they  aggravated  him  all  they  could. 

The  objections  are,  —  1.  That  this  is  hearsay;  2.  Irrele* 
vant;  8.  That  as  John  could  not  be  a  witness  against  his  wife, 
what  he  said  could  not  be  used  in  evidence,  though  said  in 
presence  of  the  accused. 

This  is  not  hearsay,  but  we  are  of  opinion  that  the  testi- 
mony is  irrelevr  nt,  because  it  is  uncertain  in  its  character. 
If  John  Graham  had  reference  to  the  lewd  conduct  of  his  wife 
and  Dave,  then  the  facts  would  be  relevant  as  a  circumstance 
tending  strongly  to  corroborate  the  other  criminative  facta. 
But  as  a  great  many  things  may  have  been  done  and  said  by 
appellant  and  Dave  calculated  to  destroy  John's  confidence 
in  his  wife,  and  which  did  not  involve  the  virtue  of  his  wife, 
John  may  have  alluded  to  these.  Hence  there  is  a  want  of 
certainty  —  not  cogency  or  strength  —  in  this  testimony.  It 
is  not  at  all  certain  that  John  had  reference  to  acts  of  lewd- 
ness showing  illicit  intercourse  or  a  disposition  on  their  part 
to  have  such  intercourse. 

The  assistant  attorney-general  urges  that  conceding,  for  the 
argument,  that  this  matter  was  incompetent,  it  is  without  in- 
jury. Appellant  was  convicted  of  adultery,  the  lowest  fine 
being  imposed.  In  addition  to  the  most  convincing  circum- 
stances showing  guilt,  a  witness  swears  positively  to  the  fact, 
and  no  honest  jury  under  such  proof  could  do  oUierwise  than 
convict. 

The  third  objection  to  this  evidence  is  not  well  taken.  Let 
it  be  conceded  that  if  John  were  living  he  could  not  be  a  wit- 
ness against  the  appellant,  still  if  appellant  had  confessed  her 
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guilt  to  him  in  the  presence  of  another,  while  John  could  not 
Bwear  to  this,  the  other  person  could. 

Objection  is  urged  to  the  charge,  because  in  defining  adul- 
tery the  court  embraces  habitual  intercourse.  This,  however, 
is  cured  when  the  law  is  directly  applied  to  the  case. 

We  find  no  error  requiring  a  reversal,  and  the  judgment  is 
aflSrmed.  ^__^ 

NoH-PBBjuBJCiAL  Brbobs  IB  ADMnmro  EviDBiroB. — The  improper  •£ 
mlMBon  of  immateruJ  eWdenoe  which  has  worked  no  prejudioe  to  the  partif 
oompUining  ia  no  won  for  distarbing  a  Terdiot:  Motm  ▼.  BoUkm,  36  ObL 
SSS;  M  Am.  Dm.  1S1|  Menk  ▼.  Hwu  ina  Ok,  76  CO.  51|  9  Am.  St.  Ke^ 


Cbowdbb  v.  Stath. 

[S  TiXAS  ArrmAis,  ftL] 

CaiMmAL  Law — OosramoHS  as  BviDuroa  —  Article  700  of  the  Code  of 
CMminal  Prooednr^  of  Texas  provides,  in  relation  to  oonfeieiona,  that 
''a  oonfeeeion  ihaU  not  be  need  i^  at  the  time  it  was  made,  the  defendant 
was  in  jail,  or  other  place  of  confinement,  or  in  cnatody  of  an  officer, 
vnlese  anch  oonfession  is  made  in  the  Tolnntary  statement  of  the  aooosed, 
taken  before  an  examining  ooort  in  accordance  with  law,  or  made  ▼olon- 
tarily  after  being  first  cautioned  that  it  may  be  need  against  him,  or 
wnlasi  in  connection  with  anch  confession  he  makes  a  statement-  of  busts 
or  of  cironnutanoes  that  are  fonnd  to  be  tme,  which  condnce  to  estab- 
lish his  gnilt,  sDoh  as  the  finding  of  secreted  or  stolen  property." 
Under  this  provision,  the  busts  stated  by  the  aoonsed  mnst  first  be  fonnd 
to  be  tme  in  pnrsnance  of  or  by  means  of  the  information  received  from 
him;  and  if  they  are  first  fonnd  to  be  true  from  any  other  sonroe  of  in* 
formation,  the  confession  is  not  admissible.  If,  however,  they  are  first 
foond  to  be  tme  in  pnrsnance  of  his  statement,  and  afterwards  fonnd 
to  be  tme  from  information  derived  from  another  sonroe^  the  confession 
is  admissible. 

/.  S.  Bounds^  and  MeKinnon  and  CarlUmj  for  the  appellant 
W.  L.  Davidson^  assistant  attorney-general^  for  the  state. 

Hurt,  J.  This  conviction  is  for  burglary.  Upon  the  trial, 
over  the  objection  of  the  defendant,  the  state  introduced  in 
evidence  his  confession. 

The  facts  were  these:  The  storehouse  of  Odell  and  Melton 
was  burglarized  on  the  night  of  December  7,  1888.  James, 
the  town  marshal  of  Hubbard  City,  arrested  the  defendant 
on  the  next  day  about  nine  o'clock,  placed  him  in  the  cala- 
boose, and  kept  him  there  all  day.  During  the  day  the  mar- 
shal talked  to  the  defendant  about  the  burglary.     Defendant 
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denied  all  knowledge  of  ibe  wme.  About  eleven  o'doek  an 
Sunday  nigbt,  December  Sti»,  James  and  Qraves  went  to  the 
calaboofle  and  bad  a  oonTersation  with  defendant  aboot  the 
burgiarj.  Jamea  told  defendant  that  he  knew  that  Jeff  Stew* 
art,  another  negro,  was  eonnected  with  him  in  the  burglary, 
and  that  if  he  would  give  Stewart  away,  he,  defendant^  wonld 
be  released.  James  also  told  him  that  they  had  found  some 
njoney  in  Cromer's  loft.  Thereupon  defendant  told  James 
that  he  had  concealed  the  money  at  a  certain  place  in  the  loft 
of  Cromer'a  hotel.  James  and  Graves  then  left  defendant  in 
the  calaboose,  and  went  to  the  hotel  to  make  search  for  the 
money.  They  searched  the  place  named  by  the  defendant* 
but  failed  to  find  the  money,  because  they  misunderstood  the 
directions  given  by  the  defendant.  James  then  went  back  to 
the  calaboose,  whence  he  brought  the  defendant  to  the  hotel 
loft.  When  in  the  loft  James  told  defendant  that  he  could 
not  find  the  money,  and  requested  defendant  to  point  out  the 
place  where  he  had  concealed  it.  Defendant  pointed  out  a 
place.  But  ii  aaems  that  while  James  waa  gcwe  to  the  cala- 
boose, Cromer,  the  hotel-keeper  for  whom  Jeff  Crowder  and 
Jeff  Stewart  were  hotel  servants,  received  information  of  the 
place  where  the  money  was  concealed  from  Jeff  Stewart. 
Cromer  aays:  *'0n  Sunday  nighU  after  the  burglary,  when 
James  and  I  were  looking  in  the  loft  of  my  hotel  for  the 
money,  ....  the  negro  (meaning  Stewart)  who  was  working 
for  me  showed  me  where  he  said  the  defendant  had  hid  the 
money.  This  was  while  James  was  gone  to  the  calaboose 
after  defendant.  I  got  the  money,  and  when  James  came 
with  defendant,  he,  defendant,  went  to  the  place  where  I  found 
the  money.  I  showed  it  to  him,  and  he  said  it  was  the  money 
he  had  got  out  of  Odell  and  Melton's  saloon." 

It  appears  that  but  one  person  entered  the  house,  and  that 
this  person  wore  a  pair  of  overshoes.  A  pair  of  overehees 
were  found  in  the  hotel  sample-room.  Defendant  and  the 
other  negro  slept  in  this  room.  Appellant  was  not  cautioned 
as  the  law  directs. 

We  have  this  question  for  solution:  A  makes  a  statement 
of  facts  or  circumstances  found  to  be  trtie,  which  conduce  to 
establish  his  guilt  (Code  Crim.  Proc.,  art.  750) ;  but  the  fact  is 
found  to  be  true,  not  through  or  by  means  of  the  information 
received  from  A,  but  from  that  received  from  another  source, 
or  by  accident.  A  being  under  arrest  and  without  caution,  is 
his  confession,  made  under  this  state  of  ease,  admissible  in 
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eiridenoe  againsi  him?  Strong  reaeooB  can  he  givea  in  favor 
of  the  admissibility  of  the  confesaion. 

Let  us  take  a  case  of  murder.  B  is  fauntiDg  in  a  forest  in 
which  several  eaves  are  situated  near  together.  He  enters  a 
cave,  SLod  fiade  the  body  of  a  man  who  has  evidently  been  mur- 
dered by  some  one.  The  murder  waa  committed  with  a  sharp- 
edged  instrument.  His  ourioeity  being  aroused,  he  continues 
to  search,  and  in  another  cave,  near  to  that  containiBg  the  body, 
he  finds  a  bloody  dirk  coneealed  in  a  crevice;  and  continuing 
his  investigation,  he  finds,  under  a  rock,  a  purse  containing 
twenty  gold  pieces,  of  the  denomination  of  twenty  dollars. 
He  goes  to  his  neighbor,  tells  him  nothing  of  his  discoveries, 
but  induces  him  to  accompany  him  to  the  caves,  and  shows 
to  him  all  he  had  disoovered.  Neither  discloses  to  any  other 
person  what  they  had  seen.  They  keep  their  secret,  believing 
this  to  be  the  best  course  to  pursue  in  order  to  detect  and 
arrest  the  murderer.  Circumstances  point  to  C  as  the  guilty 
party.  He  is  arrested,  and  confesses  his  guilt,  etating  that, 
at  a  certain  time,  he  4ind  the  deceased  met  in  that  forest; 
that  he  killed  him  with  a  dirk;  tiiat  he  killed  faim  for  his 
money;  that  he  took  from  his  person  a  purse  containing 
twenty  twenty-dollar  gold  pieces,  and  coneealed  them  in  a 
cave  near  the  cave  in  which  he  hid  the  body.  At  the  trial, 
B  and  his  neighbor  swear  that  they  never  disclosed  to  any  one, 
^ther  by  word  or  otherwise,  what  they  had  seen  in  the  caves. 
Under  the  above  state  of  case,  are  the  confessions  of  C  compe- 
tent, —  admissible  in  evidence  against  lum? 

C,  the  defendant  in  this  supposed  case,  made  a  statement 
of  facts  and  circumstaiices  which  were  found  to  be  true,  and 
which  conduced  to  establish  his  guilt;  but  they  were  not 
found  to  be  true  by  means  of  the  information  ohtained  from 
G;  they  had  already  been  discovered.  In  the  case  put,  it 
is  evident  that  C's  knowledge  of  the  facts  was  obtained 
through  his  guilty  participation  in  the  murder,  and  not  from 
B  or  his  neighbor,  or  others  through  them,  or  either  of  them. 
But  the  illustration  [resents  a  rare  case  indeed,  —  such  as 
would  not  arise  in  a  thousand  cases.  Honest  and  truthful 
men,  through  prudential  considerationSi  conceal  such  dis- 
coveries; they  must  disclose  such  matters,  and  that  promptly, 
at  least  to  some  of  their  neighbors. 

On  the  other  hand,  cogent  reasons  will  be  found  in  sup- 
port of  the  rule  that  the  facts  and  circumstances  must  be 
discovered  in  pursuance  of  the  information  received  from  the 
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defendant.  A  crime  is  committed;  the  news  spreads,  and  is 
on  the  tongues  of  men,  womeu,  and  children.  The  accused  is 
arrested,  and  being  thus  placed  in  a  fearful  condition,  he  be* 
comes  alarmed.  Officers  and  friends,  believing  him  guilty, 
suggest  a  confession.  Believing  that  it  would  be  better  for 
him,  or  that  his  life  would  be  saved  by  so  doing,  he  confesses; 
and  having  heard  in  some  way  the  true  facts,  or  some  of  them, 
—  though  by  what  means  or  from  what  source  is  a  mystery  to 
others,  —  he  relates  them,  or  one  of  them.  This  is  found  to 
be  true;  and  conducing  to  establish  his  guilt,  his  confession 
is  received  in  evidence,  and  conviction  usually  follows. 

The  case  in  hand  illustrates  this  very  strongly.  From  the 
evidence,  it  is  rendered  certain  that  but  one  person  entered 
the  house.  Was  it  the  defendant,  or  was  it  Jeff  Stewart? 
Did  Stewart  learn  of  the  whereabouts  of  the  money  from  de- 
fendant? or  did  the  defendant  learn  of  the  place  where  the 
money  was  hid  from  Jeff  Stewart?  Did  the  defendant  steal 
the  money,  and  inform  Stewart  of  that  fact,  and  also  inform 
him  of  its  place  of  concealment?  Or  did  Stewart  steal  the 
money,  and  give  such  information  to  the  defendant? 

We  believe  that  the  statute  (Code  Crim.  Proc.,  art  750) 
requires  that  the  facts  and  circumstances  stated  by  the  ac- 
cused must  be  found  to  be  true  in  pursuance  of  or  by  means 
of  the  information  received  from  the  accused,  and  that  if 
they  are  found  to  be  true  from  any  other  source  than  that 
emanating  from  defendant,  his  confession  will  not  be  admis* 
sible.     But  we  wish  to  be  careful  at  this  point 

Suppose  the  accused  should  make  a  statement  of  a  fact 
which  fact,  in  pursuance  of  his  statement,  is  found  to  be  true, 
and  that  after  it  is  found  to  be  true  in  pursuance  of  his  state- 
ment, others  should  find  the  same  fact  to  be  true  from  infor- 
mation received  from  another  source.  This  would  not  render 
the  confession  incompetent 

In  support  of  the  conclusion  reached,  we  cite  the  following 
authorities,  viz.:  Code  Crim.  Proc.,  art  750;  Walker  v.  Siate^ 
2  Tex.  App.  826;  AUUon  v.  SiaU,  14  Tex.  App.  122;  NoUn  v. 
StaU,  14  Tex.  App.  474;  46  Am.  Rep.  247. 

The  judgment  is  reversed,  and  the  case  is  remanded  for  an- 
other trial.    •  

CBDinrAL  Law  —  Coirmsioira  of  DBFBNBAifT.  —  OonfeMioiii  m  erid^sM^ 
and  when  admitnUe  m  Tolantary:  BlUa  ▼.  8taU^  66  Mias.  44;  7  Am.  St.  Repu 
S84,  aad  note;  HekU  r.  StaU^  20  Neb.  492;  57  Am.  Rep.  836^  and  partien- 
larly  note  S39-S42;  extended  note  to  DankU  ▼.  SUUe,  6  Am.  SL  Rep.  24^ 


ni.     A  oonraniM)  nutat  dj  m  pruoner,  witnont  qneation  or  nggMtlon  tnuis 
to  bim,  i*  Tolnotuy,  and  ulmiuible  »gaiiut  bim:  Feojilt  r.  Oattro,  TS  Mich. 
127t  Tomifi  T.  Slate,  SO  Ark.  601;  AndtrMi  r.  Etate,   2B  Nab.  £60t  eras 
tbongh  ths  indnMment  ii  held  out  to  him  that  by  pleading  gailty  he  will 
get  m  ihortw  tarmi  Ptopb  t.  Bckman,  72  CaL  C82.     In  £(aie  *.  Uoran,   IS 
Or.  26%  when  defendant  agreed  to  and  did  tostify  frealy  at  the  trial  of  an- 
other accnaed  of  the  aams  killing  with  which  he  himself  waa  charged,  bnt 
afterwarda  aaoaped,  it  waa  decided  that  upon  hia  Moaptnrs  and  trial  bia 
former  taatimouy  waa  admiaaible  against  him  as  a  oonfeiaioa.     Confeuiona 
of  an  aooosed,  made  agaiaat  himaelf,  are  not  iaadniaaibU  againat  bint  merely 
becanaa  the  witoMa  teatifying  thereto  did  not  hear  and  could  not  giro  the 
whole  of  the  oooreraation  dnring  which  the  ooafeaaiou  were  made,  pro- 
Tidod  the  adntiaaions  actnally  heard  were  complete  ia  themaelTM:  Commmh  f 
wealth  T,  Taglor,  129  Pa.  St  630.     Statementa  of  a  priaoner,  made  anl>Ba-  i 
qnontlj  to  the  alleged  orima^  when  in  eicuie  or  explanation  ot  bia  acta,  are  ,' 
alwkya  inadmlarible,  nnleaa  thay  oonatitnte  a  part  of  the  ret  getta;  Slate  r.  i 
Ward,  lOS  M.  CL  ilS;  oompara  Searcy  T.  State,  28  Tez.  App.  613,  poet,  p. 


Hunt  v.  State. 

\tt  TUU  AFTIAU,  !«;] 

ChmnuL  Lav — Allttiion  m  DanNDAHi'a  PaiLrai  to  Ttanrr  as 
Qmotnro  vom  Nkw  Tbial.  — A  atatnte  providing  that  "any  defendant 
in  a  criminal  aotioa  thall  be  permitted  to  teatify  in  bit  own  behalf  thetein, 
bnt  the  failnra  of  any  defendant  to  ao  taatify  ahall  not  be  taken  as  a  oir- 
mmetaooe  agaiitat  him,  nor  ahall  the  aama  ba  allndad  to  or  oommantad 
«a  by  oonnaal  in  the  eaoa^"  aba^ntely  prohibit*^  nnder  any  oircnm- 
■tuicet,  any  allnaion  to,  aa  well  aa  any  oommant  to  the  Jnry  on,  defend* 
•Bt^a  fulora  to  testify  in  bii  own  bahalL  Snoli  oommant  by  mkwmI  ii 
groond  f«r  a  new  triaL 
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and  attempted  lo  read  to  tbe  joiy  tiie  law,  m  we  baTe  aboro 
quoted  it,  empowering  him  to  do  so;  and  that  thongb  be  waa 
stopped  and  admonished  from  the  bench  that  be  bad  no  right 
to  read  and  comment  upon  eaid  law,  said  attorney  ekuned  be 
bad  such  right.  This  bill  of  ezoeptions  is  qualified  hf  the 
trial  jadge  with  tbe  explanation  that  ''the  attorney  for  the 
defendant,  alluding  to  what  the  witness  Stevens  had  stated  ia 
reference  to  defendant's  admissions,  (said?)  tbat'You  have 
not  yet  beard  the  defendaat's  statements.'  The  district  attn*- 
ney  stated  in  bis  el<3sing  argument:  'It  was  the  same  old 
story, — defendant's  mouth  was  closed';  and  picked  up  the  acts 
of  the  last  legislature  and  commenced  to  read  the  act  allorwing 
a  defendant  lo  testify,  when  tbe  coort  called  faim  to  order  ol 
bis  (its?)  own  motion,  and  (he?)  was  told  by  the  court  that 
be  could  not  read  that  law  in  the  bearing  of  tbe  jury;  when 
in  answer  to  the  admonition  of  the  court  (said  prosecuting 
attorney?)  wanted  to  know  'if  the  court  would  allow  defend- 
ant's counsel  to  sing  that  same  old  song,  and  not  allow  the 
state  to  reply?'  The  court  toU  him  tiaX  he  oould  neither  read 
or  comment  on  tbe  law  referred  to." 

Tbe  language  of  our  statute  prohibits  any  allurfon  to,  as  well 
as  comment  on,  a  defendant's  failure  to  testify  in  bis  own  be- 
half. No  argument  made  by  the  defendant's  ooonael  oould  or 
would  justify  tbe  prosecuting  attofraey  in  alluding  to  «r  corn** 
mooting  upon  the  facts  in  vMatioa  ^  At  plain  letter  of  tbe 
law. 

Upon  a  statute  substantially  in  effect  with  ours,  tbe  supremo 
court  of  Indiana  held  that  **  an  allusion  by  counsel  for  the  state, 
in  a  criminal  prosecution,  made  duiing  bis  argoswnt  of  the 
cause  before  the  jurj,  to  the  fact  that  tbe  defendant  bad  failed 
to  testify  as  a  witness  on  the  trial  of  such  cause,  is  sufficient 
ground  for  a  new  trial;  and  it  is  not  cuped  by  tbe  fact  Hiatthe 
oourt  admonished  the  oomisel  that  soch  allusion  was  improper, 
and  instructed  the  jury  that  no  attention  should  be  paid  by 
tbem  to  the  same."  In  tlie  opinion  it  is  said :  ^  We  construe  the 
statute  to  mean  that  when  a  defendant  in  a  criminal  cause 
declines  to  testify  in  his  own  behalf,  absolute  nlenee  on  the 
subject  is  enjoined  on  ooonsel  in  their  argument  on  the  trial": 
Long  V.  Siaie,  56  Ind.  179;  26  Am.  Rep.  19. 

In  CornmonweaUh  t.  &ote,  123  Mass.  239,  25  Am.  Rep.  87, 
tbe  supreme  court  of  Massachusetts  say:  "The  absoiute  ex- 
emption secured  to  defendants  by  the  constitution  and  laws 
from  being  compelled  to  testify  and  from  faaymg  their  omia- 
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don  to  do  00  used  in  anj  waj  to  their  detriment,  oould  not  be 
affected  bj  auperfluons  or  irregular  suggestions  cf  their  eoun« 
sel  in  the  heat  of  argument.  That  exemption  could  only  be 
waived  by  each  defendant's  own  election  to  avail  himself  of 
the  statute,  and  to  go  upon  the  stand  as  a  witness";  citing 
Commonwealth  y.  Nichols^  114  Mass.  285;  19  Am.  Rep.  846. 

In  a  case  involving  the  same  question,  the  supreme  court  of 
Illinois  say:  **  The  statute  in  unmistakable  terms  has  declared, 
in  effect^  that  the  omission  of  the  accused  to  testify  shall  not 
be  used  to  his  prejudice  or  taken  as  an  evidenoe  of  guilt;  and 
in  euob  case  court  and  cotineel  should  studiously  avoid  all  al- 
lusions to  the  subject":  Baker  v.  People^  105  III.  452;  see  also 
Wharton's  Crim.  Ev.,  9th  ed.,  seo.  435  a* 

We  do  not  propose  to  discuss  any  other  of  the  several  ques- 
tions raised  on  this  appeal.  Some  of  them  cannot,  and  others 
may  or  may  not,  arise  or  be  presented  in  the  same  form. 

Because  the  prosecuting  officer  violated  the  statute  with  ref- 
erence to  the  defendant's  failure  to  testify ,  the  judgment  is 
reversed,  and  the  eaose  remanded  Ibr  aootlier  triaL 


GaomAL  liAW^DaSHOiAXT't  WAMLVtm  io  Ttttifi^^TlM  mdmAui  of 
a  MmAtn  to  Utitiiy  in  lus  own  boholl  ansb  »oi  bo  oomaMrted  upon  by  the 
pvoooontiiig  attornoyt  No4o  to  JUDomakL  v.  Ptopk,  9  Am.  Sk.  Aspi  667. 
Wliort  defoMUni  dooo  nol  tastily  oo  a  witae«  in  hia  own  behalf*  tbo  iailoro 
of  the  ooort  to  instract  tho  jury  not  to  ooaaidor  Ua  faihwo  to  toatify  aa  pro- 
■unptiTO  oridonoo  of  bia  ipt^t  U  not  9nwt,  whoio  dofoadant  did  not  roqioil 
aaeh  an  iMtniotioaj  Paifrfi  r.  i'4rfn*i  79  CU.  611.  BotthopniMetttiiif  attor- 
m&f  oMy  oommoat^  in  bia  argvmont  to  tho  jnry,  wpon  tbo  foot  tbat  tbo  fathor 
of  tbo  aoooaad»  bting  ptoaonti  waa  not  oallad  aa  a  witawi  loo  tbo  doJiniot 
^.atatt^^BTn.  Apg.  1^1^  foe^p.  98A. 


Clark  v.  Statb. 

[28  TXZAl  APPBALt,  18^4 

OkmnrAL  Law — Robbbrt — BnDnroi. — On  a  trial  for  robbory,  ovfdonoo 
k  adnittiblo  to  ibow  tbat  tabsoqtioiktly  to  tho  oomoiuaion  of  tbo  crhna^ 
tbo  frnila  tbetoof  w«o  foond  in  tbo  pomoiiiuu  of  oao  of  dofendant'a  oo^ 
ODoapiraton,  wboso  eooiplioitgr  m  tbo  oomaiiiigMn  of  tbo  tobbai7  baa 
boon  folly  oatabliahed. 
CaoinrAL  Law  »-  Robbbrt — SviDuroB.  ^  On  a  trial  for  robberyt  ovidenoo 
la  adnnniblo  that  dofendant  and  his  co-ooiiapirator»  wbllo  hk  oaatody  sad 
•I  tbo  timoof  thoit  prolimiaary  oiamrnttfawi,  iofoniod  tbo  wttaoM  of 
tho  plaooof  ooaosalaMDt  of  aomo  of  tbo  fmitoof  tbaoiiaMb  aod 

^'  and  triad  to  bidnoo  bim  to  romovo  thorn. 

if  AM.  Sv.  Rbp.,  Vox*  XIX —ttl 
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WmnESB  —  Onncm  am  Stidshob.  —  On  a  trial  for  robbery,  «  wliaei  loay 
stole  M  hie  opinioa  that  tracks  made  at  the  place  eC  the  robbery  oorree- 
pood  with  thoee  made  by  the  boots  or  shoes  worn  by  defendant. 

Dbtositioh  as  EviDBiiOBi  —  The  deposition  of  a  deoeaeed  wilneis,  certified 
by  the  officer  toking  H  as  being  correct,  and  afterwards  identified  by 
him,  is  admissible  in  eridenoe,  and  no  objection  can  be  raised  to  the 
form  of  the  officer's  certificato  when  no  particnlar  form  is  prescribed  by 
stotnte. 

iMBTftVonoii  DifOixvo  RoBBBBT  in  the  exact  language  of  the  statute  b 
sufficient  and  unobjectionable. 

CSBumrAL  Law.  —  IvDiani eht  pox  Robbkxt  may  charge  defendant  in  the 
same  count  with  felonious  aeto  with  respect  to  serersl  parties,  as  the 
taking  of  certain  personal  property  from  one^  and  money  from  another, 
if  it  was  all  one  transaction;  and  if  the  proof  follows  the  allegations^  it 
wiU  authorise  a  couTiction. 

JvBT,  DnoRBnov  ot  Judqb  is  Dibovaboino.  —It  is  within  the  discre- 
tion of  the  court  as  to  whether  cr  not  It  will  dischaige  the  jury  becanss 
it  has  been  kept  together  such  a  time  as  to  render  it  improbable  that  it 
will  agree^  and  such  discretion  will  not  be  reviewed  unless  it  has  been 
abused. 

JUBT,  RBADnro  Dbpositiom  to,  AfTER  Rbtibbmbnt.  —  After  the  jury  has 
retired*  and  has  disagreed  about  a  deposition  which  was  introduced  in 
evidence  during  the  trial,  it  is  not  error  to  allow  it  to  be  reread  to  the 
jury  at  ito  request. 

Gbimixal  Law  —  CoNsriBAcr  BviDXHOBi  —  When  two  or  more  persons 
combine  cr  associate  together  for  the  prosecution  of  some  fraudulent  or 
illegal  purpose^  the  acto  and  dedaratione  of  any  of  them,  made  in  fur- 
therance of  the  common  purpose,  and  forming  part  of  the  fvs  gesim,  are 
admissible  in  cTidence  sgainst  the  others;  otherwise^  howsrer,  ss  to  sub- 
sequent acts,  admiseions,  cr  dedarationa. 

Cbimmal  Law — CoNsriBAOir  Btidbkob. — As  between  conspirators,  ante- 
cedent acto  and  declarations  of  each,  pending  and  in  pursuance  of  the 
common  design,  and  tending  to  throw  light  upon  ito  execution,  cr  upon 
the  motiye  cr  intent  of  the  perpetrators,  are  competent  evidence  against 
each  and  all  of  them;  and  when  the  conspiracy  is  proved,  the  declara- 
tions and  movementa  of  other  conspirators  before  the  perpetration  of  the 
crime  are  admissible  against  the  defendant^  though  occurring  in  his 
absence. 

Conviction  of  robbery  under  an  injictment,  the  charging 
part  of  which  reads  as  follows:  **  W.  A.  Clark  •  .  •  •  did  then 
and  there,  upon  the  persons  of  C.  W.  Churchwell  and  J.  A. 
Taylor,  unlawfully,  willfully,  and  feloniously  make  an  assault, 
and  theui,  the  said  C.  W.  Churchwell  and  J.  A.  Taylor,  by 
means  of  said  assault,  and  by  violence,  in  fear  of  their  lives  and 
bodily  injury,  then  and  there  feloniously  did  put;  and  one 
pistol,  of  the  value  of  ten  dollars,  the  same  being  the  corporeal 
personal  property  of  said  C.  W.  Churchwell,  and  four  silver 
coin  dollars,  current  money  of  the  United  States  of  America,  of 
the  value  of  four  dollars;  one  twenty-dollar  bill,  current  money 
of  the  United  States  of  America,  of  the  value  of  twenty  dollars, 
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and  a  better  description  of  which  the  grand  Jurors  are  unable 
to  give, — all  of  said  money  being  the  corporeal  personal  prop- 
erty of  the  said  J.  A.  Taylor, — from  the  possession,  and  against 
the  will  of  them,  the  said  C.  W.  Churchwell  and  J.  A.  Taylor, 
then  and  there  violently  and  fraudulently  did  take  and  carry 
away,  with  the  intent  then  and  there  of  appropriating  the  said 
property  of  the  said  C.  W.  Churchwell  and  J.  A.  Taylor,  to 
the  use  and  benefit  of  him,  the  said  W.  A.  Clark;  against  the 
peace  and  dignity  of  the  state.''  The  other  facts  are  stated 
ip  the  opinion. 

W,  £.  Davidson,  asristant  attamey-general^  for  the  state. 

Whitb,  p.  J.  1.  Appellant's  motion  in  arrest  of  judgment, 
based  on  the  supposed  insufficiency  of  the  indictment,  was 
properly  overruled.  It  sufficiently  charged  the  crime  of  rob- 
bery under  our  statute  and  decisions:  Fen.  Code,  art  722; 
Willson's  Crim.  Stats.,  sec.  1248. 

2.  Appellant  was  alone  indicted  in  this  prosecution  for  the 
robbery,  but  the  evidence  disclosed  most  fully,  as  we  think, 
that  his  brother,  one  A.  A.  Clark,  was  a  joint  and  principal 
offender  with  him,  acting  with  him  prior  to,  at  the  time  of, 
and  subsequent  to  the  commission  of  the  crime.  Both  par- 
ties were  arrested,  and  tried  before  an  examining  court  for 
the  crime.  Appellant's  first  bill  of  exceptions,  reserved  at  his 
final  trial  in  the  district  court  from  which  this  appeal  was 
taken,  shows  that  the  prosecution  proposed  to  prove  by  one 
Prewitt  that  about  ten  days  after  the  robbery  he,  Prewitt, 
arrested  the  defendant's  brother,  the  said  A.  A.  Clark,  and 
found  upon  and  took  from  the  person  of  the  latter  a  pistol, 
which  Churchwell,  one  of  the  parties  robbed,  identified  on  the 
examining  trial  as  the  pistol  taken  from  him  by  the  robbers. 
A  pistol  was  by  the  indictment  alleged  to  have  been  taken 
from  the  injured  parties,  together  with  other  property,  at  the 
time  of  the  robbery.  Defendant's  objection  to  this  testimony 
was,  that  at  the  time  the  pistol  was  found  upon  A.  A.  Clark, 
the  conspiracy,  if  any,  and  the  crime  had  been  consummated. 
Whilst  it  is  a  well-established  rule  that  the  acts,  conduct, 
and  declarations  of  one  co-conspirator  subsequent  to  the  con- 
summation of  the  conspiracy  are  inadiiiissible  as  evidence 
against  another  conspirator,  such  rule  has  never  been  ex- 
tended so  as  to  exclude  evidence  of  the  subsequent  finding 
of  the  fruits  of  the  crime  in  the  possession  of  one  of  the  co- 
conspirators, whose  complicity  in  the  perpetration  of  the  crime 
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potent  character  in.tha  idBntifioationof.  the.Qartiea  and/'anjr 
fact  .or.  circumstanoe.  which  would*  tend,  toe  prova^  tha  gnilt  of 
the  co^defendaat  would^aleo  tend  torprava  the.-  gmli:al  the 
defendant,  and  would  be.  admissible  against.  bioL."  BUnen 
Vi.State^  18: Tex.  App.  524,  la  directly  in  point  upon-  the  quee^ 
tion.  ae  bene  preeented*  See;  alsa.  JacybMrn  v..  fifote,  28.  Te& 
App<  li3«  Thia  testimony  was.  legal,  and  admiseibloi  bnt  der 
fcndantfs.  bill  of  exceptions  showa  that  his.obj^ttonito.the 
evidence  was  sustained  by  the  court,  and  the>  witneea  waa 
not  permitted  to  testify  to  the  fact.  Under  such  circum- 
stances, we  are  at  a  lose  to  know  why  defendant*d  counsel 
bave.QreBerved.the  hill^.aud.ol  what  thegr  can  ooaplaiii.  with 
reference  to  the  matter* 

3.  The.  same  may  be.  sodd  of;  defendant's:  saeond/ bill  of 
exceptions*.  On  objection  of.  defendant,  to  the:  proposed  teat 
timony  of  Satterwhite  as  to:mattera  told,  him  by  the  wit^ 
neiS:  Charley  Glarki — because  hearsayi — theiObj^tioB  was 
promptly  sustained^,  and  Sattersvhita  wasi  nQl;i|ermitted.  to 
testify;  Aa  to 'the  witness- Charleg^  Clark,  he:  denied  vaoA 
positively  that.biaibrotberat  at  their  examining triai4  haditoLi 
him  of.  the  whereaboutaof.  the. pistol^, and/ denied.. thatha  had 
gone  to  the  place  of.  its  concealment,  found  it,  anda  oamed  it 
awviy.  If  the  proseeutioa  had:  reaaon. to. believer  thai.  tha.  dat 
fendanta.  had;  so  informed.  Charley  Glark^,  and  hadJndnced 
him  to  go.  and.  get^  the.  pistol  and.  take,  it  awaj^^thou  state's 
counsel  (  had  the  undoubtadi  ri^t.  to  question « him:  open  the 
subjeoU.  If  the  weaQQn»,being,  fruitS:  of,  the.  crima^.had  beea 
foundby  the. witneaa.at.tha.  place  aadt  upon  thsL  infonmaliott 
darivedi  from,  the  defendants,,  the;  eddencer  waa.  adncdsaibkif 
though  defendants  :wem  in  arreat;  at  the.  tim^e;  they  g^vB.hioL 
the  information..  Ther  proMcutioa  bad.  the?  rigjity  and.  it  waa 
proper,  to. queatioa. the  witoesatugoB  tfao  matter,,aiid«  eron.  if 
t^e.QOurt^  upon  I  the  obj^tionaof  defendanfai  ooiinael^  had 
eiToneously/  reused,  to.  allow,  the  quastiona  to.  bei  asked,  tha 
refusal  would  nok  be.  snbjlect.  to.  critieisoiL  ins  tbi&Gonrt:.  ifoi^ 
Don€lv,,SiaUr  9Q/Ind..32I.. 

4..  The  state's,  witness.  Williams  was.-  permitted,  tor  teati^^ 
over,  objections!  of.  defendant,  that  two  days^aft^.  tha>  nabbary, 
he.  went*  to.  tha  soena.  of*  the,  crime  with.  Xajdoiv.  one  of  tha 
parties  robbed,,  and  others,)  and  there,  examined,  ther  Eooi* 
printffor  tracks  around  and  about  the  ^^oi,..  which/ tracks  *  ha 
described;;  that  *  afterwards  he^  ther  witneaa,,  waa  preaent^at* 
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"tenSini; '^e  'examirilji^^iil  x>f  defen^BiltB,  tmd  noticed  the 
''boots' of  tlefenSant  and  "tfae^sfaoes  df  his  'brother,  A.  A.  Clark, 
*ifaen'ulBO'X)n  irialy'and  "thdt,  in  his  'opinion,  the  *trackB  made 
'at  tfae'jifaice'df'tfae  robbeiy  corresponded 'with  and  were  made 
'by 'the  boots  and 'lifaoes'df' defendant  and  Bald  A.  A.  Clark. 
'ThiB  'testimony  iftca  bftjected  'to  as  •inadmissible,  'because  it 
'Was  mepily  the  'opinron  T)f  the  witness,  and  that  opinion  is 
*not 'admissible  as  evidence. 

In  his  standard  "wofk -on  rrira'iudl  evidence, i;hat  eminent 
•law-*WTiter  Mr.  Whai^ton  says  the  'true  line  of  distinxjtion  is 
this:  "An  inference  necessarily 'involving  certain  factsmay  be 
•stated 'without' the 'faiits,  the' inferenxie  being  an  equivdlerit  to 
B'specifieiltion  of  the  ]hdte;''but'^hen  the^factsarenot  neces- 
sarily iirvblved  in  the  iif ference -{e. ^.,' when >>tfae  iifferemceTnay 
bevustained  upon  'any  one*of 'sereral  distinct  phasesof  'fact, 
none  of  whitJh'it'neces8anlyinTOlveff),Hhen'ihe1aotBTnust^be 
stated.    'In  other  words,  Jwhen  tiie  opinron 'is*the*mere  short- 
hand nnendefing  of  the  fabts,  "then  "the  opinion  can  'be  given 
'subject  to'cro8S*examination  as  *to  the  facts  upon* which  H  is 
based.  'Opinion,  as 'far  as  it  eonsists'of  a  statement  of  an  effect 
produoedon  the  mind,  becomes  primary  evidence,  and  hence 
'admissible*  whenever  acondition  of  thin^gs  is  such  that  it  can- 
not be  reproduced  and  made  palpable  to  the  jury'':  Wharton's 
v0rim.^v.,-9lhed.,  secB.'468,  459.    See  also i*ower«' v.  -Btate^  23 
Tex.  -App.  ^.    In  State  v.  'Rdtt,  88  N.  C.  633,  it  was  held 
that  opinion  as  to  oorrespondence  t>f' footprints  with  shoes  is 
'admissible. 

fPhe  almost  identical  iquestion  here  raised  came  'beforethls 
couftinihe  case  of  T/i(mzp«im  v.  State^  19  Tex.  App.  594.    **A 
-state's  'witness,  iiaving  described  'the  peculiarity  of  a  certain 
♦track seen'byhim  iftheplace  df'the homicide,'was;permitted, 
K>ver  obje\6tion,  to  testify  that*  thereafter,* dt  the  examining  trial, 
he  saw  on  the  foot  6f  one  of 'the  'defendants  alleged  accom-* 
plicesa  boot  whitih  would  ^htave  made  mtcha'trackas'the  one 
^he  saw  atisaid  ;plaee,"  and  iiie  evidence  ^as  h^ld  admis-- 
'sible. 

5.  In  ouFOpiriion;  there  is  no-merit  in  defendant's  third  and 
fourth  bills  of  exceptions  relative  to  the  reproduction  of  the- 
'testimony  'bf  C.  W.  Churchw^ll,  which  h-ad  been  reduced  to- 
writing  upon  the  examining  trial,  *the  witness  having  sub- 
sequently died.  The  'justice  x)f  the  -peace -was  property  per- 
^mitted  tostate  the* ciroumHtances  attendant  upon  the  taking 
of  the  deceased  witness's 'testimony,  andto  identify  the  same* 
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As  to  the  objection  that  the  jnatice's  certificate  attached  to 
said  written  testimony  is  insufficient,  it  seems  that  no  par- 
ticular form  for  such  certificate  is  prescribed  by  law,  and  in 
our  opinion,  the  certificate  of  the  justice  in  this  instanoei  as 
shown  in  the  record  before  us,  is  sufficient:  Golden  t.  Staie^ 
22  Tex.  App.  1;  Kirby  v.  State,  23  Tex.  App.  13;  O'ConneU  r. 
State,  10  Tex.  App.  567;  Kerry  ▼.  StaU,  17  Tex.  App.  178;  50 
Am.  Rep.  122;  Willson's  Crim.  Stats.,  sec.  2535;  Code  Crim. 
Proc.,  arts.  267, 774.  The  testimony  of  the  deceased  witness, 
Churchwell,  as  taken  and  reduced  to  writing,  was  properly  ad- 
mitted as  legal  evidence  in  the  case. 

6.  Defendant's  sixth  bill  of  exceptions  relates  to  supposed 
defects  and  omissions  in  the  charge  of  the  court  to  the  jnry. 
None  of  these  objections  are  maintainable.  Bobbery  was  de- 
fined literally  in  the  language  used  in  the  code  (Pen.  Code, 
art  722);  and  as  for  the  punishment,  the  learned  trial  judge 
might  well,  in  view  of  the  facts  proved  on  the  trial,  have 
added  to  the  definition  the  latter  clause  of  said  article  722,  and 
thereby  emphasized  the  crime  denounced,  where  two  or  more 
persons  are  acting  together  using  and  exhibiting  fire-arms  and 
deadly  weapons  in  the  accomplishment  of  their  purpose. 
Correct  rules  with  regard  to  circumstantial  evidence  were 
clearly  announced. 

But  it  is  insisted  that  ^*  the  court  failed  to  charge  the  jury 
that  if  the  proof  showed  that  the  pistol  was  taken  from  the 
person  and  possession  of  Churchwell  alone,  and  that  the 
money  was  taken  from  the  person  and  possession  of  Taylor 
alone,  and  that  Taylor  had  no  interest  or  property  in  the  pis* 
tol,  and  Churchwell  had  no  interest  or  property  in  the  money 
(and  this  was  the  uncontroverted  proof  in  the  case),  then  the 
jury  should  acquit  the  defendant,  because  such  proof  would 
not  sustain  the  allegation  in  the  indictment,  that  said  prop- 
erty was  taken  from  both  Churchwell  and  Taylor."  The 
allegation  in  the  indictment  was,  that  the  pistol  was  the  prop- 
erty of  and  was  taken  from  the  person  and  possession  of 
Churchwell,  and  the  money  was  alleged  to  be  the  property  of 
and  to  have  been  taken  from  the  possession  of  Taylor.  These 
allegations  as  to  ownership  and  possession  were  specifically 
proved  as  alleged,  and  the  charge  of  the  court  conformed 
the  law  to  the  allegations  and  proof.  In  robbery  **  the  indict- 
ment may  charge  the  defendant  in  the  same  count  with  felo- 
nious acts  with  respect  to  several  parties,  as  with  having 
assaulted  A  and  B,  and  stolen  from  A  one  shilling,  and  from 
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B  two  BhillingB,  if  it  was  all  one  transactioii  **:  1  Bisbop'a 
Crim.  Proc.f  8d  ed.,  sec.  437;  2  Bishop's  Crim.  Proc.»  sec.  60. 

7.  After  the  jury  had  been  out  a  day  and  night  considering 
of  their  verdict,  tiiey  sent  word  to  the  court  by  the  officer  in 
charge  of  them  that  they  could  not  agree.  The  presiding 
judge  had  them  brought  into  the  court-room,  and  stated  to 
them  that  he  did  not  intend  to  discharge  them,  and  that  he 
did  not  think  they  had  sufficiently  considered  of  the  case. 
The  statute  makes  it  a  matter  of  discretion  with  the  court  as 
to  whether  it  will  discharge  a  jury  because  they  have  been 
kept  together  such  a  time  as  to  render  it  altogether  improb* 
able  that  they  can  agree:  Code  Crim.  Proc.,  art.  701;  Will* 
son's  Crim.  Stats.,  sec.  2390.  Such  discretion  is  not  revisable 
in  this  court  unless  it  has  been  abused. 

8.  Defendant's  eighth  bill  of  exceptions  complains  that  the 
court  permitted  the  testimony  of  the  deceased  witness.  Church- 
well,  taken  at  the  examining  trial,  to  be  reread  for  the  third 
time  to  the  jury  after  they  had  been  in  retirement  considering 
of  their  verdict  two  days  and  nights.  Explaining  this  bill, 
the  learned  judge  says:  *'  The  reading  of  Churchwell's  testi* 
mony  was  upon  the  request  of  the  jury  to.  the  court,  their 
statement  being  that  they  differed  as  to  what  Churchwell  had 
testified.  The  court  thereupon  caused  the  reading,  as  above 
stated,  it  having  once  before  upon  a  similar  request  been  read 
after  Uie  charging  of  the  jury."  We  have  no  statute  expressly 
providing  for  the  reading  of  the  written  testimony  or  deposi* 
tion  of  a  witness  where  the  jury  have  disagreed  as  to  such 
testimony.  When  the  witness  has  testified  orally,  he  can  be 
recalled  to  the  stand  and  directed  to  detail  his  testimony  again 
to  the  jury  as  to  the  particular  point  of  disagreement,  and  no 
other:  Code.  Crim.  Proc.,  art.  697*  Where  the  evidence  is  by 
deposition  or  in  writing,  taken  on  examining  trial,  we  can  see 
no  good  reason  why,  if  the  jury  so  desire,  they  cannot  have  it 
reread  to  them,  where  they  have  disagreed  about  it  Such 
written  testimony  cannot  be  easily  altered. 

At  all  events  it  is  to  be  presumed  that  it  has  not  been 
altered  until  the  contrary  is  shown,  and  where  this  is  not  done, 
we  cannot  perceive  how  its  being  reread  in  the  same  identical 
language  could  mislead  the  jury,  or  unjustly  prejudice  the  de* 
fendant.  We  are  unable  to  see  that  any  error  has  been  com* 
mitted  or  wrong  done  the  defendant  in  this  regard,  as  the 
same  appears  in  the  bill  of  exceptions. 

9.  Defendant's  eleventh  bill  of  exceptions  complains  that 
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ihe  ooart  permitted  one  Utterbeck  to  testify^  over  defendant's 
objectioney  that  three  or  four  hoars  before  the  robbery,  whilst 
he,  witnees,  wai  paying  to  the  proseenting  witnees  Taylor,  at  a 
desk  in  witness's  store,  $125,  A.  A«  Clark,  defendant's  brother, 
and  ifae  one  who  was  implicated  with  him  in  the  robbery,  was 
present  in  the  store,  withm  seven  or  eight  feet  of  Taylor,  and 
could  have  seen  the  money  paid.  Objection  to  this  testimony 
was,  that  at  the  time  of  the  money  trancaction  between  Utter- 
beck  and  Taylor,  the  defendant  was  not  present,  and  there 
was  no  conspiracy  or  common  design  at  that  time  between 
defendant  and  A.  A.  Clark  to  commit  the  robbery,  and  that 
no  circumstance  connected  with  or  act  or  conduct  of  A.  A. 
Clark  before  the  conspiracy  was  entered  into  between  him 
and  defendant  was,  or  should  be,  admitted  as  competent  evi- 
dence against  defendant. 

**  When  two.  or  more  persons  combine  or  associate  together 
for  the  prosecntion  of  some  fraudulent  or  illegal  purpose,  the 
acts  and  declarations  of  any  one  of  them,  made  in  furtherance 
of  the  common  purpose,  and  forming  a  part  of  the  re$  gestm^ 
are  admissible  as  evidence  against  the  others;  otherwise,  how- 
ever, as  to  subsequent  acts,  admissions,  or  declarations 

In  regard  to  the  admission  of  the  acts  and  declarations  of  one 
oonspiraUv  as  original  evidence  against  each  member  of  the 
conspiracy,  substantially  the  same  rule  applies  in  criminal  as 
in  civil  cases.  The  principle  on  which  the  acts  and  declara- 
tions of  other  conspirators,  and  acts  done  at  different  times, 
are  admitted  in  evidence  against  the  person  prosecuted  is, 
that  by  the  act  of  conspiring  together  the  conspirators  have 
jointly  assumed  to  themselves,  as  a  body,  the  attribute  of  in- 
dividuality, so  far  as  regards  the  prosecution  of  the  common 
design,  thus  rendering  whatever  is  said  or  done  by  any  one  in 
furtherance  of  that  design,  a  part  of  the  res  ge$taSy  and  thero' 
lore  the  acts  of  all ":  4  Am.  A  Bng.  Ency.  of  Law,  631,  632. 
As  between  conspirators,  antecedent  acts  and  declarations  ot 
each,  pending  and  in  pursuance  of  the  common  design,  and 
tending  to  throw  light  upon  its  execution,  or  upon  the  motive 
or  intent  of  its  perpetrators,  are  competent  evidence  against 
each  and  all  of  them:  Cox  v.  State^  8  T^z.  App.  256;  84  Am. 
Rep.  746.  And  where  a  conspiracy  has  been  proved,  as  we 
think  was  most  clearly  done  in  thiis  case,  sayings  and  move- 
ments of  other  conspirators  before  the  perpetration  of  the  crime 
are  admissible  against  the  defendant,  though  occurring  in  his 
absence:  Williams  v.  State,  24  Tex.  App.  17;  Spies  v.  People^ 
122  111.  1;  8  Am.  St.  Rep.  320;  McKee  v.  State,  111  Ind.  878. 
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In  thia  case,  the  foot  that  A.  A.  Clfirk  saw  Taylor  receivt 
the  monej  iB  a  strong  circumetsnce  tending  to  xhow  that  if  he 
was  not  there  to  ascertain  that  very  fact,  in  furthersnce  of  s 
conspiracy  already  formed  to  rob  hitn,  thattbe  defendant  did 
know  of  the  lecwptof  the  money  by  Taylor,  and  that  that  knowl- 
adga  iadaeed  him  to  enter  into  the  plan  already  determined 
upon  by  his  brother,  A.  A.  Clark,  to  rob  Taylor.  But  as  inU- 
mated  above,  the  evidence  tended  to  show  that  a  conspiracy 
already  exiat«d  between  the  brothers  to  rob  Taylor,  and  A.  A. 
Clark,  as  part  of  the  plan,  might  have  entered  the  store  to  aa- 
■ore  Mmeelf  of  the  finct  that  Taylor  bad  received  the  money. 
It  was  a  circumstance  going  to  ahow  motive  for  the  con- 
■piracy.  It  was  a  drcDmstanoe  that  the  jury  bad  the  right  U> 
consider  in  connection  with  the  other  facts,  and  the  court  did 
not  err  in  admitting  sud  evidence. 

We  have  considered  all  the  QueBtions  raised  in  Hob  case, 
and  have  been  oouatrained  to  decide  each  and  every  one  ad- 
versely to  ^tpallant.  We  are  <A  opinion  that  the  record  does 
nut  disclose  any  error  prejudicial  to  bis  legal  rights,  and  there- 
fore the  judgment  Is  affirmed. 

CannnAL  Bvnnim— Possession  or  Stolbv  FBoraBir. — Pomiloit 
'  --  T6*t 
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CukaAL  Law  -t  ILkimLAiraRTBit.  —  UiiooiiMuiiiaATBD  Thbbah  ara  boI  if^ 
mlMibU  In  tridonoe  to  wtoblish  nuuuUiightor  or  to  mitigato  ifti  ponkb- 
BBM&t.  ManslMightor  b  predioable  only  mpoa  adaqnato  mwh^  and  fMti 
ttnknoini  to  defaidant  oannofc  enter  into  and  baooma  oonatitaant  al^ 
mante  or  faotori  in  creating  adequate  oaoea. 

OuMiNAL  Law— Glothimo  Aa  BriDnon.  —  dotiiing  identiiled  aa  thai 
worn  by  deooaeed  al  tbe  time  he  waa  ahot  ia  admianble  aa  aridenea 
for  the  atote^  althoogh  ainoe  tbe  ahootng  it  haa  been  giTen  to  a  party 
who  haa  had  it  altered  and  patofaee  aewed  ofver  the  boUet-holea  thereiiw 

Wmim^  iMPiACHMurr  or.  —Whan  a  witneae  deniee  or  faila  to  remember 
that  en  former  oocasiona  he  made  etetomente  inconsistent  with  his 
teatamony  on  the  trial,  avidenoe  that  he  did  make  snob  atatemento  la 
admiseible  to  impeaoh  him»  npon  the  eatablishment  of  a  proper  and 
aoiBoient  predicate. 

Obxmdial  Law—  Mahblavohtbr — Adbqvatb  Oauu  iob  Kouvo.  — That 
one  man  ealled  another  a  eon  of  a  Utbh  ii  not  snob  adeqnate  canse  for 
killing  him,  by  the  latter,  aa  will  rednoe  the  crime  to  manslangbtar, 
within  the  meaning  of  a  stotatory  term,  that  **insnlting  words  toward  a 
female  relatife''  oonatitato  '^  adeqnate  oanae*  to  rednoe  a  killing  to  maa- 
slangbter. 

GBncnrAL  Law— SaLP-DsraHfli- THnxATS.  —  When  defendant  proTokaa 
the  oooasion  whidi  prodnces  the  neoeasity  to  take  tiie  Uie  of  deeeaaed, 
he  cannot  rely  npon  aelf-defenasb  nor  aTail  hiauelf  of  threato  omda  by 
deceased  againat  his  life. 

CiinmiAL  Law  —  MAvaLAUOHnB  —  Snv-DDBirai.  —  Where  the  anly  in* 
ferance  dednoible  from  the  OTidenoa  Is^  that  defendant^  aftor  seeking  the 
oocasion,  killed  deceased  beoaasa  of  hia  inanlting  langaaga  toward  da> 
lendanfs  mother,  he  cannot  rely  npon  self-dafenae^  no  matter  whotliar 
or  not  deceased  attempted  to  draw  a  weapon,  or  iriiether  defendant  shot 
to  save  himself  from  being  killed.  In  atther  eTont  the  arime  wonld  ba 
manslaughter,  the  defendant  haTing  had  aa  intent  to  oommit  a  felony, 
and  haTing  proroked  the  ocosalon  whidi  prodnoed  the  neoesdty  to  taka 
the  life  of  deoeaaed. 

Indictment  against  M.  H.  Levy  for  the  murder  of  J.  H* 
Joiner.  Conviction  of  manslanghter.  On  the  day  of  the  kill* 
ingy  deceased  was  standing  in  the  street^  in  front  of  the  saloon 
of  one  John  Myatt,  and  was  conversing  with  him  and  a  Mr. 
Davis.  Defendant  stepped  ont  of  a  saloon  opposite  and  across 
the  street,  with  a  gnn  in  his  hands,  which  he  held  in  an  atti- 
tude to  shoot  He  advanced  to  within  about  forty  feet  of  de- 
ceased, presented  his  gun,  and  requested  Myatt  to  "  get  out  of 
the  way,  John.^  The  latter  ran  toward  defendant,  calling 
upon  him  not  to  shoot,  but  defendant  again  waved  his  gun, 
telling  the  former  to  get  away,  and  when  Myatt  had  got  within 
about  ten  feet  of  defendant,  the  latter  fired,  and  killed  the  de- 
ceased.   Deceased  saw  defendant  just  before  he  shot,  and  at* 
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tempted  to  escape  injnry  by  raisiDg  his  right  arm  and  bending 
his  body.  When  examined  immediately  after  the  shooting, 
a  five-chambered  pistol,  loaded  all  around,  was  found  on  the 
person  of  deceased.  On  the  day  of  the  homicide,  the  deceased, 
in  talking  with  several  of  the  witnesses,  had  called  the  defend- 
ant **  a  son  of  a  bitch,"  and  ^*  a  son  of  a  whore,"  and  had  said 
to  them  that  he  would  *^  kill "  him  or  *'  fix  "  him  before  that 
night.  These  were  the  uncommunicated  threats  spoken  of  in 
the  opinion.    The  other  facts  are  stated  in  the  opinion. 

Simmons  and  Crawford^  and  Clark^  Dyer^  and  Bdinger^  for 
the  appellant 

W.  L.  Davidson^  assistant  attomef/^generalj  for  the  state. 

Whtts,  p.  J.  We  have  maturely  considered,  weighed, 
and  determined  every  question  raised  in  the  voluminous 
record  before  us,  and  so  ably  submitted  in  the  brief  and  oral 
argument  of  distinguished  counsel  for  the  appellant  Many 
of  these  questions  will  not  be  noticed  further  than  to  remark 
that  under  well-settled  rules  and  decisions  they  either  fail  to 
flhow  any  error  whatsoever,  or  at  most,  none  of  them  reversi- 
ble error,  in  the  rulings  complained  of.  We  only  propose  to 
discuss  such  matters  as  present  the  most  serious  issues  in  the 
case. 

Defendant  has  been  found  guilty  of  manslaughter.  Certain 
evidence  with  regard  to  uncommunicated  threats  was  held  in- 
admissible by  the  court  In  our  opinion,  the  proposed  ex- 
cluded evidence,  as  set  forth  in  the  bills  of  exception,  shows 
vituperative  and  abusive  language  about,  rather  than  threats 
cf  violence  against,  the  defendant  It  could  only  be  cumula- 
tive of  the  great  amount  of  similar  evidence  which  was  freely 
admitted  by  the  court.  If  the  proposed  evidence  could  be 
fidrly  construed  as  threats,  still,  being  uncommunicated,  they 
could  not  possibly  have  influenced  the  conduct  of  defendant, 
or  had  any  bearing  upon  or  afiford  any  presumption  as  to  his 
action  in  killing  deceased,  unless  there  had  been  a  doubt  as 
to  which  of  the  parties  commenced  the  attack,  in  which  case 
such  uncommunicated  threats  would  be  admissible  and  proper 
evidence  for  the  purpose  of  showing  that  in  all  probability 
the  deceased  made  such  attack,  and  his  motive  in  doing  so: 
Wharton's  Crim.  Bv.,  9  ed.,  sec.  757.  Such  evidence  has 
also  been  held  admissible  to  corroborate  evidence  of  commu- 
nicated threats  previously  admitted:  Holler  y.  State,  Z7  Ind. 
57;  Cornelius  v.  Commonwealth^  16   B.  Mon.  639;  Horrigaa 
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and  Cniimipfiniioii  dBettddfamByiBSSjdM.  Ant^Btidh  ^evideaee 
could  tjMwriblgr  )haviD  'vpouidfctet  in  feBteUfehing  tDanefaragfater 
or  miditipctiiig'ito'pirnkhmarttflMoaweinEf^ 
icable  iinly  n|mi  *Hafl«qadte  oai»e|''  vnd  ieaitB  unknvim  *to 
the'dsefBiidaiitiGainHit  ^ei^r-iitto  lond  hrcome  (ConBlMnent  «le- 
mente  or  liotora  in  oraaifcing  ''ladeqiNiie.cBUBe.*'  *Btit*m  Bt0t«d 
above,  ibe  ptcpoMd  evidenoB,  as'St  is  aet  "ferlh,  cannot  by  sasj 
ifair  consttttotion  «ttf  knuguflgo  ibe  dehomirvatod  ^hTeat8,^'ar: in- 
deed anytiiing'moie  ttbian  vulgar 'and -abuBive  epHhoto;  mad 
Buch  heiijg  their  cbaraotec,  tth^  wene  .propetly.exoludad,  be- 
cause uncommunicated,  and  affording  no  light  aB.toithe.hoJBi- 
cide.    There  was  any  amount  of  such. evidence  .admitted. 

Clothing  worn  by  deceased  at  the  time  he  was  shot  was  per- 
mitted'to.be  ipmdneed  'intevcdenoeibefore'the^jury.   >Swlh'evi- 
dence  w«b  admissible  and  pn>|ier:  King  ^.-StaU^  18  Tex.  App. 
277;  Bart  ¥.  SUOe,  15  Tex.  App.202;  49  Am.  Sep.  188,>«BBd 
authorities  icited.    See  >also  JtMeyv.  State^  '76 'Ala.  (14;  •  Jbnas 
V.  8tute,*6i  Ga.  £06;  liVopia  v.£f(mg  Ah  Dtidb,^  'OaL  S»l; 
Commonwial^  iv.  tBrown,  il21  Mass.  69;  Mfslhmd  v.^BiAtt,  ^00 
Ind.  820;  Story  ^.Bixiie,A9  lnd.'418;  8  Grim.>La^  «Iflg.«iO. 
Secaaaedfs  ooat  was  lidentified  (beyond  question  «ui  ^Ifaie  lone 
worn  byfaim  cm  the 'ftitnl  iooettsim.    It  iiad  (been  given  to 
a  negro,  who  had  worn  it  since  it  had  come  into  his  poasee- 
tBion,*ffnd  he'iiadeot:off4hev4hift'Ofi|[heiDoat/'flnd'hk'«wSe  had 
sewed  tpatarbes  owr  tfaebuUet^botaB  in  ^the  vide  >Bnd  fbMaat. 
There  iras  mot  4he'itigfaleBt  >e?ich9nce»  ihowe^ar,  that>tbeie>liaa 
tbeen  any  Illegal*  oriunw«rx«uted  tampering  «iiith«Baid<n0iEtt,'nor 
tiB  there  «ny  prdtafse'^hot  ^it<didinot«how>the  ebnraoter  «nd 
•location  of  tfae^bullst^holes  Just- ee -they  ^tppeand  upon* it  the 
day  I  of  itfae  'homicide. 

Wirni  defendttntfs  wttnses  'Ditto  wee  ^upen  <the  Mrad,)ike 
'preB6catimi,ifbr'lAre'pm^ie  x>f  laying  ^ipredicarte^to'oefiitrAdiilt 
.his  teBtiinaiiy,^ked  him  ion  nronBHBxamination,'fiiing  ^me, 
plaoe,  «nd  'paitiea,  if  he  did  net  4ell  Matt  Qldbam  tbat 'fae'diS 
not  eee  the  'killing  of  J'oinerfby  Levy,  and  that  he  4new*nofh- 
ing  about  it;  to  whichiihe  witness  replied  tthat  he  ''did  niit 
Temember  wbetiverhe  did  or  not."  'And  again/fi<xiug  time, 
place,  and  paTties,  'the  .witnesB  was  asked  if  he  did  not  tell 
Matt  Old  bam  'that  be  did  irot^Bee  Levy  shoot  Joiner, '  and  diQ 
not  knownny  thing  about  the  billing,  and^wasgladof  it,aB  he 
did  not  wish  to  be  a  whnesB  inthe  oase;  to  which  the  ivit- 
ness  replied  ihat  he  ''  does  not  remember  telling  Matt  OlAham 
any  such  thing."    Matt  Oldham  was  called  by  the  Btitte,  to 
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prove  that  fhe-  shskva  statAinents-  were  made-byaaid  witness 
Ditto,    De&ndant  objpctad.  to  suoh;  contrndiatory,  evidenoei. 
upon. the  ground. thAt.it<ifl* only  upon  a  denial,, dinact  or  qpali^ 
fied  by  the  witness,  that  he.  had  made:  snoh  stateraentsj  that, 
proof  of  hift  having  done-  sa'  wa&  autiiorlzdd  and.  allowable. 
The  court  overruled?  the  objection,  and  permitted/  the  contara*^ 
dictory  stataraente  to  be  proved;    TihiA  wae  not  error.    In 
Wcdker^a  Gate,  1(7  Tex.  App.  16,  it,  waff-hfidd  that "  when  a.witp 
ness  1  denies  Qtr;  fails  to  remember  that  on  for^mer  oecasiona  he 
made  staiemeaite  inconsistent  with,  his  testimony  on  the  trial, 
evidence: that.he  did'maka  suah  statementa^is^adnxissihle^  u^oa 
the  establishment  of.  a  proper,  andi  sufficient  predicaie.!' 

Upon  the  admissibility  of.  thiss  ohamotei}  ot  evidence,  the 
supreme  court  of  Alabama  say:  "  The;  milingf  in*  aueh  oasea 
have:  not  been. uniform.    PhilUpps^  in.  his.  work  on.  evidence, 
says  that. Tindal,.  G.  J.,  in  a  case  before^  him^  'said  he  had 
never heerd:  such  evLdenoe.adimittedi  in  can tradiotion). except, 
wfaanei  the.  wLtnesahad  expressly  denied  the  statement,'  and  he. 
rejected  the>ei9ddencie;.and  on  another  oaoa8ion«.Iiioi:d.Abingeri 
G.  B.^  expressed  a  similar  opinioni    But  FarJse,  B.,.in  a  oasa^ 
before  tum^  held*  thai^;  centfadictory'  statements  of.  a  witnesa^ 
could  be  introduced  to- impeaohihis!  evidcAce,  though  in  order- 
to  lay  a  ftundation.for  tbeau,  andtoenaJbda  the  witnessito  ex- 
plain them,  'a  proper  predicate  must  belaid,    li  the  witness^ 
admits  thejconTiBiisation  imputed  to  him,  thwe^iano^neoesaity 
ta give fiirther evidtooeof  it^  but;i{\h0 sa|ra>ha deaa not  reeoK 
Ieet(.that>i8[)not.admissioni  and  yoa  may  g^va  in  avddanoe  an> 
thfi^othan sidejtapjrD^n^ that,  the^wttaess  did ssy  what.was  im*- 
pntod^.  always  suppoi^ng:  the  atatemeni.  to)  he.  relevant  to  the> 
maiitwat.iasae/  ":  2  Bhillipps-on  ExridefiQe^,4Ahi  Am.  Qd.,.wijth« 
(Eowettiand  Hall's  and  Bdfvaide'a  aotea^  9fi0^  960. 

Wetagmetwftb  Mr.  Phillippa  that,  the  ruling  o£Bacan  Parker 
is  the: meet. sovutd  andt fittest  iebe^ followed,  li  the:mle  were^ 
othearwite^it.aiight  hapf^ienttbat^, under,  tha*  pretoase  q£  not.rof. 
membfiring,. ».  witnesa  who  has  made  a  false  statementi  and 
kmiwsi  it  ta  lie;falBe,  would-  escape;  contradiction}  and*  expjoaure.. 
Thi»»  paiiibuUc  question^  aeem&  rarely  to  haxFO.  eema  upi  ia 
Anterinani  ocAUita  w&ose  decdsiona  are )  reported..  We,  find,  how^ 
earer,  that^ iiii  Vecmont  the  cule  oorreBponds. with. that. adopted 
by  Baim  Far.ke:  Eolbrook  v^  HoIbroBky  30,  Vt.  433.  ""  If.  the 
witness  aaya«hahas  na  neeoUection  o£  having  made:  such  con* 
tradictony'Statooaeiits^they'  maybe  proved":  Fayfm  y,.StaUt, 
90.  Ala.  SOL    See  also.  IRiUaaiw.  v.  State^,  2A  Tex..  App.  6a7. 
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The  only  other  matters  we  propose  to  discuss  are  the  com* 
plaints  that  have  been  urged  to  the  charge  of  the  court  as 
given,  and  the  refusal  of  certain  requested  instructions-  pro- 
pounded in  behalf  of  the  defendant 

It  is  urgently  insisted  that  the  charge  upon  manslaughter 
was  erroneous,  in  that  it  restricted  '*  adequate  cause ''  alone  ta 
insulting  language  used  by  the  deceased  towards  or  about  the 
defendant's  mother.  Defendant  has  been  found  guilty  of  man* 
slaughter,  and  in  our  opinion,  if  manslaughter  be  in  the  case 
made  by  the  facts,  it  rests  solely  upon  the  insulting  language 
of  deceased  about  or  towards  the  defendant's  mother.  De- 
fendant's language  used  at  the  instant  after  he  fired  the  fata) 
shot,  as  testified  to  by  his  witnesses  Ditto  and  Darwin,  ''  I  am 
no  son  of  a  bitch,  and  my  mother  is  no  whore,"  most  clearly 
indicates  his  motive  in  and  the  cause  which  impelled  him  to- 
commit  the  homicide.  Some  of  the  state's  witnesses  also  say 
that  Levy  remarked,  '*  I  am  no  son  of  a  bitch";  "  he  can't  call 
me  a  damned  son  of  a  bitch."  If  these  latter  were,  either  of 
them,  the  cause  of  the  killing,  then  to  use  such  expression 
about  another  would  not  come  within  the  legal  meaning  of 
our  statutory  terms  *' insulting  words  toward  a  female  rela- 
tive," and  would  not  be  adequate  cause  to  reduce  a  killing  to> 
manslaughter:  Simmons  v.  Stat$^  23  Tex.  App.  653;  Willson's- 
Crim.  Stats.,  sec.  1022. 

It  is  objected  that  the  sixteenth  paragraph  of  the  court's- 
charge  is  not  sufficiently  full.  The  court's  instruction  was: 
*'  If  defendant  sought  Joiner,  and  brought  on  the  difficulty 
with  him  and  killed  him,  then  in  such  case  the  defendant 
cannot  rely  on  self-defense,  and  cannot  avail  himself  of  threats- 
made  against  his  life."  It  is  insisted  that  this  instruction  ia 
incomplete,  in  that  it  should  have  been  further  supplemented 
by  the  additional  converse  proposition,  that  *'if  defendant 
sought  Joiner,  not  for  the  purpose  of  provoking  a  difficulty 
with  him,  but  to  ask  him  to  refrain  from  further  talking  of 
and  about  him,  or  to  retract  some  abusive  language  he  had 
used  towards  defendant,  or  for  any  other  innocent  purpose, 
and  that  Joiner,  before  any  act  done  or  word  spoken  by  de- 
fendant, made  a  hostile  demonstration  as  if  to  draw  a  weapon, 
and  defendant  then  killed  him,  that  then  defendant's  right  of 
self-defense  would  not  be  impaired  or  lost."  And  upon  the 
same  subject,  it  is  claimed  for  error  that  the  court  refused 
defendant's  second  reque^^ted  instruction,  to  the  eflTect  "  that 
if  defendant,  after  being  informed  of  the  vile  and  opprobrious 


opiuiew  anu  iKngaaga  asea  ay  aeceHsea  uiHftraa  niia,  nnu  ui 
the  Berioiu  threata  to  take  his  life,  armed  himself  with  s  ehot- 
gQD  and  eongfat  an  interTieir  with  deceaeed,  not  for  ths  pnr- 
pose  of  proToking  a  difficulty  with  deceased,  and  doing  him 
eerioaa  bodily  hann,  or  taking  his  life,  and  that  be  only  cai> 
ried  tbe  gun  for  his  own  protection,  and  that  as  soon  as  Joiner 
saw  him  (defendant)  he  made  a  hostile  demonstraUon,  as  if 
to  draw  a  weapon,  and  defendant  thereupon  shot  and  killed 
him  in  his  own  necessary  self-defense,  you  will  find  defendant 
not  guilty."  In  our  opinion,  the  evidence  did  not  call  for  or 
warrant  these  additional  instructions.  They  announce  sound 
principles,  if  they  irere  only  applicable  to  the  facts. 

We  have  seen  that  from  the  language  used  by  defendant 
the  instant  after  the  killing,  the  only  inference  deducible  is, 
that  he  killed  deceased  because  of  bts  insulting  language  con- 
cerning bis  mother.  If  that  was  tbe  pFovocation,  and  he 
sought  the  occasion,  with  the  intention  to  avenge  the  insult  by 
killing  deceased,  then  it  matters  not,  his  own  intention  being 
to  commit  a  felony,  whether  deceased  attempted  to  draw  a 
weapon  or  not,  or  whether  he  shot  to  save  himself  from  being 
killed;  tbe  defendant  could  not  claim  self-defense  in  such  state 
of  case,  but  his  crime  would  be,  in  either  event,  manslaughter, 
be  having  provoked  tbe  occasion  which  produced  the  necessity 
to  take  tbe  life  of  deceased. 

Did  he  seek  deceased  with  the  innocent  intention  of  in- 
ducing  or  persuading  him  to  retract  bis  abusive  language, 
and  did  he  carry  bis  double-barreled  shotgun,  loaded  with 
deadly  buckshot,  as  a  means  of  persuasion,  or  of  protection? 
Deceased  had  sent  him  not  only  most  abusive  and  insulting 
messages,  but  bad  also  said  that  he  intended  to  kill  defendant 
before  night.  Defendant  knew  hie  desperate  character,  and 
that  he  was  a  man  likely  to  execute  his  threats.  He  not  only 
had  received  thesQ  messages,  but  it  is  further  shown  in  the 
testimony  that  just  after  he  was  informed  of  them  he  was  in 
such  proximity  to  the  deceased  that  be  must  hare  heard  in 
person  the  additional  revilings  and  denunciations  which  the 
enraged  man,  doubly  infuriated  by  his  drunkenness,  contin- 
ued to  breathe  forth  unceasingly.  He  can  stand  it  no  longer. 
He  goes  off  some  distance,  gets  his  trusty  shotgun,  nlready 
loaded,  comes  hack,  sees  his  deadly  enemy  across  the  street, 
and  advances  towards  -him  with  bis  gun  ready  to  present. 
Tbe  party  conversing  with  deceased  sees  him,  and  starts  to 
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sway,  and  tells  him  to  aUad  aside^  and  without  one  word  to 
-deceased,  fires  upon  him*  If  his  intentions  were  peaceable^ 
«nd  his  mission  an  innocent  one,  whj  not  aiqprise  deceased  of 
it?  EspecuiUy  so  when,  if  it  be  tme,  he  saw  that  deceased, 
mistaking  his  motiTes  and  piirpoees,  was  apparently  prepar* 
ing  to  draw  a  deadly  weapon  upon  him. 

Under  these  circumstances,  can  there  be  the  slightest  doubt 
'that  defendant  intentionally  provoked  the  occasion  which 
produced  the  killing?  If  so,  there  can  be  no  self-defense  in 
his  case.  A  person  cannot  avail  himself  of  a  necessity  which 
4ie  has  knowingly  and  willfully  brought  upon  himself:  Will- 
son's  CrioL  Stats.,  sec.  981;  Thunm  ▼.  £lata,  24  Tez«  App. 
«67;  AUen  v.  8taU,  24  Tex.  App.  216. 

Onr  conclusion  upon  the  whole  case  is,  that  the  law  has 
been  £Eurly  and  justly  administered  on  the  trial  in  the  court 
below,  and  no  reversible  error  having  been  made  to  appear  on 
the  record  before  us,  the  judgment  is  aflirmed* 


HomoiDB— UMOOMifiniiCATED  TKRXAn.  —  Aji  to  tb«  ftdmimnhili^  of 
^•ommnnicatad  threati,  see  note  to  Oampbell  ▼.  People,  61  Am.  Dea  SS-SS; 
Keener  v.  State,  18  Ga.  104;  63  Am.  Dea  209;  State  t.  Turpb^  77  N.  C  47S| 
S4  Am.  Rap.  466.  Bvidenoe  of  provioas  mnoomraaiiTeated  throftto  is  ftdmuu* 
bU  JB  oMoi  when  li  it  doabthil  who  wm  the  ftggreiior,  at  tending  to  eelvo 
miehdooht:  Jchnmm  r.  State,  W  Uim.  180;  BeU  r.  SUUe,  96  Uim,  102;  Hati 
r.  Commonwealth,  86  Ey.  77;  7  Am.  Si.  Rep.  676,  and  note^ 

HoxiciDB  — GoBPUB  DsuoTL  —  As  to  proof  of  eoffm  deUcH  la  earn  of 
-nuinsUaghter,  eta,  eee  note  to  State  ▼.  WiBame,  76  Am.  Dea  866-887. 

HoinoiDB  —  Pbotogatiok.  —  Words,  howeTer  tLggmrtiUng,  aro  ao^  oon* 
aidered  aoffioient  prorooatiott  to  extenuate  the  killing  of  a  pcMoa,  ao  aa  So 
tedaoa  the  killing  to  manalanghters  Oawaajaaii  nifib  t.  Tort,  S  MoIl  SS9  tt 
Anu  Dea  S78;  Oammmmattk  t.  Wehtter,  6  Coeh.  886|  tt  Ank  Dea  7ll| 
Steffey  ▼.  People,  130  lU.  08;  State  ▼.  BlBott,  08  Ma  161. 

HOMIOIDB —  WrBIT  A0OU8BD  MAT  NOT  SeT  UP  PLBA  09  SsLP-DBmSB.  — 

The  aooaeed  cannot  let  np  the  plea  of  ■elf-defenae  when  be  prorokod  tba 
oomhat  in  which  it  hecame  neoeeeary  to  kiU  hio  advwaaffyi  SUtfb'T.  Skit% 
16  Ohio  81.  47|  SS  Am.  Dea  470;  SkUer.  Bmkam,  SSIow%  164|  SSAia. 
Dea  417;  State  v.  Rcgere,  IS  Kan.  78;  96  Am.  Bepw  764;  Oten  ▼•  8iede,  8S 
Ala  121;  IS  Am.  St  Rep^  06^  and  note;  note  to  Asfli  ▼.  ImnnK  ^ 
8t  Rep.  8S8;  966. 
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OhmmrAL  Law — Asrmtt  to  Raps.  —  Isdictmuit  eharghig  in  attempt  to 
oomniit  rapa^  by  threata  alone,  ia  safficient  without  espeoially  alleging 
that  the  threata  were  directed  againat  the  female  apon  whom  the  at- 
tempt waa  made. 

iRDiorMXHT— JoiHDKBOF  OmHSSS— >I>x77LioiTr. — Two  OT  mof«  diitinel 
dEanaea  may  be  joined  in  one  indietment  nndar  aepaiale  ooonta  wtthoat 
ila  being  open  to  the  objection  of  dnplioityi  which  ooeora  when  two  or 
more  diatinot  Crimea  are  joined  in  one  count. 

Hsw  TbuIi»  —  Absutgk  ov  WirNsas  who  baa  been  anmmoned  by  attachment 
to  appear  at  the  trial  ia  not,  after  conviction,  gronnd  for  a  new  triaL  It 
b  only  gronnd  for  continnance. 

Hsw  Trial  on  Oboomd  of  Kbwlt  Ducovbeid  Bvidxfgi  will  be  denied, 
when  the  record  clearly  ahowa  that  the  evidence  waa  aooeaaible  npon  the 
trial  by  the  exerciae  of  due  diligence. 

OBnmiAL  Law  —  AfmoT  to  Rapi.  — Spkoivio  IiimrT  to  rape  k  an  abao- 
lately  eaaential  ingredient  to  an  attempt  to  rape,  and  nraat  accompany 
the  meana  need  to  effect  the  crime. 

CkuMiXAL  Law  — Attxhft  to  Rapb — D&niiKiNNBas  Dbpbiyino  AOOUS10 
OF  iNTfiXT.  ^  A  apecific  intent  to  rape  moat  accompany  the  meana  uaed 
to  effect  an  attempt  to  rape,  and  if  the  priaoner'a  mental  f  acultiea  were 
to  overcome  by  intoxication  at  the  time  of  the  attempt  that  he  waa  not 
oonociooB  of  what  he  waa  doing,  or  if  hia  aotiona  and  the  meana  need 
were  natnraUy  calculated  to  effect  hia  porpoae,  atiU  i^  from  intoxication, 
he  had  not  auffioient  capacity  to  entertain  the  intent^  anch  intent  cannot 
be  inferred  from  hia  acta.  If,  however,  he  retained  auflScient  mental 
eapaeity  to  know  what  he  waa  doing,  and  why  he  waa  doing  it,  then  tho 
•ttempt  to  rape  may  bo  inlorrad  from  hit  neti^  tho  oame  aa  il  ho 


Ooodrteh  and  Olarlson^  and  W.  SheUan^  for  the  appellant. 
W.  lu  Davidion,  assistant  attomey^generalf  for  the  state. 

HuBT,  J.    This  is  a  conviction  for  an  attempt  to  rape. 

There  are  two  counts  in  the  indictment.  The  first  charges 
an  assault  with  the  intent  to  commit  rape.  The  second  charges 
an  attempt  to  commit  rape.  The  first  is  sufficient  for  an 
assault  with  intent  to  commit  rape.  Is  the  second  count 
sufficient  for  an  attempt  to  rape?  Counsel  for  appellant 
contends  that  it  is  not,  the  objection  being  that  as  this  count 
eharges  that  the  rape  was  attempted  alone  by  threats,  it 
should  have  been  alleged  that  the  threats  were  directed 
againt  the  person  of  the  prosecutrix.  This  is  not  necessary: 
See  definition  of  rape,  Pen.  Code,  art.  628.  And  further, 
the  court  must  give  in  charge  article  530  of  the  Penal  Code, 
defining  the  threat  required  by  the  statute. 

It  is  urged  by  counsel  for  appellant  that  only  under  an  in- 
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diotment  for  rape  can  the  accused  be  oonTieted  of  an  attempt 
to  rape.  We  hold  to  the  contraiy:  MelUm  ▼.  8tate^  24  Tex. 
App.  284. 

There  is  no  duplicity  in  the  indictment  This  objection  to 
an  indictment  applies  when  two  or  more  distinct  offenses  are 
joined  in  one  count.  Two  or  more  distinct  offenses  may,  un- 
der proper  circumstances,  be  joined  in  one  indictment  This, 
howerer,  must  ordinarily  be  done  in  separate  counts.  In  this 
case  we  have  two  counts,  —  one  for  an  assault  with  intent  to 
rape,  and  the  other  for  the  attempt. 

It  appears  from  the  record  that  one  Felix  Diaz  had  been  in 
attendance  upon  the  court  at  the  trial  term  as  a  witness  for 
the  defendant,  in  obedience  to  a  subpoena,  until  August  Itt 
Neither  the  witnesses  for  the  state  nor  defendant  being  pres- 
ent, an  attachment  was  issued  and  executed  on  the  second 
day  of  August  When  the  parties  were  called  upon  to  an- 
nounce, the  sheriff  stated  to  counsel  for  defendant  that  Dias 
had  been  attached,  and  would  be  in  attendance  upon  the  court 
Counsel  for  defendant,  believing  this  to  be  true,  announced 
ready  for  triaL  Dias  did  not  attend,  and  defendant,  being 
convicted,  brings  forward  this  matter  as  a  ground  for  new  trial, 
stating  in  the  motion  the  facts  expected  to  be  proved  by  Dias. 

Conceding  for  the  argument  the  materiality  of  the  facts, 
still  the  court  did  not  err  in  refusing  a  new  trial  upon  this 
ground,  because  at  some  time  before  the  evidence  was  con- 
cluded the  appellant  discovered  that  Dias  was  not  present,  if 
in  fact  he  needed  him.  Now,  pnder  this  state  of  case  it  was 
the  duty  of  appellant  to  move  to  withdraw  his  announcement, 
and  to  continue  or  postpone  the  case,  setting  out  in  his  motion 
all  the  facts  as  well  as  the  testimony  expected  from  Dias. 
This  rule  of  practice  is  well  settled. 

The  motion  for  new  trial  relied  upon  testimony  discovered 
after  the  triaL  From  an  inspection  of  the  record  it  clearly 
appears  that  this  testimony  could  have  been  ascertained,  if 
indeed  the  appellant  was  not  aware  of  the  facts  himself.  He 
had  visited  the  house  in  compay  with  Diaz,  knew  its  character 
and  its  occupants,  and  could  have  procured  the  attendance  of 
several  witnesses  who  would  have  testified  to  all  the  facts 
stated  in  the  affidavits  filed  in  support  of  his  motion. 

There  is  very  cogent  testimony  tending  to  show  that  appel- 
lant was  very  drunk  at  the  time  he  made  the  attempt  The 
court  gave  in  charge  to  the  jury  the  statute  relating  to  drunken- 
ness, which  reads:  ''  Neither  intoxication,  nor  temporary  insan* 
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it;  of  mind  produced  by  Tolantary  recent  dm  of  ardflnt  spirits, 
shall  constitate  any  excuse  in  this  state  for  the  commission  of 
crime,  DOT  shall  intoxication  mitigate  either  the  degree  or  the 
penalty  of  crime;  but  evidence  of  temporary  insanity  produced 
by  such  Qse  of  ardent  spirits  may  be  introduced  by  the  defend* 
ant  in  any  criminal  prosecution  in  mitigation  of  the  penalty  at- 
tached to  the  offense  for  which  he  is  being  tried,  and  in  cases 
of  murder,  for  the  purpose  of  determining  the  degree  of  mur- 
der of  which  the  defendant  may  be  found  guilty  ":  Pen.  Code, 
art  40  a;  Willson's  Crim.  Stats.,  eec.  92. 

Appellant  requested  the  following  charge:  "The  jury  may 
tatce  into  consideration  the  evidence  before  them  as  to  the 
drunkenness  of  the  defendant  atthe  time  of  the  assault  (if  any 
was  made)  in  determining  whether  the  defendant  had,  at  the 
time,  the  specific  intent  to  commit  the  offense- of  rape  as  that 
oflfense  is  defined  in  the  charge  of  the  court"  This  requested 
instruction  was  refused,  and  the  defendant  excepted. 

Let  us  return  to  article  40  a.  It  is  seen  that  neither  insanity 
nor  intoxication  produced  by  the  voluntary  recent  use  of  ar- 
dent spirits  shall  be  an  excuse  for  crime.  This  is  the  com- 
mon law,  and  the  law  of  common  sense.  Acts  may  be  excused, 
but  there  can,  in  the  very  nature  of  things,  be  no  excuse  for 
crime.  For  if  Indeed  appellant  attempted  to  rape  Mrs. 
Begian,  in  morals  as  iu  law,  there  is  no  excuse. 

Bat  it  may  be  contended  that  the  statute  means  that  proof  of 
insanity  or  intoxication  so  produced  shall  not  be  used  to  nega- 
tive—  disprove  —  the  specific  intent  to  ravish.  The  specific 
intent  to  rape  must  accompany  the  means  used  to  effect  the 
rape.  The  intent  ia  an  absolutely  essential  ingredient  of  the 
offense,  without  which,  though  the  means  may  have  been 
used,  Uiere  can  be  no  attempt  to  rape.  Now,  then,  has  the 
legislature  eliminated  this  ingredient  in  all  oases  in  which 
the  defendant  is  temporarily  insane  &om  the  use  of  ardent 
spirits,  —  insane  or  so  drunk  from  the  voluntary  recent  use  of 
ardent  spirits  as  to  be  incapable  of  forming  the  intentT  If  bo, 
then  the  offense  is  complete  without  the  specific  intent,  such 
insanity  or  drunkenness  being  substituted  for  the  intent.  We 
will  not  believe  this  to  be  the  intention  of  the  legislature  until 
it  is  expressed  in  jdain  and  unquestionahle  language. 

This  we  deem  a  correct  rule,  and  it  ia  well  settled  that  if 
the  offense  consists  of  an  act  combined  with  a  particular  in- 
tent, it  is  as  necessary  to  prove  the  intent  as  to  prove  the  act, 
and  the  intent  must  be  found  by  the  jury  as  matter  of  foot. 
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beforo  a  oonyictfon  can  be  had.  Especiallj  b  this  00  when 
the  offense,  conBisting  of  the  act  and  the  intent,  eonedtnteB,  as 
in  this  ease,  an  attempt  to  commit  a  higher  offense  than  that 
charged.  *'And  as  the  particular  intent  charged  most  be 
proved  to  the  satififaction  of  the  jury  (beyond  a  reasonable 
doubt),  no  intent  in  law,  nor  mere  legal  presumption,  differ- 
ing from  the  intent  in  fact,  will  be  allowed  to  supply  the  place 
of  the  latter*':  RoherU  v.  People^  19  Mich.  402;  Rex  t.  Thomas, 
1  East  P.  C.  417;  1  Leach,  330;  Rex  v.  Holt,  7  Car.  4  P.  518; 
Crusea's  Case,  8  Car.  4  P.  541;  Rex  t.  Jonee,  9  Car.  &  P.  258; 
Regina  r.  Ryan,  2  Moody  A  R.  213;  Ogletree  t.  StaUj  28 
Ala.  693;  Maker  v.  People,  10  Mich.  212;  81  Am.  Dec.  781; 
People  y.  Seott,  6  Mich.  296;  Loza  v.  State,  1  Tex.  App.  488; 
28  Am.  Rep.  416.  Oor  statute  aboye  quoted  declares  that 
intoxication  shall  be  no  excuse  for  crime,  etc.  If  a  crime  has 
not  been  committed,  the  statute  is  inapplicable.  No  excuse  is 
needed  until  a  crime  has  been  committed. 

Now,  as  bearing  upon  the  question  as  to  whether  the  attempt 
was  committed  with  the  intent  to  rayish,  it  was  material  to 
inquire  whether  the  defendant's  mental  faculties  were  so  far 
OTercome  by  the  effects  of  intoxication  as  to  render  him  in- 
capable of  entertaining  the  intent,  and  for  this  purpose  it  was 
the  right  and  duty  of  the  jury  to  take  into  consideration  the 
nature  and  circumstances  of  the  attempt,  the  actions,  condnct, 
and  demeanor  of  the  defendant,  bis  declarations  before,  at  the 
time  of,  and  after  the  attempt,  and  especially  to  consider  the 
nature  of  the  attempt,  and  what  degree  of  mental  capacity 
was  necessary  to  enable  him  to  entertain  the  intent  to  rape. 

The  question  we  are  considering  relates  solely  to  the  ca- 
pacity of  the  defendant  to  entertain  the  particular  intent 
It  is  a  question  rather  of  the  exercise  of  the  will  than  of 
reasoning  powers,  and  as  matter  of  law,  the  jury  should  have 
been  instructed  that  if  defendant's  mental  faculties  were  so  far 
overcome  by  intoxication  that  he  was  not  conscious  of  what 
he  was  doing,  or  that  if  his  actions  and  the  means  used  were 
naturally  adapted  or  calculated  to  effect  his  purpose,  still,  if 
he  had  not  sufficient  capacity  to  entertain  the  intent  to  ravish 
Mrs.  Begian,  in  that  event  they  should  not  infer  that  intent 
from  his  acts.  But  if  he  knew  what  he  was  doing,  and  why 
he  was  doing  it,  and  his  actions  and  the  means  used  were 
naturally  adapted  or  calculated  to  effect  his  purpose,  then  the 
attempt  to  rape  might  be  inferred  from  his  acts  in  the  same 
manner  as  if  he  were  sober. 
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Appellant  is  not  to  be  held  responsible  for  the  Intent  if  he 
was  too  drunk  for  a  conscions  exercise  of  the  will  to  the  par- 
ticular end;  or  in  other  words,  too  dmnk  to  entertain  the 
intent,  and  did  not  entertain  it  in  fact.  If  he  did  in  fact 
entertain  it,  though  but  for  the  intoxication  he  would  not  have 
done  80,  he  is  responsible  for  the  intent  as  well  as  for  the  acts. 

We  are  of  the  opinion  that  the  requested  instnictions  should 
have  been  given. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Dbunxbnnbss  as  an  Bxcuss  iob  CimiBx  See  note  to  Flanigan  r.  Pe^ 
pie,  40  Am.  Kep.  560-570;  Walker  w.  State,  85  Ala.  7;  7  Am.  St.  Rep.  17, 
sad  noto  collecting  easei  npon  the  qneefcion  of  when  dnmlDBaneae  leeeene  ae- 
oonntability  for  orim^  The  general  rule  ia,  that  dronkennoei  u  no  ezooM 
for  orime:  State  ▼.  Shores,  31  W.  Va.  491;  13  Am.  Si.  Bep.  875;  but  it  is 
erroneona  to  inetmct  the  jury  that  "  drunkenDees  can  never  be  received  m  a 
ground  to  excuse  or  palliate  a  crime,"  because  when  and  how  far  drunken- 
ness may  ezcose  or  palliate  depends  npon  its  degree  and  its  effect  npon  the 
mind:  Oolffher  w.  CtmmimweaUh,  2  Duvall,  163;  87  Am.  Dec  493.  Dmnkei^ 
ness  may  incapacitate  one  from  entertaining  a  felonious  intent:  Xosa  v.  Staie^ 
1  Tex.  App.  488;  28  Am.  Rep.  416,  and  foot-note;  Wood  ▼.  Staie,  34  Ark. 
841;  36  Am.  Rep.  13.  In  StaU  ▼.  Carter,  98  Mo.  177,  it  was  decided  that 
volontsry  drunkenness  could  nerer  exonse  or  even  mitigato  a  crime  oommit- 
tod  under  its  influence;  but  in  BngeUMxrdl  t.  State,  88  Ala.  100,  the  rule  is 
laid  down  that  where  the  question  of  malice  or  intent  \b  involved,  the  fact  oi 
drunkenness  is  admissible  to  reduce  the  grade  of  the  offense;  to  the  same 
effect  is  Budhannon  v.  CommonweaUh,  86  Ky.  110;  People  w,  Murray,  72 
Mich,  la 

JoniDBB  ov  Opvbmsb!  nv  0ns  iMDiCTifSNT. — While  an  indictment  which' 
•barges  two  or  more  offenses  in  one  count  is  bad  for  duplicityt  Ben  r.  State, 
22  Ala.  9^  58  Am.  Dec  234,  and  noto;  yet  several  offensea  charged  in  sepa- 
rato  ooants  may  be  joined  in  one  indictment:  Note  to  Bern  v.  State,  58  Am. 
Dec  247. 
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{28  Tax  AS  Appeals,  80&] 

Okbox Ai»  Law  —  IiTFAirnciDX.  —  To  warrant  the  conviction  of  a  mothar  «l 

infanticide,  it  must  be  proved  that  the  child  was  bom  alive;  that  it  had 
an  existoace  independent  of  its  mother;  and  that  aftorwarda  ito  life  was 
destroyed  by  her  act,  agency,  or  procurement. 
Cbdiinal  Law  —  Corpits  Delicti—  Confessions.  —The  corpus  deUcU  con- 
sists not  merely  of  an  objective  crime,  but  also  of  defendant's  agency  in 
the  crime;  and  unless  it  is  proved  in  both  these  respeots,  a  oonfessiQa  by 
the  defendant  is  not  of  itself  enough  to  sustain  a  conviction.  The  oonfaa- 
■Um  must  be  corroborated.     This  may  be  done  by  circumstancial  evidenec 

W.  L.  Davidsofij  assistant  attorney-general^  for  the  state. 
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Whitb,  p.  J.  Appellant  has  been  convicted  of  the  marder 
of  her  infant  babe,  and  her  panishment  has  been  assessed  at  a 
life  term  in  the  penitentiarj. 

We  are  of  opinion  that  the  evidence  establishing  the  carpus 
delicti  is  not  sufficient  to  sustain  the  judgment,  in  so  far  as  the 
same  is  made  to  appear  in  the  record  here  before  us.  To 
warrant  a  conviction,  it  was  necessary  for  the  state  to  prove 
that  the  child  was  born  alive;  that  it  had  an  existence  inde* 
pendent  of  the  mother;  and  that  afterwards  its  life  was  de- 
stroyed by  the  act,  agency,  or  procurement  of  its  mother,  this 
defendant:  Wallace  v.  StcUe^  7  Tex.  App.  670;  10  Tex.  App. 
265;  Sheppard  v.  StaU,  17  Tex.  App.  74. 

Defendant  confessed  that  the  child  was  bom  on  Sunday 
night;  that  it  was  born  alive;  that  she  put  it  into  Dr.  Bald- 
win's spring,  and  that  it  was  alive  when  she  put  it  in  the 
spring.  The  child  was  found  th&  following  Wednesday. 
Now,  if  the  defendant's  confessions  were  sufficient  by  them- 
selves, perhaps  we  might  hold  that  the  corpus  delicti  had  been 
sufficiently  proved.  These,  however,  in  and  of  themselves, 
are  not  sufficient.  The  eorpfu  delicti  consists  not  merely  of 
an  objective  crime,  but  of  the  defendant's  agency  of  the  crime; 
and  it  is  well  settled  that  unless  the  corpus  delicti  in  both 
these  respects  is  proved,  a  confeseion  is  not,  by  itself,  enough 
to  sustain  a  conviction.  It  must  be  corroborated.  This  can 
seldom  be  done  by  direct  or  positive  testimony,  but  it  may  as 
well  be  shown  by  circumstantial  evidence:  WiUard  v.  Stats^ 
27  Tex.  App.  886. 

Now,  what  was  the  corroboration  in  this  case?  The  doctor 
who  testified  as  an  expert  says:  ^I  cannot  say  positively 
whether  the  child  was  ever  alive,  or  whether  it  had  ever 
breathed."  He  dissected  the  child's  head,  and  found  that  the 
skull  had  not  been  fractured.  He  took  out  the  lung  and  applied 
the  hydrostatic  test  and  found  air  in  it,  the  usually  accepted 
test  that  it  had  breathed.  This  was  sufficient  corroboration 
as  to  the  fact  that  the  child  was  born  alive.  Concede  that 
the  child  had  been  born  alive.  Was  it  killed,  or  was  it 
drowned?  Evidently  the  doctor  does  not  think  it  was  killed 
by  violence.  As  to  the  chances  and  probabilities  that  it  had 
been  drowned,  he  does  not  say  one  word.  Why  did  not  he 
make  an  examination,  and  give  his  opinion  as  to  the  fact 
of  drowning?  What  evidence  of  drowning  is  there  outside 
the  confession?  Was  the  child  found  in  Dr.  Baldwin's  spring? 
If  BO,  who  found  it  there,  and   under  what 
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Was  Dr.  Baldwin's  spring  of  sufficient  depth  to  drown  the 
child?  Was  the  spring  in  a  public  or  secluded  plac«?  All 
these  facts  might  have  been  testified  to,  and  yet  the  record 
contains  no  such  evidence.  The  first  it  discloses  of  the  bodjr 
is,  that  somebody  had  found  it,  and  it  was  under  a  box  near 
the  spring.     Who  found  it  in  and  took  it  out  of  the  spring? 

Before  we  are  asked  to  sanction  so  serious  a  verdict  and 
judgment,  even  on  the  confession  of  a  defendant,  there  ought 
to  be  furnished  us  some  circumstances  tending  to  corroborate 
that  confession,  since  the  law  will  not  permit  a  conviction  to 
stand  alone  upon  the  confession. 

In  this  case,  because  the  evidence  is  insufficient  to  establish 
the  carpus  delicti^  the  judgment  is  reyersed,  and  the  cause  is 
remanded.  

OoRFUS  DiLion  —  CoNFBSBiONs.  —  The  ooofesdoni  of  an  aeoniad,  whea 
th«  corpus  delicti  is  not  proved  by  other  testimony,  are  insuflScient  to  warrant 
a  conviction  of  a  felony:  MaUhewt  t.  Stale,  66  Ala.  187;  28  Am.  Rep.  69S| 
8iaie  ▼.  German,  64  Mo.  626;  U  Am.  Hep.  481»  and  not*}  nota  to  SiaU  v. 
Wmanu,  78  Am.  Dm.  254^  26& 
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|2B  Tbxai  Arrmkis,  SIOl] 

QuMnrAL  Law — BuaaLAaT.  —  PoanwoN  of  Stolbh  Good8,  withoat  otiMr 
mdinoa  of  gnilti  it  not  prima  faek  ovidenoa  of  burglary;  bat  whera 
gooda  have  baoa  taken  by  a  bnrglar,  and  are  immediately,  or  aoon  aftar, 
found  in  tha  actual  and  ezdnaiva  poosesaion  of  a  peraon  who  gives  a  falsa 
aeoonnt  or  refneaa  to  give  any  aoooant  of  the  manner  in  which  the  goods 
came  into  hia  possession,  pro<*f  of  saoh  possession  and  gnilty  conduct  will 
iostain  tha  inference,  not  only  that  he  stole  the  goods,  but  that  he  also 
made  naa  of  the  means  by  which  access  to  them  was  obtained. 

(kmnrAL  Law— BvBOLAaT.  —  Possession  of  recently  atolen  property,  la 
warrant  an  inference  of  guilt  of  burglary,  must  be  personal  and  ezolu* 
Bve^  unexplained,  and  must  involve  a  distinct  and  coosciona  assertion  «l 
property  by  the  accused. 

OamiMAL  Law — Bubolabt—SvidbIob.  —  Where  a  conspiracy  between 
two  to  commit  a  burglary  ia  eatablishedt  evidence  of  the  finding  of  tha 
fruits  of  the  crime  at  the  house  of  either  of  the  conspirators  sabaequently 
to  the  burglary,  and  what  transpired  at  the  time,  is  admissible  and  legit- 
imate as  tending  to  connect  the  conspirator  on  trial  with  the  crime, 
although  neither  of  them  waa  present  when  anoh  fruits  d  tha  buiglary 
ware  found. 

QumHAL  Law  — BuBOLABT  — Right  ov  Jury  to  Imspbot  Evidkngb  or 
Oedul  —  Where  the  evidence  concemiDg  the  identity  of  a  sack  found  in 
tha  house  of  the  accused,  as  one  of  the  sacks  stolen  at  the  time  of  tha 
burglary,  ia  conflicting,  the  jury  ia  entitled  to  a  personal  Ini^aetion  of  tha 
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Mcic  in  the  pr«taaot  of  Um  eoart^  oodumI,  and  partiM.    In  saeh  om* 

the  jury  is  not  entitled  to  an  inspection  after  they  retire  from  tlia  ooorU 
room. 
OumMAL  Law  ^  Bvidbhcb.  —  All  materials  in  any  way  part  of  the  rti  guim 
may  be  prodnoad  aa  evidenoa  on  the  trial. 

/•  M.  R%chard»  and  Q.  A.  MeCaUj  for  the  appellant 
W.  L.  Davidson^  aanstant  attomey-generalj  for  the  state. 

White,  P.  J.  This  is  the  second  appeal  in  this  case.  On 
the  former  appeal  the  judgment  was  reversed,  and  the  cause 
remanded,  on  account  of  certain  defects  in  the  charge  of  the 
court,  which  were  pointed  out:  Jaekwn  v.  StaU^  28  Tex.  App. 
148. 

On  the  second  trial,  the  learned  judge  corrected  his  former 
charge  in  these  particulars,  and  although  several  objections 
are  again  strenuously  urged  to  the  charge,  we  will,  without 
discussing  them,  say  that  in  our  opinion  they  are  not  well 
taken,  and  that  the  charge  as  now  presented  is  a  sufficient 
exposition  of  the  law  applicable  to  the  facts.  But  one  special 
instruction  was  asked  by  the  defendanti  in  addition  to  the 
general  charge,  and  it  was  given. 

Appellant  has  been  tried  for  and  convicted  of  burglary.  A 
strong  criminative  fact  against  him  was  the  finding  in  his 
house,  a  few  days  after  the  burglary,  one  of  the  seamless  sacks 
identified  by  the  state's  witnesses  as  one  of  the  sacks  contain- 
ing the  wheat  stolen  from  the  burglarized  house.  The  bur- 
glary was  committed  on  the  night  of  August  20th,  and  the 
sack  was  found  in  defendant's  house  on  the  28th  of  Angiist, 
following,  or  seven  days  afterwards.  At  the  time  it  was  found, 
defendant  had  been  arrested,  and  was  in  jail.  He  has  never 
attempted  to  explain  his  possession  of  the  sack.  His  wife 
stated  that  it  was  his,  defendant's,  that  he  had  had  it  for  sev- 
eral months,  and  that  he  had  brought  it  home  filled  with 
peaches,  from  Edwards's  place,  while  he  was  working  at 
Edwards's. 

Had  this  been  the  only  criminatiTe  or  inculpatory  fact 
\  against  the  defendant,  there  might  have  been  some  question 
jA  as  to  the  sufficiency  of  the  evidence  to  support  a  conviction  for 
,4     burglary. 

<*  Mere  possession  of  goods  stolen,  without  other  eyidenoe  of 
guilt,  is  not  to  be  regarded  as  prima  facie  evidence  of  burglary. 
But  where  goods  have  been  feloniously  taken  by  means  of  a 
burglary,  and  they  are  immediately  or  soon  after  found  in  the 
actual  and  exclusive  possession  of  a  person  who  gives  a  false 
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account  or  leftises  to  giye  any  aoooont  of  the  mianer  In  which 
the  gooda  came  into  his  poesesnon,  proof  of  such  poesesrica 
and  gniltj  conduct  may  auatain  the  inferenoei  not  only  that 
he  stole  the  goods,  but  that  he  made  use  of  the  means  by  which 
access  to  them  was  obtained.  There  should  be  some  evidence 
of  guilty  conduct  besides  the  bare  possession  of  the  stolen 
property^  before  the  presumption  of  burglary  is  superadded  to 
that  of  the  larceny  ":  Wharton's  Crim.  Law,  8th  ed.,  sec.  818; 
Wharton's  CrioL  Bt^  9th  ed.,  sec  786;  2  Am.  ft  Bug.  Bnqr. 
of  Law,  694. 

In  Oeorgia,  and  perhaps  in  some  of  the  other  states,  it  is 
held  that  recent  possession,  by  a  person  who  is  unable  to  ac- 
count for  his  possession,  raises  a  presumption  of  guilt,  and 
would  authorise  the  jury  to  find  a  verdict  of  guilty:  Lwndy  v. 
8laU,  71  Ga.  860. 

With  us,  the  rule  is  the  same  as  in  theft;  that  is,  that  **  to 
warrant  an  inference  of  guilt  of  theft  from  the  circumstance  of 
possession  of  recently  stolen  property,  such  possession  must 
be  personal  and  exclusive,  must  be  unexplained^  and  must  in- 
volve a  distinct  and  conscious  assertion  of  property  by  the 
defendant":  Field  v.  State,  24  Tex.  App.  422;  citing  Willson's 
Crim.  Stats.,  sea  1299;  Morgan  ▼.  State,  25  Tex.  App.  518; 
Jackion  ▼.  StaU,  28  Tex.  App.  143.  And  this  seems  to  be  the 
rule  in  Alabama:  WkiU  v.  StaU,  72  Ala.  195. 

Li  this  case,  defendant  did  not  explain  nor  attempt  to  ex- 
plain his  possession,  though  his  wife  did,  or  attempted  to  do 
so  for  him.  What  are  the  other  inculpatory  and  criminative 
fi&ctsr 

One  Eilby,  a  brother-in-law  of  defendant,  was  implicated 
In  the  burglary,  and  the  evidence  of  Eilby's  guilt,  as  shown 
by  the  record,. is,  to  our  minds,  overwhelming.  Defendant 
was  staying  at  Eilby's  house.  He  had  previously  worked  at 
Bdwards's  place  during  the  harvest,  and  knew  the  premises. 
At  sundown  on  the  evening  of  the  20th  of  August  he  was  seen 
in  an  empty  two-horse  wagon  with  Eilby,  going  in  the  direc- 
tion of  Bdwards's.  The  next  morning,  at  sunrise,  Kilby  and 
another  party  are  at  the  mill,  where  Kilby  sells  the  stolen 
wheat,  and  takes  in  part  pay  a  hundred-pound  sack  of  flour. 
The  purchaser  does  not  know  or  identify  defendant  as  the 
man  who  was  with  Kilby,  but  several  witnesses  met  Kilby 
and  Jackson,  this  defendant,  as  they  were  returning  from 
Weatherford,  between  nine  and  ten,  a.  v.,  after  the  sale  of  the 
wheati  in  a  two-horse  wagon;  and  one  testifies  that»he  saw  the 
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sack  of  flour  Id  the  wagon,  and  that  Kilby  told  him  they  were 
going  to  have  biscuits,  and  asked  him  to  come  over  and  see 
him.  These  witnesses  knew  Jackson,  this  defendant,  and 
identified  him  as  the  party  with  Kilby.  In  addition  to  these 
facts,  one  of  the  seamless  sacks  which  contained  a  part  of  the 
wheat  stolen  from  the  burglarized  house  was,  as  we  have  seen, 
found  at  defendant's  house.  This  sack  was  fiilly  and  com- 
pletely identified  by  the  alleged  owners,  and  other  witnesses 
for  the  state.  We  think  the  evidence  amply  sufiicient  to  show 
a  conspiracy,  and  acting  together  as  principals,  by  Kilby  and 
defendant  in  the  criminal  enterprise,  and  to  warrant  the  infer- 
ence that  defendant  was  a  party  to  and  guilty  of  the  burglary. 

But  it  is  insisted  that  the  court  erred  in  allowing  evidence 
to  go  to  the  jury  of  the  finding  of  the  sack  and  what  trans- 
pired at  the  time,  the  defendant  not  being  present  This  evi- 
dence was  admissible  and  legitimate  as  a  circumstance 
tending  to  connect  defendant  with  the  burglary,  the  sack 
being  one  of  the  fruits  of  the  crime:  Burrill  on  Circumstantial 
Evidence,  446,  447. 

For  the  same  reason  it  is  objected  that  the  court  erred  in 
allowing  evidence  of  the  finding  of  some  of  the  stolen  sacks 
at  the  house  of  Kilby  several  days  after  the  commission  of  the 
burglary,  when  neither  Kilby  nor  defendant  were  present^ 
and  the  additional  objection  urged  to  this  evidence  is,  that 
the  sacks  were  found  after  the  conspiracy  (if  any  had  evei 
existed  between  defendant  and  Kilby)  had  been  consum- 
mated, and  that  no  act  or  fact  connecting  Kilby  with  the 
crime,  done  or  ascertained  after  consummation  of  the  con- 
spiracy, o6uld  be  used  as  evidence  against  or  aflTecting  this 
defendant.  As  stated  above,  the  evidence,  in  our  opinion, 
amply  established  the  conspiracy  and  acting  together  of  the 
parties  in  the  crime.  The  sacks  found  at  Kilby's  were  fruits 
of  the  crime,  and  ''any  fact  or  circumstance  which  would  tend 
to  prove  the  guilt  of  the  co-defendant  would  also  tend  to  prove 
the  guilt  of  the  defendant,  and  would  be  admissible  against 
him  ":  Pieraan  v.  State,  18  Tex.  App.  624. 

But  again,  on  the  trial,  the  sack  found  at  defendant's  house 
was  claimed  by  several  witnesses  to  be  marked  with  the 
initials  of  Edwards's  name,  vii.,  "N.  Q.  E.,"  and  "  W.'F.'r.'D.,'' 
— an  abbreviation  for  the  town  of  Weatherfbrd:  and  the  let- 
ter  ''E,"  on  the  edge  of  the  mouth  of  the  sack,  was  claimed  to 
have  been  worked  with  thread  by  Mrs.  Edwards.  Bdwards 
testified  that  when  he  purchased  the  sacks  in  Dallas  tbey 
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were  fall  of  com,  and  that  the  party  from  whom  he  purchased 
them  marked  his  (Edwards's)  initials  and  the  abbreviation 
of  Weatherford  with  lampblack  upon  them.  It  was  proved 
that  after  the  sack  was  found  at  Jackson's,  his  wife,  Mrs. 
Jackson,  had  washed  it  and  almost  obliterated  these  letters 
in  lampblack;  and  Varner,  the  constable,  testified  that  when  he 
found  the  sack  at  Jackson's,  he  saw  the  letter  '^E"  in  thread 
near  the  mouth,  and  commenced  picking  it  out  with  his  knife, 
when  he  was  stopped  by  Morel'and,  who  also  testified  to  the 
same  fact  On  the  trial,  the  witnesses  Edwards  and  two  or 
more  other  state's  witnesses  examined  the  sack,  and  swore 
that  they  could  still  see  these  initials  and  marks  upon  the 
sack.  Defendant  had  the  sack  put  in  the  hands  of  other 
witnesses,  who  examined  it  carefully,  and  they  swore  they 
could  see  no  letters,  or  anything  like  letters,  upon  it 

The  prosecution  then  proposed  to  let  the  jury  examine  and 
inspect  it  for  themselves,  and  this  the  court  permitted,  over 
defendant's  objections.  It  is  insisted  that  ''there  was  an 
irreconcilable  conflict  in  the  evidence  as  to  the  marks  on  the 
sack,  and  that  the  jury  ought  to  have  decided  the  same  on 
the  evidence  of  the  witnesses,  and  not  from  a  personal  exam- 
ination and  inspection  by  the  jury  themselves.**  The  testi* 
mony  of  the  witnesses  concerning  the  sack  was  all  before  the 
court,  and  in  the  presence  of  the  jury,  and  was  heard  by  them. 
The  sack  itself  was  before  them  when  the  witnesses  were  tes* 
tifyiug  about  it 

This  is  not  like  the  case  of  ^a  view"  by  the  jury  when 
neither  the  court  nor  the  parties  are  present,  and  which  pro- 
ceeding would  be  illegal,  and  might  be  prejudicial  to  the  rights 
of  a  defendant:  Smith  t.  State,  42  Tex.  444.  On  the  contrary, 
everything  about  and  concerning  the  matter  transpired  in  the 
court,  at  the  trial,  and  in  the  presence  and  hearing  of  court, 
counsel,  parties,  and  jury.  They  all  saw  and  heard  what  the 
witnesses  had  to  say,  and  the  parties  fully  examined  and 
cross-examined  them  in  connection  with  the  sack,  which  was 
exhibited,  examined,  and  inspected  by  the  witnesses  when 
testifying. 

This  identical  question  came  up  in  Wynne  v.  State,  56  6a. 
114,  when  there  was  a  conflict  between  witnesses  as  to  the 
physical  appearance  of  a  pistol  and  cartridges  used  in  the 
difficulty  about  which  the  trial  was  being  had.  The  court 
say:  **  Wo  think  the  court  should  have  permitted  the  jury  to 
have  and  inspect  the  pistoL  •  •  •  •  We  can  see  no  objection 
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to  the  pifitol  being  exhibited  to  the  jaiy,  aad  inspected  by 
them." 

All  materials  in  any  way  part  of  the  r#f  ^Hm  may  be  pro- 
duced as  evidence  on  the  trial:  Wharton's  Crim.  Et.,  9th  ed., 
sec.  812,  and  note;  McDonel  v.  State^  90  Ind.  320;  Hart  t. 
SiaU,  15  Tex.  App.  203;  49  Am.  Rep.  188;  Levy  v.  Si4Ue,  28 
Tex.  App.  209;  ante^  p.  826. 

Mr.  Wharton  says:  '^As  we  have  seen,  it  is  one  of  the  neces- 
sary incidents  of  bringing  into  court  instruments  by  which 
an  act  is  alleged  to  have  been  done  that  such  instruments 
should  be  tested  in  open  court.  It  is  only  where  this  is  done 
by  the  jury  after  they  retire,  when  parties  have  no  opportunity 
of  revising  the  process,  that  objection  can  be  madeu  When 
the  process  is  conducted  openly,  as  part  of  the  trial  of  the 
case,  it  is  a  valuable  auxiliary  in  the  discovery  of  the  truth  ": 
Wharton's  Crim.  Ev.,  9th  ed.,  sec.  314,  and  note. 

Under  the  circumstances  exhibited  in  the  bill  of  exceptional 
we  see  no  error  in  allowing  the  jury  to  examine  and  inspect 
the  sack  for  themselves.  We  think  it  was  legitimate  to  per- 
mit them  to  do  so,  in  order  that  they  might,  with  the  sack 
before  them,  see  and  determine  the  conflict  in  the  evidenoe 
concerning  the  marks,  letters,  and  figures  upon  it. 

We  have  examined  this  record  maturely  in  the  light  of  the 
able  brief  and  oral  argument  at  counsel  for  appellant,  and 
have  been  unable  to  find  any  error  of  sufficient  importance  to 
demand  or  require  of  us  a  reversal  of  the  judgment^  and  it  ia 
therefore  affirmed. 


On  thb  nasT  aftial  in  tliis  case^  Jadttm  t.  State,  28  Tax.  Appu  143» 
the  judgment  was  ravened,  and  the  aanae  ramanded  for  a  new  trial  for  tha 
failure  of  the  trial  ooart  to  give  proper  instrnctiooa.  The  court  said:  *'It 
was  proved  that  one  of  the  sacks  stolen  at  the  time  of  the  burglary  was 
recently  thereafter  found  in  defendant's  house.  This  aridenca  having  been 
admitted,  it  was  the  duty  of  the  ooart  to  instrnot  the  iuiy*  as  •  part  of  tha 
law  of  the  case,  that  4o  warrant  an  inferenoa  of  gnilt  from  tha  ciroamataaoa 
of  possession  of  recently  stolen  property,  such  possession  must  be  personal 
and  exclusive,  must  be  unexplained,  and  must  involve  a  distinct  and  con- 
scious assertion  of  property  by  the  defendant:  Kteld  ▼.  State^  24  Tax.  App. 
422.  No  such  instruction  was  given.  Again,  it  was  proved  that  some  of  tba 
stolen  sacks  were  found  in  the  house  of  one  Kilby,  raoently  altar  Um  bur* 
glary.  With  respect  to  this  testimony,  the  court  should  have  instmcted 
the  jury  that  it  could  not  be  considered  against  tha  defendant,  unless  it 
further  proved  that  said  Kilby  and  the  defendant  acted  together  in  tha 
mission  of  tha  barglaryt  Piermm  r.  State,  IS  Tex.  App.  624;  and  not  tiian, 
unless  it  was  shown  that  Kilby  bad  patsoaal  and  axdvsiva  posirasian  of  aaid 
sacks,  unexplained,  etc    In  the  particulaxs  mantioaad,  we  think  tba  chuigt 
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of  the  eoart  m  loiidMBeiiteny  ottoimoid^  and  we  mmt  therefore  fererie  the 
Jvdgmentb" 

Crimihal  Law.  —  PoesisnoK  ov  Stolsv  Pbopb&tt  m  eridenee  of  goiltt 
See  Clark  w.  State,  28  Tex.  Appw  189;  anitf  pw  000^  and  note. 

CoHBPnuLor  —  Possnuoir  ov  Stolbh  Pkopb&tt  bt  Omi  of  thb  Co5* 
BFiRATOHa.  —  Having  established  a  conspiracy  between  persons  to  commit 
robbery,  it  ie  oompetent  to  show  possession  of  the  stolen  property  in  the  ao» 
L'a  eo-ooBspiratort  Clark  t.  State,  S8  Tex.  App.  189;  atUe,  p.  817. 


Ex  PARTB  Garza. 

pS  TSXAS  Afpbalb,  881.] 

MmnciPAii  Corporations  —  Powbr  to  Rbqulati  imis  kot  IiiOLinyB 
PowxE  TO  LiosKBX.  —  PowoT  granted  a  municipal  corporation  by  char- 
ter to  restrain,  regulate,  and  inspect  houses  of  prostitution  does  not  in* 
elude  power  to  license  such  houses  by  ordinance,  when  this  power  is  not 
expreesly  granted,  and  when  the  charter,  in  express  words,  grants  the 
power  to  lieenae  numerous  other  oocnpations.  Thk  exdlades  the  con- 
clusion that  the  power  to  license  such  houses  was  intended  to  be  granted, 
or  that  it  exists  by  implication. 

IfvKidPAL  Corporations — Reprala  bt  Implication.  —  The  presumption 
ie  not  lightly  to  be  indulged  that  the  legislature  has  by  implication  re« 
pealed,  ae  respeets  a  certain  ninnicipality  or  all  munieipalitiee,  laws  of 
a  general  nature  elsewhere  in  force  throughout  the  state;  still,  a  oharter 
or  special  act  passed  subsequent  to  the  general  law,  and  plainly  in  con- 
flict with  it,  will,  to  the  extent  of  the  conflict,  operate  as  a  repeal  of 
the  latter  by  implication,  bat  such  repeals  are  not  farored,  and  will  be 
applied  witti  extreme  oantioni. 

IfvKioiPAL  Corporations. — Powrb  to  Licrnsb  Oooopasioiis  must  be 
plainly  oonferred  upon  a  municipality,  or  it  will  be  deemed  not  to  exist. 
Any  fair,  reasonable  doubt  concerning  the  existence  of  the  power  will 
be  reeotred  by  the  courts  against  the  city,  and  the  power  denied. 

MumoiPAL  Corporations  —  Powsr  to  Enact  Ordinanois.  —  In  determiii- 
ing  the  power  ef  a  municipal  oorporation  to  enact  a  particular  ordinance, 
the  oharter  by  which  it  is  daimed  that  sneh  power  is  oonferred  should 
reoeire  a  reasonable  construction,  and  all  reasonable  intendments  in 
support  of  the  validity  of  the  ordinance  will  be  indulged. 

Ookbtitutional  Law.  — Diffierent  punishments  prescribed  by  the  same  stat- 
«te  for  different  acts  constituting  the  same  offense  in  a  different  degree, 
or  by  different  classes  of  persons,  is  not  objective  legislation,  nor  is  such 
act  void  for  uncertainty  in  that  it  prescribes  different  punishments  for 
the  same  offense. 

L.  N.  Walthally  and  Upson  and  Bergatrom^  for  the  relator. 

W.  L,  DatddMUj  (UiUiant  attomey^general,  for  the  state. 

WiLLSON,  J.  Appellant,  Emelia  Garza^  applied  to  the  judge 
of  the  dietrict  court  of  the  forty-fifth  judicial  district  of  Texasy 
for  a  writ  of  habeas  eorjmSj  praying  to  be  discharged  from 
custociy,  in  which  she  is  held  by  Jacob  Rips,  a  policeman  of 
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the  city  of  San  Antonio,  under  a  warrant  iBsned  out  of  the 
recorder's  coart  of  said  city,  for  the  violation  of  an  ordinance 
^  to  Bupprese  and  restrain  bawdy-houses  within  the  limits  of 
the  city  of  San  Antonio/'    The  writ  was  issued  as  prayed  for, 
and  upon  a  hearing  the  writ  was  dismissed  and  appellant  re- 
manded to  the  custody  of  the  respondent,  from  which  order 
the  applicant  prosecutes  an  appeal  to  this  court,  and  assigns 
the  following  error:  *'  His  honor  the  judge  erred  in  dismiss- 
ing the  writ  of  habeas  corjpus  and  in  remanding  the  applicant 
for  the  writ  to  the  custody  of  the  respondent,  in  this:  There 
is  no  valid  or  legal  ordinance  which  authorized  the  issue  of 
the  warrant  under  and  by  virtue  of  which  the  applicant  was 
arrested  and  is  held  in  custody.'' 

The  ordinance  in  question  is  entitled  "  An  ordinance  to 
suppress  and  restrain  bawdy-houses  within  the  limits  of  the 
city  of  San  Antonio."  It  was  passed  and  approved  December 
16, 1889,  and  was  duly  published.  It  provides  for  licensing 
bawdy-houses  within  the  limits  of  said  city,  upon  the  pay- 
ment  of  an  annual  license  to  the  said  city  of  five  hundred 
dollars;  and  also  provides  for  the  licensing  of  bawds.  It  also 
provides  for  the  inspection  of  bawds,  and  prescribes  penalties 
for  violations  of  any  of  the  provisions  of  the  ordinanoe. 

It  is  admitted  that  appellant  violated  the  ordinance  by  keep- 
ing a  bawdy-house  without  obtaining  a  license  to  do  so,  mud 
that  she  has  been  duly  charged  and  arrested,  and  is  now  in 
custody  for  said  violation. 

It  is  further  admitted  that  the  license  of  five  hundred  dol- 
lars annually  imposed  by  said  ordinanoe  is  reasonable,  and 
does  not  amount  to  a  tax  on  the  occupation* 

Appellant  attacks  the  validity  of  said  ordinance,  contend- 
ing, —  1.  That  the  city  was  not  and  is  not  authorised  by  its 
charter  to  enact  it;  and  2.  That  said  ordinance  is  contrary 
to  the  general  laws  of  the  state,  and  is  therefore  void. 

By  act  of  August  18,  1870,  the  oity  of  San  Antonio,  having 
a  population  of  more  than  ten  thousand  inhabitants,  was  ii^ 
corporated  by  special  act  of  the  legislature  under  authority  of 
section  6  of  article  11  of  the  constitution. 

There  are  three  sections  in  the  said  act  of  incorporation 
under  which  it  is  claimed  by  the  city  that  it  had  the  power  to 
enact  the  ordinance  in  question.    They  are  as  follows:  — 

**  Sec.  72.  To  license,  tax,  and  regulate  billiard-tables,  pin- 
alleys,  ball-alleys;  to  suppress  and  restrain  disorderly  houses, 
tippling  shops  and  groceries,  bawdy-houses,  houses  of  prosti- 
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tution  or  assignation,  gambling  and  gambling-hooseSy  lotterieB, 
and  aU  fraudulent  dayioes  and  practices,  and  aU  kinds  of 
indecendea. 

^  Sec.  78.  The  dty  council  shall  have  the  right  to  enact  all 
neoessaiy  ordinances  to  restrain  and  punish  yagrants,  mendi- 
cants, street-beggars,  and  prostitutes;  to  restrain  and  control 
all  gambling,  and  punish  the  keepers  of  all  games  and  gam- 
bling devices  with  as  great  a  penalty  as  the  same  is  punished 
by  the  statutes  of  the  state.  The  recorder's  court  of  the  city 
of  San  Antonio  shall  have  the  concurrent  jurisdiction  of  all 
such  misdemeanors  when  committed  in  the  corporate  limits 
of  the  city  of  San  Antonio.    (Amendment  of  March  4, 1885.) 

*^  Sec.  98.  To  prevent  and  punish  the  keeping  of  houses  of 
prostitution  within  the  city,  or  within  such  limits  therein  as 
may  be  defined  by  ordinance,  and  to  adopt  summary  meas- 
ures for  the  removal  or  suppression,  or  regulation  and  inspect 
tion,  of  aU  such  establishments." 

It  is  a  settled  rule  that  municipal  corporations  can  ex- 
ercise no  powers  but  those  which  are  conferred  upon  them 
by  the  act  by  which  they  are  constituted,  or  such  as  are 
necessary  to  the  exercise  of  their  corporate  powers,  the  per* 
formance  of  their  corporate  duties,  and  the  accomplishment  of 
the  purposes  of  their  association.  The  charter  of  a  municipal 
corporation  is  its  organic  act,  and  furnishes  the  measure  of  its 
powers.  It  can  exercise  no  power  which  the  charter  does  not 
grant  in  express  words,  or  which  is  not  necessarily  or  fairly 
implied  in  or  incident  to  the  powers  expressly  granted,  or 
which  are  not  essential  to  the  declared  objects  and  purposes  of 
the  corporation:  1  Dillon  on  Municipal  Corporations,  sec.  89; 
Cooley's  Constitutional  Limitations,  4th  ed.,  231,  285. 

Such  being  the  extent  and  limit  of  the  power  of  a  munici- 
pal corporation,  did  the  municipality  of  the  city  of  San  An- 
tonio have  the  power  to  enact  the  ordinance  in  question? 
Such  power  is  certainly  not  conferred  in  express  words  in  its 
charter.  In  the  sections  of  the  charter  which  we  have  quoted, 
no  express  power  to  license  houses  of  prostitution  is  granted, 
and  there  are  no  other  provisions  of  the  charter  bearing  upon 
the  subject  In  DavU  v.  SiaU^  1  Tex.  App.  425,  which  case 
has  been  dted,  and  is  relied  upon  by  the  city  to  sustain  the 
validity  of  said  ordinance,  the  power  to  license  houses  of  profr 
titution  was  granted  the  city  of  Waco  in  express  words,  and 
while  we  adhere  to  the  correctness  of  that  decision,  we  do  not 
consider  it  applicable  to  this  case. 
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It  is  claimed  by  the  citj,  however,  that  although  its  charter 
does  not  in  express  words  confer  the  power  to  license  houses 
of  prostitution,  it  does,  by  necessary  implication,  confer  such 
power  by  granting  expressly  the  power  to  restrain,  regulate, 
and  inspect  such  establishroents. 

Judge  Dillon,  in  his  work  on  municipal  corporations,  says: 
'*  The  presumption  is  not  lightly  to  be  indulged  that  the  legis- 
lature has  by  implication  repealed,  as  respects  a  particular 
municipality,  or  as  respects  all  municipalities,  laws  of  a  gen- 
eral nature  elsewhere  in  force  throughout  the  state;  yet  a 
charter  or  special  act  passed  subsequent  to  the  general  law, 
and  plainly  irreconcilable  with  it,  will,  to  the  extent  of  the 
conflict,  operate  a  repeal  of  the  latter  by  implication.  But  by 
a  well-known  rule,  founded  on  solid  reasons,  such  repeals  are 
not  favored,  and  the  principle  of  implied  repeal  ought  to  be 
applied  with  extreme  caution  ^:  1  Dillon  on  Municipal  Corpo- 
rations, sec.  88.  Again,  he  says:  **  The  right  to  license  must 
be  plainly  conferred,  or  it  will  not  be  held  to  exist  **:  Sec.  361. 
And  again,  he  says:  ^  Any  fair,  reasonable  doubt  concerning 
the  existence  of  power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied  ":  Sec.  89. 

In  determining  the  power  of  a  municipal  corporation  to 
enact  a  particular  ordinance,  the  charter  by  which  it  is 
claimed  such  power  is  conferred  should  receive  a  reasonable 
construction,  —  that  is,  a  construction  which  accords  with  the 
intention  of  the  legislature,  —  and  all  reasonable  intendments 
in  support  of  the  validity  of  the  ordinance  will  be  indulged: 
Gregory  v.  StaUj  20  Tex.  App.  210. 

Was  it  the  intention  of  the  legislature  to  confer  upon  the 
city  of  San  Antonio  the  power  to  license  houses  of  prostitu- 
tion?  At  the  time  of  granting  the  charter  of  incorporation  to 
said  city,  houses  of  prostitution  were  prohiUted  by  a  general 
law  of  the  state:  Pen.  Code,  arts.  889-341.  If  it  was  the 
intention  of  the  legislature  to  repeal  this  general  law  within 
the  corporate  limits  of  said  city,  it  is  reasonable  to  presume 
that  such  intention  would  have  been  plainly  and  expressly  de- 
clared, and  not  left  to  be  implied  merely.  It  k  reasonable  to 
presume  that  if  it  had  been  intended  to  grant  the  power  to 
license  such  houses,  the  legislature  would,  as  it  did  in  the 
charter  of  the  city  of  Waco,  have  expressly  granted  such 
power.  That  such  was  not  the  legislative  intent  is  also,  and 
to  our  minds  very  cogently,  shown  by  the  fact  that  the  power 
to  license  other  occupations,  etc.,   was  expressly  conferred 
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upon  the  city.  In  section  72  of  the  charter,  one  of  the  sec- 
tiona  hereinbefore  quoted,  the  power  to  license  billiard^tablee, 
pin-aUeys,  and  ball-alleys  is  expressly  granted,  but  as  to 
bawdy-houses,  etc.,  named  in  the  same  section,  the  power  to 
license  is  not  expressly  granted;  section  78  confers  expressly 
the  power  to  license  hackmen,  draymen,  etc.;  section  75  to 
license  hawkers,  peddlers,  etc.;  section  76  to  license  rner- 
chants,  hotels,  etc.;  section  77  to  license  public  balls,  etc. 
And  in  the  sections  cited,  the  power  to  regulate  is  also  ex* 
pressly  conferred,  showing  that  license  and  regulation  were 
not  considered  by  the  legislature  as  equivalent  terms,  or  that 
the  power  to  regulate  included  the  power  to  license. 

We  are  of  the  opinion  that  by  no  reasonable  interpretation 
or  intendment  can  it  be  concluded  that  the  legislature  in- 
tended to  grant  to  the  city  of  San  Antonio  the  power  to  enact 
the  ordinance  in  question.  Such  a  power  is  not  necessarily 
or  fairly  implied,  nor  essential  to  the  declared  objects  and 
purposes  of  the  corporation.  Houses  of  prostitution  may  be 
restrained,  regulated,  and  inspected  without  being  licensed. 
Thus  the  dty  might  by  ordinance  require  the  keepers  of  such 
establishments  to  close  them  against  visitors  during  specified 
hours;  or  might  limit  the  number  of  prostitutes  inhabiting 
such  houses;  or  might  require  that  such  houses  be  designated 
by  some  sign  whereby  their  character  might  be  known  to  the 
public.  Various  other  nuxles  of  restraint  and  regulation 
might  be  mentioned  which  could  be  adopted  and  made  effsc* 
tual  without  licensing  such  houses. 

Counsel  for  respondent  has  referred  us  to  some  decisions  of 
other  states,  which  we  confess  support  the  proposition  th^ 
the  words  '^  regulate ''  and  ^  restrain  "  imply  the  power  to  li- 
cense. State  V.  Clariej  54  Mo.  17,  holds  that  tho  word  ^  reg- 
ulate," as  used  in  an  ordinance  of  the  city  of  St.  Louis,  with 
reference  to  bawdy-bouses,  by  necessary  implication  conferred 
upon  that  city  the  power  to  license  such  houses.  Two  of  the 
five  judges  deciding  the  case  dissented  from  that  view,  and 
one  of  the  dissenting  judges  delivered  an  opinion  which  to  our 
minds  advances  very  strong  if  not  conclusive  arguments  against 
the  correctness  of  the  conclusions  of  a  majority  of  the  court 
It  is  to  be  observed,  however,  with  reference  to  the  opinion  of 
the  majority  of  the  court  in  that  case,  that  the  opinion  was 
largely  influenced  by  the  fact  that  several  previous  charters 
of  said  city  did  not  grant  the  power  to  the  city  to  regulate  such 
houses,  but  only  granted  the  power  to  suppress  them.    Judge 
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Dillon,  in  referring  to  the  opinion  of  the  majority  of  the  court, 
remarks  that ''  in  view  of  the  legislation  recited  in  it,  the  opin- 
ion seems  to  be  sound  ":  1  Dillon  on  Municipal  CorporationB, 
sec.  88,  note  2.  Now,  while  previous  legislation  —  that  is, 
previous  charters  —  may  in  that  case  uphold  the  construction 
of  the  majority  of  the  court,  there  is  no  room  or  basis  for  such 
argument  or  intendment  in  this  case;  but  on  the  contrary,  as 
we  have  heretofore  stated,  the  same  charter  under  which  it  is 
claimed  the  power  to  license  houses  of  prostitution  exists  by 
implication,  in  express  words  grants  the  power  to  license  nu- 
merous other  trades  and  occupations,  thus,  it  seems  to  us, 
excluding  the  conclusion  that  the  power  to  license  such  housee 
was  intended  to  be  granted. 

Smith  V.  MadUofij  7  Ind.  86,  and  BurlingUm  v.  Palmer^ 
42  Iowa,  681,  cited  and  relied  upon  by  counsel  for  respondent^ 
are,  we  concede,  authorities  supporting  the  proposition  that 
the  power  to  restrain  and  regulate  includes  the  power  to  license. 
We  cannot,  however,  concur  in  those  decisions,  nor  admit  the 
soundness  of  the  reasons  upon  which  they  are  grounded,  es- 
pecially in  the  case  under  consideration,  where  it  so  plainly 
appears,  we  think,  that  the  legislature  did  not  intend  to  grant 
the  power  which  the  city  has  assumed  in  enacting  the  or> 
dinance  in  question. 

It  is  further  claimed  by  respondent  that  said  ordinance  ia 
not  in  conflict  with  any  general  law  of  the  state;  that  there 
is  no  valid  general  law  of  the  state  prohibiting  housee  of  pros- 
titution. 

It  is  contended  by  counsel  for  respondent  that  the  act  of 
April  4, 1889  (Acts  21st  Leg.,  pp.  83,  34),  is  void  for  unoer- 
tainty,  because  it  prescribes  different  penalties  for  the  same 
offense;  that  is,  that  for  the  offense  of  keeping  a  disorderly 
house,  article  841  prescribes  a  fine  of  two  hundred  dollars  for 
each  day  the  house  is  kept,  while  for  the  same  offense  article 
841  a  prescribes  a  fine  of  not  less  than  one  dollar  nor  more 
than  two  hundred  dollars  for  each  day  the  house  is  kept. 

As  we  understand  and  construe  articles  341  and  341  a,  they 
have  reference  to  different  and  distinct  matters  and  to  differ- 
ent  classes  of  offenders.  Article  341  prescribes  punishment 
for  those  who  keep  disorderly  houses,  while  article  841  a 
punishes  those  who  employ  or  have  in  service,  in  theaters, 
dance-houses,  etc.,  prostitutes,  etc.  While  the  class  of  of- 
fenders named  in  article  341  a  are  keepers  of  disorderly  houses 
as  such  houses  are  defined  in  article  349,  and  are  to  be  deemed 
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guilty  as  each,  as  provided  in  article  341  a,  still,  the  punish- 
ment prescribed  for  them  is  not  the  same  as  is  prescribed  for 
that  other  class  of  offenders  who  keep  houses  of  prostitution 
or  opium  resorts.  While  the  offense  is,  in  legal  contemplation* 
the  same,  the  acts  constituting  it  are  different;  and  that  dif- 
ferent  punishments  are  prescribed  for  different  acts  constitut- 
ing the  same  offense  in  a  different  degree,  or  by  different 
classes  of  persons,  is  not  objectionable  legislation. 

Our  conclusion  is,  that  the  ordinance  in  question  is  without 
authority  of  law;  is  repugnant  to  a  valid  general  law  of  the 
state,  and  is  void;  and  the  judgment  of  the  court  below  is 
reversed,  and  the  appellant  is  discharged  from  custody,  at  the 
cost  of  respondent 


MvnioiPAL  C0BPOBATIOH& — The  power  to  lioenae  imtit  be  dearly  con- 
ferred opoD  a  city,  before  it  cod  ezerciie  radh  a  right:  Note  to  Mobhimm  t. 
Ma^or  qf  FnmkUm,  34  Am.  Deo.  638,  639. 


Seabot  V.  Statu. 

[28  Texas  Apfbals,  fiUL] 

CanoNAL  Law.  —  OoHvissiov  d  vot  Ai>Miiwnw«B  iinleH  froely  aad  robiii- 
tarily  made  by  the  prisoner,  nninflaenoed  by  persuasion  or  oompolsion, 
not  indnoed  by  any  promise  oreattng  hope  of  benefit^  or  any  threats 
creating  fear  of  pnnishment,  and  after  cantion  that  it  may  be  nsed 
against  him.  A  pronuse  by  an  officer  to  a  prisoner  that  if  he  will  con- 
fess, "he  will  do  what  he  can  for  him  in  hit  eassb**  renders  the  oonfes- 
sion  obtained  thereby  inadmissible. 

OaiifiHAL  liAW—CoNnssioN  AS  Syidbnob.  —Where  the inflnence  applied 
to  obtain  a  confession  is  snch  as  to  make  the  prisoner  beliere  his  con- 
dition would  be  better  by  making  it^  whether  traa  or  falas^  it  ia  inad* 
nussible;  if  not^  it  is  admissible. 

Ford  and  DaremuSy  for  the  appellant 

TF.  Ir.  DavidBon^  (usistant  attomey-generalj  for  the  state. 

Whitb,  p.  J.  But  a  single  question  is  necessary  to  be  de- 
termined on  this  appeal,  and  that  is  as  to  the  admissibility 
of  the  defendant's  confessions  to  the  witness  Dawson.  Daw> 
son  was  the  sheriff  of  Brazos  County,  and  as  such  arrested 
the  defendant  Defendant  made  two  confessions  to  Dawsoti; 
the  first,  just  after  his  arrest,  and  when  the  sheriff  was  taking 
him  to  jail.  Dawson  then  said  to  defendant:  "There  is  no 
doubt  but  that  you  are  one  of  the  guilty  parties,  and  if 
you  will  tell  me  all  about  it,  so  I  can  get  all  the  guilty  par- 
ties, I  will  do  what  I  can  for  you  in  your  case.    It  may  be  of 
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interest  to  yon,  and  to  me  too."  Bnt  he  also  told  him  that 
whatever  he  told  him  about  it  would  be  used  as  evidence 
against  him.     Defendant  then  confessed  his  guilts 

A  second  confession  was  made  bv  defendant  after  he  was 
in  jail.  He  sent  for  Dawson,  and  told  him  that  he  wanted  to 
tell  him  all  about  the  case.  Dawson  informed  the  defendant 
that  ^  whatever  he  said  would  be  used  in  evidence  against 
him  (defendant),  but  if  he  would  tell  him  all  about  it,  so  that 
he  could  get  all  the  parties,  he  would  do  what  he  could  for 
him  in  his  case."  Defendant  then  confessed  his  connection 
with  the  crime. 

The  first  confession  was  excluded  as  evidence  irom  the  jurj. 
The  second  was  permitted  to  be  introduced  as  evidence,  over 
objections  of  defendant 

A  confession,  to  be  admissible  at  all,  must  be  freely  made, 
and  without  compulsion  or  petsuaaLon;  and  if  the  party  is  in 
jail,  it  must  be  made  voluntarily,  after  having  first  been  cau- 
tioned that  it  may  be  used  against  him:  Code  Crim.  Proc., 
arts.  749,  750.  The  confession  is  not  admissible  unless  it  waa 
voluntarily  and  freely  made,  uninfluenced  by  persuasion  or 
compulsion,  not  induced  by  any  promise  creating  hope  of 
benefit,  or  any  tfaceais  creating  ft»r  of  puniahnient 

Mr.  Wharton  saysr  ^It  has  generally  been  held  that  any 
advice  to  a  prisoner  by  a  person  in  authority  telling  him  it 
would  be  better  for  him  to  confess  vitiates  a  confession  in- 
duced by  it.  Lately,  howieveii,  this  haa  been  greatly  quali- 
fied, and  it  is  now  held  that  there  must  be  a  positive  promise, 
made  or  sanctioned  by  a  person  in  authority,  to  justify  the 
exclusion  of  the  confessioa."i  Whartou'a  Grim.  Ev.,  8th  ed., 
sec.  651.  He  further  says:  "In  concloaioD^  we  may  hold  that 
a  confession  is  only  to  be  excluded  on  the  ground  of  undue 
influence,  where  it  is  elicited  by  temporal  inducement,  e.  g., 
by  threat,  promise,  or  hope  of  favor  held  out  to  the  party  in 
respect  to  his  eaeape  from,  tba  charge  against  him  by  a  per- 
son in  authority,  ui^der  eirourastances  likely  to  lead  to  a  false 
statement,  or  where  there  is  reason  to  presume  that  such 
person  appeared  to  ttie  party  to  sanction  such  a  threat  or 
promise.  If  the  influence  applied  was  such  as  to  make  the 
defendant  believe  hi«<  condition  would  be  better  by  nraking 
a  confession,  true  or  fttlse,  this  excludes;  but  if  not,  the  ccmh 
fession  is  admissible":  Wharton's  Crim.  Ev.,  8th  cd.,  sec.  (>73; 
Thompson  v.  State,  19  Tex.  App.  593;  Neeley  v.  State,  27  Tex. 
App.  324;  Willson's  Crim.  Stats.,  sec.  2472; 
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Here  the  sheriif  told  the  defendant^ if  he  would  tdl  him 
all  about  it,  so  that  he  could  get  all  the  parties,  be  would  hIo 
nhnt  he  could  for  him  in  his  case."  This  was  not  only  a 
promise,  but  a  persuasive  and  a  positive  one,  by  an  officer 
high  in  authority,  and  one  in  every  way  calcnlated  to  make 
the  defendant  believe  that  his  condition  would  be  betteiwl  by 
making  the  confession. 

We  are  of  opinion  that  the  confession  was  inadmissible,  and 
for  error  in  its  admission,  the  judgment  is  reversed,  and  the 
cause  is  remanded. 


CoNVBUOHS  —  SvzDBVoa.  —  Am  to  when  oonfessioiis  are  admiuiblo  m 
tending  to  prove  the  guilt  of  an  aocoaed,  eee  Ormoder  t.  SUmU^  28  Tex.  App, 
51;  anU,  p.  811,  and  note;  Mutgfuve  t.  Stale^  28  Tex.  Appi  67;  Wamfkr  ¥• 
SU»U^  28  Tez.  App.  352. 
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[28  TSXAS  Afpsals,  Ufi.] 

Cbiminal  Law.  — In]>ictmsnt  job  Assault  with  Intsnt  to  Bob  need  not 
describe  the  property  which  the  defendant  intended  to  take,  nor  aver 
that  he  intended  to  deprive  the  owner  of  the  property  of  the  value  of  itb 

WrrMBSS — C^iKiov  Evidknob. — Witness  may  state  his  opinion  as  to  tiie 
oorrespoodenoe  of  tracks  found  at  and  near  the  place  of  an  attempted 
robbery,  and  the  shoes  worn  by  defendant,  or  shoes  worn  by  another, 
who,  on  the  night  of  the  ofifense,  was  seen  in  company  with  defendant. 

Witness  mat  Stats  his  Opinion  that  hair  found  on  a  fence  was  from  a 
horse  which  the  evidence  shows  that  defendant  was  riding  at  the  time  of 
■a  attempted  robbery. 

BvmBNCB  —  Deolabations  as  Hbabsat.  —  Declarations  made  by  the  father 
of  the  accused  when  he  delivered  a  pistol  to  an  officer  subsequent  to  an 
attempted  robbery,  about  defeniant  not  haviug  had  the  pistol  at  the 
time  of  the  attempt,  is  hearsay,  and  not  part  of  the  res  geskB.  The 
lather  being  a  competent  witness,  he  must  be  produced  to  testify  to  and 
establish  the  faot,  if  defendant  desires  such  fact  established. 

Cbiminal  Law — Privilbob  of  PBOSBCirnoN. — The  prosecuting  attorney 
in  a  criminal  case  may  comment  upon  the  fact  that  the  father  of  the  ao- 
ensed,  being  present  during  the  trial,  was  not  placed  upon  the  stand  to 
testify  in  favor  of  the  defendant. 

Indictment  for  assault  with  intent  to  rob.  The  only  fact 
which  appears  from  the  record  as  necessary  to  an  understand- 
ing of  the  points  decided  is,  that  an  officer  testified  that  he 
obtained  the  pistol  exhibited  in  evidence  at  the  house  of  the 
father  of  defendant  about  a  week  after  the  alleged  offense. 

/.  M,  Pienon  and  Af.  H.  Gametic  for  the  appellant. 

IF.  L.  Davidmn^  a$$%itafU  cUtomey^eneral^  for  the  state. 
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W1LL8ON,  J.  In  an  indictment  for  an  assault  with  intent 
to  rob,  it  is  not  necessary  to  describe  the  property  which  the 
<iefendant  intended  to  take,  nor  is  it  essential  to  aver  that  the 
defendant  intended  to  deprive  the  owner  of  the  property  of 
the  value  of  it  In  this  case  the  indictment  alleges  all  the 
elements  of  the  offense,  and  the  exceptions  thereto  were  prop- 
erly overruled:  Morris  v.  Staie^  13  Tex.  App.  66. 

It  was  not  error  to  permit  witnesses  to  state  their  opinions 
as  to  the  correspondence  of  tracks  found  at  and  near  the  place 
of  the  attempted  robbery,  and  the  shoes  worn  by  defendant, 
and  also  the  shoes  worn  by  one  Coleman,  who,  on  the  same 
night  of  the  offense,  was  seen  in  company  with  the  defendant 
Nor  was  it  error  to  permit  witnesses  to  state  their  opinions  that 
the  hair  found  on  the  fence  was  from  a  horse  which  the  evi- 
dence showed  defendant  was  riding  on  the  night  of  the  offense. 
As  to  the  admissibility  of  such  evidence,  there  is  no  longer  any 
question:  Clark  v.  St<Uey  28  Tex.  App.  189;  ante^  p.  817. 

Defendant's  third  bill  of  exception  shows  no  error.  What 
James  Grumes  may  have  said  when  he  delivered  the  pistol  to 
the  officer,  as  to  defendant  not  having  had  said  pistol  on 
the  night  of  the  attempted  robbery  was  hearsay,  and  not  res 
gestae.  Jamts  Grumes  was  a  competent  witness,  and  if  he 
knew  that  defendant  did  not  have  the  pistol  on  the  night  in 
question,  he  should  have  been  produced  to  testify  to  that  fact, 
if  defendant  desired  such  fact  to  be  established.  Whether  or 
not  James  Grumes  willingly  delivered  the  pistol  to  the  ofBcer 
was  irrelevant  to  the  issue  in  this  case.  In  this  connection, 
we  will  say  that  it  was  proper  to  permit  the  state  to  show  that 
said  James  Grumes  was  in  attendance  upon  the  trial,  and  it 
was  not  improper  for  the  district  attorney,  in  his  concluding 
argument,  to  comment  upon  the  fact,  and  to  argue  that  said 
James  Grumes  could  have  been  placed  upon  the  stand  as  a 
witness  in  behalf  of  defendant  if  the  defendant  had  so  desired. 

Some  exceptions  were  reserved  by  defendant  to  the  charge 
of  the  court,  and  defendant  requested  special  instructions, 
which  were  refused.  We  have  given  the  charge  of  the  court  a 
careful  examination,  and  in  our  opinion  it  is  free  from  error. 
It  presents  fully  and  correctly  the  law  of  the  ease. 

The  evidence,  we  think,  sustains  the  conviction,  and  there 
being  no  error  shown  in  the  record,  the  judgment  is  affirmed. 

Criminal  Evidknos  —  OninoNa  —  A  witoaM  may  expr—  Us  opinion  m 
to  the  correspondence  between  certain  footprinti  and  certain  booli  or  •hoea: 
Clark  V.  State,  28  Tex.  /  pp.  1S9;  atOe,  p.  817;  Lipn  V.  State,  U  Loa»  US;  M 
^m.  Rep.  402. 
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[28  TKXA8  APPBAUB,  528^] 

Ibbm  80HAN8.  —  Where  the  name  of  an  owner  of  stolen  goods  b  written  ia 
ma  indictment  as  **  Fi-aude,**  while  the  proper  spelling  of  it  is  "  Frende," 
and  expert  evidence  shows  a  wide  difference  in  sound  in  pronouncing  the 
two  words,  the  question  of  variance  or  no  variance  in  the  names  should 
be  submitted  to  the  jury,  with  ptoper  instructions  explanatory  of  the 
rales  of  idem  Bonana, 

Idem  Sonans.  —  When  any  question  arises  concerning  the  name  of  the  per* 
son  upon  whom  the  indictment  alleges  that  the  injury  was  inflicted,  the 
practice  should  be  analogous  to  the  practice  in  case  of  plea  of  misnomer 
by  the  prisoner.  The  fact  should  be  submitted  to  the  jury,  and  it  is 
eompetent  to  show  that  the  names  are  entirely  dissimilar  in  sound,  or 
that  the  prisoner  is  as  well  known  by  the  name  used  in  the  indiotmenft 
as  by  any  other* 

Crairif  Kleberg,  and  Orimea,  for  the  appellant. 

W.  L.  Davidson^  aasisiani  attorney-general,  for  the  state. 

Whitb,  p.  J.  The  name  of  the  owner  of  the  stolen  property, 
as  it  was  written  in  the  indictment,  was  **  Fraude."  He  spelled 
his  name  and  the  proper  way  to  spell  it  was  **  Freude."  An 
expert  German  and  English  scholar  testified  that  he  would 
pronounce  "  Fraude "  as  "  Frowdy,"  and  "  Freude "  as 
"Proydy,**  and  that  when  corrupted  "Freude"  was  also  pro- 
nounced '*  Friday."  The  learned  trial  judge  held  the  two 
names  "Fraude"  and  "Froydy"  to  be  idem  eonans,  and  re- 
fused to  submit  to  the  jury  a  special  requested  instruction 
asked  in  behalf  of  defendant,  as  follows,  vis.:  "  If  the  jury  be- 
lieve from  the  evidence  that  the  name  of  the  party  alleged  to 
be  the  owner  of  the  property  alleged  to  have  been  stolen  is 
different  in  sound  from  the  name  alleged  in  the  indictment^ 
to  wit,  William  Fraude,  they  will  acquit  the  defendant." 

In  the  case  of  Bell  v.  State^  25  Tex.  675,  our  supreme  court 
say:  ^  Where  any  question  arises  concerning  the  name  of  the 
person  upon  whom  the  indictment  alleges  that  the  injury  was 
inflicted,  the  practice  should  be  analogous  to  the  practice  in 
the  case  of  a  plea  of  misnomer  by  the  prisoner.  The  fact  should 
be  submitted  to  the  jury,  and  it  would  be  competent  to  show, 
in  support  of  the  allegation  in  the  indictment,  that  the  person 
was  as  well  known  by  the  name  used  in  the  indictment  as  by 
any  other!"  In  that  case,  the  judgment  was  reversed  because 
the  judge  erred  in  not  leaving  the  jury  to  determine,  as  matter 
of  fact  from  the  evidence,  whether  the  injury  was  or  was  noi 
infiioted  on  the  person  named  in  the  indictment    Under  this 
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authority  the  court  erred  in  refusing  to  give  defendant's  special 
requested  instruction,  and  thus  submit  the  question  of  variance 
or  no  variance  in  the  names  to  the  jury,  in  connection  with 
appropriate  instructions  explanatory  of  the  rules  relating  to 
idem  sonans. 

Because  of  this  error,  the  judgment  is  reversed,  and  the  cause 
remanded. 


Idsm  Sovamb.  —  For  tbe  doctrine  of  idem  mnan$,  see  note  to  SdtooXtr  ▼. 
AOttrBt^  18  Am.  Dea  233,  234;  Partkman  t.  8iaUt  2  Tex.  App.  228;  28  Am. 
Rep.  436,  and  note  430.  Compare  MaUock  v.  State.  25  Tez.  App.  664;  8 
Am.  St.  Rep.  461,  and  note. 


CoLB  V.  State. 

[28  Texas  Apfxals,  fiSfi.] 

PvBUO  HouBB  AS  Bkfikbd  bt  Statutb  signifies  a  honse  commonly  open  to 
the  pablio,  either  for  business^  pleasnre,  religions  worship,  the  gratifica- 
tion of  curiosity,  or  the  like,  and  includes  all  houses  made  public  by  the 
occupation  of  them,  as  taverns,  inns,  storehouses  for  retailing  liquors,  or 
by  the  resort  of  numerous  persons,  or  in  any  other  way. 

PvBLio  UouBB.  —  ScuooL-HOUSB  is  a  public  honse  within  the  meaning  of  a 
f  statute  prohibiting  eard-playing  in  such  house  on  Sunday,  and  the  fact 

that  it  is  not  at  times  temporarily  occupied  as  such,  or  that  it  may  be  eo 
occupied  for  other  than  school  purposes,  does  not,  when  vacant,  or  occu- 
pied for  other  purposes,  make  it  any  the  less  a  public  honse  during  the 
time  it  is  actually  dedicated  to  school  purposes  as  such.  A  house  oecu* 
pied  during  the  week  for  aohool  is  none  the  less  a  pubHo  faouBe  on  Son- 
day,  whether  occupied  at  all,  or  whether  used  on  that  day  for  religioiu 
services. 

Apfbau — In  Ajbsbnob  of  Bxoeftiobb  to  Chabobb,  they  will  not  be  re- 
viewed on  appeal  in  a  case  of  misdemeanor. 

W,  L,  Davidson^  assistant  attorney-general^  for  the  state. 

White,  P.  J.  The  charge  as  set  forth  in  the  indictotent 
was,  that  defendant  did,  etc.,  ^'play  at  a  game  with  cards  at  a 
certain  public  house,  to  wit,  a  certain  school-house  on  Stepp's 
Creek,  in  said  county  and  state,  commonly  open  to  the  public 
for  educational  purpopes,  and  business  connected  therewith, 
^  a&d  where  people  did  then  and  there  resort  for  the  purposes 
p*  aforesaid,  and  for  the  purpose  of  business,  recreation,  and 
amusement,  and  said  house  being  then  and  there  a  public 
place,"  etc. 

The  evidence  fully  established  that  the  house  where  the 
playing  took  place  was  a  school-house,  built  by  the  public, 
and  used  Sbr  educational  purposes.    But  tbe  playing  ^was  dona 
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on  a  Sunday,  and  not  on  a  day  when  the  house  was  used  hy 
the  public  for  educational  purposes.  It  was  objected  by  de- 
fendant that  the  state  was  allowed  to  prove  that  said  school- 
house  was  also  used  for  religious  worship,  and  that  religious 
services  were  held  there  on  the  day  of  the  card-playing,  the 
objection  being  that  it  was  incompetent  to  give  the  house  a 
public  character  by  proving  it  was  put  to  other  uses  than  those 
alleged  in  the  indictment. 

The  term  '^public  house''  as  used  in  the  statute  (Pen.  Code, 
art.  356)  signifies  a  house  commonly  open  to  the  public, 
either  for  business,  pleasure,  religious  worship,  the  gratifica- 
tion of  curiosity,  and  the  like:  State  v.  Alvey,  26  Tex.  155.  The 
term  ** public  house*'  is  generic  in  its  character,  and  is  intended 
by  law  to  include  all  houses  made  public  by  the  occupation 
carried  on  in  them,  as  inns,  taverns,  storehouses  for  retailing 
liquors,  or  those  made  public  by  the  resort  of  numerous  per- 
sons, or  in  any  other  way:  State  v.  BameSf  25  Tex.  654.  A 
■chool-house  is  such  a  public  house;  and  the  fact  that  at  times 
it  is  not  temporarily  occupied  as  such,  or  that  may  be  occu- 
pied temporarily  for  other  than  school  purposes,  does  not, 
when  temporarily  vacant,  or  when  so  occupied  for  other  pur- 
poses, make  it  any  the  less  a  public  house  during  the  time  it 
is  actually  dedicated  to  school  purposes  as  such. 

If  the  house  was  being  occupied  during  the  week  for  school 
purposes,  it  was  none  the  less  a  public  house  on  Sunday, 
whether  occupied  at  all,  or  whether  used  on  that  day  for  re- 
ligious services. 

The  evidence  complained  of  in  the  bill  of  exceptions  was 
immaterial,  there  being  abundant  testimony  that  at  the  time 
of  the  playing  the  house  was  a  school-house,  occupied,  used, 
and  resorted  to  as  such. 

There  were  no  exceptions  to  the  charge  of  the  court,  nor  to 
the  refusal  of  the  defendant's  special  requested  instructions; 
and  the  case  being  a  misdemeanor,  in  the  absence  of  excep- 
tion, the  charges  will  not  be  revised:  Loyd  v.  State,  19  Tex. 
App.  821;  Comer  v.  State,  26  Tex.  App.  509. 

The  judgment  is  affirmed. 

PuBUO  PiiAflQi  SA  PmBUO  HomB.  —  Ai  to  Hm  dtlliillioii  of  a  *'palilio 
flMo"  «r  '*9iiUio  homm,"  urn  noU  to  Wmama  v.  Atafg;  SI  Am.  Ropw  188^ 
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Go.  V.  Shenandoah  Yalley  R.  R  Co. 

OmrannmovAL  Law.  —  Tbb  RiQuutKimrT  of  ths  Oonstitdtioh  thai 
No  Law  shall  Bmbraoi  morb  than  Onb  Objbot,  which  shall  be  ex- 
preaaed  in  its  titla^  i*  mandatory,  and  a  atatate  which  diaragarda  itmaat 
be  declared  Toid. 

OamnrunoNAL  Law — Objbot  hot  EzpBBasBD  m  Trlb  or  Statqtb.  — 
Thb  Titlb  to  av  Aot  mat  bb  So  Rbstriotiyb  aa  to  ezclnde  mattera 
which  might  hare  been  embraced  in  one  enactment  with  the  mattera 
indicated  in  the  title.  In  anoh  caae,  the  matter  exeladed  by  the  reetriet- 
Ire  words  of  the  title  cannot  be  inserted  in  the  body  of  the  statute  with- 
out making  it  Toid. 

OovBTmrnoNAL  Law.  — Iv  thb  Objbot  ov  a  Statdtb  ab  Exprbsbbd  oi 
m  Tttlb  is  to  seoore  the  wages  of  certain  employeea  of  railway  and 
other  ccrporationa,  and  it  oontains  a  provision  seoQriqg  Uens  to  peraciis 
famishing  iron,  fnely  and  other  supplies,  such  prorisicn  is  not  within  I  he 
object  of  the  act  aa  stated  in  the  title,  and  ia  therefore  inopermtiTe. 

OOHTBAOr,   CoMSTBUOnON    OF. — IK    DBTBBMIVIBa    THB    RbAL    ChaRACTBB 

OF  A  CoNTRAOT,  ODorta  alwsya  look  to  its  pnrposes  rather  than  to  the 
name  given  it  by  the  parties;  and  thongh  the  parties  denominate  it  a 
lease,  the  court  may  adjudge  it  a  conditional  aale  with  a  i  ssstf  alien  of 
the  title  for  the  porpoese  of  security. 
HAtiAftAn  Corporations,  and  Mortqaoh  Libns  thbrbon.  —  When  there 
is  a  mortgage  on  a  railway,  and  the  corporation  makes  a  conditional  pur> 
ehaee  of  locomotivea  and  cara,  and  the  Tendor  reserves  the  title  aa  secu- 
rity for  the  payment  of  the  purchaae  price,  he  haa  a  rights  if  ttio  railway 
goea  into  the  hands  of  a  receiver,  to  the  pcesession  of  such  snginea  and 
miMf  and  compensation  for  their  use,  but  the  balance  of  the  pvrdiaae 
price  dne  him  ii  not  such  a  debt  as  in  equity  and  good  coascieaoe  ooghl 
to  be  accorded  priority  over  the  mortgage  credttonL 
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PATnHT.  —  DiBT  IB  VOT  IhSORAROID  BT  AHT  MbBB  ChANOB  Of  FTB  FoRM 

whan  ifc  U  Beonred  by  a  mortgage,  deed  of  trast,  or  irendor's  lien,  nnlen 
■noh  was  the  intention  of  the  partieai  On  the  other  hand,  if  any  evidenoe 
of  debt  or  eeearity  is  accepted  by  the  creditor  in  satisfaction  of  another 
debt,  the  latter  is  discharged. 

KovATioK.  —  Whethbb  A  Transagtion  Ahourtb  to  a  KovATioii  or  nol 
is  a  question  of  intention,  to  be  decided  from  all  the  circnmstancee  of 
the  case,  although  nothing  poeitiire  be  expressed. 

Patmbnt—  Debt,  Dischabob  of.  —The  giving  np  of  a  secnrity  or  an  evi- 
dence of  indebtedness,  when  accepting  another,  is  a  decisive  circumstance 
in  determining  whether  or  not  the  security  or  evidence  of  indebtedness 
so  accepted  was  received  in  payment  or  only  as  additional  security. 

PATmNT.  —  Dbbt  will  vm  Dbbmxd  EzTurovisHR])  AND  Paid  when  it  con- 
sists  of  coupons  and  other  evidences  of  debt  which  are  delivered  up  and 
canceled,  and  income  bonds  received  therefor  at  sixty  cents  on  the  dollar^ 
secured  on  the  property  of  the  debtor,  and  also  guaranteed,  to  a  certain 
extent^  by  a  third  and  solvent  debtor. 

BnOFPKL.  —  If  the  holder  of  certain  indebtedness  against  a  railway  oor- 
poraticm  is  also  one  of  its  officers,  and  he  makes  and  publishes  a  state- 
ment  of  its  financial  condition,  upon  the  strength  of  which  sales  of  its 
bonds  are  effected  to  innocent  purchasers,  he  will  not  be  allowed  to  im- 
pair their  security  by  subsequently  showing  that  his  statements  were  nol 
true,  and  that  he  held  claims  against  the  corporation  which  are  entitled 
to  precedence  over  snoh  bonds,  and  which  were  not  disclosed  in  inch 
flnanoial  statement. 

SvBBOGATiON  IS  AN  Equitablb  Reiodt,  allowed  only  when  it  does  not  ooa- 
flict  with  the  legal  or  equitable  rights  of  other  creditors  of  the  common 
debtor.  If  moneys  are  loaned  to  a  railway  corporation  in  the  ordinary 
oonrse  of  business,  and  without  any  agreement  as  to  the  use  to  be  made 
of  them,  and  they  are  afterwards  paid  out  to  laborers  and  supply-men^ 
after  which  the  corporation  goes  into  the  hands  of  a  receiver,  the  persona 
making  sneh  loans  are  not  entitled  to  be  subrogated  to  the  claims  paid 
with  the  moneys  loaned,  as  against  mortgagees  of  the  oorporation. 

A  BECBTVSB  WEB  appointed  in  this  cause  for  the  defendant 
corporation,  and  by  a  decree  entered  therein  it  was  determined 
that  the  bondholders,  under  a  general  mortgage,  should  share 
in  the  security  of  the  first  mortgage  to  the  extent  of  one  mil- 
lion five  hundred  and  sixty  thousand  dollars,  that  being  the 
amount  of  first-mortgage  bonds  deposited  with  a  trustee  as 
collateral  security  for  general  mortgage  bonds.  On  December 
24,  1887,  a  foreclosure  was  decreed.  Various  bondholders  had 
become  parties  by  petition  during  the  pendency  of  the  suit. 
The  decree  complained  of  in  the  present  appeal  was  one  de- 
termining that  certain  ^  car-trust  creditors  "  held  a  lien  on  the 
property  of  the  corporation  for  cars  and  engines  furnished,  and 
that  their  lien  was  superior  to  that  of  the  holders  of  the  bonds 
secured  by  mortgage.  There  was  also  an  appeal  by  Clark  and 
Kimball,  bankers,  because  the  decree  rejected  their  claim  to 
priority  oyer  the  other  creditors. 
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WBliam  J.  Xobertson,  John  O.  BuJliUj  Charles  L.  Lamherttin^ 
Joseph  Leedom^  W,  W.  and  B,  T,  Crump,  /.  S.  Clark,  and  IF.  R. 
Staplesy  for  the  appellants. 

Johnston,  Williams,  and  Boulware,  Camm  Patteson,  Waller  It 
Staples,  H.  Gordon  McCouchj  JZ.  C  DamSf  and  W.  H.  Travers^ 
for  the  appellees. 

Lewis,  P.  We  are  of  opinion  that  so  much  of  the  de- 
cree of  the  April  term,  1888,  is  erroneous  as  decided  that 
the  claims  designated  in  the  record  as  the  ^'  car-trust  claims  " 
constitute  a  lien  on  the  franchises  and  all  the  property,  real 
and  personal,  of  the  defendant  company.  These  claims  are 
for  engines  and  other  rolling  stock  which  were  furnished  by 
the  Railroad  Equipment  Company,  E.  B.  Denniston,  and 
other  persons  to  the  defendant  company  at  different  times 
prior  to  the  commencement  of  the  present  suit,  and  for  which 
the  company  undertook  to  pay  in  monthly  installments;  the 
title,  however,  to  be  retained  until  the  equipment  should  be 
fully  paid  for.  As  appears  from  the  master's  report,  the 
aggregate  amount  of  these  claims  exceeds  the  sum  of  seven 
hundred  thousand  dollars,  —  a  sum  equal  to,  or  perhaps  in 
excess  of,  the  real  value  of  the  equipment,  —  and  they  are  re- 
ported by  him  and  adjudged  by  the  court  to  be  liens  on  the 
property  of  the  company  prior  to  the  mortgages  in  question. 

This  conclusion  is  based  on  certain  provisions  of  the  statute 
approved  March  21,  1877,  as  amended  by  an  act  approved 
April  2,  1879  (Acts  1876-77,  p.  188;  Acts  187^-79,  p.  352), 
and  its  correctness  therefore  depends  upon  the  validity  of 
those  provisions. 

The  title  of  the  first-mentioned  act  is,  ^An  act  to  secure  the 
payment  of  wages  or  salaries  to  certain  employees  of  railway, 
steamboat,  and  other  corporations";  and  the  first  section  of 
the  act  enacts  '^that  hereafter  all  conductors,  brakesmen, 
engine-drivers,  firemen,  captains,  stewards,  pilots,  clerks, 
depot  or  office  agents,  store-keepers,  mechanics,  or  laborers,  and 
all  persons  furnishing  railroad  iron,  fuel,  and  all  other  supplies 
necessary  for  the  operation  of  trains  and  engines  employed  in 
the  service  of  any  railroad,  canal,  or  other  transportation  oom- 
pany  chartered  under  or  by  the  laws  of  this  state,  cr  doing 
business  within  its  limits,  shall  have  a  prior  lien  on  the  fran- 
chise, the  gross  earnings,  and  on  all  the  real  and  personal 
property  of  said  company  which  is  used  in  (^^erating  the  aame 
for  and  to  the  extent  of  the  wages  or  salarii^  oontraoted  to  be 


April,  1889.]    FiDBLiTT  Ins.  btc.  Co.  v.  Railboad  Co.      861 

paid  them  by  said  company;  and  no  mortgage,  deed  of  trust, 
Bale,  conveyance,  or  hypothecation  hereafter  executed  of  said 
property  shall  defeat  or  take  precedence  over  said  lien/' 

The  second  section  then  goes  on  to  provide  how  the  lien 
secured  by  the  first  section  shall,  in  order  to  avail,  be  verified 
and  recorded,  and  the  third  section  provides  the  rights  of  an 
assignee  of  the  lien. 

The  title  of  the  amendatory  act  is  as  follows:  *'An  act  to 
amend  and  re-enact  the  first  and  second  sections  of  an  act 
approved  March  21,  1877,  entitled  an  act  to  secure  the  pay- 
ment of  the  wages  or  salaries  of  certain  employees  of  railway, 
canal,  steamboat,  and  other  transportation  companies  ";  and 
the  only  amendment  made  by  the  act  which  is  material  to  the 
present  case  is,  that  it  adds  the  words  '^engines"  and  '* cars'' 
to  the  list  of  supplies  mentioned  in  the  first  section  of  the 
original  act,  and  for  which  a  lien  is  given. 

The  question  upon  which  this  branch  of  the  case  depends 
is,  whether  this  legislation,  so  far  as  it  relates  to  what  is  known 
as  supply  creditors,  is  germane  to  the  title  of  the  statute,  or 
whether  it  is  not  sufiiciently  indicated  by  the  title,  and  there- 
fore invalid  by  virtue  of  the  constitutional  requirement  that 
"  no  law  shall  embrace  more  than  one  object,  which  shall  be 
expressed  in  its  title '':  Const.,  art.  6,  see.  15. 

The  question  is  a  grave  one,  and  we  fully  appreciate  its 
importance  and  delicacy.  Every  act  of  the  legislature  is  pre- 
sumed to  be  constitutional,  and  ought  to  be  sustained  by  the 
courts,  unless  the  conflict  between  the  statute  and  the  con- 
stitution be  palpable;  and  especially  is  this  so  in  a  case  like 
the  present,  as  it  is  often  difiicult  to  determine  the  degree  of 
particularity  which  must  be  observed  in  the  title  of  a  statute, 
in  order  to  make  the  title  and  the  body  of  the  act  comform  to 
the  constitutional  requirement;  but  where  the  repugnancy 
between  the  statute  and  the  constitution  is  too  clear  to  admit 
of  reasonable  doubt,  the  constitution  must  prevail,  and  the 
statute,  to  the  extent  of  the  repugnancy,  must  be  declared 
invalid,  be  the  consequences  what  they  may. 

As  to  the  constitutional  provision  in  question,  it  is,  as  we 
have  had  occasion  in  a  recent  case  to  declare,  not  only  manda- 
tory, but  of  great  public  utility.  It  was  introduced  into  the 
constitution  for  a  wise  purpose,  and  ought  to  be  reasonably 
interpreted  and  firmly  enforced.  One  of  its  objects  is  to  pre- 
vent corrupt  or  surreptitious  legislation  by  incorporating  into 
a  bill  obnoxious  provisions  of  which  the  title  gives  no  indica- 


862  FiBELiTT  Ins.  etc.  Co.  v.  Railroad  Co.    [Virginia. 

tion,  and  its  requirement  is,  thai  the  title,  while  it  need  not  be 
a  complete  index  of  the  act,  must  indicate  its  object  with  suflK- 
cient  distinctness  to  enable  the  members  of  the  lef^slatore  to 
fairly  understand  it  by  simply  hearing  the  title  read.  In  other 
words,  the  title  is  not  to  be  used  as  a  deceptive  coyer  for 
vicious  or  surreptitious  legislation. 

When  the  title  is  general,  as  it  may  be,  all  persons  inter- 
ested are  put  upon  inquiry  as  to  anything  in  the  body  of  the 
act  which  is  germane  to  the  subject  expressed;  but  when  the 
title  is  restrictive,  and  confined  to  a  special  feature  of  a  par- 
ticular subject,  the  natural  inference  is,  that  other  features  of 
the  same  general  subject  are  excluded. 

'^  As  the  legislature,"  says  Judge  Cooley,  ^  may  make  the 
title  to  an  act  as  restrictive  as  they  please,  it  is  obvious  that 
they  may  sometimes  so  frame  it  as  to  preclude  many  matters 
being  included  in  the  act  which  might  with  entire  propriety 
have  been  embraced  in  one  enactment  with  the  matters  indi- 
cated by  the  title,  but  which  must  now  be  excluded  because 
the  title  has  been  made  unnecessarily  restrictive."  Nor  can 
the  courts,  he  adds,  ^^enlarge  the  scope  of  the  title;  they  are 
vested  with  no  dispensing  power;  the  constitution  has  made 
the  title  the  conclusive  index  to  the  legislative  intent  as  to 
what  shall  have  operation.  It  is  no  answer  to  say  that  the 
title  might  have  been  made  more  comprehensive,  if  in  fact 
the  legislature  have  not  seen  fit  to  make  it  io":  Cooley's 
Constitutional  Limitations,  149. 

In  a  recent  case  in  the  supreme  court  of  Pennsylvania  it  is 
said:  *'  The  purpose  of  the  constitutional  provision  is  to  pre- 
vent a  number  of  difierent  and  unconnected  subjects  from 
being  gathered  into  one  act,  and  thus  to  prevent  unwise  or 
injurious  legislation  by  a  combination  of  interests.  Another 
purpose  was  to  give  information  to  the  members,  or  others 
interested,  by  the  title  of  the  bill,  of  the  contemplated  legis- 
lation, and  thereby  to  prevent  the  passage  of  unknown  and 
alien  subjects,  which  might  be  coiled  up  in  the  folds  of  the 
bill.  The  provision  was  found  necessary  to  correct  the  evils 
of  unwise,  improvident,  and  corrupt  legislation,  and  therefore 
is  to  receive  an  interpretation  that  will  effectuate  its  true  pur- 
pose. It  would  not  do  to  require  the  title  to  be  a  complejte 
index  to  the  contents  of  the  bill,  for  this  would  make  legisla- 
tion too  difficult,  and  bring  it  into  constant  danger  of  being 
declared  void;  but,  on  the  other  band,  the  title  should  be  so 
certain  as  not  to  mislead." 
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^  We  are  not  called  upon,''  the  court  further  said,  "  to  show 
the  necessity  or  vindicate  the  wisdom  of  the  coDstitutional 
requirement.  It  is  enough  for  us  to  know  that  it  is  an  express 
mandate  of  the  original  law  which  the  legislature  ought  to 
obey  and  the  courts  are  bound  to  enforce.  While  it  may  be 
difficult  to  formulate  a  rule  by  which  to  determine  the  extent 
to  which  the  title  of  a  bill  must  specialize  its  object,  it  may 
be  safely  assumed  that  the  title  must  not  only  embrace  the 
subject  of  proposed  legislation,  but  also  express  the  same  so 
clearly  and  fully  as  to  give  notice  of  the  legislative  purpose  to 
those  who  may  be  specially  interested  therein.  Unless  it  does 
this,  it  is  useless  ":  In  re  Road  of  PhoBnioDviUe^  109  Pa.  St.  44. 

The  constitution  of  Michigan  contains,  as  do  the  constitu- 
tions of  many  other  states  in  the  Union,  a  provision  identical 
with  that  of  our  own  constitution  above  quoted,  and  in  the 
case  of  People  v.  Mahaneyy  13  Mich.  481,  the  supreme  court  of 
that  state,  after  referring  to  the  practice  which  had  theretofore 
prevailed  of  including  in  one  act  subjects  of  diverse  natures, 
and  saying  that  it  was  corruptive  both  to  the  legislature  and 
the  state,  used  this  language:  '^It  was  scarcely  more  so, 
however,  than  another  practice,  also  intended  to  be  rem- 
edied by  the  constitutional  provision,  by  which,  through 
dexterous  management,  claims  were  inserted  in  bills  of 
which  the  titles  give  no  intimation,  and  their  passage  se- 
cured through  legislative  bodies  whose  members  were  not  gen- 
erally aware  of  their  intention  and  effect.  •  •  •  •  The  framers 
of  the  constitution  meant  to  put  an  end  to  legislation  of  this 
vicious  character,  which  was  little  less  than  a  fraud  upon 
the  public,  and  to  require  that  in  every  case  the  proposed 
measure  should  stand  upon  its  own  merits,  and  that  the  legis- 
lature should  be  fairly  notified  of  its  design  when  required  to 
pass  upon  it"  See  also  Supervisore  v.  MeOruder^  84  Va.  828; 
Lane  v.  StaU,  49  N.  J.  L.  673;  City  of  Kansas  v.  Payne^  71  Mo. 
159;  CuUip  v-  Shenff,  3  W.  Va.  688;  Hingle  v.  State,  24  Ind. 
28;  Ryerson  v.  UU«y,  16  Mich.  269;  Failing  v.  Commissioners, 
63  Barb.  70;  Prothro  v.  Orr,  12  Oa.  36;  Montdair  v.  Ramsdell^ 
107  U.  S.  147;  Carter  County  v.  Sinton^  120  U.  S.  617;  Ez 
parU  Thomason^  16  Neb.  288. 

In  the  light  of  the  principles,  there  can  be  no  reasonable 
doubt,  we  think,  that  so  much  of  the  act,  and  the  act  amenda- 
tory thereof,  as  is  relied  on  in  the  present  case,  is  repugnant  to 
the  constitution,  and  therefore  void.  The  simple  and  single 
purpose  indicated  by  the  titles  to  the  two  acts  is  to  secure  the 
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payment  of  wages  or  aalaries  to  oertain  employees;  and  we 
have  only  to  regard  the  plain  and  well-understood  meaning  of 
those  terms  to  see  that  by  no  possibility  can  they  be  made  to 
embrace  the  claims  in  question.  The  prioe  of  a  locomotive  is 
not  wages  or  salary,  and  a  person  who  builds  and  sells  loco- 
motives, cars,  etc.,  is  presumably  not  an  employee,  but  an 
employer.  Bou  vier  defines  wages  to  be  ^  a  compensation  given 
to  a  hired  person  for  his  or  her  services '';  and  salary  he  de- 
fines as  ^a  reward  or  recompense  for  services  performed; 
.  .  .  .  thepriceof  hiring  of  domestic  servants  and  workmen''; 
though  the  term  is  usually  applied,  he  says,  to  the  rewards 
paid  to  a  publie  oflScer  for  the  performance  of  his  oflScial 
duties. 

We  do  not  see  how  argument  can  make  plainer  the  invalid- 
ity of  the  act  in  the  particular  mentioned.  The  title  is  mis- 
leading and  deceptive.  It  gave  not  the  remotest  intimation  of 
the  provisions  of  the  act  relied  on  here,  which  are  foreign  to 
the  subject  expressed  in  the  title;  and  to  sustain  the  act  in  its 
entirety  would  be,  in  effect,  by  judicial  construction,  to  elimi- 
nate from  the  constitution  one  of  its  most  important  provis- 
ions, or  at  all  events,  to  seriously  impair  its  usefulness.  This 
the  courts  have  no  power  to  do.  Our  duty  in  such  a  case  is 
to  maintain  the  constitution  inviolate,  and  to  declare  void  so 
much  of  the  act  as  is  inconsistent  therewith.  And  a  decree 
in  the  present  case  will  be  entered  accordingly. 

It  is  insisted,  however,  that  whether  the  statute  be  valid  or 
not,  the  claims  in  question  are  privileged  debts,  entitling  the 
claimants  to  superior  equities  to  the  mortgage  creditors,  ac- 
cording to  the  doctrine  of  Fosdiek  v.  SehaU,  99  U.  S.  285,  WO- 
ltam$on  v.  Wcuhington  City  etc  R.  R,  Co.,  38  Qratt  624,  and 
other  cases  of  that  class. 

In  those  cases  (the  principle  now  well  established  in  the 
jurisprudence  of  the  country)  was  announced  that  when  the 
current  receipts  of  a  railroad,  which  are  always  first  applicable 
to  the  payment  of  its  current  debts,  i.  e.,  debts  for  labor,  sup- 
plies, and  the  like,  are  used  in  paying  the  mortgage  debt,  or 
in  strengthening  (Mr  protecting  the  security,  it  is  competent 
and  proper  for  a  court  of  equity,  when  asked  by  the  mortga- 
gees to  take  possession  of  the  road,  and  to  hold  and  operate 
it  for  their  benefit  by  the  appointment  of  a  receiver,  to  direct 
that  the  fund  thus  diverted  be  restored  from  the  income  of 
tlie  receivership,  or,  under  some  circumstances,  even  firom  the 
proceeds  of  the  sale  of  the  corpus  of  the  other  property:  Union 
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Trmt  Co.  v.  Souther^  107  U.  S.  691;  Bum^am  v.  fiomn,  111 
U.  S.  776;  St.  Louis  etc.  R.  E.  Co.  tt.  Cleveland  eta.  £'y  Co., 
125  U.  a.  658,.a78i  Hale  y.  Froei,  99  V.£.  389. 

jBut  the  fpreaest 'Case  is  not  withjo  ibis  {princi]Ja  Indeed, 
ttfaB.caseof  i^iwciicjfc  ¥.'5(;&aZI,  99  U.  S.235|  sofar  from  aupportiivgy 
ie^an  authority  HgainBt  the  position  of  the  claimants.  There 
certain  oars  had  been  sold  hy  the  appellee  to  the  railroad  com- 
.panj  before  the  appointment  of  a  receiver,  to  be  paid  for  in 
installments,  and  the  title  was  retained  until -all  the  payments 
should  be  juade.  Default  -was  made  in  the  payments,  aod 
.under  orders  in  the  cause,  the  receiver  .paid  for  the  use 
of  the  icars  during  the  receivBrship,  but  the  vendor  insisted 
that  he  •was  entitled,  in  addition  to  this,  to  take  bAck  ithecars 
land  alao^to  be  paid  the  balance  due  him  out  of  lany  funds  in 
court  io  the  credit  of  the  cause  not  otherwise  approfHdated. 
Xhasqpieme  eouxt  held  bo  could  raclaim  .the  oafs,  and  that  be 
was  •nAitled:to  be  paid  £ir  their  use  iby<the  xeeeLvar,  .hut  that 
.finr  Aigr  faalanee  that  mi^^t  be  due  him  after  'bisioivn  .reserved 
MMtariliy  had  been  -exhausted,  he  .occupied  Ithe- position  of  a 
Bsneral  .oiedi tor . 00)7.  ▲nd  ithe  pvesenteaas  elands  upon  the 
.flame,  footing. 

fieie  these  was,  in  legal  /effect,  4  conditienal  aale  of  *ihe 
equipment  in  question,  with^  .cetentioncf  title  as  atsecuri^ 
ior  the  ipaEchasermoBejr.  The  .written  roentracts  between  the 
pactieil,  it  is{true,,pu|peKt  to  be. leases,  but  the  neve  language 
used  is  ihj  no  moans  'Soncluaire  of  the  legal  oa;ture  of  the 
transactions.  As  was  said  in  Hervey  v.  R.  I.  Locomotive  TFovtls, 
1^8  n.JSl.  664  (which  ralso  wasaioeae  of  a  rolling^atsok  con* 
^aat),  '^the  Imosactisn  .is'not  changed  by  giving  it  liie  &rm 
«f  A  kaee.  .In  determining  the  real  churaeter  of  a  contract 
courts  will  always  look  to.  its.pucpose,  Mother  than  to  thenaote 
given .it'by  the. parties." 

The  .claimaats,  momover,  have  been  paid  by  the  .iwsivmr, 
with ithe.sanation  of  tbe  court,  for  :tbe  .use  of  the. equipment 
by  him,  and  this  was  proper,  as  it  is  the  duty  of  a  court  to 
payifrom  the  .trust:  fund  in  ils  .possession  aU  the  debU9  it  in« 
ours  m  administering  the  trust:  Afyer  .v.  WeeUm  Gar  Qo,,  102 
.U.  S.  1.  They  are  siao  entitled  to<en£»rce  what:is,  in  eSeot,  a 
.lien  retained  by  them  upon  the  requipmant  for  whatever  jtnay 
jiow .  be  due  them ;  that .  is  to  Bs^y^  :tbey  ace  .entitled  to  redaim 
it;  aor.is  this  disputed.  But  as  lor  any  balaaee  tbatmay  le- 
ooain  After -enforcing  that  Uen,.  they  Are,  as  .the  supreme  const 

▲M.  St.  Mmt..  Vok  XJUL  -  65 


866  Fidelity  Ins.  etc.  Co.  v.  Railboad  Ga     [Virginia, 

Baid  in  Fosdick  v.  Schall^  99  U.  S.  235,  general  creditors  only, 
with  no  special  equities  in  their  favor. 

To  the  same  effect  is  Huidcknper  v.  Hinckley  Locomotive 
Works^  99  U.  S.  258,  which  was  the  case  of  a  conditional  sale 
of  locoTOotives,  and  in  which  the  same  principle  was  applied. 
In  Bumham  v.  Powen^  111  U.  S.  776,  a  claim  for  coal  furnished 
the  railroad  company,  to  be  used  on  its  engines,  before  the 
appointment  of  a  receiver,  was  allowed  on  the  ground  that  the 
income  of  the  receivership  had  been  used  to  pay  off  encum- 
brances on  the  mortgaged  property,  thereby  increasing  the 
security  of  the  bondholders  at  the  expense  of  the  labor  and 
supply  creditors.  It  was  held  that  this  was  such  a  diversion 
of  what  was  denominated  the  ^  current  debt  fund  "  as  to  make 
it  proper  to  require  the  mortgagees  to  pay  it  back.  The  court, 
however,  added,  by  way  of  caution,  as  in  Union  Trust  Co.  v. 
lfo?Ttaon,  125  U.  S.  59 1 ,  it  afterwards  repeated :  **  We  do  not  now 
hold,  any  more  than  we  did  in  Fosdick  v.  Sehall^  99  U.  8. 235,  or 
H^idekopor  v.  Hinckley  Locomotive  Works^  99  U.  8.  258,  that  the 
income  of  a  railroad  in  the  hands  of  a  receiver,  for  the  benefit 
of  mortgage  creditors  who  have  a  lien  upon  it  under  their 
mortgage,  can  be  taken  away  from  them  and  used  to  pay  the 
general  creditors  of  the  road.  All  we  then  decided,  and  all  we 
now  decide,  is,  that  if  current  earnings  are  used  for  the  bene- 
fit of  mortgage  creditors  before  current  expenses  are  paid,  the 
mortgage  security  is  chargeable  in  equity  with  the  restoration 
of  the  fund  which  has  been  thus  improperly  applied  to  their 
use.*' 

The  same  principle  was  recognised  in  Addieon  y.  Lewie^  76 
Va.  701,  in  which  case,  after  referring  to  Foedick  y.  SehaUf  99 
n.  8.  235,  and  similar  cases.  Judge  Christian,  in  whose  opin- 
ion all  the  judges  present  concurred,  said:  ^It  has  been  said, 
and  said  truly,  that  these  decisions  constitute  '  a  new  depart- 
ure,' and  I  am  not  disposed  to  extend  the  doctrine  one  inch 
beyond  the  point  to  which  the  authority  of  these  cases  plainly 
points.'* 

Many  other  cases  were  referred  to  in  the  argument,  which 
we  have  examined,  but  it  is  unnecessary  to  comment  upon 
them.  The  truth  is,  no  invariable  rule  is  deducible  firom  the 
authorities.  Each  case  must  therefore  be  decided  in  the  light 
of  its  own  circumstances;  and  so  viewing  the  present  case,  we 
think  the  claims  in  question  are  not  such  debts  as  ought,  in 
equity  and  good  conscience,  to  be  accorded  priority  over  the 
mortgage  creditors.    It  was  not  alleged  in  the  petitions  of  in- 
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iervention  filed  by  the  claimants  in  the  court  below,  nor  is  it 
proven,  that  any  portion  of  the  current  income  of  the  com- 
pany before  tlie  appointment  of  the  receiver  was  diverted  to 
the  benefit  of  the  bondholders;  and  where  there  has  been 
**  no  diversion,  there  can  be  no  restoration." 

This,  then,  disposes  of  the  car-trust  claims. 

We  come  next  to  consider  the  case  of  Messrs.  Clark  and 
Kimball,  bankers  of  Philadelphia,  who  have  also  appealed 
from  so  much  of  the  decree  as  postpones  to  the  first  and  sec- 
ond mortgages  their  claim  to  priority  over  those  mortgages  to 
the  extent  of  the  promissory  notes  of  the  Shenandoah  Valley 
Railroad  Company  used  by  them  in  purchasing  income  mort- 
gage bonds  of  the  company,  and  now  held  by  them.  On  the 
other  hand,  the  appellees  complain  of  the  decree,  under  the 
ninth  rule  of  the  court,  on  the  ground  that  the  decree  goes  too 
far  in  favor  of  the  said  appellants  in  giving  them  the  benefit 
of  the  liens  of  the  coupons  which  were  used  by  them  in  pur- 
chasing income  bonds,  and  who  insist  that  this  alleged  error 
should  be  corrected.  The  ground  of  this  contention  is,  that 
the  coupons,  when  surrendered  to  the  company,  were  paid  for 
and  discharged  with  income  bonds,  and  consequently  the  liens 
to  secure  them  were  to  that  extent  extinguished  also. 

A  brief  reference  to  the  facts  is  essential  to  a  correct  undei^ 
standing  of  the  questions  thus  raised. 

The  appellants  Clark  and  Kimball  were  for  a  long  while 
the  bankers  of  the  railroad  company,  and  appear  to  have  ren- 
dered it  valuable  pecuniary  aid.  Their  unpaid  loans  to  the 
company  at  one  time  amounted  to  nearly  half  a  million  dol- 
lars, wUch  were  evidenced  by  the  promissory  notes  of  the 
company.  Much  of  the  money  thus  loaned,  it  is  claimed, 
went  to  pay  off  labor  and  supply  claims  and  other  privileged 
debts  of  the  company.  They  also  held  a  large  amount  of  the 
first  and  general  mortgage  coupons  of  the  company,  maturing 
in  1883  and  1884.  These,  with  the  notes  above  mentioned, 
were  used  at  par  in  purchasing  income  bonds  at  sixty  cents 
on  the  dollar,  which  bonds  are  secured  by  what  is  called  the 
income  or  third  mortgage  on  the  road. 

The  appellant's  claim  is  founded  upon  two  propositions, 
namely:  1.  That  as  to  the  coupons,  there  was  a  mere  ex* 
change  of  securities,  without  affecting  the  debt  of  which  the 
coupons  were  the  evidence;  and  2.  That  as  to  the  promissory 
notes,  the  money  for  which  they  were  given  was  used  in  the 
payment  of  preferred  debts,  and  therefore  that  the  appellants 
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are  entitled  to  bersobnsgated  to  the  rights  and  privilegee  of 
tin  creditoiB  .wfaase  debte  were  thtiB  paid. 

Tbereis  oertainly  no  betteiwiettled  principle  in  equity,  nor 
one,  perhaps,  wluch  faae  ofteaer  been  jflcogniasd  and  acie'^ 
upon  by  this  court,  .than  Ihat  no  mere  change  in  Ihe  form  -^ 
the  evidence  of  a  debt  weured  by  rmoctgage,  deed  of  trnat,  ^r 
a  -wiidnr^  lisn  will  operate  tz>  discharge  the  debt,  unless  so 
intended  by  rthe  7>artieB.  Ths  oases  xif  Ymmeyyi.  ^fawek^  -I'S 
Gratt.  .aOO,  Gibert  v.  Wrmfungton  Oiiyetc.  JB.  £.  Oo.,  83  Gratt 
fi66,  and  SHmjman  ^.  Sighop^  82  Va.  190,  may  ;be  mentioned 
among  tibe  onany  sasesiin  ithis  court  on  that  aubject  At  the 
same  time,  it  is  equally  'well  settled  thai  whore  one  security 
is  accepted  hy  the  creditor  in  saiislsctionof  «notiier,  the  debt 
evidenced  by  the  latter  is  diflcharged.  In  a  ^case,  ilierefore, 
of »  change  of  seondtiee,  the  qaeation  always  is,  What  was  the 
intention  of  ihe  pstfties?  or  os  it  is  naual^y  espressed,  the 
question  whether  sthe  trmnsa^tien  amounts  4o  a  iUMration  is  a 
question  of  intention,  to  he  derii«ed  {comiallihe'OiroiBiiBtanoes 
of  the  case,  although  nothing  positive  befeaq[>Bessed.  And  hi 
tlsB  .absence  of  proof  fif  a. special  agreement,  «the  giving  up  or 
the  retention  of  ihe  original  security  wiU,  in  general,  be  a 
decisive  cmmmstanceiin  determining  ihat  qneation;  £er.if  ihe 
cmditDrioaeans,  in  my  contingency,  to  jresofit  to  ihe  original 
indebtedness,  he  will  scanseiLy  heiwiUing  iorsunnnder  aU  evo- 
denoe  nf  that  .indehledness  io  hia  debtor  without  £orti|;^ng 
hirosBlf  with  some  aoknc^rladgmoitt  of  the  «eal  nature  of  ihe 
icanaaotion.  This  was  decid^i  in  Mormm  v.  iJEarevySy  75  Va. 
7SB,  and  auch  is  the  weH-sefttled  doctrine. 

In  the  present  CMef^tbere  wa8ino«aqn»s8«agseemeni  when 
.file  coupons  in  question  were  surrendered,iand  hence  we  must 
look  to  the  surrounding  idrcunustanoes  to  aacertaiQ  ^rhat  the 
intention  of  ihe  parties  was. 

It  appears  irom  the  reoord  <thai  income  bonds  to  ihe  amount 
af  one  million  .five  hundrad  thousand  dollars  m&rh  issued  and 
flold  by  the  nraihroad  company,  wliiclh  fwere  pnneipallgr  paid  for 
with  the  coupons  and  notes  above  montioned.  Those  ix>nda 
were  secured,  as  already  stated,  by  what  iaoaUed  the  income 
or  third  mortgage,  which  mortgage  wise  ^exocuted  in  aooord- 
•ance  with  a  previous  written  agreement  between  the  Shenan- 
doah Valley  Railroad  Oompany  and  the  Noriblk  4tnd  Western 
fiailroad  Company,  bearing  daie  December  2S,  1882. 

That  agreement  shows  that  by  -a  previous  ocmtnaci  between 
ihe  eame  parties,  dated  September  27,  1S81,  the  Bhenandoah 
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Valle J' company  bad  agreed  to  complete  its  road,  tbe  sontbem 
terminoB  of  which  was  then  at  Waynesboro,  to  a  junction 
with  the- Norfolk  and'  Western  road|  which,  up  to  the  29^th  of 
December,  1882,  it  had  failed  to  do.  Accordingly,  it  wasi 
agreed  that  in  order  *'to  pay  and  provide  for  its  floating  and 
accrning  indebtedness,'^  and  to  raise  the  means  to  complete 
its  road,  tbe  Sbenandoab  Valley  company  would  issue  income* 
bonds,  and  secure  them  by  an  additional  mortgage.  And  "for 
the  purpose  of  adding  to  tbe  value  of  said  income  bonds,  and 
more  promptly  and  advantageously  negotiating  the  same,'^ 
the  Norfolk  and  Western  company  agreed  to  guarantee,  onr 
certain  specrfied  conditions,  the  payment  of  interest  on  the 
bonds,  which,  it  was  agreed,  should  not  be  sold  at  less  than 
sixty  per  cent  of  their  par  value,  payable  in  cash  or  obligar 
tions  of  the  first^mentioned  company,  including  mortgage 
coupons  maturing  in  1869  and  1884* 

The  mortgage  was  accordingly  executed  on  the  12th  of  Feb* 
ruary,  1B88,  and  it  set  forth  the  object  of  the  issue  of  the 
bonds  secured'  by  it,  the  terms  and  conditions  upon  which  they 
were  issued,  and  also  the  substance  of  the  agreement  aiore* 
said,  as  did  the  bonds  themselves. 

The  appellants*  Glark  and  Kimball  thus  had,  independently 
of  their  official  connection  with  the  company,  full  notice  of. 
the  objects^  for  which  tbe  bonds  purchased  and  now  held  by 
them  were  issued',  and  it  is  not  reasonable  to  suppose  that  in 
surrendering'their  coupons  at  par,  and  getting  for  them  at  sixty 
cents  on  tbe  dbllar  income  bonds  secured  and  guaranteed  av 
already  indicated,  they  were  merely  exchanging  one  Ibrm  of 
indebtedness^  fbr  another,  leaving*  the  original  indebtedness* 
evidenced  by  the  coupons  unaffected.  On  the  contrary,  the 
circumstances  ofthe  transaction  preclude  any  such  conclusion; 
Here  not  only  was  the  original  security  given  up,  but  a  new 
one  was  taken,  secured  not  only  on  the  property  of  the  debtor, 
but  guaranteed,  to  a  certain  extent,  by  a  third  and  solvent 
party,  and  the  new  security  reciting,  what  was  known  before^ 
that  it  was  issued  to  pay  the  floating  and  accruing  indebted- 
ness  of  tbe  company^  a  large  portion  of  which  indebtednesr 
was  used  at  par  in  purchasing  the  bonds  at  only  a  little  over 
one  half  of  their  nominal  value. 

In  addition  to  this,  the  coupons,  when  turned  into  the  com- 
pany, were  canceled,  and  the  transaction  was  treated,  as  in 
effect  it  was^  an  exttngnishment  of  the  ooupons.    And  that 
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such  was  the  intention  of  the  parties  at  the  time  hardly  ad- 
mits of  doubt. 

Besides,  if  this  be  not  the  true  view  of  the  matter,  the  ap- 
pellants must,  upon  the  plainest  principles  of  eqnity,  be  held 
to  ha^e  waived  the  claim  now  asserted  by  them.  In  a  printed 
statement  to  the  New  York  Stock  Exchange  dated  May  31| 
1883,  accompanying  their  application  to  have  the  mortgage 
bonds  of  the  company,  including  the  income  bonds,  *'  listed/* 
as  it  is  called,  statements  were  made  by  the  officers  of  the 
company  as  to  the  financial  condition  of  the  company  which 
are  utterly  at  war  with  the  claims  now  asserted;  that  is  to 
say,  according  to  that  statement,  no  such  claims  as  those  now 
asserted  were  outstanding  or  chargeable  against  the  company; 
and  if  they  are  good  now,  they  were  good  then,  and  ought  to 
have  been  embraced  in  the  statement  At  that  time  Kimball, 
one  of  the  appellants,  was  the  president  of  the  company,  and 
Clark,  the  other  appellant,  was  one  of  its  directors.  Upon  the 
strength  of  these  representations,  sales  of  the  bonds  were  no 
doubt  effected  to  innocent  purchasers,  and  it  would  now  be 
the  grossest  injustice  to  such  persons  to  allow  the  claims  in 
question  as  a  preferred  charge  on  the  mortgaged  property,  and 
thereby,  to  that  extent,  to  impair  the  security  of  the  mort- 
gages.    Plainly,  upon  no  just  principle  can  this  be  done. 

A  decisive  authority  upon  this  point  is  Addison  y.  Lewis^  76 
Va.  701.  There  the  president  of  the  railroad  company  inter- 
vened, and  asserted  a  claim  for  several  years'  salary,  which 
accrued  before  tlie  road  went  into  the  hands  of  a  receiver,  but 
as  it  appeared  that  in  his  published  annual  reports,  as  presi- 
dent for  the  years  in  question,  his  salary  for  those  years  was 
put  among  the  paid  items,  it  was  held  that  any  right  which 
he  might  have  had  to  be  paid  in  preference  to  the  bondhold- 
ers had  been  waived,  although  the  salary,  in  point  of  fact^  had 
not  been  paid.  This  ruling,  it  seems  to  us,  is  eniinently  just 
and  proper,  and  in  accordance  with  public  policy,  inasmuch 
as  the  officers  of  a  railroad  company  are,  in  a  general  sense, 
trustees,  and  must  therefore  act  in  the  strictest  good  faith  in 
putting  forth  statements  to  the  public  as  to  the  condition  of 
the  affairs  of  the  company,  upon  which  innocent  thMr  persons, 
in  their  dealings  with  the  company,  have  a  right  to  rely. 

The  same  considerations  apply  to  the  promissory  notes  in 
question,  and  as  to  which  the  appellants  claim  the  right  of 
subrogation.  But  enough  has  been  already  said  to  show  that 
this  is  not  a  proper  case  for  the  application  of  that  doctrine. 
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''The  law  of  subrogation  is  the  exercise  of  the  equitable 
powers  of  the  court,  to  a^ord  a  summary  relief  to  a- meritori- 
ous creditor,  who  might  otherwise  be  subject  to  loss  by  the 
operation  of  proceedings  at  law  against  the  estate  or  funds  of 
one  who  is  indebted  both  to  him  and  to  others.  This  equi* 
table  remedy  is  allowed  only  when  it  does  not  conflict  with 
the  legal  or  equitable  rights  of  other  creditors  of  the  common 

debtor It  is  the  creature  of  equity,  and  justice  is  its  ob- 

jecl  It  is  founded,  not  upon  contract,  express  or  implied,  but 
upon  principles  of  equity  and  benevolence,  and  is  only  to  be 
administered  in  a  clear  case,  and  never  to  the  prejudice  of  the 

rights  of  others Being  purely  a  creature  of  equity,  it  is 

enforced  in  those  cases  where  its  application  is  just,  and  sanc- 
tioned by  the  obligations  of  good  taiih  and  sound  policy" 
Sheldon  on  Subrogation,  sec.  4;  Enden  y.  BrutUj  4  Rand.  438; 
Clevinger  y.  Miller,  27  Gratt  740;  MUler  y.  HoUand,  84  Va. 
652;  8  Pomeroy's  Eq.  Jur.,  sec.  1419,  note  1. 

Besides,  there  is  no  proof  that  when  the  money  was  loaned 
for  which  the  notes  were  given  there  was  any  understanding 
as  to  how  it  should  be  applied.  The  company  at  the  time 
was  financially  embarrassed,  and  the  loans  were  simply  made 
in  the  ordinary  course  of  business.  The  lenders  were  pecuni- 
arily interested  in  the  road^  and  no  doubt  were  influenced 
thereby  in  loaning  the  money,  but  with  no  agreement  that 
any  particular  claims,  or  class  of  claims,  should  be  paid  with 
it  Indeed,  Kimball  himself,  one  of  the  appellants,  testifles 
explicitly  in  bis  deposition  that  the  money  was  advanced 
without  any  special  agreement,  written  or  verbal;  so  that  it 
went  into  the  treasury  of  the  company  unaffected  by  any 
special  equities  of  the  appellants;  and  when,  afterwards,  a  part 
of  it  was  paid  out  to  laborers  and  supply-men,  the  debts  so 
paid  were  forever  discharged. 

It  appears,  moreover,  that  when  the  notes  for  the  loans 
were  taken,  the  appellants  received  general  mortgage  bonds 
of  the  company  as  collateral  security  fior  their  payment,  which 
goes  far  to  show,  if  it  does  not  conclusively  show,  that  the 
idea  of  a  right  to  subrogation  is  altogether  an  afterthought; 
for  why  take  general  or  second-mortgage  bonds  as  collateral 
if  the  understanding  was  that  the  appellants  were  to  stand  in 
the  place  of  those  whose  equities  were  superior  even  to  the 
first  mortgage?  To  this  question  the  answer  must  be,  that 
the  money  was  loaned  on  the  credit  of  the  company  and  the 
collaterals  so  furnished,  alone.    At  all  events,  such  is  the 


S7S         FmmxBw  hoL  bbo*  Obl  «.  B  wi .bimb  Coi    [Yligiidfli 


fur  infeDsnw  IhoniiUw  rtcofd,  and  tiMn  i9no««vklenoe  to  re- 
pel it 

In  AddiM<m  r.  Lemi»r  7fr  ^Va  701,  m  rimilav  olanii  was  m^ 
■erted  on  tfaft)piict  at  a.huik  for  moaej  advanced  by  it  iiefinv 
tiift  appeintaunt  ef  a  meeiim;  and  n^iefar  wae  used  hj  the 
lailBoadi  oompaBy  in-  paying  eurpent  evpenae^.  The  claTor, 
hamermr^  waa  rajwted*  The  eoort  aaid:  "The  bank  (fis- 
eountod  the  paper  of  the*  company  solely  apen  the  credit  of 
the'  company,-  aod  apoa  eoilateralB  deposited  by  the  compmy 
with  the  hmik.  The  acceptance  of  these  eellartepalli  was*  m 
itoelf  a  reoognition  of  the  subordination*  of  th0  elaini  of  tfie- 
hank  toith^Iien'of  t)is>  bondhotdttre,  and  issuflBcient  to  estop 
tb«  bank  from  setting  np  tho  olaim  preftrred  in  the  petition:" 

The  ca»e»  of  Cm  v.  Ikw  Jwrsey  Midland  HfyCc.Sl  N;  Jl 
Bq.  lOir  •Mid  Athhu  ▼.  PM9rAurg  R.  R  Co.,  8  Hughes,  307, 
sdied  on  by  the  appellants;  are  vM  m  point,  as  in  each'  of 
those  cases  the  acE^anoes  were  mad^  at  the*  instanve  of  the- 
Abtoiv  an  a  distinot  nsdenBtanffing',  ckairly?  established,  that 
tiiepaBbleaiby'wbomitfaey^weve  madid  should  be  subrogate  to^ 
tils' oigWB  ef  td»  oreditors  whose  debts  wers>  paid  witb  the- 
money  advanced*  Sse<  8  Fbmeiuy's^  E^*  Jnr.,  see;  1212,  and 
oanain  ttie  notesi 

Ln  shovtt  wc  arwofl opinion  tbal^  tile  dbim  of  the  appellanttr- 
Messrs*  Clark  ondi  Kimballi  to  svperior  eqnitiee  to  ttie^  bend* 
boldemt  cannot  be-  sustained;  fliat- th^  are  entitled,  ae  tn  the 
iaeonw  bonds  hnld  by  tbem\  to  the  security  of  the  income 
raovtgags'  oalj^  and  tbat^  so  nipiMh>  of  thw  decree*  of  the^  ofrcuit 
onurti  astia  iat  oonfliot^  with  tfai»  i^nrsut  must  br xamrsed  and 
amuilled. 

Dsoreo^  ve^ersed  in  pi^  and.  affirmed  itr  parte 

Statutss,  Wkat  must  bb  Bxfrbssbd  nc  thb.  TirLa.— Aa  Mi  thanld 
•mbody  bat  one  sabjeot,  and  ito  title  ahonld  clearly  atate  the  aabjeot  of  the 
legialktion:  Not^  to  AUh^  T.  Phnaer  Press  Co.,  12  Am.  St.  Rep.  71^;  fn  rs 
Hauok  70^  Miehi  9»T;  JfiuhnlManapoik,  Kff  Ibd.477;  Perrrr:  0hst^  2S 
Neb.  886;;  Jffuryfaw  n,  fMmi^  06  Mioh..  SS;:  Ikaamn.  PHrXHrnrnm  120- 
Pa.  St.  446;  iTarf/brif  iaa  Om  v..  Jtaywsomd,.7(k  Midi.  481;  Ptepiav.  nippkK 
70  Mioh.  6;  IsU  Boyaie  ete*  Corporathtk  v,  Omnws.  76  Mioh.  163;  Aate  ▼.  Brammt, 
41  Lab  Ann.  772!  Bat  the  aubject  need  only  be  expreaaed  in  the  title  to  th» 
aetin  general  term:  Ptofpdtr,  Blus'M\mnta^  Joe;  129  BL  371;  Dimnerixrgvr 
T«  Ptmsdwfcm,  12SI1L  2S9l  latheeaee  of  Inft8ma^FUs,^lSI^  SSi^  it 
waa  deoided  that  a  titia  atating.the  ohjeet  of  a  bill  to  amaad  the  eoasiitatiaa 
ia  nnneoeaBary*  snob  a  title  being  neoeasary  only  in  oane  of  ordinary  legiaU* 
tion.  In  oonatrning  acta  by  the  rale  requiring  their  object  to  be  atated  in 
the -title,  the  ooartr  aUonld  neither  be  too  strict  to  require  every  matter  of* 
detail  ta  baalstod^  nopao  liberal'  at  to- render  the  previaian  of  ao eibott  ilr 
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rer  Jftwcik  70/  lCid&  M7.  Bvt:  pPorTirioM-  in  an  wt  wliieli  »•  deaily  imI- 
mihiii.Uio  tUla  ar*  void:  STomm^. v.. OmnAo,  25  N«lx.  81tt$  £rte<«-iN  lftimi|^ 
41  Minn.  123;  Eaton  v.  Walker,  76  Mich.  679;  Brookf  v.  Hydron,  76  Miolu 
S7Si  Bat  the  mece  faot  that,  an  aot  ia  bri»ader  than  the  snbjjBCb  of  its  title 
dbea  not  render  it  void;  yet  the  legislature  may  make  the-  title  as  restrictive 
•vitmayeee^fitr  and  the-omuiaoaBno^eiilai^v  itraaopet  Siai§  5^  Palmer,  2S 
Fla»  621».  UalLtbi  provinons  of.  the  aoi relate  to  thft  samei sabject^  orara 
natorallyt  oonneotedi  therewith,  and  are  not  foreign  to  the  snbject  expressed 
in  the  title,  the  act  ia.  ralid:  Buiiiside  v.  Counip  Courts  86  Ky..423;  Oayle  y. 
Owen  Cauntpi  89  Ky;  61;  Rideman  v.  Supervisors,  77  Iowa,  613;  14  Am.  8t 

OnrntMn,  waatnauk  Sals. ok^ Lsaas:  BtmLatkam  vi  8ttmna%  89 HI.  233; 
SLAsn.  Bap.  78^  and  note  81,  82. 

GoifDiracMrai*  Salb,.  BnrBcs  or,  ubok  thb  BtOBift  ok  thb  Pabtibi- 
THUiRO,.  and  those  elaiming  andertthe  vendee,,  when  the  title  has  been,  re- 
served in  the  vendor  nntil  payment  in  fall  of  the  parchase  price:  Note  to 
Swmmerr,  Woodi;  4S  Am.  Vlip.  105^107;  Ghkioaing  t.  Sastressi  130  HL  206; 
17  Anu  Bb  Bepb  8011  vdiaata  SIS^SISL 
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|M  VmouiiA,.  17.] 

ChnmnrAvoBi  —  Aokhowlbdomsht  ow  a  Dbsd  oahitov  bb  Iakbb  bt  a. 

Q&AMTBB  thbbbiv,  thoogh  the  conveyance  is  to  him  aa  trastee. 
AoBBPTASKnr  ov  A  Dbid:  bt  a  CPbahtsbt  ob  Tbustbb  ib  PBBinif bd  from  its 

driisiarjv  bsImb  hrmunaceait^    Hbm  preanmptioo  is  nat  relmtted  by 

tllo  fact  thait  he^.  aofting  aa.  m-  aotaiyt  jjptMaOf  taai  and.  oaiiMfced  tho  aa* 

knowledgment  of  tha  dead. 

iBTBaBSE  OB  AH  HOB  IB  THB  BbAL  BbTATB  OF  HI8  AbOBBTOB  8HOUI.D  NOT 

bb  Dbdhbbd'  to  bb-  Sold*  befbzv  dhneoting  a  settlement  of  tko  adminia- 
t«atov%ii 


J.  N..8uAb8  and  QtorgA  P.  £aio,.for  the.  q^gellank 

Thomas  P^  Bagl^y^iQX  the  appellees. 

Lewis,  P.  Tbis  was^  n  suit  in^  the  eircuit  court  of  King  ant)' 
Qmen  Goimtgr  to  subject  the  real  eetatio  of  tho  defendant  B. 
F.  Bowden*  to  lbs  satisAictioii  of  the  Hens  thereon.  The  suit 
was  brought  l^  the  appellee  William  M.  Parrish,  who  is  a 
judgment  ereditoT  of  tho  said!  B«  P.  Bowden  and  M.  L.  Bowxien, 
bis  wife.  The  plaintiff '9  judgment  was  recovered  in  April, 
1884,  and  the  first  question  to  be  determined  is,  whether  or  not 
the  lien  of  the  judgment  is  paramount  to  a  certain  deed  of 
truslt  executed  b^  the  said  Bowden  and  wife  to  R.  B.  Roy, 
tnistee,  in  Jentuar^,  1873,  and  which,  ae  appears  from  the 
record,  purports  to  have  been  admitted  to  record  in  the  clerk's 
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office  of  King  and  Queen  County  court  on  the  18th  of  March, 
1873,  upon  a  certificate  of  acknowledgment  Big^ed  by  the  said 
Roy,  a  notary  public. 

The  bill  charges  that  the  deed  was  improperly  admitted  to 
record,  and  that  its  pretended  recordation  ia  a  nullity,  because 
founded  upon  a  void  acknowledgment,  the  said  Roy  being  trus- 
tee in  the  deed,  and  therefore  incompetent  to  take  the  acknowl« 
edgnient    And  this  position,  we  think,  is  well  taken. 

In  Davis  v.  BtazUy^  75  Va.  491,  it  was  decided  that  a  gran- 
tee in  a  deed,  or  a  beneficiary  under  it,  is  not  allowed  as  an 
officer  to  take  an  acknowledgment  of  the  deed  by  the  grantor 
with  a  view  to  its  registration,  and  that  the  certificate  of  such 
acknowledgment  is  invalid  as  authority  to  admit  the  deed  to 
record,  and  hence  a  recordation  based  upon  it  is  without  efiTeot 
as  notice  by  construction  under  the  registry  laws.  And  the 
conclusive  reason  assigned  was,  that  the  act  of  an  officer  in 
taking  an  acknowledgment  of  a  deed  is  judicial  in  its  charac- 
ter, and  cannot  therefore  be  performed  by  one  who  is  inter- 
ested in  it,  since  no  man  can  be  a  judge  in  his  own  cause.  In 
that  case  the  grantor  in  the  deed  took  his  own  acknowledg- 
ment to  it,  and,  as  clerk,  admitted  it  to  record,  and  this  was 
held  to  be  invalid. 

The  same  principle  is  applicable  to  the  present  case.  The 
trustee  was  an  interested  party,  and  therefore  disqualified  to 
take  the  acknowledgment  of  the  grantors,  as  much  so  as  if  he 
had  been  the  sole  beneficiary  in  the  deed.  Any  interest  in  the 
proceeding  whatever,  no  matter  how  slight  or  remote,  will  dis- 
qualify a  man  from  acting  as  "a  judge  in  his  own  cause,"  and 
here  the  trustee  was  interested,  at  least  to  the  extent  of  his 
commissions.  And  so  in  similar  cases  it  has  been  determined 
in  other  states:  Brovm  v.  JIf oor«,  38  Tex.  645;  Stevens  y.  Hamp- 
Umy  46  Mo.  404;  note  to  Withers  v.  Baird^  82  Am.  Dec.  757;  1 
Am.  &  Eng.  Ency.  of  Law,  145,  and  cases  cited. 

Indeed,  the  general  principle  is  conceded  by  counsel  for  the 
appellant,  but  he  insists  that  it  ought  not  to  be  applied  in  this 
case,  because,  he  says,  there  is  no  evidence  of  acceptance  on 
the  part  of  the  trustee.  But  this  position  is  untenable,  as  the 
acceptance  of  a  grantee  in  a  deed  for  his  benefit  is  always 
implied  in  the  delivery  of  the  deed,  and  the  law  presumes  that 
every  estate  is  beneficial  to  the  party  to  whom  it  is  devised  or 
conveyed,  until  he  renounces  it:  Skipwilh  v.  Cunningham^  8 
Leigh,  271;  31  Am.  Dec.  642;  2  Minor's  Institutes,  656.     And 
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here  no  dissent,  on  the  part  of  the  trustee,  was  expressed,  and 
none  can  be  implied  merely  from  his  act  of  taking  the  gran- 
tor's acknowledgment  to  the  deed. 

It  is  contended,  however,  that  there  is  no  proof  that  the 
officer  by  whom  the  acknowledgment  was  certified  is  the  same 
person  who  is  named  as  the  trustee  in  the  deed.  But  the 
answer  to  this  is,  that  the  commissioner  to  whom  the  cause 
was  referred  reports  that  he  was,  and  there  is  no  proof  to  the 
contrary;  nor  was  it  the  duty  of  the  commissioner  to  return 
the  evidence  upon  which  his  report  was  based,  in  the  ab- 
sence of  any  direction  so  to  do;  and  none  was  given  in  the 
present  case.  The  report,  therefore,  upon  this  point  is  con- 
clusive: Bowers  y.  BowerSj  29  Gratt  697;  Robinson  v.  AUen^  85 
Va.  781. 

Another  objection  made  by  the  appellant  is,  that  the  com- 
missioner did  not  report  as  to  whether  the  deed  of  trust  is  a 
lien  on  the  defendant's  real  estate,  *'  or  make  any  report  about 
iV*  The  commissioner  did  report  the  facts  concerning  it;  and 
although  he  did  not  report  in  so  many  words  that  the  deed,  in 
bis  opinion,  had  not  been  legally  recorded,  and  therefore  that 
there  was  nothing  upon  which  to  predicate  constructive  notice 
of  it  to  the  plaintiff,  yet  he  did  impliedly  so  report;  and  the 
effect  of  the  decree  overruling  the  exceptions  to  the  report, 
and  directing  the  land  to  be  sold,  was  to  determine  that  the 
alleged  registry  of  the  deed  was  a  nullity.  This  was  a  legal 
conclusion  from  the  facts  reported  by  the  commissioner,  and 
hence  the  appellant  has  not  been  prejudiced  by  the  failure  of 
commissioner  to  report  more  specifically  and  in  detail  upon 
the  point.  Enough  appeared  to  enable  the  court  to  pass  upon 
it,  and  that  is  all  that  was  necessary. 

We  are  of  opinion,  however,  that  there  was  e**ror  in  decree- 
ing a  sale  of  the  interest  of  the  defendant  B.  F.  Bowden  in 
the  real  assets  of  the  estate  of  his  father,  Robert  Bowden, 
deceased,  before  directing.a  settlement  of  the  administrator's 
accounts.  There  are  several  heirs,  and  the  failure  to  direct 
such  an  account  was  contrary  to  the  established  rule  in  such 
cases,  recognized  in  Hoge  v.  Junkiny  79  Va.  220,  and  is  error, 
for  which  the  decree  must  be  reversed.  And  as  the  case  must 
go  back  to  the  circuit  court  for  further  proceedings,  it  is  un- 
necessary to  pass  upon  any  other  question  discussed  at  the 
bar. 

Decree  reversed. 
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'BmOt  AaMQJWLMMiMTp  ML — llift  ^MifaM  m  B}  &Bd,  aUfaofnglt  1m 
tAk«»  DMnaly-  a»  a^  tnutM^  oaonot  taka.  tlM.  gnmtor's.  ackBowledgmmfc 
thereto:  Note  to  fTitAerf  t.  Baird,  82  Am.  Dea  767. 

DxKDS,,  AooEPTANCK  OF,  BT  aRA]fTi&  — The  rale  tkat  grantees  ace  gre- 
mmed  to  have  aoeepted'  deeda  made  in  their  Cavor  applies  to  trust  deeds: 
Asae^v.  mt^.  7"  &  £  «»;  84  Am.  Vmt  WI. 


RiemiowD  aitd'  Danvtllb  R  R  Co.  v.  Willpamh: 

[»  VtBGiNia,  16ft] 

MidBrnnr  aitd-  Skivrairr.  —  Vf  n  nrs'  Btrrr  or^THS  MAsfSR-vo-  BuwaBV 
All.  BBMBiAAiiE:  Caim  to  providftand  maintaim  safe,  Mmidi  snd.sBit»> 
sJbla  maohinary  and  other  instnimentaiities,  and  not  to- expose  hia  em- 
ployees to  riskji  beyond  those  which  are  incidental  to  the  emp^c^iioien^ 
and  in  contemplation  at  the  time  of  the  contract  of  service;  and  an  em- 
ployee has  tftie  right  to  presume  tlhit  these  dhties-Iiavebaen  pei  finmed; 

IkiAflTEB  ASD  SbBVAMT.  — lrA>  Bl^nniAN'  IK  TH«  SSRVICKaV  A  P^rt«»A«fc 

GoREORiMKiOK  »  Iifiuasn  BT  At  LAADBft  hsiog  broken,  and  hy  tba  OMr 
dnotozL  starting,  the  train  in  motion  under,  such  circumatanoaai  as  ta- 
Imperirthe  life  of  the  brakeman  and  to  injure  his  person,  he  is  entitled 
to  recover  of  ttte  corporation  oompensatiou  for  the  injury  suffered;  if  tfav 
diaagtspoiis'  oharaoter  of  tlle<oara  and  tin  posHiov  of  UwbBsJiaamB  mmm* 
known;  to  tlie  oonduoten 

MlWflB    AMD*  SJ!B¥J0IT — FjBLUQW-SBBTAKTai  —  GoifDUCTOIl  IH    GbaBOBuOB 

A  Railway  Train,  and  a  Brakemam  whose  duty  it  is  to  obey  his  ov- 
ders,  are  not  fellow 'servants,  and  the  latter  may  therefore  recover  of 
their  ooramen' employer  {0^ injuries  sufif&nd' throui^b  thn'O^igeaoo-a^ 

the  f DBBBV. 

W:  R.  Sffxxplia  cmd  £.  (7«  Bbrlelhy;  for  the  plaintifiTin  error. 

ChriHiam  and  ChriMani,  and  Sandolgk.  aauL  Randolph^  Cot 
the  defendant  in  eiror.. 

Lacy,  J.  The  action  was.  by^  the>  defendant  inr  error  fop 
damages:  for^pfreonal  injuries* suBtaitied' while  in' the  employ- 
ment of  the  piaihtiffi  in.  ecrar  as  a  brakeman. 

The  case  is  aa'  follows:  On  the  sixteenth  day  of  FebnmiTS 
1888,  at  2:45,  a^  w.^  the  defendsnt  in  error  was  engaged  in  tho^ 
crew  of  the>  yard-engine,  shtfiing  ears  in  the  said  city,  on  the 
side-traoks  of  the  said  plaintiC  m^  error..  It  wa»  the  duty  of 
the  said  defendant  in  error  ta  couple  andi  tO)  nnconple  oai& 
Having  made  a  required  coupling,  he.  was  directed  hy  tiiai^ 
conductor,  who  was  his  sopo^ior,  and  not  his  fdlow-seorvant, 
to  get  upon  the  top>  of  the  gmts  and;  turn  off  the  brakes,  he 
saying:  '*Hop  up,  and  let  her  go."  He  climbed  upon  the- 
nearest  ladder,  and  when  he  neared  the  top:  a£  the-  oar  he 
reached  for  the  hand-hold  to  the  ladder,  and  it  was  gone,  — 
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had  been  broken  off, — and  he  twieled  his  hody  to  one  nde  to 
reach  the  foot-board  over  the  center  i)f  the  top  of  the  car  to 
pull  up.  At  .this  instanJt,  the  de&ndant  in  error  carrying  a 
lantern  on  hie  arm,  the  conductor  eignaled  the  engineer  to 
come  back,  and  by  .reason  of  his  body  'being  sideways,  and 
the  combing  or  roof  of  the  cars  coming  very  oloEie  together, 
And  one  dead^block  .being  broken  off,  the  body  of  4he  deffend- 
Ant  in  error  was  oaqght  and  mashed,  injuring  him  seriously. 

There  was  a  demurrer  to  the  evidence  by  the  plaintiff  in 
error,  and  »a  .verdict  by  the  Jury,  subject  to  the  judgment  of 
the  coupt  upon  the  demurrer,  for  two  tiiousand  dollars,  and 
judgment  was  rendered  for  the  plaintiff  by  the  court,  where- 
npon  the  case  was  brought  here  by  writ  of  erjror. 

The  case  will  be  heard  and  oonsidered  ihere  upon  principles 
well  understood,  when  the  case  comes  up  upon  a  demurrer  to 
the  evidence:  See  Richmond  &  D.  R*  R.  Qo.  v.  Moore^  78  Va. 
93j  Ware  y^SiephenMon,  10  Leigh,  155,  161;  TraiU  v.  Virginia 
Jt  Tmn.  R.  R.  Co,,  23  GratU  619;  Oremi  Y.JtuUih,  5  Rand.  1; 
BanshrougVs  E%\»  v.  T/iom,  3  Leigh,  147;  Stephens  v«  WhiUj  2 
Wash.  203,  210;  Union  SUamahip  Co.  y.Koitinghama^  17  Gratt 
115]  91  Am.  Dec.  B7&. 

The  testimony  of  the  plaintiff  below,  taken  as  true  he(ve,ifl, 
that  the  broken  handnhold  was  unknown  to  the  plaintiff,  the 
defective  car  iiaving  iOome.in  tha£  night;  that  the'CondacUnr 
knew  that  tbeee  -cars  >came  so  close  .together  ^as  to  make  it 
dangerous  to  go  between  them  when  in  motion,  and  that  be 
hadao  instrncted  the<defendant  in  error;  that  the  said  con- 
ductor directed  him  to  4iscend  them  while  standing;  that 
before  he  got  upon  them,  as  he  was  in  the  act  of  ascending, 
jind  in  a  position  which  the  conductor  could  see,  or  ought  to 
have  seen,  as  he  carried  a  lantern,  the  conductor  caused  them 
to  come  hack  and  take  up  the  slack,  and  so  injured  him.  This 
negligence  of  the  conductor  is  the  negligence  of  the  company. 
And  while  it  is  true  that  the  injury  would  nevertheless  not 
have  happened  but  for  the  defective  ladder,  this  defective 
ladder  was  also  the  negligence  of  the  company. 

It  is  true  that  when  a  servant  enters  upon  an  employment, 
he  accepts  the  service  subject  to  the  risks  incident  to  it:  Clark 
V.  Richmond  dc  D.  R.  R.  Co^  78  Va.  709;  49  Am.  Rep.  394; 
Darracott  v.  Chesapeake  &  0.  R.  R.  Co.,  83  Va.  288;  5  Am.  St 
Rep.  266;  Richmond  Jt  D.  R.  R.  Co.  v.  Moore,  78  Va.  93. 

It  is,  however,  the  duty  of  the  company  to  exercise  all 
reasonable  care  to  provide  and  maintain  safe,  sound,  and 


878  BicHuoND  arc.  R.  B.  Co.  v.  Williams.    [VirgiDia, 

iraitable  machineryi  roadway,  sirtictures,  and  instramentali- 
ties;  and  it  must  not  expose  its  employees  to  risks  beyond 
those  which  are  incidental  to  the  employment,  and  even  in 
contemplation  at  the  time  of  the  contract  of  service;  and  the 
employee  has  a  right  to  presume  these  duties  have  been  per- 
formed. Here  was  a  broken  ladder:  See  Richmond  &  D. 
R.  R.  Co.  y.  Moore^  78  Va.  93.  Here  was  a  railroad  train  set 
in  motion  by  the  conductor  under  such  circumstances  as  to 
imperil  the  life  of  an  employee,  and  to  injure  his  person:  See 
Ayer$  y.  Richvumd  &  D.  R.  R.  Co,,  84  Va.  679;  Chicago  etc. 
R.  R.  Co.  y.  Ross,  112  U.  S.  877;  17  Am.  &  Bng.  B.  B.  Cas. 
501;  Norfolk  &  W.  R.  R.  Co.  y.  Cottrell,  83  Va.  519. 

The  dangerous  character  of  these  cars  was  known  to  the 
conductor;  the  position  of  the  brakeman,  the  defendant  in 
error,  was  known  to  the  said  conductor.  If  he  had  waited 
until  his  order  had  been  obeyed,  and  the  brakeman  was  upon 
the  car  before  he  drove  them  together,  the  injury  would  not 
have  happened;  and  the  delay  in  getting  up  was  caused  by 
the  broken  ladder,  which  was  the  negligence  of  the  company. 

As  the  injury  was  caused  solely  by  the  negligent  conduct  of 
the  company's  agent,  the  case  was  clearly  with  the  plaintiff 
on  the  demurrer  to  the  evidence,  for  the  company  is  clearly 
bound  by  the  acts  of  the  CQuductor  in  this  case,  who  could  not 
be  held  to'  be  the  fellow-servant  of  the  defendant  in  error: 
Chicago  etc.  R.  R.  Co.  y.  Ross^  112  U.  8.  877;  17  Am.  A  Eng. 
B.  B.  Cas.  501. 

And  the  corporation  court  of  Danville  City,  having  rightly 
so  decided,  the  judgment  of  that  court  must  be  affirmed. 

MAam  AND  SsBVAST— Mastsb's  Dorr  to  Ssbvaht.  —  TIm  niMter 
DQSt  f amuh  safe  nutchiBMy  and  applianoet  to  liit  Mrraal:  Oaibmiom  €lc  Jt$ 
Co.  r.  Oarrett,  78  Tex.  202;  16  Am.  St  Rep.  781,  and  note.  The  Mrraat  baa  a 
right  to  preeame  that  the  master  has  performed  his  dn^  in  this  respect: 
Magee  v.  NmikP.  O.  R.  R.  Co,,  78  OU.  430;  12  Am.  St  Bep.  68. 

Master  and  Servant — Fbllow-sbrvantb. — The  ooodaotor  of  arail« 
way  train  is  not  a  fellow-senrant  with  a  brakeman  of  the  same  train:  Cbvfet 
▼.  Richmond  eie.  B.  B.  Co.^  Si  "S.  O.  809$  37  Am.  Rep.  620;  ifoon  v.  JUcA- 
ffumd  eie.  R.  R.  Co.^  78  Va.  746;  49  Am.  Rep.  401.  Bnt  see  McMa§ier  v. 
lUinoU  C.R.R.Co..&i  Miss.  264,  7  Am.  St  Rep.  663^  where  it  is  deeided 
that  a  oondactor  and  other  employees  on  a  passenger  train  are  fellow-servaiitB 
of  a  brakeman  on  a  freight  train  of  the  same  nulway  oompaqj. 
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Fry  t^.  County  of  Albem ablb. 

(M  VimeiiiiA,  IM.) 

OouBTin  AVE  PouTiOAL  SuBDiviBiONS  OF  TBI  Statb,  ereatad  liy  llie  sot- 
•reign  power  for  the  ezeroite  of  the  fanotione  of  local  government. 

Am  BKTWKBll  A  CfOUNTT  AMD  ITS  OVWIOEBA,  TBI  PlUHOIPLn  OV  RbSPONDBAT 

SorsBioa  do  not  apply»  because  the  relation  of  master  and  servant  does 
not  ezisl    Such  officers  are  quasi  public  officers  of  the  state. 
A  CooHTT  n  HOT  Amswbrablb  IM  Damaois  to  a  Psbsom  Imjubid  bt 
THB  Nbquobnob  of  ft  oouviot  who  is  working  on  a  pnblio  highway  un- 
der the  direction  and  supervision  of  an  officer  of  the  county* 

Davi»  and  Harmanj  for  the  plaintiff  in  error. 

Mieajah  Wood  and  H.  M.  TyUr^  for  the  defendant  in  error. 

Lact,  J.  The  plaintiff  in  error  here  filed  her  petition  b^ 
fore  the  board  of  supervisorB  of  Albemarle  County  on  the 
twenty-fifth  day  of  July,  1887,  representing  that  she  came  to 
Charlottesville  in  a  buggy  drawn  by  one  horse,  on  the  twenty- 
first  day  of  April,  1887,  from  a  point  in  the  county  of  Albe- 
marle, in  company  with  another  lady,  who  was  riding  in  the 
same  buggy.  In  the  afternoon,  about  4:80,  p.  ic.,  on  their  way 
home,  they  were  driving  along  one  of  the  public  roads  of  Al- 
bemarle County,  going  cautiously  and  carefully  down  a  hill, 
when  they  came  to  a  point  where  the  public  road  was  being 
worked  on  by  a  chain-gang  composed  of  convicts  out  of  the 
state  prison,  or  penitentiary-house,  at  Bichmond,  organiied 
by  the  county  of  Albemarle  by  authority  of  an  act  of  assembly 
in  that  case  made  and  provided,  when,  seeing  a  cart,  with  a 
mule  hitched  to  it,  moving  up  the  hill,  with  one  of  these  con- 
victs walking  by  the  side  of  the  cart,  they  turned  out  of  the 
way  on  their  right-hand  side  as  far  as  they  could,  and  stopped 
and  called  out  to  the  convict  to  look  to  the  mule;  that  he  was 
very  slow  to  do  this,  and  so  slow  and  negligent  about  it  that 
the  cart  collided  with  the  buggy  and  turned  it,  together  with 
its  occupants,  into  the  ditch  on  the  road-side,  and  hurt  the 
petitioner  very  much,  by  which  she  had  been  caused  suffering, 
and  loss  in  physician's  fees  and  other  expenses,  and  that  she 
believed  herself  to  be  permanently  injured;  that  this  convict 
was  an  employee  of  the  county  of  Albemarle,  and  that  the 
county  was  therefore  liable  in  damages  for  these  personal 
injuries  inflicted  upon  her  by  the  county's  servant,  and  she 
demanded  five  thousand  dollars  for  the  same. 

This  claim  the  board  of  supervisors  rejected,  and  she  ap* 
pealed  to  the  county  court,  where  her  petition  was  again  re- 
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jected;  and  thereupon  she  appealed  to  the  circuit  £ourt  of  the 
said  county,  >iAeB  fbe  judfment  (ff  ttie  countgr  court  was  af« 
firmed;  whereupon  she  brought  the  ixtse  here  by  writ  of  error. 

The  p^tftienfi  "Wffs  Tcgected  in  the  cmintj  conft  "uxxm  demtn^ 
rer,  so  all  we  have  to  consider  'here  is  the  single  qnestioa 
whether  the  petition  presents  a  case  for  which  ihe  amntf^  of 
Albemarle  .is  liable  io«nMrar  in  <dfl  mages. 

Tbe'decision  of<the  loweroBourts  inHns'case  is  founded  upon 
the  prtnoiplethat  the  sovereign  cannot  be  sued  except  by  its 
own  consent,  as  may  be  provided  by  law,  and  that  in  the  ex- 
ercise of  its  sovBteign  poweritis  liable  neHber  for  misruBe  nor 
non-aser,  and  that  .a  county  in  this  state  is  a  jxditioal  juibdi« 
vision  of  the  state  for  governmental  purposes,  as  prescribed  by 
public  law,  and  is,  jad  more  than  ihe  stale,  (liable  Sfco  be  swed  for 
its  public  acts,  land  <that  it  cannot  «be  (held  dwKgeaUe  ibr  Am 
aots  of  «a  ttffioer  whose  duiies  aie  fixed  and  gnreoodbed  by 
law. 

Bnits  against  the  stats  «ie  allowed  %y  law  (wndor  oortaiii 
regulations.  And  in  oertain  specified  and  eDnmesasfced  oaseSi 
conn  ties  in  this  iBtate  iue  ajuthorined  to  aue,  jmi  aio«n»ble  ja 
the  circuit  oouKt  heldior  such  .coQniy,,in  iheir>owii  JHnnesL;  bnt 
these  are  limited.  The  Ihtrteenih  iseotioQ  of  lObaptBr  45  lof  Urn 
Code  of  1873  proviides  that  ^^teeonlieB  msiy  ts«e  ki  ihoir  wmn 
names  for  iorieituEea,  &iBa,  or  jienaltiss  giYon  by  law  tto  «Bofa 
counties,  or  apon  oontracts  made  with  tliem,taiid'moy  be  ansd 
in  their  own  names,  in  -the  ^nreuit  conct-of  (sach  'coimly.^ 

The  legislature  has  given  a?rexnedy  in  toasoB  tgrowkigienGt  at 
contraots  with  countsas,  but  it  has  given  no  femaedy  lagainat  la 
county  fiDr  the  negligenoe  of  a  ^publicoffiser  or  servani  appointed 
by  law,  and  we  may  observe,  as  'did  Xord  Viaayon  long  ego, 
that  the  question  hen  is,  *^  whether  ibis  .body  of  men  wlio  ase 
sued  in  the , present  action  AMAiOorporation,  or  at^uo  oorponir 
tion  against  whom  such  an  action  can  be  imaintainod.  If  i(t 
be  reasonable  that  they  should  he  by  law. liable  *to  suidi  an 
action,  recourse  must  beJaad  'to  'the  legislatiue  £ar  .tbait  pur- 
pose": 2  Term  JElep.  671.  '*And  seven  if  we  oeold  eserclse 
legislative  discretion  in  this 'Caseyitheiie  would  begseat  leafloa 
for  not  giving  this  remedy/' 

The  rules  established  by  the  jccmitts  conasfsung  aminicipKl 
corporations  have  but  slight  application  ito  oountm  orgBniasd 
as  ours  are.  Our  counties  are  parts  of  the  state,  yditiaal  fiob* 
divisions  of  the  state,  created  by  the  aoveneipi  poswa'i  tar  tbe 
exercise  of  the  functions  of  local  goventmeiit. 
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As  was  said  by  a  learned  judge  in  a  case  not  now  modem, 
**  counties  are  at  most  but  local  organizations,  whicb  for  the 
purposes  of  civil  administration  are  invested  with  a  few  func- 
tions characteristic  of  a  corporate  existence.  They  are  local 
subdivisions  of  a  state,  created  by  the  sovereign  power  of  the 
state,  of  its  own  sovereign  will,  without  the  particular  solicita- 
tion, consent,  or  concurrent  action  of  the  people  who  Inhabit 
them":  Hamilton  County  r.  Mighels^  7  Ohio  St.  109. 

A  municipal  corporation  proper  is  created  mainly  for  the 
interest,  advantage,  and  convenience  of  its  locality  and  its 
people. 

A  county  organization  is  created  almost  exclusively  with 
a  view  to  the  policy  of  the  state  at  large,  for  purposes  of  po- 
litical organization,  and  civil  administration  in  matters  of 
finance,  of  education,  of  provision  for  the  poor,  of  military 
organization,  of  the  means  of  travel  and  of  transport,  and 
especially  for  the  general  administration  of  justice. 

With  scarcely  an  exception,  all  the  powers  and  functions  of 
the  county  organization  have  a  direct  and  exclusive  reference 
to  the  general  policy  of  the  state,  and  are  in  fact  but  a  branch 
of  the  general  administration  of  that  policy:  Opinion  of  Brink* 
erhoff,  J.,  in  Hamilton  Co.  v.  MigheU^  7  Ohio  St.  109.) 

In  that  case  it  was  sought  to  make  the  county  liable  in 
damages  to  one  who  suffered  a  personal  injury  from  the 
neglect  of  the  commissioners  of  the  county  in  the  discharge  of 
their  official  duties.  And  the  court  said:  **But  it  is  said  the 
members  of  the  board  of  county  commissioners  are  chosen  by 
the  electors  of  the  county,  and  hence  the  board  is  to  be  re- 
garded  as  the  agents  of  the  county,  for  whose  torts  in  the  per- 
formance of  official  duties  the  county  ought  to  be  responsible. 
True,  the  people  of  the  county  elect  the  board  of  county  com- 
missioners; but  they  also  elect  the  sheriff  and  treasurer  of  the 
county.  Are  the  people'  of  the  county  therefore  responsible 
for  the  malfeasance  in  office  of  the  sheriff,  or  for  the  official 
defalcations  of  the  county  treasurer?  We  cannot  but  think 
that  county  commissioners  are  not  agents  or  representatives 
of  the  counties  in  any  such  sense  or  manner  as  to  render  the 
people  of  the  county  justly  answerable  for  their  neglect,  even  if 
tlie  neglect  be  such  as  would  create  a  civil  liability  against  a 
natural  person,  or  a  municipal  or  private  corporation."  It  is, 
he  adds,  "  undoubtedly  competent  for  the  legislature  to  make 
the  people  of  a  county  liable  for  the  official  delinquencies  of 
the  county  commissioners;  but  this  has  not  been  done,  and  W0« 
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think  such  liability  cannot  be  derived  fifom  the  relations  of 
the  parties,  either  on  the  principles  or  the  preoedents  of  the 
common  law."  See  also  Jacobs  ▼.  Hamilton  Co.^  4  Fiah. 
Pat  Gas.  81;  Soper  ▼.  Henry  Co.,  26  Iowa,  264;  TreadwM 
▼.  Commi$8umer$^  11  Ohio  St.  190;  Angell  SJid  Ames  on  Cor- 
porations, sees.  14,  23,  24,  25;  Dillon  on  Municipal  Corpora- 
tions, sees.  9,  82,  39,  761,  762. 

In  this  case,  the  county  of  Albemarle  is  sued  to  recover 
damages  resulting  from  the  alleged  negligence  of  a  state  con- 
vict engaged  in  working  on  the  public  roads  of  the  state, — the 
public  highways  in  the  county  of  Albemarle  belong  to  the  com- 
monwealth, not  to  the  county, — and  of  the  alleged  negligence 
of  a  superintendent  who  was  appointed  by  the  authority  of  a 
state  law. 

No  suit  can  be  maintained  against  the  county  of  Albemarle 
upon  the  principles  of  respondecU  tuperioff  because  the  relation 
of  master  and  servant  did  not  exist;  such  officers  are  quasi 
public  officers  of  the  state.  For  although  the  officer  in  charge 
was  appointed  by  the  county,  yet  the  office  and  duties  inci- 
dent to  it  were  created  by  an  act  of  the  legislature,  for  the 
general  public  welfare,  the  public  roads  of  Albemarle  County 
being  highways  of  the  commonwealth,  for  the  cooamon  benefit 
of  all  the  people  of  the  state,  who  have  a  right  to  use  them. 

We  have  been  referred  to  nnmerous  decisions  concerning  the 
character  of  the  duty  required  of  these  and  other  officials  simi- 
larly situated,  drawing  a  distinction  where  the  duty  is  for  the 
benefit  of  the  general  public,  and  where  it  is  for  the  benefit  of 
a  corporation,  but  we  do  not  cite  them.  They  are  more  dis- 
tinctly applicable  to  municipal  organisations  proper  than  to 
such  organisations  as  counties,  which  are  rather  political  sub- 
divisions of  the  state,  or  as  sometimes  denominated,  qwm 
corporations. 

Upon  reason  as  well  as  upon  authorityi  we  are  clearly  of 
opinion  that  the  judgment  of  the  circuit  courts  affirming  the 
judgment  of  the  county  court  of  AlbemarlOi  was  plainly  righti 
and  the  same  will  be  here  affirmed. 


OouHms--  LuBiUTT  foa  Acts  oa  NsauosNcs  qw  Sekvavti.  — Ooonliw 
m  political  oorporationt  vested  with  raoh  powers  only  m  are  given  to  ttieiBft 
by  the  legiaUtare  creating  them:  LcfuiniUe  etc.  R.  R,  Co*  v.  Damdaom  Commtg, 
1  Sneed,  687;  S2  Am.  Dec.  424;  Morin  y,  MnUmomah  Couniif^  18  Or.  163.  ▲ 
eonnty  is  merely  a  politioal  diTision  of  a  state,  and  is  no  more  liable  for  the 
tortioos  acts  or  negligence  of  its  oflScers,  agents,  or  servants  than  the  static 
in  the  absence  of  a  statute  imposing  such  a  liability:  Note  to  OUman  v. 
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Cotia  County,  68  Am.  Deo.  295,  296.  In  Atkew  t.  ffak  ChmUift  64  Ala.  669,. 
25  Am.  Rep.  790,  it  wm  decided  that  a  oounty  wae  not  aniwerable  in  dam- 
agM  to  one  injured  by  the  negligent  condition  of  iu  highway,  even  thonghi 
the  negligence  was  that  of  a  convict  employed  by  the  county  aathoritiee  t* 
npair  tha  highway* 


Ward  v.  Whitb. 

[80  VlBOIHIA,  21:2.] 

Tbb  Rn  Obbtji  a&b  Thosb  CntcuicsTANon  Which  are  the  undesigned  In- 
cidente  'of  a  particnlar  litigated  act,  and  which  are  admissible  when  illne- 
trative  of  such  act.  These  incidents  may  be  separated  from  the  act  by  a 
lapse  of  time  more  or  lees  appreciable,  but  they  must  stand  in  immediate 
casual  relation  to  the  act,  a  relation  not  broken  by  the  interposition  of 
voluntary  individual  warinees  seeking  to  manufacture  evidence  for  it- 
•elf. 

KnosNGS  TO  MinoATi  Damaoh.  —In  an  Action  to  Ricoveb  Compknba- 
TiON  FOB  Personal  Injuriki!  inflicted  on  the  plaintiff  by  the  defendant, 
the  latter  may  show,  in  mitigation  of  damages,  the  provocation  under 
which  he  acte  1,  though  it  was  not  received  at  nor  immediately  preceding. 
the  time  of  the  assault.  Hence  a  defendant  of  whom  compensation  ia 
■ought  for  a  murderous  assault  upon  plaintiff  may  give  in  evidence  in 
mitigation  a  defamatory  article  written  and  published  by  the  plaintifl 
more  than  twenty-four  hours  prior  to  snch  assault. 

Vbw  Tbiai..  —  Ths  Amount  ov  Dam aois  Rroovxrablb  in  Actions  iob. 
Pbrsonal  Torts  must  be  left  to  the  discretion  of  the  jury,  and  the  court, 
will  not  grant  a  new  trial  on  the  ground  of  the  damages  allowed  bein^ 
trivia]  or  ezceesive,  unless  the  verdict  shocks  the  understanding  and^ 
impresses  the  court  with  the  conviction  that  it  resulted  from  passion  or* 
prejudice.  Therefore,  though  the  plaintiff  had  been  shot  and  danger- 
ovsly  injured  by  the  defendant^  and  for  many  months  languished  of 
wounds  which  were  then  believed  to  be  mortal,  and  the  verdict  of  ths 
Jury  gave  him  only  $1,375  damages,  the  court  declined  to  interfere. 

F.  8.  Blair  and  T.  N.  WiUiamaf  for  the  plaintiff  in  error. 
O.  F.  Trigg  and  J.  A.  Walker^  for  the  defendants  in  error. 

liAer,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit 
oourt  of  Washington  County,  rendered  on  the  twentieth  day 
of  January,  1888.  The  action  was  trespass  for  a  personal  as- 
sault made  by  the  defendants  in  error  upon  the  plaintiff  in. 
error,  shooting  him  down  in  the  town  of  Abingdon  on  the. 
twenty-seventh  day  of  September,  1885. 

On  the  trial  the  verdict  was  for  the  plaintiff,  and  damages* 
assessed  against  the  defendants  for  the  sum  of  $1,876,  and 
judgment  rendered  by  the  court  accordingly. 

The  plaintiff  took  sundry  bills  of  exception  at  the  trial,  and 
after  the  verdict  was  rendered  in  bis  favor  for  the  sum  stated^* 
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be  was  difisatisfied  with  the  amount,  bis  action  being  fi>r 
tventy-five  thousand  dollars  damages,  and  moved  the  court  to 
set  aside  the  same  and  grant  him  a  new  trial,  which  motion 
the  court  oyemiled  and  certified  the  eyidence,  whereupm  the 
ease  was  brought  to  this  court  by  writ  of  error. 

The  eyidence,  so  fSur  as  we  deem  it  necessary  to  be  stated,  is 
as  follows: — 

Ward,  the  plaintiff  in  error,  and  plaintiff  in  the  court  below, 
was  the  editor  of  a  newspaper  in  the  town  of  Abingdon,  which 
had  a  general  circulation  throughout  the  state  of  about  one 
thousand.  In  the  issue  of  that  paper  which  appeared  on  the 
twenty-aixth  day  of  Septembtf ,  1886,  the  following  appeared, 
lefening  to  the  defendant  William  White,  the  party  who  did 
the  shooting:  **  The  man  that  goes  into  a  convention,  snd  seeks 
the  support  of  a  oonFention,.and  then  runs,  without  any  valid 
reason,  against  the  nominee  of  the  convention,  would  steal  the 
coppers  off  the  eyes  of  a  dead  n^ro."  Also:  *'  We  propose 
first  to  ask  these  questions,  namely:  William  White.  Why 
was  be  caucussing  with  the  enemies  of  democracy  at  Wrist- 
ner's  warehouse  7  and  how  a  man  can  honorably  seek  the  nom- 
ination of  the  Democratic  party^  and  because  he  did  n't  get  it, 
become  a  traitor,"  etc. 

Before  the  issue  in  question  appeared.  Ward  absented  him- 
self  on  business,  and  was  detained  by  severed  railroad  connec- 
tion, so  that  he  did  not  leadi  home  until  the  day  after  the  said 
publication. 

It  was  proved  that  before  the  publication  in  question,  Ward 
had  threatened  to  attack  White's  private  character,  and  been 
warned  that  if  he  did,  White  would  shoot  him,  and  he  had 
boasted,  with  an  oath,  that  he  was  no  coward.  White  was  an 
indq[>endent  candidate  for  the  senate,  and  had  thus  incurred 
the  enmity  of  some  of  his  fellow-men.  When  the  publication 
was  made,  people  called  White's  attention  to  these  instklting 
comments  upon  him,  and  he  became  furiously  angrj,  and 
showed  such  violence  of  excitement  as  to  make  it  evident  that 
a  conflict  would  occur  when  the  two  men  met.  But  Ward  w:is 
absent,  as  has  been  stated,  and  only  returned  the  next  day. 
Upon  the  train  Ward  was  warned  that  White  was  looking  for 
him,  and  he  opened  his  vaUse  and  transferred  therefrom  a  re- 
volver to  his  pocket.  Riding  up  from  the  depot,  in-  the  hotel 
omnibus,  Ward  passed  White  coming  down  on  the  sidewalk 
in  an  excited  way,  going  toward  the  depot.  White  turned 
and  followed  the  omnibus,  which,  however,  left  him  and  went 
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on  to  the  hotel,  and  Ward  alighted  without  injury  and  went  to 
his  room,  got  his  dinner,  armed  himself  with  another  pistol, 
so  that  he  had  one  in  his  hip  pocket  and  one  in  his  coat  pocket. 
After  moving  about,  going  to  his  office  and  coming  back,  he 
retired  to  his  room  and  lay  down  on  the  bed,  and  then  came 
out  on  the  street  in  the  afternoon  and  saw  one  of  the  de- 
fendants, N.  Oooch,  and  White  sitting  on  the  hotel  porch,  who 
got  up  and  left  as  Ward  came  out,  in  a  suspicious  sort  of  way, 
but  Ward,  looking  up  and  down  the  street  to  see  if  the  course 
was  clear,  walked  over  to  a  drug-store  and  bought  a  cigar,  and 
chatted  a  while  with  the  druggist,  who  was  his  friend,  about 
fifteen  minutes,  and  then  walked  along  the  street  back  to  his 
hotel,  smoking  a  cigar,  holding  that  in  one  hand  and  his  cane 
in  the  other  hand;  but  just  befoie  he  reached  the  hotel,  with- 
out warning,  he  was  shot  down,  and  falling,  rolled  over  on  his 
back,  and  saw  across  the  street,  William  White,  gun  in  hand, 
on  the  curbstone,  looking,  as  the  evidence  states,  like  one  of 
the  characters  in  Dante's  Inferno.  Ward  was  badly  shot,  but 
he  crawled  to  the  porch  and  pulled  himself  up  and  over  by  the 
banisters  into  shooting  position,  as  he  says,  and  opened  fire 
on  Oraham  White,  standing  behind  a  tree.  While  Ward  was 
crawing  along  to  the  porch.  White  shot  at  him  again,  but  his 
aim  was  impaired  by  someone  seizing  the  gun,  and  Ward  was 
not  again  struck,  although  he^and  Graham  White  exchanged 
several  shots.  W^ard  was  very  badly  ihurt,  and  for  many 
months  languished  of  wounds  which  were  thought  very  dan- 
gerous, and  likely  to  result  most  unfavorably.  But  he  got 
well,  and  none  of  the  unfavorable  results  followed. 

The  first  exception  taken,  and  the  first  assignment  of  error 
here,  is,  that  the  court  admitted  :in  evidence  the  newspaper 
articles  mentioned  above. 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error  that 
the  newspaper  insults  were  too  remote  to  have  had  any  efifect 
on  the  matter;  that  White  had  a  whole  day,  and  more,  to  get 
cool  in;  and  that  the  articles  could  neither  have  been  ad- 
mitted in  evidence  correctly  as. matter  in  mitigation  of  dam- 
ages, nor  as  part  of  the  res  gestst^  but  should  have  been 
excluded  altogether. 

On  the  other  side,  it  is  insisted  that  they  were  properly  ad- 
mitted in  evidence  in  mitigation  of  damages,  and  also  as  part 
of  the  re$  gesia;  and  we  are  cited  to  the  case  of  Davis  v.  Franke^ 
83  Gratt  416,  decided  in  this  court  in  1880. 

In  that  case.  Staples,  J.,  says:  '^The  authorities  are  gen- 
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erally  agreed  that  in  an  action  of  trespass  for  an  assault  and 
battery,  the  defendant  may,  under  the  general  issue,  give  in 
evidence  matters  which  go  mainly  to  the  question  of  damages 
by  palliating  the  offense.  When  the  defendant  relies  upon 
provocation,  it  must  be  so  recent  as  to  raise  the  presumption 
that  the  assault  was  committed  in  heat  of  blood,  excited  by 
the  conduct  or  declarations  of  the  plaintiff.  The  rule  which 
confines  the  defendant  to  proof  of  recent  provocations  received 
from  the  plaintiff  is  subject  to  modifications  which  more  or 
less  qualify  the  rule,  according  to  the  particular  circumstances 
of  each  case." 

Lord  Abinger  said,  in  Eraser  v.  Berkely^  32  Eng.  Com.  L 
558:  ^^The  law  would  be  an  unwise  law  if  it  did  not  make 
allowance  for  human  infirmities;  and  if  a  person  commit  vio- 
lence at  a  time  when  he  is  smarting  under  immediate  provo- 
cation, that  is  mitigation It  appears  to  me  too  severe 

to  say  you  should  not  look  at  the  cause  which  induced  the 
assault." 

Judge  Staples,  also,  says,  in  the  case  of  Davis  ▼.  Franke^  33 
Gratt.  416,  concerning  the  res  gestas:  "It  has  been  justly  said 
that  the  affairs  of  men  consist  of  a  complication  of  circum- 
stances so  intimately  interwoven  as  to  be  hardly  separable 
from  each  other.  Each  owes  its  birth  to  some  preceding  cir- 
cumstance, and  in  its  turn  becomes  the  prolific  parent  of 
others;  and  each,  during  its  existence,  has  its  inseparable 
attributes  and  its  kindred  facts,  materially  affecting  its  char- 
acter, and  essential  to  be  known  in  order  to  a  right  under- 
standing of  its  nature.  These  surrounding  circumstances, 
constituting  a  part  of  the  res  gestas,  may  always  be  shown  to 
ihe  jury  in  connection  with  the  principal  fact";  citing  Mr. 
Justice  Parke  as  saying,  in  Rawson  v.  Haighj  2  Bing.  104: 
'^^  It  was  impossible  to  tie  down  to  time  the  rule  as  to  declara- 
tions." 

The  area  of  events  covered  by  the  term  ^^res  gesiae^^  depends 
upon  the  circumstance  of  each  particular  case:  Wharton  on 
Evidence,  258.  When  a  business  man  coolly  and  disen- 
gagedly  completes  half  a  dozen  distinct  negotiations  in  the 
course  of  an  hour,  the  sweep  taken  by  the  res  gestae  in  each 
cape  is  limited  to  what  is  done  in  the  time  of  the  particular 
negotiation:  Wiles  v.  KnolL  12  Gill  &  J.  442.  When,  how- 
ever, one  man  of  high  parts  and  great  energy  is  employed  in 
a  single  protracted  negotiation  of  great  importance,  then  we 
^an  conceive  of  his  whole  time  for  weeks  being  absorbed  in 
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the  negotiation,  and  of  its  so  tinging  with  its  oharacteristioB 
eyerything  that  he  does  and  says,  that  for  all  this  period  the 
things  that  he  does  and  says  become  rather  the  incidents  of 
the  negotiation  than  of  himself:  Fifield  v.  Riehardionj  84  Vt 
410;  Cunningham  v.  Parks^  97  Mass.  172;  Muicogee  R.  S.  Co. 
T.  Redd,  54  6a.  33. 

So  if  in  one  of  our  streets  there  is  an  unexpected  collision 
between  men,  entire  strangers  to  each  other,  then  the  res  geetm 
of  the  collision  are  confined  within  the  few  minutes  that  it 
occupied.  When,  again,  there  is  a  social  feud  in  which  two 
religious  factions  are  arrayed  against  each  other  for  weeks,  and 
BO  much  absorbed  in  the  collision  as  to  be  conscious  of  little 
else,  then  all  that  such  parties  do  and  say  under  such  oircum- 
stances  is  as  much  a  part  of  the  res  gesla  as  the  blows  given 
in  the  homicides  for  which  particular  prosecutions  may  be 
brought:  Wharton  on  Evidence,  sec.  259;  Commonwealth  v. 
Sherry  and  Commonwealth  v.  Daley^  reported  in  the  appendix 
to  Wharton  on  Homicide;  Rex  y.  Gordon^  21  How.  St.  Tr. 
542. 

The  res  gestm  may  be,  therefore,  defined  as  those  circum- 
stances which  are  the  undesigned  incidents  of  a  particular 
litigated  act,  and  which  are  admissible  when  illustrative  of 
such  act:  Nutting  v.  Page,  4  Gray,  684. 

These  incidents  may  be  separated  from  the  act  by  a  lapse 
of  time  more  or  less  appreciable.  They  must^tand  in  imme- 
diate casual  relation  to  the  act,  a  relation  not  broken  by  the 
interposition  of  voluntary  individual  wariness,  seeking  to 
manufacture  evidence  for  itself.  Incidents  that  are  thus  im* 
mediately  and  unconsciously  associated  with  an  act,  whether 
such  incidents  are  doings  or  declarations,  become  in  this  way 
evidence  of  the  character  of  the  act.  And  Lord  Denman,  in 
Ridley  v.  Oyde,  9  Bing.  349,  approving  the  saying  of  Baron 
Parke,  above  cited,  ^'that  it  is  impossible  to  tie  down  to  time 
the  declarations  that  may  be  made  part  of  the  res  gestse"  said: 
'*That  if  there  be  connecting  circumstances,  a  declaration 
may,  even  at  a  month's  interval,  form  part  of  the  whole  res 
gestm.**  And  Mr.  Wharton  says,  upon  the  authority  of  numer- 
ous cases:  *^  Therefore,  declarations  which  are  the  immediate 
accompaniments  of  an  act  are  admissible  as  part  of  the  res 
gestm,  remembering  that  immediateness  is  tested  by  closeness, 
not  of  time,  but  by  casual  relation.-"  And  what  is  done  is  part 
of  the  res  gestae,  as  much  as  what  is  said. 

Mr.  Field,  in  his  admirable  work  on  the  law  of  damages, 
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says:  *'In  actions  fi)r  willful  injuries  to  the  person,  when  yin- 
dictive  damages  are  claimed,  the  defendant  should  not  he  r^ 
fitricted  in  proving  matters  which  took  place  at  the  very  time 
of  the  injury  complained  of.  But  he  has  a  right  to  show  the 
jury  the  true  relations  of  the  parties,  and  any  facts  and 
circumstances  relating  to  the  act,  in  order  that  they  may 
determine  how  far  it  was  wanton,  malicious,  yindiciiTe,  or 
unprovoked,  or  how  far  extenuated  by  the  conduct,  declara- 
tions, or  provocations  of  the  plaintiff":  Prentiss  v.  Shaw^  56 
Me.  427;  96  Am.  Dec.  475;  cited  approvingly  in  Davis  v. 
Franks,  83  GraU.  416. 

Upon  the  foregoing  principles,  we  think  the  admission  in 
evidence,  by  the  court,  of  the  newspaper  articles  was  plainly 
right.  They  were  the  direct  cause  of  the  assault  complained 
of;  without  them,  therefore,  there  would  have  been  no  assault 
committed.  To  have  exhibited  the  defendant  to  the  jury  in 
the  attitude  of  a  wanton  assassin  without  cause  or  provoca- 
tion shooting  down  a  fellow-man  who  was  guiltless  of  injury 
or  offense  toward  him  would  have  been  a  mockery  of  justice. 
How  far  these  stinging  insults  mitigated  the  evil  of  the  attack 
in  question  was  a  matter  for  the  jury  to  determine;  but  there 
can  be  no  doubt,  there  can  be  no  denial,  that  the  insulting 
words  stood  close  to  the  act  in  question,  in  immediate  casual 
relation  thereto,  and  thus  constituted  part  of  the  res  gesim, 
and  as  such  are  admissible  in  evidence.  But  they  were  also 
admissible  in'mitigation  of  damages;  they  caused  the  assault, 
provoked  it,  were  of  a  character  to  greatly  excite  and  inflame 
the  passions  of  the  defendant,  and  while  the  time  extended 
itself  through  the  period  during  which  the  whereabouts  of  the 
plaintiff  were  unknown,  the  subsequent  meeting  brought  the 
whole  matter  vividly  before  the  mind,  and  again  ignited  the 
passions  of  a  man  thus  put  under  the  ban  of  a  newspaper 
insult,  which  was,  at  the  very  time  of  the  assault,  under  the 
eyes  of  thousands  of  his  fellow-men,  and  which  tended  tow- 
ard his  utter  degradation.  He  was  taunted  with  the  matter 
on  every  hand,  and  so  far  from  cooling,  the  lapse  of  time, 
itself  short,  and  enforced  by  the  absence  of  the  offender,  had 
only  more  and  more  excited  the  outraged  passions  of  the  de- 
fendant, and  caused  him  to  do  an  act  which  it  is  unreasonable 
to  suppose  he  would  have  committed  without  them.  They 
were  properly  admitted  in  mitigation  of  damages,  and  were 
AS  essentially  a  part  of  the  case  as  the  assault  itself. 

We  come  now  to  consider  briefly  the  motion  to  set  aside  th« 
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verdict  because  the  damages  assessed  by  the  jury  were  in- 
sufficient and  inadequate. 

In  personal  torts  and  actions  generally  sounding  in  dam- 
ages, it  being  within  the  strict  province  of  the  jury  to  estimate 
the  iT\jury,  unless  there  be  a  manifest  abuse,  the  court  will 
not  interfere.  In  its  general  acceptation,  this  rule  applies 
equally  to  an  unjust  assessing  of  the  damages,  as  to  an  in- 
temperate excess. 

Justice  Buller  says  (Bull.  N.  P.  327):  *'In  actions  grounded 
upon  torts,  the  jury  are  the  sole  judges  of  the  damages;  and 
therefore  the  court  in  such  ca^es  will  not  grant  a  new  trial  on 
account  of  the  damages  being  trifling  or  excessive." 

This  was  the  rule  at  common  law,  and  was  strictly  followed 
in  this  state  until  enlarged  by  statute:  1  Rob.  (Va.)  378;  1 
Rev.  Code,  p.  510,  sees.  96,  97.  And  this  court  said,  in  Ria^ey 
V.  Wardf  8  Rand.  52:  "  When  a  new  trial  is  granted  for  such 
cause,  it  is  not  necessary  to  state  in  the  record  the  grounds 
for  awarding  it,  since  it  will  be  presumed  that  the  order  of 
the  court,  upon  a  subject  which  the  statute  has  put  within  its 
jurisdiction,  was  correct,  unless  the  contrary  appeared":  Code 
of  1873,  c.  173,  sec.  15,  and  the  numerous  cases  cited. 

But  the  question  has  nevertheless  rested  very  largely  in  the 
discretion  of  the  jury.  It  was  said  by  this  court,  in  the  late 
case  of  Daingerfield  v.  Thompaorty  83  Gratt.  136,  36  Am.  Rep. 
783:  ''The  question  of  what  damages  the  plaintiff  sustained 
was  a  question  for  the  jury  to  determine.  The  appellate  court 
will  not  interfere  with  such  a  verdict  unless  it  appears  that 
the  verdict  is  plainly  extravagant  and  excessive." 

The  reason  for  holding  parties  so  tenaciously  to  the  dam- 
ages found  by  the  jury  in  personal  torts  is,  that  in  cases  of 
this  class  there  is  no  scale  by  which  the  damages  are  to  be 
graduated  with  certainty.  They  admit  of  no  other  test  than 
the  intelligence  of  the  jury,  governed  by  a  sense  of  justice, 
it  is,  indeed,  one  of  the  principal  causes  in  which  the  trial  by 
jury  has  original.  J. 

From  the  prolitic  fountain  of  litigation,  numerous  cases  must 
daily  spring  up,  calling  for  adjudication  for  alleged  injuries, 
accompanied  with  facts  and  circumstances  affording  no  definite 
standard  by  which  these  alleged  wrongs  can  be  measured,  and 
which,  from  the  necessity  of  the  case,  must  be  judged  of  and 
appreciated  by  the  views  that  may  be  taken  of  them  by  im- 
partial men.  To  the  jury,  therefore,  as  a  favorite  and  almosi 
sacred  tribunal,  is  committed,  by  unanimous  consent,  the  ej 
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elusive  task  of  examining  those  facts  and  circumstances,  and 
valuing  the  injury,  and  awarding  compensation  in  the  shape  of 
damages.  The  law,  which  confers  on  them  this  power,  and 
exacts  of  them  the  performance  of  the  solemn  trust,  favors  the 
presumption  that  they  are  actuated  by  pure  motives.  It  there- 
fore makes  every  allowance  for  different  dispositions,  capacities, 
views,  and  even  frailties,  in  the  examination  of  heterogeneous 
matters  of  fact,  when  no  criterion  can  be  supplied.  And  it  is 
not  until  the  result  of  the  deliberations  of  the  jury  appears  in 
a  form  calcu^ted  to  shock  the  understanding,  and  impress  no 
dubious  conviction  of  their  prejudice  and  passion,  that  courts 
have  found  themselves  compelled  to  interfere:  Graham  and 
Waterman  on  New  Trial,  452. 

In  this  case  there  has  been  no  definite  proof  of  any  actual 
outlay,  costs,  and  expenses,  except  generally;  and  the  jury 
seem  to  have  been  to  some  degree  impressed  with  the  injuries 
to  the  plaintiff,  and  his  pain  and  anguish  and  loss  of  time; 
for  while  $1,375  does  not  seem  to  satisfy  the  plaintiff,  it  doubt- 
less appears  to  be  a  large  sum  to  the  defendant,  and  may  have 
been  so  regarded  by  the  jury.  We  have  no  evidence  of  the 
financial  situation  of  the  defendant,  but  this  sum  in  this  com- 
munity would  not  be  regarded  as  insignificant,  and  especially 
in  view  of  the  fact  that  the  plaintiff,  though  greatly  injured 
at  the  time,  has  sustained  no  permanent  bodily  injury. 

The  defendants  in  error  submit  without  complaint  to  the 
verdict  and  judgment  of  the  court  below,  and  do  not  seek  to 
have  it  disturbed  here;  but  there  is  a  principle  of  law,  not 
alluded  to  or  relied  on  here,  which  might  have  an  important 
bearing  on  the  case  under  its  circumstances.  It  is  this:  *'It  is 
the  duty  of  a  person  to  use  ordinary  and  reasonable  care  and 
means  to  prevent  an  injury,  and  the  consequences  of  it;  and 
he  can  only  recover  damages  for  such  losses  as  could  not,  by 
such  care  and  means,  be  avoided." 

When  a  party,  knowing  he  is  to  be  attacked,  arms  himself 
with  two  pistols  and  goes  forth  to  fight,  it  can  scarcely  be 
said  that  he  did  all  in  his  power  to  avoid  the  injury  which  he 
receives.  By  such  a  course  he  attests  his  courage,  but  not  so 
much  that  care  and  caution  which  is  above  suggested  as  essen- 
tial to  any  recovery:  Field  on  Damages,  p.  29,  sec.  32. 

Upon  the  whole  case,  however,  considering  all  the  errors 
assigned,  we  are  of  opinion  to  affirm  the  judgment  of  the  court 
b«low. 
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Bk8  OEaRTJi.  —  To  be  admissible  as  r€$  ffestm^  deolarations  need  not  take 
plaoe  immediately  with  the  oocnrrenoo  of  the  main  act,  hat  may  he  before 
and  sometimes  after,  provided  they  be  ealonlated  to  nnfold  the  nature  and 
qaality  of  the  faots  they  are  intended  to  explain:  McDowell  y.  OoldsmUh^  6 
Md.  319;  61  Am.  Dec  306;  Leak^  v.  Com  Ave.  etc  By  Co.»  97  Mo.  165;  10 
Am.  St.  Rep.  800,  and  note. 

Assault — Btidxmob  of  Slavdsrovs  or  Libslous  Words  in  Mitiga- 
tion ov  Damaobs.  —  A  libel  published  in  the  morning  does  not  mitigate  an 
assault  upon  the  libeler  in  the  afternoon  of  the  same  dayx  'Ktuer  t.  Smith, 
71  Ala.  481;  46  Anu  Hep.  342;  tieUer  t.  Loomis,  47  Mioh.  16;  nor  can  a  de- 
fendant in  an  action  for  assault  prove  in  mitigation  of  damages  that  plaiutiff 
had  on  many  occasions  previous  to  the  assault  slandered  him:  FvUeiion  v. 
Warrick,  3  Blaekf.  219;  25  Am.  Deo.  99.  To  mitigate  damages  in  such  cases 
by  a  proof  of  provocation  by  the  injured  party,  it  must  appear  that  the  as- 
sault was  committed  during  the  continuance  of  the  passion  excited  by  the 
provocation,  and  before  his  blood  had  time  to  cool:  Ireland  v.  Elliott,  6 
Iowa,  478;  68  Am.  Dea  716.  Where  defendant  has  admitted  that  he  committed 
the  assault  charged,  evidence  is  properly  excluded  tending  to  show  that  his 
wife  had  been  insulted  by  plaintiff  some  hours  before,  and  that  he  litid  just 
learned  of  it  at  the  time  of  the  assault:  Dupce  v.  Lenline,  147  Mass.  680. 

New  Trial  —  Bxcbssivb  Vbrdiots.  —  The  appellate  court  will  not  set 
aside  a  verdict  as  excessive,  unless  it  clearly  appears  that  the  jury  were 
actuated  by  passion  or  prejudice:  8tul»  v.  Chicago  etc  R*y  Co.,  73  Wis.  147; 
9  Am.  St.  Rep.  769,  and  note;  Western  Union  Tel  Co.  v.  Broeaehe,  72  Tex. 
654;  13  Am.  St.  Rep.  843,  and  note;  Qulf  etc  R"y  Co.  v.  Bedeker,  75  Tex. 
310;  16  Am.  St  Rep.  887,  and  note. 


HiOKS  V.  Commonwealth. 

re  VlROlNlA,  228. J 

Criminal  Law.  —  Indictment  for  an  Attbmft  to  Commit  a  Crime  must 
allege  some  act  done  by  the  defendant,  of  such  a  nature  as  to  constitute 
an  attempt,  in  the  legal  sense,  to  commit  an  offense. 

Criminal  Law. —  The  Crime  of  an  Attempt  to  Commit  an  Offense  is 
compounded  of  two  elements:  1.  An  intent  to  commit  it;  and  2.  A  direct^ 
ineffectual  act  done  towards  its  commission.  It  must  spproach  suffi- 
ciently near  to  the  crime  intended  to  be  committed  to  stand  either  as  the 
first  or  some  subsequent  step  in  a  direct  movement  towards  the  commis- 
sion of  the  offense  after  the  preparations  are  made. 

Criminal  Law.  — The  Crime  of  Attemffino  to  Administer  Poison  is  not 
Established  by  proof  that  the  defendant  purchased  poison,  and  inef- 
fectually solicited  another  to  put  it  in  the  food  or  drink  of  a  third  person. 

William  M.  Perkins,  Hoge  and  Hoge^  and  George  E.  Cassell, 
for  tlie  plaintiff  in  error. 

Attorney-General  R.  A,  Ayers,  for  the  commonwealth. 

Lewis,   P.^  The    indictment    charges,   in   substance,   that 
George  W-  Hicks  (the  plaintiff  in  error  here)  and  Nancy  Price, 
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felonionsly  iDiending  to  kill  the  said  Jamefl  Anderson,  did  at> 
tempt  to  adminieter  to  him  a  quantity  of  poison  called  strych- 
nine, by  soliciting  one  Laura  Long,  for  a  promised  reward,  to 
administer  the  same;  and  that  they,  in  furtherance  of  their 
design  to  kill  as  aforesaid,  did  deliver  to  the  said  Laura  Long 
a  quantity  of  the  said  poison,  to  be  by  her  put  into  the  coffee 
of  the  said  Anderson,  who  at  the  time  was  boarding  with  her, 
etc.  It  is  not  charged,  however,  that  she  agreed  to  administer 
the  poison,  or  that  she  did  any  act  towards  the  commission  of 
the  crime. 

There  was  a  demurrer  to  the  indictment,  which  was  OTer* 
ruled,  and  the  said  Hicks,  having  been  tried  separately,  pur- 
suant to  his  election,  was  found  guilty.  He  thereupon  moved 
for  a  new  trial,  which  motion  was  overruled;  to  which  action 
of  the  court  he  excepted,  and  the  facts  are  certified  in  the  bill 
of  exceptions. 

Tl)e  punishment  for  an  attempt  to  administer  poison  is  pre- 
scribed by  section  3669  of  the  code,  which  enacts  as  follows: 
**  If  any  person  administer,  or  attempt  to  administer,  any 
poison  or  destructive  thing  in  food,  drink,  medicine,  or  other- 
wise, or  poison  any  spring,  well,  or  reservoir  of  water,  with  in- 
tent to  kill  or  injure  another  person,  he  shall  be  confined  in 
tlie  penitentiary  not  less  than  three  nor  more  than  five  years." 

The  principal  witness  for  the  commonwealth  was  Mrs. 
Laura  Long,  whose  uncontradicted  evidence  is  substantially 
as  follows:  That  on  several  occasions,  at  the  house  of  the  wit- 
ness, in  Pulaski  County,  the  first  being  on  the  31st  of  August, 
1888,  the  prisoner  spoke  to  her  about  poisoning  ''old  man  An- 
derson," and  said  he  knew  Mrs.  Price  would  approve  it,  as  she 
had  proposed  to  him  (Hicks)  to  poison  him. 

On  the  18th  of  September  the  prisoner  passed  the  house  of 
the  witness  on  his  way  to  Central  to  get  the  poison,  saying  to 
her  as  he  passed,  that  Mrs.  Price  had  given  him  the  money  to 
buy  it  with.  On  his  return,  he  stopped  at  the  house  of  the 
witness,  and  showed  her  the  poison  he  bad  purchased.  It  was 
wrapped  up  in  a  paper,  which  was  inside  of  an  envelope, 
*'  which  had  on  it  a  skull  and  bones  and  reading.''  It  was 
strychnine,  and  he  said  he  had  gotten  it  that  day  at  a  drug- 
store at  Central.  He  told  the  witness  he  wanted  her  to  go 
with  him  to  the  spring,  near  by,  where  Mrs.  Price  would  meet 
them,  and  deliver  the  poison  to  her,  and  tell  her  all  about  it 
The  witness  said  she  could  not  go  then,  but  would  meet  them 
there  that  night,  about  eight  o'clock,  if  that  would  suit.     To 
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tUa  the  prisoner  answered  that  !t  would  suit  a  great  deal  bet* 
ter,  and  that  he  would  be  present  to  see  the  poison  delivered| 
and' to  witness  the  agreement.     He  then  went  on  his  way. 

The  witness  went  to  the  spring  at  the  appointed  hour,  and 
after  waiting  there  a  little  while,  Mrs.  Price  arrived.  She  had 
a  small  package  in  one  hand  which  she  said  contained  strych- 
nine, and  an  envelope  in  the  other.  The  package  she  handed 
to  the  witness,  saying,  "  Here  it  is."  She  then  directed  the 
witness  to  put  the  poison  in  the  old  man's  coffee  that  night 
when  she  got  home,  and  told  her  as  soon  as  he  got  *'  passed 
speaking  and  dropped  "  to  give  the  alarm,  and  to  say  that  the 
old  man  had  fallen  dead;  for  all  which,  she  offered  to  reward 
her  liberally.  She  said  George  (the  prisoner)  was  *'  right  out 
there/'  pointing  in  the  direction  of  the  corn-field.  The  wit- 
ness looked,  and  saw  some  one  there,  and  called  the  prisoner, 
but  he  did  not  answer.  Just  then,  at  a  signal  from  the  wit- 
ness, several  men,  in  hiding  near  by,  rushed  up,  and  Mrs. 
Price  ran  away,  and  the  witness  delivered  to  one  of  these  men 
(a  Mr.  Brown)  the  package  of  poison  she  had  just  received 
from  Mrs.  Price.  The  witness  also  testified  that  she  never 
agreed  to  administer  the  poison,  and  never  intended  to  do  so, 
and  that  she  would  not  have  done  it  for  anything.  ^' I  wanted 
to  fool  Hicks,"  she  said,  ^'  because  I  wanted  to  catch  him  and 
to  let  other  people  know  it." 

The  connection  of  the  prisoner  with  the  matter,  as  detailed 
by  Mrs.  Long,  is  fully  established  by  the  record,  and  the 
question  therefore  is,  whether  these  facts  constitute  an  in- 
dictable attempt  within  the  meaning  of  the  law.  We  are  of 
opinion  that  they  do  not,  and  as  they  substantially  correspond 
with  the  allegations  of  the  indictment,  it  follows  that  the 
demurrer  to  the  indictment  ought  to  have  been  sustained.  It 
is  an  elementary  rule  of  criminal  pleading  that  an  indictment 
in  a  case  like  the  present  must  allege  some  act  done  by  the 
defendant  of  such  a  nature  as  to  constitute  an  attempt,  in  a 
legal  sense,  to  commit  the  contemplated  offense;  otherwise, 
the  indictment  will  not  be  sufficient:  darkens  CasCf  6  Gratt 
676;  1  Wharton's  Crim.  Law,  9th  ed.,  sec.  192. 

The  question  as  to  what  is  such  an  act  is  often  a  difficult 
one  to  determine,  and  no  general  rule  which  can  be  readilji^ 
applied  as  a  test  to  all  cases  can  be  laid  down.  It  has  been 
truly  said  by  a  philosophical  writer  that  **  the  subject  of  crimi- 
nal attempt,  though  it  presses  itself  upon  the  attention  wher^ 
ever  we  walk  through  the  fields  of  the  criminal  law,  is  very 
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obfloure  in  the  books,  and  apparently  not  well  understood 
either  by  the  text-writers  or  the  jadges/'  And  it  may  be 
added  that  it  is  more  intricate  and  difficult  of  comprehension 
than  any  other  branch  of  the  criminal  law.  Each  case  must 
therefore  be  determined  upon  its  own  facts,  in  the  light  of 
certain  principles  which  appear  to  be  well  settled.  The  diffi- 
culty generally  is  in  determining  the  proximity  of  the  act  in 
question  to  the  offense  in  contemplation. 

An  attempt  to  commit  a  crime  is  compounded  of  two  ele- 
ments: 1.  The  intent  to  commit  it;  and  2.  A  direct,  ineffec- 
tual act  done  towards  its  commission:  Code,  sec.  3888;  2 
Bishop's  Crim.  Prac,  sec.  71.  Or  as  Wharton  defines  it,  '*an 
attempt  is  an  intended,  apparent,  unfinished  crime."  There- 
fore, the  act  must  reach  far  enough  towards  the  accomplish- 
ment of  the  desired  result  to  amount  to  the  commencement  of 
the  consummation.  It  must  not  be  merely  preparatory.  In 
other  words,  while  it  need  not  be  the  last  proximate  act  to  the 
consummation  of  the  offense  attempted  to  be  perpetrated,  it 
must  approach  sufficiently  near  to  it  to  stand  either  as  the 
first  or  some  subsequent  step  in  a  direct  movement  towards 
the  commission  of  the  offense  after  the  preparations  are  nutde: 
UfU  y.  Commanwalthf  6  Gratt  706;  MeDadU  ▼.  People^  29 
Mich.  50. 

Thus  it  has  been  often  held,  under  statutes  similar  to  our 
own,  that  the  purchase  of  a  gun  with  intent  to  commit  murder, 
or  the  purchase- of  poison,  with  the  same  intent,  does  not  con- 
stitute an  indictable  offense,  because  the  act  done  in  either  case 
b  considered  as  only  in  the  nature  of  a  preliminary  prepara- 
tion, and  as  not  adyancing  the  conduct  of  the  accused  beyond 
the  sphere  of  mere  intent  **  To  make  the  act  an  indictable 
attempt,*'  says  Wharton,  ^  it  must  be  a  cause  as  distinguished 
from  a  condition.  And  it  must  go  so  far  that  it  would  result 
in  the  crime  unless  frustrated  by  extraneous  circumstances": 
1  Wharton's  Crim.  Law,  sec.  181. 

This  is  well  illustrated  by  the  case  of  People  y.  Murray^  14 
Cal.  159.  In  that  case,  the  defendant  was  indicted  for  an  at- 
tempt to  contract  an  incestuous  marriage  with  his  niece.  It 
was  shown  that  after  declaring  his  intention  to  marry  her,  he 
^tually  eloped  with  her,  and  sent  for  a  magistrate  to  perforin 
the  ceremony;  and  at  the  trial  he  was  convicted.  But  on  ap 
peal,  the  judgment  was  reversed,  the  appellate  court  holding 
that  these  were  mere  preparations,  and  did  not  eonaliUile  mi 
attempt  within  the  meaning  of  the  statute. 
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In  delivering  the  unanimous  opinion  of  the  court,  Field,  C.  J., 
said:  '*The  evidence  shows  very  clearly  the  intention  of  the 
defendant;  but  something  more  than  mere  intention  is  neces- 
sary to  constitute  the  offense  charged.  Between  preparation 
for  the  attempt,  and  the  attempt  itself,  there  is  a  wide  difiference. 
The  preparation  consists  in  devising  or  arranging  the  means  or 
measures  necessary  for  the  commission  of  the  offense;  the  at- 
tempt is  the  direct  movement  toward  the  commission,  after  the 
preparations  are  made.  To  illustrate:  a  party  may  purchase 
and  load  a  gun,  with  the  declared  intention  to  shoot  his  neigh- 
bor; but  until  some  movement  is  made  to  use  the  weapon 
upon  the  person  of  his  intended  victim,  there  is  only  prepara- 
tion, and  not  an  attempt.  For  the  preparation,  he  may  be 
held  to  keep  the  peace;  but  he  is  not  chargeable  with  an  at- 
tempt to  kill.  So  in  the  present  case,  the  declarations,  and 
elopement,  and  request  for  a  magistrate,  were  preparatory  to  the 
marriage;  but  until  the  officer  was  engaged,  and  the  parties 
stood  before  hira,  ready  to  take  the  vows  appropriate  to  the 
contract  of  marriage,  it  cannot  be  said,  in  strictness,  —  i.  e.,  in 
a  legal  sense,  —  that  the  attempt  was  made.  The  attempt 
contemplated  by  the  statute  must  be  manifested  by  acta  which 
would  end  in  the  consummation  of  the  particular  offense  but 
for  the  intervention  of  circumstances  independent  of  the  will 
of  the  party." 

The  same  principle  was  recognized  by  the  supreme  court  of 
Pennsylvania  in  a  recent  case,  and  one  which  bears  a  striking 
resemblance  to  the  case  before  us.  There  the  defendant  was 
indicted  and  convicted  for  an  attempt  to  administer  poison, 
under  a  statu  lo  the  provisions  of  which  are  substantially  the 
same  as  those  of  our  own  statute.  It  was  proved  at  the  trial 
that  the  defendant,  in  a  conversation  with  a  witness,  Neyer, 
stated  his  grievance  against  his  intended  victim,  Waring,  and 
bis  determination  to  be  revenged,  and  then  solicited  Neyer  to 
put  poison  in  Waring's  spring,  so  that  he  and  his  family  would 
be  poisoned,  offering  him  a  reward  therefor.  He  also  gave 
him  directions  how  to  administer  the  poison,  and  gave  him 
the  poison  to  be  adminstered.  But  tlie  witness  refused  to  have 
anything  to  do  with  it,  and  handed  it  back  to  the  defendant, 
and  testified  that  he  never  intended  to  administer  it 

Upon  these  facts,  the  supreme  court  held  that  all  that 
ciccurred  at  the  interview  with  the  witness,  and  the  legal  infer- 
enoes  deducible  therefrom,  followed  by  no  other  act,  were  not 
■nffioient  to  warrant  a  conviction  for  an  attempt  to  commit  tbs 
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felony  charged;  that  the  act  proved  did  not  approximate  8QfIi« 
ciently  near  to  the  oommission  of  murder  to  establish  an 
attempt  to  commit  it  within  the  meaning  of  the  statute;  and 
the  judgment  was  accordingly  reversed.  "  Merely  soliciting 
one  to  do  an  act,"  said  the  court,  ^'  is  not  an  attempt  to  do  that 
act  .  ...  In  a  high,  moral  sense,  it  may  be  true  that  solici- 
tation is  an  attempt;  but  in  a  legal  sense,  it  is  not:  Stabler  v. 
Commonwealth,  96  Pa.  St.  818;  40  Am.  Rep.  653. 

The  court,  in  its  opinion,  also  referred  to  the  case  of  Regina 
V.  WiUiams,  1  Car.  &  K.  589,  1  Den.  C.  C.  89,  which  was  a 
prosecution  under  the  third  section  of  the  act  of  1  Victoria, 
from  which  the  Pennsylvania  statute  was  sphstantially  copied; 
and  in  that  case  it  was  held  that  the  delivery  of  poison  to  an 
agent,  with  directions  to  him  to  cause  it  to  be  administered  to 
another,  was  not  sufficient  to  establish  an  attempt  to  murder. 
In  that  case  the  agent  was  actually  given  money  for  his  ser- 
vices, and  immediately  proceeded  with  the  poison  to  the  house 
of  the  intended  victims;  but  upon  his  arrival  there,  he  gave 
up  the  poison  to  them,  and  told  them  all  about  it.  The  pris- 
oners were  convicted,  but  at  the  ensuing  term  the  case  was 
considered  by  the  fifteen  judges,  who  held  the  conviction 
wrong. 

The  application  of  these  principles  to  the  facts  of  the  present 
case  shows  very  clearly,  we  think,  that  the  judgment  is  erro> 
neous.  Here,  undoubtedly,  there  was  an  intent  to  commit 
murder;  but  the  acts  done  do  not  amount  to  anything  more 
than  the  mere  arrangement  of  the  proposed  measures  for  its 
commission.  They  were  nothing  more  than  mere  prepara* 
tions,  and  even  the  intended  preparations  were  not  completed 
before  the  criminal  design  was  frustrated.  The  means  in- 
tended to  be  employed  to  consummate  the  offense  were,  — 1« 
The  purchase  of  poison;  and  2.  The  delivery  of  the  poison  to 
an  agent,  to  be  by  her  administered.  But  as  the  party  to 
whom  the  poison  was  delivered  refused  to  administer  it,  or 
to  do  any  act  in  furtherance  of  the  design,  there  has  been  no 
direct  act  done  towards  the  commission  of  the  offense;  and 
consequently  no  attempt,  in  a  legal  sense,  to  commit  the  crime 
has  been  established.  In  other  words,  the  acts  proved  —  no 
matter  how,  in  a  moral  point  of  view,  they  may  be  regarded  — 
do  not,  in  the  eye  of  the  law,  approximate  sufficiently  near  to 
the  commission  of  murder  to  advance  the  conduct  of  the  pri»» 
oner  beyond  the  sphere  of  mere  intent. 

That  the  mere  delivery  of  poison  bj  one  person  to  anotiMr, 
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for  the  purpose  disclosed  bj  the  record  in  the  present  case, 
does  not  constitute  an  attempt  to  administer  poison  within  the 
meaning  of  the  statute  is  clear,  we  think,  because  it  ie  not 
such  an  act  as  is  likely,  in  the  natural  course  of  events,  to 
bring  about  the^result  desired.  On  the  contrary,  the  prestrmp- 
tion  in  such  a  case  is  the  other  way,  since  a  criminal  intent 
on  the  part  of  the  person  to  whom  the  poison  is  delivered  is 
not  to  be  presumed;  and  hence,  for  this  reason,  if  no  other,  the 
act  of  delivering  the  poison  is  not  such  a  one  as  can  be  eon* 
sidered  a  judicial  cause,  or  a  direct  step  in  the  actual  endeavor 
to  commit  a  crime, —  without  which  there  can  be  no  attempt 
within  the  meaning  of  the  statute:  1  Wharton's  Crim.  LaWf 
9th  ed.,  sec.  178. 

We  are  therefore  constrained  to  hold  that  the  conviction  is 
wrong,  and  that  the  judgment  must  be  reversed,  and  the  de» 
murrer  to  the  indictment  sustained.  If  the  law  be  defective 
in  not  reaching  a  case  like  the  present,  as  it  does  not,  the  legis- 
lature, not  the  courts,  can  remedy  the  defect  We  can  only 
administer  it  as  it  is. 

HiNTON,  J.  (dissenting).  I  am  of  the  opinion  that  the  in- 
dictment, although  inartificially  drawn,  is  an  indictment  under 
section  3888  of  the  Code  of  1887,  and  so  regarding  it,  that  the 
crime  imputed  to  the  prisoner  is  fully  established.  And  I  am 
further  of  opinion  that  if  it  be  regarded  as  an  indictment  un- 
der section  3669,  that  the  prisoner  should  not  be  discharged, 
but  be  held  to  await  an  indictment,  to  be  preferred  under  sec- 
tion 8888  of  said  code:  See  People  v.  Bush,  4  Hill,  188;  Stabler 
T.  Commonwealth,  95  Pa.  St.  318;  40  Am.  Rep.  653.  The 
acquittal  of  one  ofiense  does  not  operate  as  a  bar  to  a  pros- 
ecution for  another  and  distinct  substantive  offense.  I  am 
therefore  constrained  to  dissent  from  the  opinion  of  the  ma- 
jority of  the  court:  See  Page  v.  Commonwealth^  26  Qratt.  948i 

Judgment  reversed. 

ORimKAL  Law— Attsmpt  to  Commit  a  Oancs.  ^Solioitatlon  to  eommit 
•n  offenie  does  not  oonstitute  an  attempt  in  a  legal  Mnse:  Smith  t.  Commcm' 
iMoAA,  64  Pa.  81  209;  93  Am.  Dea  686;  note  to  Stabhr  r,  CommonweaWk,  40 
Am.  Bop.  666*  667.  Compare  HamUton  r.  8taU,  SS  lad.  S80|  10  Am.  Bap. 
t8|  mita  to  Mmran  ▼•  Peoj^  12  Am.  Bop.  SSL 
▲M.  St.  HBP..  Vok  ZlX.— 61 
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Shbnandoah  Vallby  BaitiBoad  Gompaht  IX.  Ash- 

by's  Tbustbbs. 

[80  YlMIMIA*  Stt-I 
JVSailBlfTi  •  pRMUMFnOV    4MP  JURISDIOTIOir.  ~  If    ft'ltebite    require*    ft 

return  of  Mrrioe  of  proooM  to  steto  oorteiii  JvriidiotioaAl  faeta,  no  pre« 
■nmptioa  will  bo  indiilKiMl  in  faror  of  a  jadgment  Uaood  npoD  a  retoni 
whioh  omiU  moh  faot^  and  tho  judgment  will  be  treated  a*  Toid  when 
attacked  eoUateralljr. 

Ambndmivt  o#  Air  Omam's  Rrnrair  ov  Smvioa  ov  Paoom  RaLAm 
baek  to  and  becomea  a  part  of  the  original  retnrot  aad  may  therefckre 
impart  Talidity  to  a  ja<lgment  whioh,  bat  for  aaeh  amendment^  would 
have  been  treated  aa  void. 

Ambvpmknt  of  a  Rstqam  or  Haavica  C9  PaoooBS  mat  bb  Madb  Arraa 
TBI  OmoKR  baa  gone  out  of  office. 

▲mbndmbiit  ov  RsTuaa  or  Sbbviob  or  Paooms  will  aa  Allowbd  to  be 
made  ao  aa  to  ahow  that  the  oourt  had  juriadiction  when  it  entered  the 
jndgmenti  thongh  before  the  amendment  ia  made  other  judgmenta  have 
been  recovered  againat  the  defendanti  which,  bat  lor  Hm  ^*n*t'**^^tt^. 
would  be  paramoont  liana  againat  hii  property. 

W.  H.  IVoMri,  for  the  plaintiff  in  error. 
/•  /•  IFiQianMi  for  the  defendant  in  error. 

Lswia,  P.    It  appears  from  the  record  that  on  the  4fh  of 

September,  1874,'  Thomas  N.  Ashby  instituted  an  action  of 
debt  in  the  said  court  against  the  Shenandoah  Valley  Rail- 
road Company  for  the  sum  of  $5,231.90,  and  $11.90  costs, 
upon  the  transcript  of  a  record  of  a  judgment  whioh  he  had 
previously  recovered  against  the  said  company  in  one  of  the 
courts  of  West  Virginia.  On  the  original  summons  sued  out 
in  the  action,  return  was  made  by  John  T.  Lovell,  a  deputy  of 
L.  Leach,  sheriff  of  Warren  County,  as  follows:  — 

''Executed  the  within  summons  in  debt  on  September  6, 
1874,  upon  M.  B.  Buck,  one  of  the  directors  of  the  Shenan- 
doah Valley  Railroad  Company,  by  delivering  to  him  a  copy 
thereof.       John  T.  Lovbll,  D.  S.,  for  L.  Leach,  8.  W.  C* 

At  the  ensuing  October  term,  a  judgment  by  default  waa 
rendered  for  the  plaintiff  for  the  sum  claimed  in  the  dedans 
tion,  which  judgment  was  several  years  afterwards  asserted 
by  the  trustees  of  the  plaintiff,  the  defendant  in  error  here,  aa 
a  lien  upon  the  property  of  the  defendant  company,  in  a  cer^ 
tain  ohancery  suit  pending  in  the  circuit  court  of  Roanoke 
City,  wherein  the  Fidelity,  Insurance,  Trust,  and  Safe  Deposit 
Company  was  plaintiff,  and  the  said  railroad  company  waa 
defendant.     But  the  olaim  was  rejected,  on  the  ground  that 
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the  judgment  was  void  because  there  had  been  neither  service 
of  process  upon  nor  voluntary  appearance  by  the  defendant 
in  the  action  wherein  the  judgment  was  recovered.  Subs^ 
quently  the  trustees,  after  due  notice,  to  wit,  on  the  20th  of 
October,  1887,  moved  the  circuit  court  of  Warren  County  to 
permit  the  return  to  be  amended,  which  motion  was  granted. 
and  the  return  was  accordingly  amended  by  Lovell  so  as  to 
read  as  follows:  — 

*' Executed  the  within  summons  in  debt  on  September  S, 
1874,  upon  M.  6.  Buck,  one  of  the  directors  of  the  Shenan- 
doah Valley  Railroad  Company,  by  delivering  to  him  a  copy 
hereof,  in  the  county  of  Warren,  Virginia,  in  which  county  he 
leaided  at  the  time. 

**  John  T.  IjOVEll,  D.  S.,  for  L.  Leach,  8.  W.  C." 

The  defendant  company,  the  plaintiff  in  error  here,  com- 
plains of  this  action  of  the  circuit  court,  permitting  the  return 
to  be  amended,  and  the  principal  ground  of  its  complaint  is^ 
that  inasmuch  as  the  original  return  does  not  show  that  the 
summons  was  served  in  conformity  with  the  requisitions  of 
the  statute  relating  to  the  service  of  process  in  such  cases^ 
upon  the  oflBcers  of  a  corporation,  the  service  was  without 
legal  effect,  and  consequently  the  judgment  founded  upon  it 
is  void,  and  cannot  be  validated  by  amendment  of  the  return. 

Tnere  is  no  doubt  that  the  original  return  is  defective,  and 
does  not  of  itself  show  that  the  defendant  company  was  le- 
gally brought  before  the  court,  since  the  statute  expressly 
enacts  that  service  of  process  in  such  a  case,  upon  an  officer 
of  a  oorporation,  shall  be  in  the  county  or  corporation  in 
which  he  resides,  and  that  *'  the  return  shall  show  this,  and 
state  on  whom  and  where  the  service  was;  otherwise  the  ser- 
vice shall  not  be  valid  ":  Code  1873,  c.  166,  sec.  7;  Code  1887^ 
sec.  3227. 

It  must  therefore  be  conceded  that  unless  leave  to  amend 
the  return  was  rightly  granted,  the  judgment  is  void:  Bark»^ 
dale  V.  Neal,  16  Gratt  814;  4  Minor's  Institutes,  632.  Without 
the  amendment,  the  record  presents  a  case,  not  of  a  defective 
service  merely,  but  of  no  service  at  all.  In  other  words,  it 
presents  the  case  of  a  judgment  rendered  by  a  court  without 
having  acquired  jurisdiction  over  the  defendant,  which  is 
simply  a  nullity.  The  rule  that  a  court  of  general  jurisdio- 
tion,  acting  within  the  scope  of  its  authority,  is  presumed  to 
uci  rightly,  and  to  have  jurisdiction  to  render  the  judgment 
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it  pronounces,  until  the  contrary  appears,  applies  ouly  as  to 
those  matters  concerning  which  the  record  is  silent;  nor  can 
it  operate  in  a  case  like  the  present,  to  supply  jurisdictional 
facts  which  the  return,  according  to  the  statute,  must  show 
affirmatively:  Harris  v.  Hardeman^  14  How.  S34;  SeUlemiar  ^^ 
V.  SuUivan,  97  IT.  8.  444;  Rickardi  v.  Ladd,  6  Saw.  40.  J 

We  are  of  opinion,  however,  that  the  circuit  court  did  not  ^ 
err  in  permitting  the  return  to  be  amended,  and  that  viewing^ 
the  case  in  the  light  of  the  amended  return,  the  judgment  is . 
valid  and  unassailable.    The  case  is  not  within  the  principle 
that  proceedings  which  are  void  ab  initio  cannot  be  rendered 
yalid  by  amendment,  for  here  the  effect  of  the  amendment  was, 
not  to  confer  jurisdiction  upon  the  circuit  court,  but  only  to  *~ 
perfect  the  proof  of  the  jurisdiction  which  it  had  previously 
acquired,  but  of  which  the  evidence  prescribed  by  the  statute 
was  wanting.    In  other  words,  the  amendment,  by  relating 
back  to  the  original  return,  and  becoming,  in  effect,  a  part  of  it| 
shows,  in  the  prescribed  form  and  manner,  that  the  defendant 
company  was  duly  served  with  process,  and  hence  had  notice 
and  an  opportunity  to  be  heard,  which  are  essential  requisites 
to  the  jurisdiction  of  ail  courts:  Dorr  y.  Sohr^  82  Va.  869;  8 
Am.  St.  Rep.  106. 

The  extensiye  power  with  which  every  court  is  ordinarily 
clothed,  to  permit  an  amendment  of  a  return  of  its  own  pro- 
cess, whether  original,  mesne,  or  final,  for  the  correction  of  a 
casual  and  honest  mistake  or  omission,  is  not  aflbcted  by  the 
statute  above  referred  to,  and  may  be  exercised  in  all  cases 
where  it  exists  at  all,  as  well  after  judgment  as  before.  In 
some  cases  it  has  been  exercised  even  to  the  extent  of  taking 
away  altogether  a  cause  of  action  growing  out  of  the  original 
return,  and  even  though  a  suit  or  motion  founded  on  the  origi* 
nal  return  was  pending  at  the  time.  And  it  makes  no  differ- 
ence that  the  officer  by  whom  the  return  was  made  has  gone 
out  of  office,  there  being  no  specific  limitation  of  time  within 
which  the  power  may  be  ex^ciaed,  although  after  a  consider- 
able lapse  of  time  it  should  be  exercised  with  caution,  and  in 
no  case  ought  it  to  be  exercised  unless  the  court  can  see  that 
it  will  be  in  furtherance  of  justice. 

In  a  proper  case,  however,  leave  to  amend,  so  as  to  make  the 
return  speak  the  truth,  ought  to  be,  and  usually  is,  liberally 
granted,  and  when  the  amendment  is  made,  the  same  effect  ia 
to  be  given  to  the  return  as  amended  as  though  it  had  at  first 
been  put  in  its  present  form.    In  other  words,  ^'  the  amendment 
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takes  effect  by  relation,  and  operates  as  if  made  at  the  same 
time  as  the  original  return":  Freeman  on  Executions,  sees. 
359,  360;  4  Minor's  Institutes,  839;  Stone  v.  WiUon,  10  Gratt 
529^  Walker-  v.  Comvwnwealth,  18  Gratt  13,  61;  Richards  v. 
LaHd,  6  Saw.  40;  Stotz  v.  Collim,  83  Va.  423,  and  cases  cited. 

This  being  so,  it  follows  that  the  objection  founded  upon  the 

form  of  the  original  return  cannot  be  sustained.     Nor  is  the 

position  maintainable  that  the  amendment  operates  to  the  pre- 

'  judice  df  certain  creditors  of  the  defendant  company,  whose 

debts  are  secured  by  mortgages  executed  subsequent  to  the 

,..  rendition  of  the  judgment  in  October,  1874. 

Tlitre  are  cases  which  hold,  and  we  do  not  question  the 
doctrine,  that  an  amendment  of  a  return  will  not  be  permitted 
to  affect  injuriously  the  rights  of  third  persons  which  have 
attached  in  the  mean  time,  and  which  were  acquired  upon  the 
faith  of  the  verity  of  the  original  return.  But  the  present  is 
not  a  case  of  thai  class.  The  judgment  was  duly  docketed, 
and  there  is  nothing  in  the  record  to  show  that  when  the  mort- 
gages were  executed  the  judgment  was  not  supposed  to  be 
valid.  At  all  events,  the  liens  Mrere  acquired  subject  to  the 
right  of  the  plaintiff  in  the  judgment  to  have  the  record  per- 
fected, as  has  been  done. 

The  order  permitting  the  amendment  must  therefore  be 
affirmed,  with  costs. 


Judgment  —  Presumption  as  to  Jurisdiction, — The  presamption  of 
jurisdiction  is  rebutted  when  the  record  shows  a  service  upon  defendant 
which  is  insuffleieat:  Clark  v.  T/iompaon^  47  UL  25;  05  Am.  Dee.  457.  Want 
of  jurisdiction  appears  when  the  record  states  service  <Df  some  kind,  but  such 
service  as  is  not,  nuder  the  statnte,  sufficient  to  give  jurisdiction:  H<Uin  v.  Kelly, 
34  Cal.  391;  M  Am.  Dec.  742.  It  appearing  upon  the  record  that  summons 
in  an  action  was  served  in  a  manner  ineffectual  to  confer  jurisdiction,  it  will 

■    not  be  presumed  that  a  valid  service  was  made  in  some  other  way:  Barber  v. 

.  Alorrk,  37  Miiu.  194;  5  Am.  8t.  Rep.  836. 

OmCEu'g  RrruBN,  Amkndkbkt  ot.  -*  An  amendment  of  a  sheriff's  retom 
may  be  made  after  jndgmeat.  to  show  that  process  was  properly  served  npon 
the  defenilant:  AllUon  v.  TlyomoH^  72  Cal.  562;  I  Am.  St.  Rep.  89;  Hefflin^v, 

"  McMinn,  2  Stew.  492;  20  Am.  Dec.  58;  note  to  Alalone  v.  Samuel^  13  Am. 

'  Deo.  173  et  seq.  An  o6^er  may,  by  leave  of  court,  amend  his  return  so  as 
•  to  make  it  conform  to  the  actual  facts  ooustituting  the  service,  even  after  the 
expiration  of  his  term  of  office:  Note  to  MtUone  v.  Sa/ntielt  13  Am,  Deo.  177, 
178.  An  amendment,  whenever  made,  relates  back  to  the  original  return, 
and  dates  from  it:  Note  to  Malone  v.  Samuel,  13  Am.  Dea  180,  181;  Wood' 
ward  v.  Harbin,  4  Ala.  534;  37  Am  Dec.  753. 
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Patton  v.  Leftwich.  [Virginia, 

Patton  V.  Leptwioh. 

(86  ViBGINIA,  42L] 

BUBTXTDro  PaKTITEBS  mat  MAKB  ah  AaSIONMBNT  or  TRK  FDtM  PROTKBTT 
FOR  THK  BENEnT  OF  ITS  CREDITORS,  AND  MAT  GlVS  A   PREPKRBNCK  tO 

one  creditor  or  let  of  creditors,  to  the  name  ezteat  that  all  of  the  part- 
ners could,  were  all  still  living. 
Dbbtob  and  CiiKDiTOR  —  PREFERENCES.  ~~  Everj  debtor  haa  the  right  to 
prefer  one  of  his  creditors  to  another,  in  the  absence  of  a  statate  for* 
bidding  it,  and  the  case  of  a  sarviviug  partner  who  is  a  debtor  ia  no 
exception  to  the  rnle. 

John  W.  Daniel^  and  Mc  Kenny  and  Berry ^  for  the  appellants 
E.  C,  Burks  and  R,  IT,  O,  Kean^  for  the  appellees. 

Pauntleroy,  J.  R.  P.  Robertson,  R.  M.  Leftwich,  and  W. 
H.  Stiff,  early  in  the  year  1885,  entered  into  partnership, 
under  the  firm  name  of  R.  P.  Robertson  &  Co.,  in  the  town  of 
Liberty,  Bedford  County,  Virginia,  for  the  manufacture  and 
sale  of  chewing  and  smoking  tobacco,  etc.  In  October,  1885, 
R.  F.  Robertson  died,  and  the  said  partnership  was  dissolved, 
ipso  facto,  by  his  death,  by  operation  of  law.  Said  Robertson 
died  intestate  and  insolvent,  and  his  estate  was  committed  to 
the  sheriff  of  Bedford  County,  as  administrator  de  bonis  non, 
after  the  revocation  of  the  powers  of  his  father,  P.  W.  Robert^ 
son,  as  administrator. 

The  partnership  assets  at  the  date  of  dissolution  by  the 
death  of  the  partner  R.  P.  Robertson  consisted  of  a  large 
number  and  amount  of  debts  due  to  the  said  firm,  and  also  a 
large  quantity  of  unmanufactured  tobacco,  manufactured  to* 
bacco,  and  machinery  and  furniture  used  in  the  business,  — 
all  personalty;  no  realty. 

The  surviving  partners,  Leftwich  and  Stiff,  began  to  wind  up 
the  partnership  affairs;  but  finding,  in  the  course  of  liquida- 
tion, that  the  partnership  liabilities  were  greater  than  the 
assets  would  pay,  the  said  Leftwich  and  Stiff,  as  said  surviv- 
ing partners,  on  the  6th  of  February,  1886,  made  an  assign- 
ment to  P.  L.  Saunders,  trustee,  of  all  the  partnership  asseU 
of  the  late  firm  of  R.  P.  Robertson  &  Co.,  in  trust,  to  pay, 
first,  two  negotiable  notes  of  the  said  firm,  held  by  the  Liberty 
Savings   r>:uik,  oi^e   for   two    thousand    five  hundred    dolhirs, 

pMVJible  to  anil  inJorserl    by  McGhee  and    Hurt,  dated . 

and  the  other,  for.  two  thousand  dollars,  payable  to  and  in- 
dorsed by  McGhee,  Hurt,  <t  Co.,  dated ;  second,  to  pay 

two  other  negotiable  notes  of  said  firm,  held  by  the  said  Lib- 
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ertj  Savings  Bank,  one  for  two  thousand  dollars,  payable  to 

and  indorsed  by  Wesley  Peters,  dated ,  and  the  other  for 

one  thousand  dollars,  payable  to  and  indorsed  by  Jeter  and 

Newsom,  dated ;  third,  to  pay  all  other  indebtedness  due 

the  said   Liberty  Savings  Bank  by  the  said  late  firm;  and 
lastly,  to  distribute  the  surplus,  if  any. 

On  the  9th  of  December,  1887,  James  D.  Patton,  a  creditor 
of  the  late  firm,  instituted  this  suit  —  a  creditor's  suit  —  in 
the  circuit  court  of  Bedford  County,  against  the  said  Leftwich 
and  the  said  Stiff,  surviving  partners,  Saunders,  trustee,  the 
Liberty  Savings  Bank,  and  the  administrator  of  R.  F.  Rob- 
ertson, deceased.  With  his  said  bill,  J.  D.  Patton  filed  a  copy 
of  the  said  assignment  and  schedule,  and  exhibits  the  evi- 
dences of  the  indebtedness  of  the  insolvent  firm  to  him.  He 
does  not  waive  answers  on  oath.  The  Liberty  Savings  Bank 
filed  its  answer  by  its  president.  The  trustee,  Saunders,  filed 
his  answer  on  oath,  and  Leftwich  and  Stiff  filed  their  answer 
on  oath. 

The  complainant,  Patton,  charges  in  his  bill  that  the  said 
surviving  partners,  Leftwich  and  Stiff,  had  no  rightful  power 
or  authority  in  law  to  make  an  assignment  of  the  assets  of  an 
insolvent  firm  which  had  been  dissolved  by  the  death  of  a 
partner,  nor  to  give  preference  to  the  bank,  or  to  any  one  or 
more  of  the  creditors  of  the  firm,  over  the  other  creditors  of 
the  firm,  of  equal  dignity.  And  the  prayer  of  the  bill  is,  that 
the  assignment  of  Leftwich  and  Stiff,  of  February  6,  1886,  as 
surviving  partners  of  the  late  firm  of  R.  F.  Robertson  &  Co., 
be  annulled  and  set  aside,  and  that  accounts  be  ordered  and 
taken  of  the  partnership  assets  in  the  hands  of  the  trustee  and 
assignee,  and  of  all  other  social  assets,  if  any,  not  included  in 
the  said  assignment;  of  the  debts  due  by  the  said  late  partner- 
ship; of  the  notes  discounted  and  held  by  the  Liberty  Savings 
Bank,  and  of  the  application  made  of  the  proceeds  of  said 
discounts;  and  of  the  individual  property  of  R.  F.  Robertson, 
deceased,  and  of  Leftwich  and  of  Stiff. 

On  the  9th  of  December,  1887,  the  circuit  court  of  Bedford 
County,  by  its  final  decree,  simply  dismissed  the  bill,  with 
costs  to  the  defendants.  From  this  decree,  Patton  obtained 
this  appeal. 

The  bill  charges  fraud,  and  collusion  of  fraud;  but  the  an« 
swers  are  fully  and  explicitly  responsive,  and  they  deny  the 
allegations  and  specifications  of  fraud  made  in  the  bill,  and 
there  is  no  proof  wliatever,  or  even  an  attempt,  to  prove  ihe 
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fraud  charged.  Indeed,  the  petition  for  appeal,  and  the  briefii 
of  counsel  for  appellant,  do  not  present  the  question  of  fraud. 
There  is  no  dispute  as  to  the  facts  in  the  case.  The  question 
presented  for  adjudication,  and  the  one  on  which  the  case 
turns,  is  purely  and  simply  one  of  law,  as  to  the  powers  and 
duties  of  surviving  partners  of  an  insolvent  firm  dissolved  by 
death,  and  the  counsel  for  appellant,  in  their  brief,  state  the 
question  thus:  ^'  Whether  the  surviving  partners  of  an  insol- 
vent firm  can  make  a  valid  assignment  to  a  trustee  of  all  the 
effects  of  the  partnership,  preferring  one,  and  postponing  all 
others  of  the  social  creditors."  The  appellant  contends  that 
all  the  social  creditors  of  same  dignity  mnst  be  paid  ratably; 
that  by  the  death  of  the  partner  Robertson,  the  surviving  part- 
ners, Leftwich  and  Stiff,  became,  by  operation  of  law,  trustees 
of  the  partnership  property,  which,  as  such  trustees,  they  were 
bound  to  apply,  ratably,  to  the  payment  of  the  partnership 
debts;  and  that  they  had  no  lawful  power  or  capacity  to  dis- 
criminate among  the  social  creditors  so  as  to  give  preference 
either  in  payment  or  security  by  assignment;  and  that  in  this 
case  the  assets  being  insufficient  to  pay  or  secure  all,  and  tiie 
partners  being  insolvent,  it  was  a  breach  of  trust  in  the  sur- 
viving partners,  Leftwich  and  Stiff,  to  make  the  assignment 
of  February  6, 1886,  which,  in  equity,  is  void  as  to  the  social 
creditors  who  are  postponed  by  the  said  assignment 

The  question  submitted  is  one  of  very  great  importancOp 
affecting  large  interests  and  rights  in  the  commercial  world; 
and  yet  it  has  never,  it  is  believed,  been  presented  before  this 
court  in  this  definite  form.  But  the  supreme  court  of  the 
United  States  has  adjudicated  the  precise  question  and  the 
exact  point  at  issue  here:  Fitzpatrick  v.  Flannagafij  106  U.  S. 
654;  Emerson  v.  Senter,  118  U.  S.  3.  In  this  last-mentioned 
case  the  supreme  court  of  the  United  States  says:  "As  with 
the  concurrence  of  all  the  partners  the  joint  property  could 
have  been  sold  or  assigned  for  the  benefit  of  the  preferred 
creditors  of  the  firm,  the  surviving  partner,  there  being  no 
statute  forbidding  it,  could  make  tbe  same  disposition  of  it. 
The  right  to  do  so  grows  out  of  his  duty,  from  his  relation  to 
the  property,  to  administer  the  affairs  of  the  firm  so  as  to  close 
up  its  business  without  unreasonable  delay;  and  his  author- 
ity to  make  such  a  preference —  tbe  local  law  not  forbidding 
it  —  cannot,  upon  principle,  be  less  than  that  which  an  indi- 
vidual debtor  has  in  the  case  of  his  own  creditors."  And  the 
language  of  the  syllabus  of  the  case  is:  "The  surviving  part- 


Dec.  1889.]  Patton  it.  Leftwich.  905 

ners  of  an  ingolvant  firm,  who  are  themselves  insolvent,  may 
make  a  general  assignment  of  all  the  firm's  assets,  for  the  ben- 
efit of  all  joint  creditors,  with  preferences  to  some  of  them;  and 
such  assignment  is  not  invalidated  by  the  fact  that  the  as- 
signors fraudulently  withheld  from  the  schedule  certain  part- 
nership property  for  their  own  benefit,  without  the  knowledge 
of  the  assignee  or  the  beneficiaries  of  the  trust."  See  Egberts 
V.  TFood,  3  Paige,  617;  24  Am.  Dec.  236,  and  note;  Hutchinson 
v.  Smith,  7  Paige,  26;  WiUon  v.  Soper^  13  B.  Mon.  411;  56  Am. 
Dec.  673,  and  note;  Loesehigk  v.  Hatfield,  61  N.  Y.  660;  Cush- 
man  v.  Addison,  62  N.  Y.  628;  WiUiams  v.  Whedon,  109  N.  Y. 
833;  4  Am.  St  Bep.  460  (decided  in  1888) ;  French  v.  Love-^ 
joy,  12  N.  H.  458;  note  to  Shields  v.  FuUer^  65  Am.  Dec.  295- 
803;  Barry  v.  Briggs,  22  Mich.  201. 

In  the  very  recent  case  of  Williams  v.  Whedon,  109  N.  Y. 
838,  4  Am.  St  Bep.  460,  the  New  York  court  of  appeals  re- 
views many  prior  cases,  and  refers  to  Emerson  v.  Senter^  118 
XT.  S.  3,  as  conclusive.  In  the  case  of  French  v.  Lofoejoy^ 
12  N.  H.  458,  the  court  of  appeals  of  New  Hampshire  says 
(p.  459):  ^'The  property  of  the  partnership  might  be  lawfullj 
appropriated  to  the  payment  of  the  partnership  debts;  and 
F.  Lovejoy,  as  surviving  partner,  had  the  right  to  prefer  A 
Lovejoy,  a  creditor  of  the  firm,  in  that  way."  In  Barry  v. 
Briggs,  22  Mich.  201,  Chief  Justice  Campbell,  speaking  for  the 
Michigan  court,  says:  ^'  A  sole  surviving  partner  has  the  entire 
legal  title  to  all  the  partnership  assets.  He  has  a  right,  acting 
honestly  and  with  reasonable  discretion  and  diligence,  to 
dispose  of  them  as  he  pleases,  to  settle  all  debts  against  the 
concern,  to  make  any  compromise  he  may  deem  necessary, 
and  to  turn  the  assets  into  an  available  and  distributable 
form*" 

Bates  on  Partnership  (vol.  2,  sec.  732)  says:  "  As  the  sur- 
viving partner  has  the  entire  title  and  sole  control  of  the 
property,  and  represents  the  power  of  all  the  former  partners, 
and  they  all  could  have  assigned  the  property  for  the  benefif 
of  creditors,  so  the  surviving  partner  has,  at  least  in  the  cas< 
of  insolvency,  i^  order  to  wind  up,  the  same  power,  and  car 
transfer  the  property  to  an  assignee  for  the  benefit,  not  of  hit 
separate  creditors,  but  6f  the  partnership  creditors.  •  •  • 
And  as  he  (the  surviving  partner)  can  pay  some  creditors  ir 
full,  to  the  prejudice  of  others,  so  it  has  been  held  that,  if  the 
local  law  does  not  forbid,  in  case  of  other  assignments  for 
creditors,  he  can  assign  with  preferences."     And  for  this  last 
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propoeition  the  author  dtes,  among  others,  the  case  of  Emermm 
T.  Senter,  118  U.  S.  8. 

The  cases  of  Fitzpatriek  v.  Flannagan,  106  U.  8.  648,  and 
Case  y.  Beauregard^  99  U.  8.  119,  are  cited  in  the  recent  case, 
decided  by  this  court,  of  Robtnean  t.  Allet^  85  Va.  721.  See 
the  case  of  Beste  v.  Burger ^  110  N,  Y.  644. 

Even  real  estate  bought  with  partnership  funds,  the  title  of 
which  is  taken  in  the  name  of  the  deceased  partner,  is  so 
completely  in  the  control  of  the  surviving  partner,  that  where 
he  assigned  to  a  trustee,  and  the  trustee  sold,  the  purchaser 
of  this  equitable  title  can,  in  equity,  compel  the  heirs  of  the 
deceased  partner  to  convey  the  legal  title  to  him:  SJianki  v. 
Klein,  104  U.  8.  18. 

The  cases  referred  to  in  the  brief  of  counsel  for  appellant 
{Salisbury  v.  Ellison,  7  Col.  167,  49  Am.  Rep.  347,  and 
Anderson  v.  Norton,  16  Lea,  14,  54  Am.  Rep.  400)  are  rested 
on  the  ground  that  the  surviving  partner  is  a  trustee  for  the 
benefit  of  the  firm's  creditors,  and  is  governed  by  the  rules 
applying  to  ordinary  trustees;  and  that,  as  in  the  cases  of 
ordinary  trustees,  "equality  is  equity."  The  surviving  part- 
ners, being  trustees,  cannot  give  any  preference  among  the 
creditors.  But  surviving  partners  are  not  trustees,  in  the 
ordinary  sense,  though  they  are  loosely  so  called  by  some 
judges  and  law-writers.  Lord  Chancellor  Westbury,  in  Knox  v. 
Rye,  L.  R.  5  H.  L.  656,  675,  cited  in  2  Pomeroy's  Sq.  Jur.,  618, 
note  2,  says  that  the  trust  of  a  surviving  partner  is  limited  by 
the  extent  of  his  obligation;  and  that  it  is  most  important  to 
mark  this  again  and  again,  for  there  is  not  a  more  fraitful 
source  of  error  in  law  than  the  inaccuracy  of  language.  The 
application  to  a  man  who  is  improperly,  and  by  metaphor 
only,  called  a  trustee,  of  all  the  consequences  which  would 
follow  if  he  were  a  trustee  by  express  declaration, — in  other 
v^ords,  a  complete  trustee,  holding  the  property  exclusively 
for  the  benefit  of  the  cestui  que  trust,  —  well  illustrates  the 
remark  of  Lord  Macclesfield,  that  nothing  in  law  is  so  apt  to 
mislead  as  "  metaphor." 

But  conceding  that  a  surviving  partner  is  a  trustee  in  a 
general  sense,  what  is  the  extent  of  his  trust?  Certainly 
not  beyond  his  obligation,  —  1.  To  collect  all  the  assets  of 
the  firm;  2.  To  apply  them  to  the  firm's  debts;  8.  To  dis- 
tribute the  surplus,  if  any,  among  the  surviving  partners  and 
the  representatives  of  those  who  are  dead.  This  is  the  full 
extent  and  duty  of  his  trust,  such  as  it  is.     In  paying   the 
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debts  of  the  firm  there  is  no  limitation  or  restriction  on 
bis  power  to  pay  one  social  creditor,  or  to  secure  one,  in 
preference  to  another,  if  he  act  honestly.  In  this  regard  he 
has  the  same  right  and  power  that  any  other  debtor  has.  The 
representative  of  the  deceased  partner  is  not  injured  by  a 
preference  given  to  one  firm's  creditor  over  another;  and  it  is 
quite  immaterial  to  him,  if  the  assets  of  the  firm  being  in- 
BufiScient  to  pay  all  the  social  creditors,  whether  they  be  applied 
ratably  to  all  the  debts,  or  be  applied  to  some,  to  the  exclusion 
of  the  others.  The  burden  upon  the  estate  of  the  decedents  is 
precisely  the  same  in  either  event.  The  creditor  has  no  other 
equity  than  the  partners  have  inter  ae,  and  the  whole  extent  of 
a  partner's  equity  is,  that  the  parnership  assets  shall  be 
applied  to  the  payment  of  the  partnership  debts,  to  the  ex- 
clusion of  the  separate  debts  of  the  several  partners;  but  this 
right  or  equity  does  not  extend  or  operate  to  the  prevention  of 
giving  preference  among  partnership  creditors.  The  case  of 
Offuit  V.  Scott,  47  Ala.  104,  cited  in  the  petition  for  appeal,  is 
not  in  conflict  with  this  principle.  Nor  is  the  Virginia  case 
o{  Lindsey  v.  Corkery,  29  Gratt.  650.  In  that  case  each  of  the 
partners  had  gone  into  bankruptcy,  and  it  was,  among  other 
things,  held  that,  by  the  bankruptcy,  the  going  into  bankruptcy 
of  the  several  partners,  the  social  assets  stood  appropriated  to 
all  the  social  creditors  alike,  and  the  rule  of  administration  of 
the  assets  thus  appropriated  was  the  same,  whether  the  bank- 
rupt assets  were  administered  in  the  bankrupt  court  or  in  a 
court  of  equity.  The  lien  or  equitable  right  existing  among 
the  partners,  by,  through,  and  under  which  the  social  creditors 
may  only  claim,  extends  no  further  than  to  require  the  social 
assets  to  be  applied  to  the  social  debts,  and  until  they  are 
paid,  that  the  individual  debts  of  the  partners  shall  be  excluded 
from  participation  in  the  social  fund;  but  it  does  not  prohibit 
preferences  from  being  given  in  the  payment,  or  securing  the 
payment,  of  partnership  debts  out  of  partnership  property. 
In  the  absence  of  a  statute  to  the  contrary,  —  and  there  is 
none  such  in  Virginia,  —  every  debtor  has  the  right  to  prefer 
one  of  his  creditors  to  another;  and  the  case  of  a  surviving 
partner  who  is  a  debtor  as  such  is  no  exception  to  the  general 
rule. 

We  do  not  think  it  was  error  in  the  circuit  court  of  Bedford 
County  to  dismiss  the  bill,  when  there  was  no  proof  of  its  alle- 
gations, nor  to  refuse  to  order  the  needless  costs  and  delay  of 
accounts,  when  the  trustee  had  reported  that  the  assets  were 
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all  in  haDd,  and  were  insufficient  to  satbfy  even  the  preferred 
debts. 

The  judgment  of  this  court  is,  that  the  deciee  ^pealed 
from  is  right,  and  that  it  is  affirmed. 


AsBIOVMBUT  fob   BkNSFIT   OV  OuDITOBS  — PABTVERSHir.^A  8OI0  mxt' 

living  partner  oan  make  a  general  aasignment  of  the  firm  property  for  tibe 
benefit  of  erediton:  S/uUtVick  r.  Chandler,  40  Kan.  616;  10  Am.  St  Rep.  227. 
An  aaaignment  of  partnership  property  doei  not  become  invalid,  where  cer- 
tain creditora  are  preferred:  i^ye  ▼.  Van  Butan,  6  Mich.  329;  74  Am.  0ea. 
690;  nnleae  it  u  ao  made  by  etatntai  Blair  r.  Blacky  81  &  a  346;  17  Am.  Bk 
Bep.  80^  and  note. 
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(86  ViaooriA,  CML] 
HlOHWATB.  —  TbS  FuSUO  AgQUIBBS  a  MsKB  RiQRT  OV  PaMAOB  0¥BB  a 

HiOHWAT.  The  freehold,  and  all  profita  of  the  aoil,  belong  etill  to  the 
proprietor  from  whom  the  right  of  passage  was  aoqnired,  and  he  may 
make  any  use  of  his  lands  not  inconsistent  with  the  enjoyment  of  audi 
right  of  passage. 

High  WATS.  —  Presciiptiov  BSsraonHo  Owrbuhip  ov  thb  Laud  over 
which  a  highway  nina  is^  that  the  adjacent  proprietors  each  own  to  the 
middle  of  anch  highway;  or  if  the  same  person  owns  on  both  sidea»  that 
the  whole  road  belongs  to  him,  subject  to  the  public  easement  of  the 
right  of  passage  in  either  case. 

Btatutis,  CoNSTRUcnov  or.  —  Evbrt  Statotb  should  Rsobitb  a  Bbasov- 
ABLK  CoNSTBuonov,  and  aach,  if  pohsibU^  as  to  avoid  repngnancj  to  the 
constitution.  Hence  an  act  anthoriaing  a  telegraph  company  to  con- 
struct lines  and  fixtures  along  a  county  road,  provided  the  ordinary  use 
of  the  road  is  not  obstructed,  and  not  expressly  declaring  that  thia  may 
be  done  without  compensation,  will  not  be  considered  as  an  attempt  to 
deprive  owners  of  such  oompenaatien  as  is  guaranteed  to  them  by  the 
constitution  of  the  state. 

H10HWAT8 — Additional  Sertitudb.  —  Thb  Ebbotion  or  a  Telbobapb 
Limb  upon  a  highway  is  an  additional  servitude,  for  which  compensation 
must  be  made  to  the  owner  of  the  fee,  and  the  legislature  has  no  power 
to  authoriae  the  impoaition  of  snuh  servitude,  except  on  coiidttioa  that 
due  compensation  ahall  be  made  therefor  to  the  owner  of  the  laoda  oot- 
ered  by  such  highway. 

Staples  and  Munford^  and  Robert  StUee^  for  the  plaintiff  la 

error. 

Pollard  and  Sands^  JZ.  21  Laey^  and  W.  IT.  Gordotii  for  the 
defendant  in  error. 

La€Y,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  cir- 
cuit court  of  New  Kent  County,  rendered  on  the  thirtieth  day 
of  October,  188S.    The  plaintiff  in  error  constructed  ite  tele- 
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graph  line  upon  the  county  road  in  New  Kent  County,  where 
the  said  road  ran  over  the  lands  of  the  defendant  in  error, 
without  his  consent,  and  without  condemnation  proceedings, 
and  without  tendering  compensation,  and  refusing  to  pay  com- 
pensation therefor;  as  is  alleged  in  the  declaration,  ''against 
the  will  of  the  plaintiff,  and  violently,  against  the  protest  of 
the  plaintiff,  entered  upon  the  said  lands,  and  cut  down  and 
destroyed  the  trees  and  underwood, — fifty  pine  trees,  twenty 
oak  trees,  and  other  trees,  of  the  value  of  $1,950, — and  broke 
down  and  prostrated  a  great  part  of  the  fences  of  the  said 
plaintiff,  and  dug  holes  in  the  land  of  the  plaintiff,  and  put 
posts  there,  and  kept  the  same  there,  etc.,  and  encumbered  the 
lands,  and  hindered  the  plaintiff  in  the  free  use  and  enjoy- 
ment thereof."  The  defendant  pleaded  not  guilty,  and  moved 
the  court  to  remove  the  case  to  the  federal  court,  which  motion 
to  remove  the  case  the  court  overruled,  and  the  case  proceeded 
to  a  trial;  and  upon  the  trial,  the  jury  rendered  a  verdict  in 
&vor  of  the  plaintiff  for  the  sum  of  $550,  upon  which  judg- 
ment was  rendered  accordingly.  Wheroupon  the  defendant, 
the  plaintiff  in  error  here,  applied  for  and  obtained  a  writ  of 
error  to  this  court 

There  were  sundry  exceptions  taken  at  the  trial,  which 
were  assigned  as  error  here.  The  first  assignment  which  we 
will  consider  is  as  to  the  refusal  of  the  court  to  give  to  the 
jury  certain  instructions  asked  by  the  defendant,  and  the  giv- 
ing, by  the  court,  of  certain  other  instructions.  The  plaintiff 
moved  the  court  to  instruct  the  jury  to  the  following  effect: 
That  ^if  the  jury  believe  from  the  evidence  that  the  defendant 
was,  at  the  time  of  the  committing  of  the  alleged  trespass  in 
the  declaration  mentioned,  and  still  is,  a  telegraph  company 
chartered  by  this  or  any  other  state,  and  that  the  road  along 
which  it  has  constructed  and  maintained  and  still  is  main- 
taining its  telegraph  line  in  the  county  of  New  Kent  was  at 
said  time  and  still  is  a  county  road,  then  the  said  defendant 
had,  at  said  time,  and  still  has,  the  right  to  construct  and  main- 
tain its  said  line  along  said  county  road,  upon  any  part  there- 
of to  the  width  or  extent  of  thirty  feet  (whether  the  road-bed 
actually  used  by  the  public  was  and  is  of  such  width  or  not), 
provided  the  ordinary  use  of  said  road  be  not  thereby  ob- 
structed, and  said  defendant  had  at  said  time  and  still  has 
the  right  to  cut  down  and  trim  out  such  trees  or  limbs,  within 
BDch  width  or  extent  of  thirty  feet,  as  might  interfere  with  the 
proper  and  effeetive  construction,  maintenance,  and  operation 
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of  its  said  line.  2.  For  (he  exercise  of  such  right  as  aforesaid 
the  defendant  is  not  required  to  obtain  permission  from  <v 
to  make  compensation  to  the  owner  or  owners  of  the  land 
upon  which  said  road  is  located  (whether  the  fee-simple  title  to 
the  soil  upon  which  the  road  is  located,  or  the  mere  easement 
thereon,  be  vested  in  the  public).  3.  The  jury  are  further 
instructed  that  although  the  road-bed  of  said  road  actually 
used  by  the  public  may  not  be  or  have  been  of  the  width  of 
thirty  feet,  and  although  the  overseer  of  said  road  may  not 
have  complied  with  the  law  in  keeping  said  road  clear  and 
smooth  and  free  from  obstructions  to  the  legally  required 
width  of  thirty  feet,  yet,  under  the  laws  and  statutes  of  the 
commonwealth,  the  defendant  company  was  authorized  to  use 
any  part  of  said  legal  road  of  thirty  feet,  to  the  same  extent  as 
if  said  overseer  had  strictly  complied  with  the  provisions  of 
law  requiring  him  to  keep  said  road  clear  of  timber  and  other 
obstructions  to  the  required  width,  and  the  whole  thirty  feet 
been  actually  used  by  the  public  as  a  road." 

But  the  court  refused  to  give  these  instructions  of  the  de- 
fendant, and  gave  the  following:  — 

''1.  The  court  instructs  the  jury  that  the  law  presumes  that 
the  ownership  of  lands  along  the  side  of  a  public  road  in  Vir- 
ginia extends  to  the  middle  of  said  road,  and  the  burden  of 
proof  is  upon  the  party  who  claims  otherwise  to  show  that 
such  is  not  the  case  along  the  road  when  the  right  is  contro- 
verted, and  the  owner  has  the  exclusive  right  to  the  soil,  sub- 
ject to  its  use  for  the  purposes  of  the  public,  and  to  the  right  of 
passage  of  the  public  over  the  same;  and  being  owners  of  the 
soil,  they  have  a  right  to  all  of  the  ordinary  remedies  for  dis- 
turbing of  or  injury  to  their  freehold  or  possession,  and  any 
act  of  the  legislature  which  divests  such  owners  of  their  rights 
is  unconstitutional  and  void. 

"  2.  The  fact  that  a  road  is  a  public  road,  or  highway,  does 
not  authorise  the  digging  of  holes  for  the  purpose  of  erecting 
telegraph-posts,  and  the  erecting  of  posts,  and  the  establish- 
ing a  telegraph  line  over  the  land  of  a  person  without  his  con* 
sent,  although  the  same  may  be  erected  or  done  on  that  part 
of  his  premises  which  is  used  as  a  public  road." 

It  thus  appears  that  the  claim  of  the  defendant  is,  that  by 
reason  of  the  act  of  assembly  of  February  10, 1880  (Acts  1879- 
80,  pp.  63,  54),  it  was  authorized  to  construct  its  telegraph 
poles  and  lines  along  the  lands  over  which  the  county  nMul 
runs  without  making  compensation  therefor,  and  that  it  main- 
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tains  its  right  to  exercise,  as  to  these  lands,  the  right  of  emi- 
nent domain  therein,  take  and  enjoy  what  belongs  to  another, 
in  the  exercise  of  the  sovereign  power^  not  only  without  mak- 
ing any  compensation  therefor,  but  without  any  formal  pro- 
ceedings looking  to  condemnation  of  this  property,  under  any 
of  the  forms  of  law  whatever. 

If  it  is  once  conceded,  or  anywise  established,  that  the  land 
in  question  belonged  to  the  plaintiff,  it  was  his  private  prop- 
erty, his  freeholdi  as  entirely  his  own,  throughout  all  its  parts, 
as  the  shelter  which  he  had  erected  around  and  over  his 
hearth-stone,  for  his  habitation  and  home,  and  as  entirely  under 
the  protection  of  the  laws  against  the  intrusion  as  the  very 
hearth-stone  itself.  That  these  lands  are  the  lands  of  the 
plaintiff,  unless  he  has  lost  them  by  the  creation  of  a  public 
road  across  them,  is  undeniable,  is  indeed  not  denied.  Does 
the  creation  of  a  public  road  through  the  lands  divest  him  of 
the  fee  in  the  same? 

As  to  the  extent  of  the  right  acquired  by  the  public  upon 
opening  a  highway  in  Virginia,  Mr.  Minor,  in  his  Institutes, 
vol.  1,  p.  120,  says:  *'The  public  acquires  merely  a  right  of 
passage;  the  freehold,  and  all  the  profits  of  the  soil  (that  is, 
trees,  mines,  etc.),  belong  still  to  the  proprietor  from  whom 
the  right  of  passage  was  acquired;  he  may  therefore  recover 
the  freehold  in  ejectment,  subject  to  the  right  of  way,  and  may 
maintain  an  action  of  trespass  for  digging  the  ground.  If  it 
be  unknown  from  which  of  two  adjacent  proprietors  a  high- 
way was  at  first  taken,  or  if  the  highway  be  the  boundary  be- 
tween them,  they  are  understood  to  own,  each  ad  medium  fi  vjti 
via";  citing  Bac.  Abr.,  tit.  Highways,  b;  Boiling  v.  Mayor  nf 
Petersburgy  3  Rand.  663;  Home  v.  Richards,  4  Call,  441;  2  Am. 
Dec.  574;  Harris  v.  Elliotty  10  Pet.  25.  And  this  subject  is 
again  referred  to  by  Mr.  Minor,  in  his  second  volume,  page  '20, 
as  to  the  ownership  of  land  adjacent  to  highways,  when  he 
says:  "The  ownership  usually  extends  to  the  middle  of  the 
road,  as  in  the  case  of  a  private  stream;  or  if  the  same  ]);irty 
owns  on  both  sides,  the  whole  road  belongs  to  him,  subject  to 
the  public  easement  of  the  right  of  passage  in  either  ca^e"; 
citing  3  Kent's  Com.  432.  In  the  case  of  Home  v.  Richaids,  4 
Call,  441, 2  Am.  Dec.  574,  all  the  judges  delivered  opinions,  and 
all  held  that  the  grant  of  a  right  of  way  does  not  convey  the 
soil,  but  only  the  right  to  a  way  over.  In  the  case  of  Boiling  v. 
Mayor  of  Petersburg,  3  Rand.  563,  a  case  fully  and  ably  argued 
in  ihiB  court  by  the  foremost  lawyers  of  that  day,  Judge  Carr 
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delivered  the  nnanimoas  opinion  of  the  court  Speaking  as  to 
the  public  highway,  he  eaid:  *'  Does  this  disable  the  demand* 
ant  from  recoyering  the  land?  It  certainly  would  not  in 
England,  as  many  cases  show";  citing  Lade  v.  Shepherd^  2 
Strange,  1004.  In  that  case,  the  defendant  rested  one  end  of 
a  bridge  upon  the  highway.  Upon  trespass  brought,  the  court 
said:  ''It  is  certainly  a  dedication  to  the  public,  so  far  as  the 
public  has  occasion  for  it,  which  is  only  for  a  right  of  passage; 
but  it  never  was  understood  to  transfer  the  absolute  property 
in  the  soil."  In  OoodiiUe  v.  Alker^  1  Burr.  143,  in  ejectment, 
a  special  verdict  finding  that  the  land  was  a  public  street  and 
public  highway,  Lord  Mansfield  says:  *'  1  Rollers  Abridgment, 
892,  is  express  that  the  king  has  nothing  but  the  passage  for 
himself  and  his  people;  but  the  freehold  and  all  the  profits  be* 
long  to  the  owner  of  the  soiL  So  do  all  the  trees  upon  it,  and 
ciiines  under  it.  The  owner  may  get  his  soil  discharged  of 
this  servitude,  or  easement  of  a  way  over  it,  by  a  writ  of  ad 
quod  damnum.  It  is  like  the  property  in  a  market  or  &ir. 
There  is  no  reason  why  he  should  not  have  a  right  to  all 
remedies  for  the  freehold,  subject  still,  indeed,  to  the  servitude 
or  easement.  An  action  of  trespass  would  lie  for  an  injury 
done  to  it.  I  see  no  reason  why  the  owner  may  not  bring . 
ejectment  as  well  as  trespass ":  1  Willes,  107;  6  Bast,  164 
But  it  is  said  that  in  this  country  we  act  on  a  more  liberal 
scale;  that  the  court  will  look  to  the  great  principles  of  pub- 
lic policy,  and  give  them  effect;  that  the  conveniences  of  the 
community  requiring  highways,  they  must  be  had;  and  as  a 
mere  right  of  way  is  not  sufficient  for  the  full  enjoyment  of 
them,  we  must  consider  the  commonwealth  as  vested  with  a 
base  fee  in  all  public  highways. 

Our  business  is  with  the  law  as  it  is;  and  where  the  power 
to  be  exercised  is  one  of  so  important  a  character  as  the  tak- 
ing  away  the  property  of  the  citizen,  divesting  him  of  hisemi* 
nent  domain  in  the  soil,  I  could  not  consent  to  take  the  step 
unless  I  saw  myself  justified  by  some  clear  principle  of  the 
common  law  or  some  plain  enactment  of  the  statute.  The 
English  cases  are  pretty  strong  evidence  that  the  common 
law  confers  no  such  power.  I  have  looked  into  our  statutes, 
and  I  can  find  nothing  there  to  countenance  the  idea  thai 
where  a  road  is  established,  the  fee  in  the  soil,  either  simple 
or  base,  is  vested  in  the  commonwealth.  On  the  contrary,  I 
think  it  is  obvious  that  a  right  of  way  is  all  that  the  public 
requires,  leaving  the  whole  fee  in  the  owner  of  the  soil.     It  ia 
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fior  this  use  of  the  land  by  the  commonwealth  that  the  owner 
16  compensated.  There  can  be  no  question  as  to  what  the  law 
is  in  this  state;  it  is  well  settled.  In  Warwick  v.  MayOy  15 
Oratt  528,  Judge  Allen  delivered  the  unanimous  opinion  of 
this  court  to  the  same  effect  Speaking  of  a  highway,  he 
says:  "The  easement  comprehends  no  interest  in  the  soil," 
and  cites  Judge  Swift  as  saying,  in  Peck  v.  Smithy  1  Conn. 
103,  6  Am.  Dec.  216:  "The  right  of  freehold  is  not  touched 
by  establishing  a  highway,  but  continues  in  the  original 
owner  of  the  land  in  the  same  manner  as  it  was  before  the 
highway  was  established,  subject  to  the  easement.  He  says 
further:  "  Notwithstanding  the  easement,  the  owner  retains 

many  and  valuable  interests He  may  make  any  use  of 

it  not  inconsistent  with  the  enjoyment  of  the  easement ":  Hare 
and  Wallace's  notes  to  Dovaston  v.  Payne^  2  Smith's  Lead. 
Cas.  90,  where  the  authorities  are  collected.  After  speaking 
of  the  English  rule  and  the  decisions  of  some  of  the  states,  he 
says:  ''  In  Virginia,  the  rule  has  been  established  by  an  author- 
itative decision  upon  the  very  point  in  accordance  with  the 
doctrine  of  the  English  courts,"  and  refers  to  Boiling  v.  Mayof 
of  Petersburgy  3  Rand.  563.  If  these  principles  are  thus  set- 
tled in  Virginia,  as  they  certainly  are,  they  are  equally  as 
firmly  imbedded  in  the  jurisprudence  of  numerous  other  states 
of  this  country.  These  are  collected  and  cited  by  Mr.  Angell, 
in  his  work  on  highways,  page  396,  sections  301  et  seq.,  and 
notes.  At  page  898,  section  303,  this  author  says:  "The 
principles  of  the  common  law,  in  this  respect,  have  been  recog- 
nized and  adopted  by  the  American  courts";  citing  Perley  v. 
Chandler^  6  Mass.  454;  4  Am.  Dec.  159.  Under  these  prin- 
ciples, the  plaintiff  was  entitled  to  maintain  trespass  against 
the  defendant,  when  the  said  defendant  stopped  upon  his  land, 
instead  of  passing  along,  and  dug  up  his  soil,  and  cut  down 
his  trees,  and  tore  down  and  scattered  his  fence,  unless  such 
taking  of  his  property  was  by  due  process  of  law  for  public 
naes,  upon  just  compensation.  If  the  use  for  which  the  land 
was  taken  was  a  private  use,  it  could  not  be  lawfully  taken 
without  his  consent.  But  the  use  may  be  conceded  to  be  a 
public  use,  and  yet  to  take  without  just  conpensation  was  un- 
lawful; such  taking,  without  authority  of  law,  was  a  trespass, 
and  such  taking  could  find  no  justification  in  any  act  of 
the  general  assembly:  Const.  Va.,  art.  5,  sec.  14.  It  is  claimed 
that  the  act  of  assembly  passed  February  10,  1880  (Acts 
1879-80),  authorized  this  company  to  so  construct  its  worka 
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upon  the  land  of  the  plaintiff.  That  act  should  receive  a 
reasonable  construction,  and  be  so  construed,  if  possible,  as  to 
avoid  repugnance  to  the  constitution.  And  while  by  that  act 
these  con)panies  are  authorized  to  construct  their  lines  and 
fixtures  along  the  county  roads,  provided  the  ordinary  use  of 
the  road  was  not  obstructed,  it  is  not  expressly  provided  that 
this  may  be  done  without  compensation;  but  the  provision  is 
BO  as  not  to  obstruct  the  ordinary  use.  The  commonwealth 
had  and  has  in  these  roads  nothing  but  the  use,  —  to  pass  over 
and  along;  and  the  act  provides  that  this  use  shall  not  be  ob- 
structed by  virtue  of  that  act  But  at  the  conclusion  of  this 
paragraph,  constituting  the  last  words  in  it,  are  these  words: 
*'upon  making  just  compensation  therefor";  and  then  follow 
the  provisions  of  the  law,  which  provide  for  the  proceedings 
necessary  to  ascertain  what  is  just  compensation,  by  condem- 
nation proceedings.  This  was  certainly  the  provision  of  the 
act  as  to  lands  of  persons  generally,  and  if  the  land  upon 
which  the  hin^hway  runs  is  the  private  property  of  the  citizen, 
which  it  clearly  is,-  should  not  this  language  be  held  to  apply 
to  such  land  as  well  as  to  others?  Why  not?  The  comnjon* 
wealth  has  no  more  power  to  grant  the  one  than  the  other.  To 
grant  either  is  to  take  private  property,  and  this  can  only  be 
done  u))on  just  compensation.  If  this  is  the  true  constrnction 
of  this  act,  the  same  is  in  accordance  with  the  constitution 
of  the  state;  and  the  plaintiff  was  entitled  to  maintain  liis 
suit  against  a  corporation  which  neither  took  lawfully  nor 
paid  a  just  compensation.  But  if  the  act  does  provide  for  the 
taking  of  this  private  property  without  compensationi  then  it 
is  void  for  repugnancy  to  the  constitution  of  the  state,  and  the 
plaintiff  was  entitled  to  recover,  and  the  instruction  of  the 
court  was  right. 

However,  it  is  claimed  by  the  plaintiff  in  error  that^  grants 
ing  that  the  rights  of  the  plaintiff  are  what  we  have  stated, 
and  the  commonwealth  has  only  the  right  to  use  by  going 
over,  still  his  case  is  good,  because  his  works  are  only  a  use  of 
the  easement,  and  constitutes  no  new  taking, —  no  additional 
servitude.     We  will  now  briefly  consider  this  argument. 

The  right  in  the  commonwealth  is  to  use  by  going  along 
over;  this  is  the  extent  of  the  right  If  the  right  was  granted 
to  the  defendant  to  go  over  simply  to  carry  its  messages,  then 
the  right  granted  was  in  existence  before  the  grant,  and  the 
right  to  go  over  is  not  only  not  disputed,  hut  distinctly  admit- 
ted.    This  is  the  sui  viiude  ovlt  the  land  fixed  upon  it  by  laW| 
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and  the  whole  extent  of  it.  If  anything  more  is  taken  it  is 
an  additional  servitude,  and  is  a  taking  of  the  property 
within  the  meaning  of  the  constitution.  To  take  the  whole 
Bubjecti  the  land  in  fee,  is  a  taking.  Tiiis,  however,  is  the 
meaning  of  the  term  only  in  a  limited  sense,  and  in  the  nar- 
rowest sense  of  the  word.  The  constitutional  provision  wliich 
declares  that  property  shall  not  be  taken  for  public  use  with- 
out just  compensation  was  intended  to  establish  this  principle 
beyond  legislative  control,  and  it  is  not  necesnary  that  prop- 
erty should  be  absolutely  taken,  in  the  sense  of  completely 
taking,  to  bring  a  case  within  the  protection  of  the  constitu- 
tion. As  was  said  by  a  learned  justice  of  the  supreme  court  of 
the  United  States:  **  It  would  be  a  curious  and  unsatisfactory 
result  if  in  construing  a  provision  of  constitutional  law  al- 
ways understood  to  have  been  adopted  for  protection  and 
security  to  the  rights  of  the  individual  as  against  the  govern- 
ment, and  which  has  received  the  commendation  of  jurists, 
statesmen,  and  commentators  as  placing  the  just  principles  of 
the  common  law  on  that  subject  beyond  the  power  of  ordinary 
legislation  to  change  or  control  them,  it  shall  be  held  that 
if  the  government  refrains  from  the  absolute  conversion  of  real 
property  to  the  uses  of  the  public,  it  can  destroy  its  value 
entirely;  can  inflict  irreparable  and  permanent  injury  to  any 
extent;  can,  in  eflTect,  subject  it  to  total  destruction  without 
making  any  compensation,  because  in  the  narrowest  sense  of 
that  word  it  is  not  taken  for  public  use.  Such  a  construction 
would  pervert  the  constitutional  provision  into  a  restriction 
upon  the  rights  of  the  citizen,  as  those  rights  stood  at  the 
oommon  law,  instead  of  the  government,  and  make  it  an  au- 
thority for  invasion  of  private  rights  under  the  pretext  of  the 
public  good,  which  had  no  warrant  in  the  law  and  practice  of 
our  ancestors":  Justice  Miller  in  Puvipelly  v.  Green  Bay  Co,y 
18  Wall.  166. 

It  is  obvious,  and  it  is  so  held  in  many  cases,  that  the  con- 
struction of  a  railroad  upon  a  highway  is  an  additional 
servitude  upon  the  land,  for  which  the  owner  is  entitled  to 
additional  compensation:  Cooley's  Constitutional  Liujitations, 
548;  Ford  v.  Chicago  etc.  R.  R.  Co.,  14  Wis.  616;  80  Am. 
Deo.  791;  Pomeroy  v.  Milwaukee  etc.  R.  R.  Co.,  16  Wis.  640. 
And  the  power  of  the  legislature  to  authorize  a  railroad  to 
be  constructed  on  a  common  highway  is  denied,  upon  the 
ground  that  the  original  appropriation  perniiifel  the  taking 
for  the  purposes  of  a  common  highway,  and  no  uther.    The 
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principle  is  the  same  when  the  land  is  taken  for  any  other 
purpose  distinct  from  the  original  purpose,  and  the  reasoning 
in  the  two  cases  is  applicable  to  each.  In  the  case  al  Im- 
lay  V.  Union  Branch  R.  K  Co.^  26  Conn.  255,  68  Am.  Dec. 
392,  it  is  said:  "  When  land  is  condemned  for  a  special  pur- 
pose on  the  score  of  public  utalitj,  the  sequestration  is  limited 
to  that  particular  use.  Land  taken  for  a  highway  is  not 
thereby  converted  into  a  common.  As  the  property  is  not 
taken,  but  the  use  only,  the  right  of  the  public  is  limited  to 
the  use,  the  specific  use,  for  which  the  proprietor  has  been  di- 
vested of  a  complete  dominion  over  his  own  estate.  These  are 
propositions  which  are  no  longer  open  to  dieeussioo":  Nickol' 
ton  ▼•  New  York  etc  R.  R.  Co.,  22  Conn.  85;  66  Am.  Dec. 
390;  South  Carolina  R,  R.  Co.  v.  SUvn^r^  44  Ghu  546.  In  the 
case  of  a  telephone  company,  the  chancellor,  in  the  ease  of 
Broome  v.  Now  York  and  New  Jersey  Tdephone  Co.,  49  N.  J.  L. 
024,  held  that,  in  order  to  justify  a  telephone  company  in  setp 
ting  up  poles  in  the  highway,  it  must  show  that  it  has  ac- 
quired the  right  to  do  so,  either  by  consent  or  condemnatioii 
firom  the  owner  of  the  soil,  saying:  *'  The  complainant  seeks 
relief  against  an  invasion  of  his  proprietary  right  to  his  land. 
The  defendant,  a  telephone  company,  wi^out  any  leave  or 
license  from  or  consent  by  him,  but,  on  the  other  hand, 
against  his  protest  and  remonstrance,  and  in  disregard  of  his 
warning  and  express  prohibition,  and  without  condemnation, 
er  any  steps  to  that  end,  set  up  its  poles  upon  his  land." 
What  has  been  said  is  sufficient  of  itself  to  establish  the  right 
of  the  complainants  to  relief;  for  in  order  to  justify  the  d^ 
fendant  in  setting  up  the  poles,  it  is  necessary  for  it  to  show 
that  it  has  acquired  the  right  to  do  so,  either  by  consent  or 
condemnation  from  the  owner  of  the  soil.  As  to  these  rights  of 
the  owner  of  the  soil,  see  9  Am.  A  Eng.  Ency.  of  Law,  tiL 
Highways,  vii.,  sec.  2;  Board  of  Trade  Tel.  Co.  v.  Bametty  107 
111.  508;  47  Am.  Rep.  453;  Soutkweeiem  R  R.  Co.  v.  SoiUhem 
$U.  Tel.  Co.,  46  Ga.  43;  12  Am.  Rep.  585;  Westaifi  Union  TeL 
Co.  V.  Rich,  19  Kan.  517;  27  Am.  Rep.  159;  Wtilie  v.  Erie  TeL 
eU.  Co.,  37  Minn.  347. 

That  the  erection  of  a  telegraph  line  upon  a  highway  is  an 
additional  servitude  is  cL  ar  from  the  authorities.  That  it  is 
such  is  equally  clear  upon  principle,  in  the  light  of  the  Virginia 
cases  cited  above.  If  the  right  acquired  by  the  commonwealth 
in  the  condemnation  of  a  highway  is  only  the  right  to  pass 
along  over  the  highway  for  the  public,  then,  if  the  untaken 
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parts  of  the  land  are  his  private  property,  to  dig  up  the  soil 
is  to  dig  up  his  soil;  to  cut  down  the  trees  is  to  cut  down  bis 
trees;  to  destroy  the  fences  is  to  destroy  his  fences;  to  erect 
any  structure,  to  affix  any  pole  or  post  in  and  mpon  his  land, 
is  to  take  possession  of  his  land;  and  all  these  interfere  with 
his  free  and  unrestricted  use  of  his  property.  If  the  common- 
wealth took  this  without  just  compensation,  it  would  be  a  vio- 
lation of  the  constitution.  The  commonwealth  cannot  consti- 
tutionally grant  it  to  another. 

It  is  trije  that  the  use  of  the  telegraph  company  is  a  public 
use;  that  company  is  a  public  corporation,  as  to  which  the 
public  has  rights  which  the  law  will  enforce.  But  these  pub- 
lic rights  can  only  be  obtained  by  paying  for  them.  The  use, 
while  in  one  sense  public,  it  is  not  for  the  public  generally;  it 
is  for  the  private  profit  of  the  corporation.  It  is  its  business 
enterprise,  engaged  in  for  gain.  Its  services  can  only  be 
obtained  upon  their  being  paid  for.  There  is  no  reason,  either 
in  law  or  common  justice,  why  it  should  not  pay  for  what  it 
needs  in  the  prosecution  of  its  business.  Upon  this  burden 
being  placed  upon  it,  it  can  complain  of  no  hardship;  it  is  the 
common  lot  of  all.  If  the  said  company  has  use  for  the  pri- 
vate property  of  a  citizen  of  this  commonwealth,  and  it  is  of 
advantage  to  it  to  have  the  same,  it  is  illogical  to  argue  that 
the  property  is  of  small  value  to  the  plaintiff,  and  in  the  ag- 
gregate a  great  matter  to  the  plaintiff  in  error.  This  argu- 
ment is  not  worth  considering;  it  cuts  at  the  very  root  of  the 
rights  of  property.  It  would  apply  with  equal  force  to  all  the 
transactions  of  life.  It  is  sufficient  to  say,  the  mgi9  of  the  con- 
stitution is  over  this  as  over  all  other  private  property  rights, 
and  there  is  no  power  which  can  divest  it  without  just  com- 
pensation. 

We  think  the  instructions  of  the  cdrcnit  court  were  clearly 
right,  and  there  is  no  error  therein. 

There  is  no  error  in  the  process  in  the  case.  It  was  made 
as  provided  by  law,  against  a  non-resident  corporation  having 
no  officer  or  agent  resident  in  the  county. 

There  was  no  error  in  the  refusal  of  the  court  to  remove  the 
case  from  New  Kent  County.  Not  the  slightest  ground  is 
shown  for  it.  And  it  may  be  reniarked  that  the  phiintiff  in 
error  selected  its  forum  when  if  thus  unlawfully  invaded  the 
property  rights  of  one  of  the  citizens  of  that  county. 

As  to  the  contention  concerning  the  summoning  of  the  jury 
by  the  sheriff,  because  he  was  interested  in  the  suit,  there  is  no 
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error  in  that  action  of  the  court  below, — 1.  Because  the  sheriflF 
does  not  appear  to  be  in  :iny  way  interested  in  the  suit;  and 
2.  Because  the  sherifT  did  not  in  fact  select  the  jury.  Upon 
objection  made,  the  judge  made  out  the  list,  and  gave  it  to  the 
deputy  sheriff  to  summon  the  required  venire. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no  error 
in  the  judgment  appealed  from,  and  the  same  must  be  affirmed. 


Frou  the  forbooinq  opinion  Judge  Lewis  diraented.  In  the  urst  plaoa^ 
he  was  of  the  opinion  that  the  amount  of  damages  awarded  was  greatly  m 
excess  of  the  value  of  the  plaintiff's  property.  The  assessed  value  of  the  fee 
of  the  plaintiff's  land  abutting  on  the  highway  was  only  $175,  while  the  dam- 
ages awarded  for  injuries  resulting  from  the  construction  of  a  line  of  tele- 
graph poles  was  $1,950.  This,  to  the  judge  s  mind,  indicated  an  unreasonable 
disparity  between  the  value  of  land  for  the  purposes  of  taxation  and  its  value 
for  telegraph  purposes. 

In  the  next  place,  the  judge  combated  the  doctrine  that  the  only  right 
which  the  public  has  in  a  public  highway  is  a  mere  right  of  passage  over  it^ 
in  the  manner  contemplated  when  it  was  first  constructed.  He  insisted  that 
the  highway  might  be  devoted  to  other  uses  and  purposes  of  the  same  gen- 
eral nature  and  public  utility,  and  thus  be  made  to  answer  siuch  further  ntes 
and  necessities  as  might  be  suggested  by  new  inventions';  and  in  support  of 
these  views,  he  relied  upon  Pierce  on  Railroads,  233;  Chcue  v.  SuUoi^  Mfy. 
Co,,  4  Cush.  152;  Peddicfyrd  v.  Baltimore  etc  B.  B.  Co.,  34  Md.  463;  Ooi/i- 
moniorahh  v.  Temple,  14  Gray,  69;  AUomey-Oeneral  v.  Mett-opolUan  B  B.Co.^ 
125  Mass.  515;  28  Am.  Rep.  264;  Smith  v.  CUy  Council,  33  Oratt.  208;  36  Am. 
Rep.  788;  Kehrer  v.  Bichmond,  81  Va.  745;  Pierce  v.  Drew,  136  Mass.  75;  49 
Am.  Rep.  7;  JuUa  Building  Aasn  v.  Bell  Telep/ume  Co,,  88  Ma  258;  57  Am. 
Rep.  398. 

CoMPARS  the  cftse  of  O^Nealv.  Oiiif  ^  Sherman,  77  Tex.  182,  anfe,  p.  743; 
in  which  it  is  stated  that  "  the  rule  that  land  taken  by  the  public  for  a  cer- 
tain use  cannot  be  appropriated  to  another  use,  to  the  detriment  of  the  owner, 
affords  the  only  adequate  proteotiou  of  a  citizen's  oonstitutional  right  to  be 
compensated  for  the  condemnation  or  use  of  his  property  for  the  public  ben- 
efit." The  public  acquires  an  easement  merely  in  highways,  — a  right  to  nae 
the  road  for  the  purpose  of  passing  and  rcpissing:  Stinaon  v.  Oardiner,  42  Me. 
248;  66  Am.  Dec.  281,  and  note;  State  v.  Buckner,  Phill..(N.  C.)  559;  98  Am. 
Dec.  83;  and  the  fee  remains  in  the  owners  of  the  lands  through  which  the  high« 
ways  run:  Williams  v.  Hew  York  C.  B.  B,  Co,,  16  N.  Y.  97;  69  Am.  Dec.  661. 
For  a  discassion  as  to  whether  a  telegraph  line  is  lui  additional  servitude  for 
which  the  owner  of  the  fee  of  a  highway  ma^t  be  compensated,  see  note  to 
Pieice  V.  Drew,  49  Am.  Rep.  14-19;  compare  note  to  Julia  Building  Am*n  v. 
Bell  Telephone  Co,,  57  Am.  Rep.  409-412. 
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Miller's  Administrator  v.  Pottbrfibld. 

(86  VlBOINIA,  87B.] 

Will,  Ooh STBUonoir  or.  —  A  Life  Estats  ovlt,  and  not  an  estate  in  fee,  ii 
given  to  a  widow  by  the  following  olause  in  her  husband**  will:  "I 
give  and  bequeath  to  my  beloved  wife  all  my  property,  both  real  and 
personal,  to  have  and  to  hold  the  same  for  her  own  use  and  benefit,  and 
also  to  make  such  disposition  of  the  same  that  she,  in  her  judgment^ 
may  deem  best,  should  it  beoome  necessary  that  a  part  or  all  should 
become  necessary  for  the  support  of  herself  and  W.  G.,  who  I  desire 
should  remain  with  her  during  her  lifetime,  and  have  such  oare  and  at- 
tention given  him  as  he  may  need.  After  the  death  of  my  wife,  I  will 
and  devise  that  any  and  all  property  remaining  unused  shall  be  given  to 
said  W.  G.,  to  have  and  to  nse  for  his  own  benefit,  or  to  make  such  die* 
poeition  of  as  may  be  deemed  best  for  his  interests." 

Iv  Construing  a  Will,  we  may,  in  addition  to  the  words,  look  to  the 
surrounding  oircumstancea;  as,  for  example,  the  situation  of  the  parties, 
the  ties  which  connect  the  testator  with  the  objects  of  his  bounty,  and  the 
motives  If  bich  appeared  to  influence  him  in  disposing  of  his  property. 

Will,  Construction  ow.  —  A  Gift  of  What  Hbmains  Undispobsd  of  may 
often  be  repugnant  to  the  first  gift,  or  too  nearly  so  to  vest  a  certain 
right;  iiuvertheless,  a  gift  is  good  of  what  shall  remain  at  the  death  of 
the  first  taker,  if  the  latter  has  only  a  life  estate  given,  or  if  such  gift  is 
preceded  by  a  power  of  disposition  so  restrained  in  its  exercise  that  a 
gift  of  what  is  left  evidently  refers  to  what  shall  remain  unappropriated 
and  unappoiufced  under  the  power. 

Wills,  Construcfion  of.  —  Whankvkr  a  Powsb  op  Disposal  Aoook- 
PANIBS  a  bequest  or  devise  of  a  life  estate,  whether  such  estate  be  given 
expressly  or  by  implication,  the  power  is  limited  to  such  disposition  as  a 
tenant  for  life  can  make,  unless  there  are  other  words  olearly  indicating 
that  a  larger  power  was  intended. 

Edward  Nichols^  and  W.  W,  and  B.  21  Crump^  for  the  appel- 
lants. 

Foster  and  Nelson^  for  the  appellees. 

I^RWis,  P.  ThiR  suit  was  begun  in  the  circuit  court  of 
Loudoun  County  by  the  administrator  of  Elizabeth  Miller, 
deceased,  for  a  construction  of  the  will  of  Frederick  Miller, 
the  deceased  husband  of  the  plaintiff's  intestate,  and  to  have 
the  estate  administered  under  the  direction  and  supervision 
of  the  court. 

Frederick  Miller  died  in  the  county  of  Loudoun  in  the  yenr 
1877,  seised  and  possessed  of  a  house  and  lot  containing  about 
one  and  a  half  acres  of  land,  situate  near  the  village  of  Lov- 
ettsville,  in  that  county,  and  a  small  amount  of  personalty. 
His  will,  which'was  duly  admitted  to  probate,  bears  date  July 
8,  1876,  and  contain  the  following  clause: — 

'*  I  give  and  bequeath  to  my  beloved  wife,  Elizabeth  Milleri 
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all  my  property,  both  real  and  personal,  to  have  and  to  hold 
the  same  for  her  own  ose  and  benefit,  and  also  to  make  such 
disposition  of  the  same  that  rhe,  in  her  judgment,  may  deem 
beat,  should  it  became  necessary  that  a  part  or  all  should  be- 
come necessary  for  the  support  of  herself  and  William  Garrett, 
who  I  desire  should  remain  with  her  during  her  lifetime,  and 
have  such  care  and  attention  given  him  aa  he  may  need.  After 
the  death  of  said  EUaabeth  Miller,  I  will  and  devise  that  any 
and  all  property  remaining  unused  shall  be  given  to  said 
William  Garrett,  to  have  and  to  use  for  his  own  benefit,  or  to 
make  such  disposition  of  as  may  be  deemed  best  for  his  inter- 
ests," 

The  question  to  be  determined  is,  whether,  under  this  clause 
of  the  will,  Elizabeth  Miller,  who  survived  her  husband,  took 
a  fee-simple  in  the  real  estate,  and  an  absolute  title  to  the  per* 
Kotialty,  as  the  cireait  court  held,  or  whether  sh^  took  a  life 
estate  only.     The  latter  view  is,  we  think,  the  correct  one. 

In  support  of  the  decree,  the  appellees  rely  upon  the  case  of 
May  V.  JoyneSf  20  Gratt.  692,  and  other  familiar  cases  in  this 
court  of  that  class,  beginning  with  Shermer  v.  Shermer,  1 
Wash.  266,  1  Am.  Dec.  460,  and  coming  down  to  Cole  v.  Cole, 
79  Va.  251.  But,  without  meaning  to  question  the  authority 
of  those  cases,  we  are  of  opinion  they  do  not  apply,  and  that 
the  present  case  must  be  governed  by  its  own  circumstances. 
In  each  of  those  cases  am  absdute  power  of  disposal  was  given 
to  the  first  taker,  which  necessarily,  according  to  a  well-settled 
and  undisputed  rule  of  law,  rendered  the  limitation  over  re- 
pugnant and  void.  Thus  in  May  v  Joynes^  20  Gratt.  692,  the 
testator  gave  the  estate  to  his  wife  for  life,  but ''  with  full 
power  to  make  sale  of  any  part  thereof,  aiid  to  convey  abso- 
lute titles  to  the  purchasers,  and  use  the  purciiase-money  for 
investment,  or  any  purpose  that  she  pleases,  with  only  this 
restriction,  that  whatever  remuina  at  her  death  shall"  be 
divided,  etc.  It  was  held  that  tliese  words  manifeeted  a  clear 
intent  to  give  to  the  wife  an  absolute  control  over  the  estate, 
and  consequently  enlarged  the  life  estate  into  an  absolute 
estate.  But  no  such  power  is  given  by  the  will  under  consid- 
eration in  this  case,  and  hence  there  is  an  obvious  distinction 
between  this  case  and  the  cases  just  referred  ta 

The  will,  as  is  by  no  means  uncommon  in  cases  of  wills,  is 
inartificially  drawn;  but,  taking  the  whole  nf  it  togctlier,  it 
shows  very  clearly  the  intention  of  the  testator.  Like  as  was 
•aid  by  Judge  Carr  of  the  will  construed  in  Madden  v.  Madden^ 
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2  Leigh,  877,  '*  there  are  no  technical  wards  or  forms  of  ex- 
pression in  it.  It  is  evidently  the  production  of  a  plain  man, 
who,  though  he  understood  very  well  what  he  meant  to  say, 
and  was  able  to  express  himself  quite  intelligently,  knew 
nothing  of  legal  forms  or  phrases.  To  ascertain  his  meaning, 
we  must  not  look  to  treatises  on  wills  or  to  adjudged  cases, 
but  to  the  words  he  has  used." 

In  addition  to  the  words,  however,  we  may  look  to  the  sur- 
rounding circumstances;  as,  for  example,  tlie  situation  of  the 
parties,  the  ties  which  connected  the  testator  with  the  objects 
of  his  bounty,  and  the  motives  which  probably  influenced  him 
in  disposing  of  his  property:  Colton  v.  Colion^  127  U.  S.  300; 
Hatcher  v.  Hatcher,  80  Va,  169,  And  if  we  construe  the  will 
before  us  in  this  light,  the  intention  of  the  testator,  which  has 
not  inaptly  been  termed  ^'  the  polar  star  of  construction,"  be- 
comes too  plain  to  be  misunderstood. 

As  appears  from  the  record,  the  testator  died  at  an  advanced 
age,  leaving  an  aged  widow,  but  no  child  or  descendant.  Wil- 
liam Garrett  was  a  person  of  weak  mind,  about  forty  years 
of  age,  and,  as  the  will  discloses,  was  an  object  of  the  testa- 
tor's anxious  solicitude.  In  his  early  infancy  he  had  been 
taken  by  the  testator  and  his  wife,  and  reared  in  their  family; 
and  they  not  only  furnished  him  with  a  home  and  supplied 
his  moderate  wants,  but  they  bestowed  upon  him,  as  the  evi- 
dence shows,  parental  care  and  affection  as  welL  Although 
weak  in  mind,  he  was  strong  in  body,  and  capable  of  doing 
hard  manual  labor.  He  worked  the  garden,  cut  wood,  culti- 
vated the  lot,  and  did  much  other  work  about  the  house,  such 
as  cooking,  washing,  etc.,  and  was  occasionally  employed  as  a 
farm-hand  in  the  neighborhood.  In  this  way,  independently 
of  his  services  at  home,  he  earned  from  fifty  to  seventy-five 
dollars  a  year,  which  was  received  by  the  testator  in  his  life- 
time, and  after  his  death  by  the  widow.  In  fact,  he  was  for 
yejirs  **  the  main  support "  of  the  family,  as  he  unquestion- 
ably was  of  the  widow  until  her  death. 

It  does  not  appear  that  the  testator  had  any  relatives  of  his 
own.  or  that  there  was  any  motive  or  reason  on  his  part  for 
wishing  his  property,  under  any  circun stances,  to  go  to  his 
wife's  relations.  If  the  latter  ever  rendered  any  service  or 
showed  any  attention  to  the  aged  couple,  the  record  does  not 
disclose  the  fact.  It  does  show,  however,  that  the  old  people 
'*  would  have  gone  to  the  poor-house  "  but  for  the  help  of  Gar- 
rett, as  their  income  from  other  sources  was  altogether  inade- 
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quale  for  their  maintenance  and  support.  What,  then,  more 
natural  than  that  the  testator,  in  disposing  of  his  property, 
should  have  selected  as  an  object  of  his  bounty  the  unfortu- 
nate, faithful,  and  well-beloved  Garrett?  Tndeed,  the  dictates 
of  humanity  and  justice  alike  required  that  he  should;  and 
we  think  he  has  effectually  done  so.  The  estate,  however,  was 
too  small  to  be  divided,  so  he  left  a  life  estate  to  the  wife  and 
a  remainder  to  Garrett,  making  provision,  also,  for  the  latter 
during  the  lifetime  of  the  former,  and  thus  in  all  respects 
seeming  to  have  been  influenced  by  motives  which  may  very 
reasonably  be  supposed  to  have  operated  with  him. 

At  all  events,  his  intention  is  too  clearly  manifested  to  be 
mistaken.  The  language  of  the  will  is:  *'  I  give  and  bequeath 
to  my  beloved  wife  all  my  property,  both  real  and  personal, 
to  have  and  to  hold  the  same  for  her  own  use  and  benefit." 
Now,  if  the  testator  had  stopped  here,  the  widow,  undoubtedly, 
would  have  have  taken  an  absolute  estate.  But  the  will  pro- 
ceeds as  follows:  ^^  And  also  to  make  such  disposition  of  the 
same  that  she,  in  her  judgment,  may  deem  best,  should  it  be- 
come necessary  that  a  part  or  all  should  become  necessary  for 
the  support  of  herself  and  William  Garrett,  who  I  desire 
should  remain  with  her  during  her  lifetime,  and  have  such 
care  and  attention  given  him  as  he  may  need."  This  language 
restrains  and  qualifies  that  which  precedes  it,  and  confines, 
as  it  was  obviously  intended  to  confine,  the  power  of  disposal 
to  the  single  case  mentioned;  that  is  to  say,  it  was  intended 
the  widow  should  have  the  use  of  the  property  for  life,  but 
the  power  to  dispose  of  it  she  was  not  to  have,  unless  a  sale, 
in  her  judgment,  should  become  necessary  for  the  support  of 
herself  and  Garrett.  In  thai  event,  and  in  that  event  only, 
was  she  authorized  to  dispose  of  the  corpus  of  the  estate.  And 
this  is  made  even  more  plain  by  that  which  follows,  namely: 
*' After  the  death  of  said  Elizabeth  Miller,  I  will  and  devise 
that  any  and  all  property  remaining  unused  shall  be  given  to 
said  William  Garrett,  to  have  and  to  use  for  his  own  benefit," 
etc. 

It  is  contended,  however,  that  the  words  "  all  property  re- 
maining unused,"  in  the  last-quoted  sentenoe,  import  abso- 
lute ownership,  and  there  is  no  doubt  that  the  same  or  similar 
words  in  other  wills  have  been  so  construed.  But,  as  already 
remarked,  we  are  not  to  be  governed  by  adjudged  cases  in  con- 
struing this  will,  but  by  the  intention  of  the  testator;  for  it  is 
that  which  gives  the  law  of  the  case,  if  it  be  not  inconsistent 
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with  any  rule  of  law.  Indeed,  it  had  been  seriously  questioned 
by  eminent  judges  whether,  in  the  construction  of  wills,  ad- 
judged cases  do  not  ofbener  mislead  thnn  correctly  guide  the 
judicial  expositor  in  arriving  at  the  testator's  intention.  But 
be  that  as  it  may,  they  should  never  be  allowed  to  disappoint 
the  intention,  if  effect  can  be  given  to  it 

As  we  have  seen,  there  are  no  technical  words  or  phrases  in 
the  will  before  us;  and  besides,  to  use  the  language  of  Mr. 
Justice  Miller,  in  Clarke  v.  Doorman* a  ExWs^  18  Wall.  493,  '*of 
all  legal  instruments,  wills  are  the  most  inartificial,  the  least 
to  be  governed  in  their  construction  by  the  settled  use  of  tech- 
nical legal  terms,  the  will  itself  being  often  tlie  production  of 
persons  not  only  ignorant  of  law,  but  of  the  correct  use  of  the 
language  in  which  it  is  written." 

The  principle  applicable  here  is  well  stated  in  a  recent 
work  on  wills,  as  follows:  "The  gift  of  what  remains  undis- 
posed of  may  often  be  repugnant  to  the  first  gift,  or  too  nearly 
so  to  vest  a  certain  right;  nevertheless,  a  gift  is  good  of  wliat 
shall  remain  at  the  death  of  the  first  taker,  if  the  latter  has 
only  a  life  estate  given  him,  or  if  such  gift  is  preceded  by  a 
power  of  disposition  so  restrained  in  its  exercise  that  the  gift 
of  what  is  left  refers  evidently  to  what  shall  remain  unap- 
propriated and  unappointed  under  the  power":  Schouler  on 
Wills,  sec.  592.  See  also  Keyes  on  Chattels,  sec.  170  (quoted 
with  approval  in  Randolph  v.  Wrighiy  81  Va.  608);  Hood  v. 
Haden,  82  Va.  588. 

This  principle  is  illustrated  by  the  case  of  Smith  v.  Bell^  6 
Pet.  68.  In  that  case,  there  was  a  bequest  to  the  testator's 
wife,  "to  and  for  her  own  use  and  benefit  and  disposal  abso- 
lutely," remainder  at  her  death  to  the  testator^s  son;  and  it 
was  held  that  the  bequest  to  the  son  cut  down  the  interest  of 
the  wife  to  a  life  estate.  The  subject  was  very  fully  consid- 
ered by  Chief  Justice  Marshall,  in  delivering  the  opinion  of 
the  court,  and  it  was  held  that  although  the  power  of  disposal 
given  the  wife  was  in  terms  absolute,  yet  thai,  taking  tiie 
whole  will  together,  and  construing  it  in  the  light  of  the  sur- 
rounding circumstances,  the  meaning  evidently  was,  such 
disposal  as  a  tenant  for  life  may  make.  In  the  course  of  tiie 
opinion,  referring  to  the  force  of  adjudged  cases,  the  chief 
justice  said:  "  The  construction  put  upon  words  in  one  will 
has  been  supposed  to  furnish  a  rule  for  construing  the  same 
words  in  other  wills,  and  thereby  to  furnish  some  settled  and 
fixed  rules  of  construction  which  ought  to  be  respected.     We 
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cannot  say  that  tbis  principle  ought  to  be  totally  disregarded, 
but  it  should  never  be  carried  bo  far  as  to  defeat  the  plain 
intent,  if  that  intent  may  be  carried  into  ezecutioa  without 
violating  the  rules  of  law." 

It  has  been  supposed  that  that  case  lays  down  a  different 
doctrine  from  that  established  by  the  decisions  of  this  ooort 
and  analogous  cases  elsewhere,  and  accordingly  its  authority, 
as  was  said  in  Cole  v.  Cole^  79  Va.  251,  has  been  questioned, 
as  the  cases  there  cited  show.  But  upon  a  careful  examina- 
tion of  the  case,  it  will  be  found,  we  think,  that  there  is  really 
no  such  conflict  between  the  cases  as  has  been  supposed;  and 
the  case  has  been  unqualifiedly  reaffirmed  by  the  supreme 
court  of  the  United  States  in  subsequent  cases. 

Thus  in  Brant  v.  Virginia  Coal  and  Iron  Co.,  93  U.  S.  326, 
a  testator  devised  and  bequeathed  to  his  wife  all  his  estate, 
"  to  have  and  to  hold  during  her  life,  and  to  do  with  as  she 
sees  proper  before  her  death";  and  it  was  held  that  she  took 
a  life  estate,  with  only  such  power  of  disposal  as  a  tenant  for 
life  can  have.  ^*The  language  used,"  said  the  court,  ^'admits 
of  no  other  conclusion;  and  the  accompanying  worda.  'to  do 
with  as  she  sees  proper  before  her  death,'  only  conferred  power 
to  deal  with  the  property  in  such  manner  as  she  might  choose, 
consistently  with  that  estate,  and  perhaps  without  liability  for 
waste  committed." 

So  in  OUes  v.  Little^  104  U.  S.  291,  a  testator  provided  in 
his  will  as  follows:  ''To  my  beloved  wife  I  give  and  bequeath 
all  my  estate,  real  and  personal,  of  which  I  may  die  seised, 
the  same  to  remain  and  be  hers,  with  full  power  to  dispose 
of  the  same  as  to  her  shall  seem  proper,  so  long  as  she  shall 
remain  my  widow;  upon  the  express  condition  that  if  she 
shall  marry  again,  then  it  is  my  will  that  all  of  the  estate 
herein  bequeathed,  or  whatever  may  remain,  shall  go  to  my 
surviving  children."  The  widow  conveyed  the  real  estate, 
and  afterwards  married;  and  it  was  held,  upon  the  authority 
of  Smith  V.  Bellj  6  Pet  68,  and  Brant  v.  Virginia  Coal  and 
Iron  Co.y  93  U.  S.  376,  that  the  estate  of  the  purchaser  deter- 
mined on  her  marriage.  "To  hold  otherwise,"  it  was  said, 
"  would  be  to  suppose  that  the  testator,  in  draughting  his  wiU, 
was  governed  by  abstruse  rules  of  law  in  regard  to  the  effect 
of  his  expressions,  of  which,  it  is  probable,  he  never  heard, 
and  had  not  the  slightest  conception." 

The  case  of  Morford  v.  Dieffenbacker,  54  Mich.  593,  was  de- 
cided upon  the  same  principle.    In  that  case  a  testatrix  de- 
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▼ised  certain  real  estate  to  her  mother  for  life,  with  power,  in 
case  the  property  should  prove  insuflBcient  for  her  support,  to 
disi)06e  of  so  much  of  it  as  might  be  necessary  for  that  pur- 
pose, and  then  provided  that  whatever  might  remain  at  her 
death  should  go  over  to  a  cousin.  It  was  contended  that  the 
mother  took  a  fee;  but  the  court,  speaking  by  Cooley,  C.  J., 
held  otherwise,  saying  she  took  a  life  estate  only,  with  a  con- 
ditional power  of  sale. 

A  still  stronger  case  is  Bibhens  v.  Potter,  10  Ch.  Div.  733,  de- 
cided in  1879.  In  that  case  the  testatrix  devised  all  her  estate 
to  a  sister,  •'  for  her  own  use  and  benefit  absolutely,"  and  after- 
wards, by  a  codicil  to  her  will,  which  she  directed  to  be  taken 
as  a  part  thereof,  said:  "After  the  death  of  my  sister,  I  give 
and  bequeath  all  property  of  mine  which  may  then  be  remain- 
ing to  my  brother";  and  it  was  held  by  the  vice-chancellor 
that  the  effect  of  the  codicil  was  to  cut  down  the  gift  to  the 
Bister  to  a  life  estate. 

Numerous  other  cases  to  the  same  effect  might  be  cited. 
They  all  show,  as  was  said  in  the  Brant  case,  that  where  a 
power  of  disposal  accompanies  a  bequest  or  devise  of  a  life 
estate,  whether  such  estate  be  given  expressly  or  by  implica- 
tion, the  power  is  limited  to  such  disposition  as  a  tenant  for 
life  can  make,  unless  there  are  other  words  clearly  indicating 
that  a  larger  power  was  intended:  See  Bradley  v.  Westcott^  13 
Ves.  445;  Smith  v.  Snow,  123  Mass.  323;  Minot  v.  Prescott,  14 
Mass.  496;  Boyd  v.  Strahan,  36  111.  355;  Terry  t.  Wiggins,  47 
N.  Y.  512;  Walker  v.  Pntchard,  121-  111.  221;  Madden  v.  Mad^ 
den,  2  Leigh,  377;  Johns  v.  Johns,  86  Va.  333. 

As  this  view  of  the  subject  is  decisive  of  the  case,  no  other 
question  need  be  considered.  The  decree  must  therefore  be 
reversed,  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 


Wtllb,  CoKSTRUcnoN  ov.  —  In  the  oonstrnctton  of  wills,  the  courts  may 
take  into  consideration  the  sorronnding  cinnunstanees  nnder  which  the  testa- 
tor makes  his  will,  as  well  as  the  condition  of  his  property  and  family:  EUioU 
▼.  £UioU,  117  Ind.  380;  10  Am.  St  Rep.  54,  and  note.  Effect  of  a  devise  to 
a  wife  and  daughter,  the  property  not  to  be  disposed  of,  but  to  be  kept  for 
their  heirs:  CarpenUT  T.  Vam  OUnder,  127  UL  42;  11  Am.  St  Rep.  92,  and 
Boietteiieq. 
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FUGATB    V.    MoOBB. 

f86  VtBOtmA,  I04ft.1 

Odiwliov  ov  Laws.  —  A  Grant  or  ADMUfiarRAnoH  has  §m&nJlj  bo  opsr»- 
tioii  oatside  of  the  state  from  whose  jarisdiotioo  it  was  dsriTod.  Hmioev 
ordinarily,  no  suit  can  bs  maiutaiaed  by  or  against  any  executor  or  ad* 
ministrator  in  his  official  capacity  in  the  oonrts  of  another  state  from 
that  in  which  he  was  appointed. 

CoHFUCT  07  Laws  ~  Forbiom  Exbcutob,  Soit  aoainst.  —  One  appointed 
ezeentor  in  another  state,  but  who  resides  in  this  state,  aud  who  hi^ 
ooUeeted  assets  in  the  state  where  he  was  appointed,  which  he  has  not 
brought  into  this  state,  cannot  be  sued  here  fcnr  the  purpose  of  recover* 
ing  a  legacy  to  which  the  complain  int  claims  to  be  entitled  nnder  the 
will  of  the  defendant's  testator. 

Duncan  and  Sewell^  for  the  appellant. 
A.  L,  Pridemore^  for  the  appellees. 

Lewis,  P.  The  testator,  at  his  death,  in  1880,  was  domi- 
ciled in  Tennessee,  and  there  the  will  was  proved,  and  the 
executor  qualified.  No  administration  upon  the  estate  has 
ever  been  granted  in  Virginia.  The  legacy  sued  for  is  claimed 
under  the  second  clause  of  the  will,  which  is  as  follows:  — 

'*  2.  I  give  and  bequeath  to  Martha  J.  Combs,  daughter  of 
Virginia  A.  Combs,  deceased,  five  hundred  dollars  out  of  the 
G.  B.  Short  debt,  when  collected  and  put  at  interest,  includ- 
ing the  amount  due  her  in  my  hands  from  the  estate  of  Vir- 
ginia A.  Combs,  deceased;  and  if  the  above  Martha  J.  Combs 
should  die,  leaving  no  heirs  of  her  body,  the  said  an:ount  to 
be  divided  equally  between  my  heirs." 

The  bill  alleges  that  the  complainant  Moore,  after  the  tes- 
tator's death,  intermarried  with  the  said  Martha,  since  de- 
ceased, and  had  issue  by  her,  who  survived  her  about  three 
months,  leaving  the  complainant  its  sole  distributee;  that 
both  the  complainant  and  the  defendant,  the  executor,  reside 
ill  Lee  County,  in  this  state;  that  the  Short  debt  ^  was 
owing"  in  that  county;  that  the  same  has  been  *' collected  by 
the  said  executor,"  and  that  the  jmoney  remains  undisbursed 
in  iiis  hands.  The  object  of  the  bill,  therefore,  as  averred, 
is  "to  enforce  said  trust,  and  to  compel  the  defendant  to  paj 
said  legacy." 

There  was  a  den.nnvr  to  the  bill,  on  the  ground, — 1.  Of 
want  of  jurisdiction,  inasmuch  as  the  bill  shows  on  ita  face 
that  the  defendant  has  never  been  appointed  or  qualified  as 
the  personal  representative  of  the  testator  in  this  state,  but  in 
Tennessee  only,  where  the  testator  waa  domiciled;  and  2.  Be- 
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cause  the  complainant,  not  being  the  personal  representative^ 
either  of  bis  deceased  wife  or  of  their  deceased  infant  child, 
bad  no  right  to  sue. 

The  defendant  also  answered  the  bill,  denying,  among  other 
things,  that  the  Short  debt  was  payable  in  this  state,  and 
averring  that  Short,  the  debtor,  resided  in  Hancock  County, 
in  Tennessee,  and  that  the  debt  had  there  been  collected. 

Afterwards  an  amended  bill  was  filed,  in  which  it  was 
charged  that  the  Short  debt  was  secured  by  a  lien  on  certain 
real  estate  in  Tennessee,  which  had  been  sold  to  enforce  the 
lien;  that  at  the  sale  the  defendant  purchased  the  land  for  a 
sum  sufficient  to  pay  the  debt,  and  now  owes  the  purchase- 
money.  To  this  the  defendant  answered  that  he  had  not 
bought  the  land  for  himself  individually,  but  for  the  estate, 
and  that  he  owed  nothing  on  account  thereof.  He  admitted, 
however,  that  the  debt  had  been  collected.  He  also  demurred 
to  the  amended  bill.  Afterwards,  Reese  D.  Flanary,  adminis- 
trator of  the  deceased  wife,  and  also  of  her  deceased  child, 
was,  by  consent,  made  a  party  plaintiff  to  .the  suit,  and  when 
the  cause  came  on  to  be  heard,  a  decree  was  entered,  directing 
the  legacy  to  be  paid  to  him,  which  is  the  decree  appeal(*d 
from. 

It  does  not  appear  from  the  record  whnt  disposition  was 
made  of  the  demurrers  to  the  original  and  amended  bills,  but 
as  the  decree  adjudicates  the  principles  of  the  cause,  we  nnist 
assume  that  they  were  overruled:  Alnttheioa  v.  Jenkins^  80  Va 
463. 

A  number  of  questions  were  discussed  in  the  argument  at 
the  bar,  of  which  one  of  tlic  principal  was,  whether  the  legacy 
is  a  vested  or  contingent  one;  but  in  the  view  we  take  of  the 
case,  it  will  not  Lc  nccoHsary  to  ))nRS  upon  thnt  quceition.  W'e 
think  the  objeclion  to  the  jurisdiclion  must  be  sustained,  ai.  1, 
therefore,  that  the  case  must  go  off  on  tliat  ground. 

It  is  an  established  general  rule  tlmt  a  grant  of  adinin*»-tra* 
tion  has  no  legal  operation  oui.^itle  of  the  state  from  vvi.nse 
jurisdiction  it  was  derived.  Hence,  ordinarily,  no  suit  can  be 
maintained  by  any  executor  or  administrator,  or  agiiinst  any 
executor  or  administrator,  in  his  official  capacity,  in  the  cruris 
of  any  other  state:  Story  on  Conflict  of  Laws,  7th  ed.,  sec  ',  i  3; 
1  Barb.  Cb.  168;  Andrem  ▼.  Avory^  14  Gratt  229,  73  Am. 
Dec.  865;  Harvey  ▼•  Biehardif  1  Mason,  881.  If,  however,  an 
executor  or  administrator  abould  fo  into  another  state,  and 
there,  without  taking  mii  new  letters  of  administration,  should 
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collect  debts  or  other  assets  of  his  decedent  found  there,  he 
would  be  liable  to  be  sued  in  the  courts  of  that  country  by 
any  creditor  there,  and  held  liable  to  the  extent  of  the  assets 
BO  collected.  And  in  Tunstall  t.  PoUardf  11  Leigh,  1,  it  was 
decided  that  an  executor  who  has  qualified  and  received  as- 
sets in  a  foreign  country,  and  has  brought  them  into  this  state, 
is  liable  to  be  sued  and  to  be  compelled  to  account  here,  al- 
though he  has  never  qualified  here,  and  although  he  may  have 
received  no  assets  here. 

The  present  case,  however,  is  not  within  the  principle  of 
that  decision,  for  here  no  assets  have  been  collected  in  this 
state,  nor  have  any  been  brought  hither  by  the  defendant. 
The  charge  in  the  amended  bill  that  the  land  upon  which  the 
Short  debt  was  secured  was  purchased  by  the  defendant,  and 
that  he  now  owes  the  purchase-money  out  of  which  the  legacy 
is  payable,  is  denied  in  the  answer,  and  the  agreed  statement 
of  facts  in  the  record,  upon  which  the  case  was  decided,  is  in 
conformity  with  the  averments  of  the  answer  on  that  point. 
According  to  those  averments,  the  land  was  purchased  by  the 
executor,  not  for  himself,  but  for  the  estate,  and  it  is  neither 
alleged  nor  proven  that  under  the  laws  of  Tennessee  the  pur* 
chase  for  the  estate  was  not  a  valid  one.  It  is  admitted,  how- 
ever, that  the  debt  has  been  collected,  so  that  the  case  stands 
upon  the  same  footing  as  if  the  land  had  been  sold  to  a 
stranger  for  cash.  The  fact  that  the  executor  resides  in  this 
state  does  not  affect  the  case.  He  is  none  the  less  a  foreign 
executor  on  that  account.  The  testator  at  his  death  was  an 
inhabitant  of  Tennessee;  the  executor  qualified  there;  admin- 
istration has  never  been  granted  here;  and  no  assets  of  the 
testator  are,  or  at  any  time  have  been,  in  this  state,  and  thai 
is  decisive  of  the  case,  so  far  as  the  queslion  of  jurisdiction  is 
concerned. 

The  jurisdiction  is  sought  to  be  maintained  on  the  ground 
of  a  personal  trust  in  the  executor,  which,  it  is  insisted,  ma/ 
be  enforced  in  the  courts  of  this  state,  and  Qovemar  v.  Williams^ 
3  Ired.  152,  38  Am.  Dec.  712,  cited  in  I  Rob.  (Va.)  179,  is  relied 
upon.  In  that  case,  it  is  true.  Chief  Justice  Ruffin  expressed 
the  opinion  that  an  administrator  may  be  compelled  to  account 
in  a  court  of  equity,  where  he  may  be  found,  to  those  entitled 
to  the  estate,  wherever  it  may  be  situate,  on  the  ground  of  a 
personal  trust,  no  matter  where  it  may  have  been  assumed. 
But  the  remark  was  purely  eMter  (the  case  being  an  action  ai 
law,  and  consequerrtly  ne  suefa  ^estion  being  befote  the  court), 


Sept.  1890.]  FuGATB  v.  Moorb.  929 

and  is  therefore  not  authority  even  in  the  courts  of  North 
Carolina. 

The  doctrine  is  strongly  combated  by  Mr.  Justice  Story  in 
his  treatise  on  the  conflict  of  laws,  section  514,  where  numerous 
authorities  are  cited,  including  DooUttle  v.  Lewia^  7  Johns.  Ch. 
46,  11  Am.  Dec.  389,  in  which  case  Chancellor  Kent  said: 
**  It  is  well  settled  that  a  party  cannot  sue  or  defend  in  our 
courts,  as  executor  or  administrator,  under  the  authority  of  a 
foreign  court  of  probate.  Our  courts  take  no  notice  of  a  for- 
eign administration,  and  before  we  can  recognize  the  personal 
representative  of  the  deceased  in  his  representative  character, 
he  must  be  clothed  with  authority  derived  from  our  law.  Ad« 
ministration  only  extends  to  the  assets  of  the  intestate  within 
the  state  where  it  was  granted.  If  it  were  otherwise,  the  assets 
might  be  drawn  out  of  the  state,  to  the  great  inconvenience  of 
domestic  creditors,  and  be  distributed  perhaps  on  very  dif- 
ferent terms,  according  to  the  laws  of  another  jurisdiction." 
See  also  Vaughan  v.  Northup^  16  Pet.  1;  1  Lomax  on  Execu- 
tors, 142. 

This  doctrine,  it  is  true,  has  been  modified  in  Virginia  to  the 
extent  of  holding,  as  we  have  seen,  that  where  a  foreign  execu- 
tor comes  into  this  state,  bringing  assets  with  him,  he  may 
be  sued  here.  But  that,  as  we  have  also  seen,  does  not  affect 
the  present  case,  nor  are  we  aware  of  any  principle  upon  which 
the  unqualified  doctrine  enunciated  by  Chief  Justice  Ruffin, 
and  contended  for  here,  can  be  supported. 

The  decree  must  therefore  be  reversed,  and  the  bill  dismissed 
for  want  of  jurisdiction. 

FoRVZQN  BzECUTOBfl  OR  ADMiNisTBATOita.  — Am  to  tetioDt  by  or  againsl 
foreign  ezecators  or  adminiBtrators,  tee  Johnmm  ▼.  WaUis,  112  N.  T.  230; 
8  Am.  St.  Bep.  742,  and  note.  In  Durie  ▼.  BkntveU,  49  N.  J.  L.  114.  it  was 
decided  that  in  New  Jersey  foreign  administrators  oould  not  be  soed  ia 
their  representative  capacity. 
▲m.  St.  Bsr.,  Vou  XIX— V 
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JjntntALTT,  ]iiriff<1f ction  of,  orw  what  waters  extends.  227. 
jvrisdietion  of,  tide,  ebb  an<i  flow  of,  is  no  test  of,  227,  228^ 

Bajtk,  liability  of,  for  ite  correspondents,  216. 

•bock,  holder's  remedy  for  non-payment  is  against  drawer,  6\0, 

•book,  whether  operates  as  an  assignment  before  it^  acceptanoe,  009-611. 

ODMHEBaiAL  Agbnot,  false  information,  liability  of  one  who  furnishes  to^  74ti 
OoMTLIor  or  Laws,  debt,  change  of  mtu9  of,  and  its  results.  146. 

debt»  §UuB  of,  wliertt  located,  145. 

exemption  laws,  extraterritorial,  effect  of,  146-149. 

laws  of  other  states,  presumption  concerning,  146. 

place  of  creation  of  contract  or  debt,  laws  of  control,  14& 
CkuvsTiTUTioNAL  Law,  Statute  proposing  an  amenilment  to  the  oooftitiitioiit 
title  of,  is  unnecessary,  872. 

ftatute,  subject  of,  when  properly  expressed  in  the  title,  878L 

trustee's  conveyance  of  legal  title  of,  may  be  authorized  by  statute,  S71L 

trustee's  eonyeyance  of  interests  of  his  ceUuU  que  tnui,  when  may  not  b« 
authorised  by  special  statutes,  273. 
OOMTBTAMOU  by  trustees  are  always  valid  at  Uw,  967. 

by  trustees,  essentials  of,  291,  292. 

by  trustees,  in  oontraventiou  of  trust,  statutes  avoiding,  26& 

by  trustees,  reoitals  in,  292. 

by  trnsteea,  when  deemed  to  be  in  execution  of  trust,  292,  29S. 

fraudulent,  from  husband  to  wife.  667. 

fraudulent,  voluntary  transfers,  067. 

fraudulent,  who  may  attack,  657. 
OosPORATiON,  stock  in  another  corporation,  right  to  acquire  and  hold*  IIIL 
CovMTiis,  liability  of,  for  acts  of  officers  and  servants,  882. 
Gbimih AL  Law,  drunkenuess  as  an  excuse  for  crime,  887. 

libel  or  slander,  evidence  of,  in  mitigation  of  an  assault,  891. 

stolen  property,  possession  of,  as  evidence  of  crime,  826^  844. 

Vnmmov  of  desertion  of  one  spouse  by  the  other,  488. 

of  peddlers,  649.      . 

of  navigable  waters,  227,  228. 
DiyoROi,  omelty,  desertion  and  drunkonness  ss  grounds  for,  4XL 

■uoTioifS,  burden  of  proof  in  contests,  667« 
•lectors,  qualifications  of,  667. 
evidence,  declarations  of  voter,  667. 
evidence  to  show  for  whom  a  voter  votsd,  667« 
plea- lings  in  contests  of,  568. 
registration  of  voters,  568. 
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SmyBirr  DoMinr,  benefite  to  be  considered  and  aHowed  for,  4Ml 

eompansation,  measure  of,  general  rales  for  aaoertaining;  409. 

oompensation,  what  is,  458. 

eompensation,  who  entitled  to,  458^  459. 

damagee  for  taking,  and  how  eatiuiated,  459. 

damages,  opinion  of  witneasee  eonoeming,  460L 
tamr,  foreiUe,  by  owner,  oocnpant  may  maintain  action  of  tnwpMi  fer*  §€fm 

foroible,  by  owner  on  his  own  lands  not  permitted,  544-547. 
SfiDBiiOB,  altered  writings,  burden  of  proof  eonoeming  673. 

oonfesaiona,  when  admissible,  815. 

eenapirators*  declarations  of,  825. 

fraud,  eireumstantial  evidence  of,  668. 

possession  of  stolen  property,  826,  844. 
■uuuTiOH,  bequests  or  devjses  of  property  to  be  bold  exempt  from.  §84. 

exemption  of  debt  from,  effeot  o^  in  ganuahmeut  in  anothor  atati^  14^ 
149. 

garnishment,  defenses  which  garnishee  must  urge»  787. 

garnishment  of  debts  due  non-residents,  751. 

wages,  garnishment  of,  exemption  should  be  urged  by  employer,  7f7. 
BzMUTORS  AND  ADMiNisnuTORB,  contracts  of,  bind  them  personaUy,  97. 

eontracta  of,  create  no  liens  enforceable  against  estates,  68. 

FoMiBUi'  Bntbt  aiiD  DcrAIliu^  pemseMcn,  owaer  not  aUowad  tm  take 
foroibly,  544. 
possession,  owner  who  takea  forcibly  mnal  aanendert  548w 
statntee  eonceming,  general  purpose  of^  544 

(iAaiKWauMt  of  debt  exempt  ia  state  where  it  waa  created,  and  where  ered* 
iter  resides,  145-149. 
«f  debt  in  a  state  where  creditor  does  not  resldeb  148-149. 

HlOBWATB,  land-owner's  right  and  interest  in  lead  eorered  by,  747* 

naea  to  which  may  be  appropriated  without  giving  laad-owner  ttm  ifgM 
to  further  oompensation,  918w 

HvsBANB  AKD  Wm^  desertion  of  one  by  the  ellMr«  whail  i%  4SIL 
residence,  right  of  husband  to  erieoti  439^ 

IWAim,  negligence,  contributory,  when  will  not  prednde  necovery,  IL 
mei^genoe  of  parents  er  oustodiaiia  ol»  when  will  not  pievmit  leooveiy 

for  injuries^  21. 
negligence,  when  notimpated  to^  9L 
Ihrkskfebs,  right  of,  to  exclude  from  inn  peraons  wlm  an  Mt  g«eal^  981 
tlvsuEAVOB,  oral  waiver  of  oonditione  in  policy,  728. 
'        parol  waivers  of  breaches  of  conditions,  when  inoperative,  838. 
proofs  of  loss,  defects  in,  when  waived,  722. 
waiver,  local  agents,  when  not  competent  to  make,  124. 
bnnrBANOB  Compamixs,  mutual  benefit  asaociationi^  when  deemed  taba^  781» 
782. 
mutual  banefit  associations,  vhen  deemed  aetl  to  ba^  799L 

JmtQKMKT  of  Justice  of  the  peace,  efEset  of  as  iw  adJu^Ucata,  899. 

vacating  for  surprise  or  excusable  neglect,  533. 
JvDOMXiiTa,  action  to  set  aside  for  want  of  Jurisdiction,  S18L 

collateral  attacks  upon,  755. 

nuanomer  in,  772. 


Imdcz  to  ths  N0TB8.  9SS 

fcBBDlcnoir,  smcndinent  of  affidavit  to  establisli,  247. 

debt  created  in  one  state  and  due  to  a  resident  there,  gamiibiiMBt  cf  Ib 

another  state,  145-149. 
JvBT  Trial,  permitting  ooaneel  to  make  improper  remarks  in  preeeiioe  «f 

jury,  S18. 

LaKBS,  navigable,  soil  under,  ownership  of  in  United  Statae,  SMK 

ownership  of  soil  under,  and  right  of  fishory  in,  aooording  to  Bnglwh  lav, 

2;K). 
riparian  owner's  rights  in  navigaHle,  fSO. 
Land-ownkk,  right  of,  to  take  poosesrioB  of  his  lands,  643-M7* 
LiBKL  OB  SuuniKB,  mitigatiug  an  assault  by  evidence  of,  801* 


MiiiiRiAOB,  emelty,  what  a  ground  for  divorce,  433L 

definition  and  essentials  o^  409. 

desertion  detinod,  433. 

drunkenness  as  a  ground  for  divorce,  481. 

presumption  of,  409. 

solemnization  of,  when  necessary,  409. 
M  ARTCR  AMD  Srrtant,  duty  of  master  not  to  expose  serraat  to  danger,  19t. 

fellow-servants,  section-master  and  seotion-hand  are,  306w 

fellow-servants  and  vice-principals,  who  are,  197,  198b 

superior  servants,  liability  of  master  for  acts  of,  SIOL 

wrongful  act  of  servant,  masisr's  lialnlity  for,  712. 
Mbcuanics'  Likns,  agreement  between  original  contractor  and  owner  ttal  ■• 
lien  shall  be  tiled,  699,  700. 

oonstruction  of  statutes  re(*arding,  717. 

■ab-oontractor's  right  to  lien,  whether  may  be  destroyod  by  sfcipsilatiai 
in  oontraet  of  original  contractor,  699,  700. 
If  OBTOAOOB  in  possession,  restraining  from  committing  waste,  8Mi 

timber,  right  of  to  sell,  394. 
If  *KiairAL  C0BPOBATI02V8,  streets,  abutting  land*ownors'  rights  in,  469« 
IfBTlTAii  Bbnetit  A8800IATIOK8  ate  insttranco  eompaoia^  and  ■■miot  la 
statutes  relating  to  insurauoe,  781,  782. 

assessments  not  legslly  made  need  not  be  paid,  784. 
imeute,  notice  of,  when  required,  783. 
iments,  subordinate  lodge  cannot  waive  payment  of^  T&L 
lignment  of  beneficial  interests,  791. 

hsneficiarias,  change  in,  by  marriage  of  member,  787. 

beneficiaries,  change  of,  789. 

beneficiaries,  change  of,  affected  by  assignmsnt,  790. 

beneficiaries,  change  of,  restrictions  upon,  790. 

beneficiaries,  dependents,  who  are,  787. 

beneficiaries,  designati«A  of,  mast  be  made  in  mods  provided  bj  lasr, 
786 

beneficiaries,  designation  of  person  not  entitled  to  be,  78ft. 

beneficiaries,  failure  to  designate,  789. 

beneficiaries,  insurable  interest,  whether  essential  to,  791. 

beneficiaries,  interest  of,  when  becomes  vested,  789. 

beneficiaries,  nature  of  interests  of,  789. 

bsneficianes,  rules  for  determining  who  may  be,  786. 

beneiiciaries,  statute  deaignaiiiijir  controls,  786. 

beneficiaries,  who  may  be,  7r7,  788. 

oontracLs  butwueu,  and  their  members  are  contracts  of  insurance,  782L 
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MVTVAii  BmrnriT  AssooiATzoirfl,  contracts  betweeOf  and  thalr  mamben  an 
nibjeot  to  charter  and  by-lawa,  782. 
dMnotion  between,  and  inanrance  oompanieii  78L 
forleitare,  burden  of  proof  regarding^  784. 
forfeiture  by  using  intoxicating  liquora  as  a  bererage,  78S. 
forfeiture  for  false  answers,  78d. 
forfeiture  for  non-payment  of  assessments,  tboa^  they  have  snmwtiniai 

been  accepted  after  delinquent^  780. 
forfeiture  of  rights  of  members  is  not  favored,  788. 
forfeiture,  wairer  by  aocepting  payment  of  assessments  after,  784b 
forfeiture,  waiver  by  subsequent  levy  and  payment  of  assessmentsy  780L 
forfeiture,  waiver  of  right  to  enforce,  788. 
forfeiture,  when  not  enforceable,  788. 
members,  rights  of,  by  what  determined,  780. 
reinstatement,  officers  when  may  not  refuse,  784,  788. 

NiOLiOBNCs,  cattle  killed  by  railroad,  presumption  regardingp  ITt. 
NoncB  of  a  trust,  when  and  to  whom  imputed*  266^  267* 

tenants'  possession,  operation  of  as,  248. 
NuiSAMOB,  gunpowder,  keeping  of,  when  ia  %  88L 

powder-magasines,  when  are,  88L 

tenants'  liability  for,  704. 

OfrioXRS,  bond,  failure  to  file,  effect  of^  ML 

removal,  when  entitled  to  hearing  before^  90L 

PiDDLKita,  farmers  selling  their  produce  are  not^  850L 

who  are,  649. 
P088BR8IOK,  right  of  land-owner  after  taking  ponevieii  to  oxpel  oeoopaat  bj 
force,  647. 
right  of  land-owner  to  take  without  force,  648. 
right  of  owner  of  lands  to  expel  wrongful  occupant  by  foroe^  048.  O40L 
right  of  owner  of  lands  to  forcibly  enter  thereon,  644. 
right  of  owner  of  lands  to  take  from  a  trespasser,  648. 
trespass,  action  of,  against  land-owner  for  taking  forcibly,  048. 
Fbxnoipal  and  Aqbmt,  false  representationa  of  agents  whan  bind  prineipa^ 
604. 
loan  agent,  who  liable  for,  827. 

Railroad,  presumptions  of  negligence  arisbig  from  kOltng  of  atoek,  ITU 
lUiLWATS,  passengers  injured  while  riding  in  baggaga-oir,  087* 

passengers,  who  are  not,  687. 

trespassers  upon,  liability  for  injuring;  683. 

Salu,  rescission  by  Tender,  because  of  false  representationa,  748. 
Spsoino  PiRTORicAivcs  of  contract  to  aell  corporate  atook,  428. 
Statutbs,  construction  by  seeking  intent  of  legislature^  403. 

TiLBORAPH  CoMPANT.  delivery  of  message,  what  sufficient^  769. 

Trndkr,  discharge  of  lien  by,  252. 

Trustekr,  contracts  of,  impose  a  personal  liability  only,  67. 

lien  of  against  trust  estates,  68. 

lien  of  against  trust  estates,  subrogation  of  creditors  to^  68,  69l 

personal  liability  oF,  creditor  may  waive,  70. 

persons  dealing  with,  must  take  notice  of  limitations  of  powers  o^  87* 

reimburseuieat  out  of  trust  estates,  and  how  enforceable,  70-72. 
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buwui*  8ALIB,  adjonmment  of,  right  and  doty  of  Ueatw  to  arfa*,  991. 
adjoorniiMiit  of,  notice  to  bo  giren  after,  291. 

after  payment  of  debt,  for  teonrity  of  whioh  the  trait  waa  ereated,  274. 
after  atatate  of  limitatious  haa  run  againat  the  debt  to  aeeore  wUeh  Hm 

power  of  lale  waa  confeiTed,  274 
after  termination  of  power  of  tale  is  Told,  278^ 
after  time  when  they  were  directed  to  sell,  2761 
all  the  tmateea  mast  participate  in,  277. 

application  of  pnrchase-money,  pnrohaaeni  mnstaeelo^  wkiB»  ttL 
application  of  purchase-nioney,  pnrehaserswheneKQiierakad  tnm 

ing  to^  281-283. 
assent  required  by  creator  of  tmst  mnst  be  proearad«  STil 
before  time  when  they  were  directed  to  sell,  27& 
bona  fidt  purchaser,  who  is  a,  266. 

AoMO  fdt  pnrchaser,  protection  of  from  secret  franda  er  dafaolii 
tOMOi  tsmftoT^  when  applies  to,  279. 
concnrrenoe  of  all  trnstees  is  reqnired,  277. 
conditions  anthorixing  sale,  when  trnstees  may  dstarmlae  esislenoe  e^ 

279. 
conditions  imposed  by  creator  of  tmst  most  be  obserred,  278L 
conditions  and  restraints  upon  powers  to  sell,  278. 
co-trustees  must  all  be  present  at  the  sale,  277»  278L 
ooDveyances  by  one  of  several  trustees,  effect  o^  on  his  legal  title,  268. 
conveyances  by  trustees  operate  upon  legal  titie^  whether  in  contrave»* 

tion  of  tmst  or  not,  267. 
conveyances  by,  where  held  not  to  transfer  legal  titie,  267»  268. 
oooveyanoes  in  contravention  of  tmst,  statutes  avoiding,  how  oonatraed, 

268. 
conveyances  in  contravention  of  trust,  statutes  avoiding,  5268. 
oonveyancea  in  contravention  of  trust,  statutes  making  void  at  law,  268. 
conveyance  of  trustee  executed  by  his  attorney  in  fact,  276. 
conveyances  upon,  essentials  of,  291. 
conveyances  upon,  recitals  in,  effect  of,  as  evidenoe,  298. 
conveyances  upon,  recitals,  necessity  of,  292. 
oonveyances  upon,  recitals  which  should  contain,  298. 
conveyances  upon,  whether  void  at  law,  296,  296. 
conveyances  upon,  when  deemed  to  be  pursuant  to  powers  given  by  tb« 

trust,  292,  293. 
death  of  trustee,  who  may  exercise  power  of  sale  after,  290.  * 

delegation  of  one  trustee  of  his  powers  to  his  co-trustee,  277. 
delegation  of  trustee^s  powers,  to  what  extent  permitted,  277. 
delegation  of  trastee's  powers,  when  not  permitted,  276,  277. 
division  of  property  into  parcels  suitable  for  sale^  286. 
duties  of  trnstees  in  conducting,  285.    - 
duties  of  trustees  to  clear  up  title,  286. 
en  mautt  when  voidable,  286. 
equity  may  authorize,  272. 

estate  of  inheritance,  when  may  be  transferred  by,  270. 
estate  of  trustee  is  limited  by  the  purposes  of  his  trust,  270. 
estate  transferred  cannot  exceed  that  vested  in  trustee,  269. 
estate  which  may  be  transferred  by,  is  co-extensive  with  the  purposes  df 

of  the  trust,  270. 
for  cash  or  on  credit,  288. 
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TMMTBi'  SAX.ii^  gTMitor  of  original  pnrdiMer  li  proiteted 

and  irrsgnlaritieiy  296. 
implied  powtn  of  wlo*  271. 
implied  powor  to  aell,  wboa  exists  271,  272. 
inadequju^  of  prioe  u  a  groaad  for  avoiding,  285,  288. 
invalid  becaose  made  after  expiration  of  power  of  nle,  278L 
invalid  becaose  made  before  power  to  sell  exists,  275,  279. 
invalid  beeause  mode  of  sale  prescribed  by  tmstee  was  not  pnmad* 
invalid  beoauae  no  neoeMity  therefor  existed,  280. 
nade  befcyre  time  at  which  power  of  sale  oould  be  exeroiBed,  279L 
mode  of  making  sale,  trustees  may  choose  when,  2SL 
mode  of  sale  prescribed  by  creator  of  trast  most  be  panned,  28QL 
new  trustee  may  be  appointed  to  make,  290. 
notioe  of  ailjonrned  sales,  291. 
aatioe  of  sale,  dafeets  in,  when  avoid  the  sale,  287. 
notioe  of  sale,  how  and  for  what  length  of  time  shoold  be  given,  287* 
notice  of  sale,  misrecitals  and  other  errors  in,  288. 
notice  of  sale  most  be  given  as  directed  in  tmst  deed,  280,  S81« 
notice  of  sale,  posting  of,  287. 
notice  of  sale,  Sunday  posting  or  publication  of,  287« 
notice  of  sale,  weekly  or  daily  publications  of,  287. 
notice  of  sale,  what  should  contain,  288. 
notioe  of  sale,  when  need  not  be  given,  286,  287. 
notice  of  trusty  when  and  to  whom  imputed,  266,  267. 
power  of  trustees  to  sell,  270^272. 
power  of  tmstees  to  sell  arises  from  direction  to  do  something  to  wliiA 

sale  is  necessary,  271. 
power  of  tmstees  to  sell,  charge  of  debts  against  lands  does  not  neato, 

272. 
power  of  trustees  to  sell,  death  of  creator  of  tmst  does  not  affect^  276u 
power  of  trustees  to  sell  does  not  support  their  partition  or  exchangs, 

273. 
power  of  trastoes  to  sell,  exercise  of,  before  the  time  when  it  was  to  come 

into  being,  275,  279. 
power  of  trustees  to  sell,  expiration  of  time  within  which  sale  wma  to  bs 

made,  275. 
power  of  trustees  to  sell  is  negatived  by  direction  to  retain  property  or 

to  turn  it  over  to  persons  <le!signated,  271. 
power  of  trustees  to  sell  need  not  be  given  in  express  torms,  271. 
power  of  trustees  to  sell  one  parcel  is  negatived  by  express  direction  to  sell 

another,  271. 
power  of  trustees  to  sell,  restraiuts  upon,  imposed  by  creator  of  traa^ 

278. 
power  of  tmstees  to  sell,  statutes  attempting  to  confer,  272,  273. 
power  of  trustees  to  sell,  survivorship  of,  on  death  or  resignation  of  one 

or  more  trustees,  275. 
power  of  trustees  to  sell,  survivorship  of,  when  not  allowed,  276. 
power  of  trustees  t<.)  sell,  suspeusiou  of,  by  bringing  the  trust  into  courts 

272. 
power  of  trustees  to  se  1,  termination  of,  by  acoomplishment  of  sll  the 

purposes  of  the  trust,  273. 
power  of  trustees  to  i»ell  upon  approval  of  tmstor  or  other  person,  278. 
power  of  trustee  to  sell,  where  luntriimcnt  creating  the  trust  is  silent,  2701 
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TftUBiTEs'  Sales,  power  of  trn^ttee  to  sell,  where  mnet  bo  Bonghtk  8701 
power  of  tnftBtoe  to  sell,  when  implied  from  power  to  diyidu^  S7& 
presenoe  of  trustee  a^  when  indispeniable,  277* 
preHumptkuM  for  and  agaiuet,  297. 
proceeds  of  sale,  misapplication  of,  28L 
purchasers  most  take  uotioe  of  purposes  of  trust  and  powers  of  ttuatui^ 

27a 
purchaser,  when  entitled  to  hold  property  free  from  trusts  266b 
purchasers,  when  hold  property  subjeot  to  the  trust,  267* 
purchases  vrithout  uotice  of  trusty  266. 
ratification  by  trustee  of  sales  made  by  another,  277* 
recitals  in  oonveyance,  effect  of  as  evidence,  297* 
resales  because  bidder  does  «ot  pay  his  bid,  29L 
rsdales,  notice  of,  291. 
reserve  prioe  may  be  fixed  by  trustee,  286. 

restraining  becnase  of  doud  on  title,  or  other  impediments  toateir  saliy  Sttb 
special  statutes  purporting  to  authorise,  272^  273. 
tsnainataou  of  power  to  sail,  from  what  inferred,  273^  27i. 
terms,  time,  and  place  of  sale,  trustee  may  designate,  284^ 
time  of  s:ile,  trustee  may  postpone,  2S4. 
to  secure  payment  of  debts,  274,  275. 

to  secure  payment  of  debts,  diflferences  between,  and  mortgages,  fjf, 
trustee  cannot  purchase  at,  289. 
trustee  cannot  act  as  ^ent  for  purchasers,  289. 
trustee,  purchase  by  from  bona  fide  purchasers,  290. 
trustee,  purchases  for  benefit  of,  may  be  ratified  or  disaifirmed  \ty 

que  trust,  290. 
trustee,  purchases  in  interest  of,  and  their  effect,  289. 
vnder  trust  deeds  to  secure  debts  which  have  been  paid,  296L 
under  trusts  created  to  secure  payment  of  debts,  274,  276b 
Tacatiou  of,  because  competition  was  stifled,  293. 
vacation  of,  because  failure  to  observe  directions  of  trusty  294 
vacation  of,  because  made  en  masse,  294. 
vacation  of,  because  no  cause  for  sale  existed,  294. 
vacation  of,  because  of  defects  in  notices  of  sale,  294. 
vacation  of,  because  of  fraudulent  devices,  293. 
vacation  of,  because  of  want  of  judgment  of  trustee,  2931 
vacation  of,  because  power  of  sale  did  not  exist,  294b 
vacation  of,  because  price  was  inadequate,  293. 
vacation  of,  because  trustee  was  not  present,  294i 
vacation  of,  causes  for,  293,  294. 

vacation  of,  suits  in  equity  for,  and  principles  controlling  them» 
vacation  of,  Buii>  in  equity,  laches  and  acquiescence  defeat,  294. 
who  may  make,  276,  277. 
who  may  not  attack,  296. 
who  may  purchase  at,  289. 
Trust  Estates,  advances  made  by  trustees,  and  their  right  to  reimi 

meat,  71. 
charges  and  expenses  which  may  be  enforced  against,  70,  71. 
contracts  of  trustees,  how  and  when  may  be  enforced  against^  67. 
improvements,  enforcement  of  claims  for  making,  69. 
liability  against,  trustee  may  not  impose,  67. 
lien  against,  persons  contracting  with  trustees  have  none,  68. 
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Tftuvr  VsTATKs,  lien  of  trustees  vpon,  68. 

lien  of  trnsteofl  npoB,  tnbrogatioii  of  eroditon  to^  68,  iH 

repain,  enforoemeat  of  eUitns  for  making  7<>. 
TkUflTS,  ooiiTayaoces  in  oontraroiitioii  of,  when  void,  S68^  268L 

oonveyaaoes  of,  in  what  form  ahould  be,  201. 

ooQveyanoei  of,  whether  void  at  law,  295,  296. 

Mtate  of  inheritance  may  Teat  without  nae  of  word  *'hdi%"  tTOl 

descent  of  estate  on  death  of  trostee,  290. 

•state  of  trastee,  extent  of,  bow  asoertained,  269. 

•state  of  trustee  is  co-extensive  with  the  purposes  of  tiie  tmsti  276L 

estate  of  trustee  is  limited  by  the  purposes  of  his  trust,  270i. 

implied  powers  of  sale,  271. 

Joint  tenancy,  when  created  by,  f75,  8761 

power  of  trustees  to  sell,  270-272. 

reconveyance  by  trustee  in  oontraTcntion  ol^  is  Toidg  968w 

survivorship  on  death  or  resignation  of  trustee^  276. 

to  secure  payment  of  debtiy  274,  276b 

to  secure  payment  of  debtsy  differences  between,  tad  mortgages^  fTft 

^ATIBS,  admiralty  jurisdiction,  over  what  extends^  227. 

definition  of  navigable,  227,  228. 

lakes,  navigable,  soil  under,  not  subject  to  private  ownership,  SSQL 

lakes,  ownership  of  soil  under,  and  right  of  fishery  in,  280^  231. 

navigable,  accretions,  ownership  o^  234. 

navigable,  flats  adjacent  to,  ownership  in,  234. 

navigable,  ice  on,  right  to,  236. 

navigable  inland  lakes,  ownership  in  soil  and  fisberiea  aooording  la 
lish  Uws,  230. 

navigable  in  law,  what  are,  227. 

navigable,  ordinance  of  northwestern  territory  regarding  288L 

navigable,  private  ownership  of  lands  under,  229,  230. 

navigable,  riparian  or  Uttorid  owner's  right  of  acoess  to,  281. 

navigable,  riparian  or  littoral  owner's  right  of,  to  build  wharves 
and  landings,  231,  232. 

navigable,  riparian  or  littoral  owner's  right  to  constmol  works  to  pn* 
tect  his  lands,  233. 

navigable,  riparian  or  littoral  owner's  right  to  fill  in  to  line  of  Ottvtga* 
tion,  232. 

navigable,  riparian  or  littoral  owner's  right  to  fill  In  to  Uao  of  naviga- 
tion, whether  transferable,  232,  233. 

navigable,  riparian  or  littoral  owner's  right  to  flats,  888^  5B4. 

navigable,  riparian  or  littoral  owner's  right  to  improve  to  line  of  naviga- 
tion, when  subject  to  right  to  erect  light-houses  and  ottMr  aids  In 
navigation,  233. 

navigable,  riparian  owner's  rights  in  land  between  tbe  high  and  low 
water  lines,  229,  230. 

navigable,  riparian  proprietors,  where  own  all  lands  under,  S8L 

navigable,  riparian  proprietors,  where  own  to  center  ol^  228. 

navigable,  riparian  proprietors,  where  do  not  own  the  lands  under, 

navigable,  title  to  lands  under,  belongs  to  the  states,  228. 

Wills,  oodicil,  when  a  revocation  of,  provisions  in,'  646. 

construction  of  word  *'  children  "  so  as  to  include  grandchildren,  644 
intention  of  tftstator,  from  what  gathered,  644. 
repugu&ut  clauses,  644. 
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ABUTTING  OWNERS. 
8m  HioKWATS;  Municipal  OoRFOBATiONi^  15-19L 

ACCEPTANCE. 
See  Desds,  3. 

ACCOMPLICES. 
See  Criminal  Law,  ft. 

ACKNO  WLEDGM  ENTa 
See  Djueds,  2. 

ACTIONS. 
<M  OoMTBAon^  6;  Frauih  1;  JcxDOMENTa,  6,  7;  Lis  Prkokns.  2;  NiaLfr 

OKNCE,  4. 

ADULTERY. 
See  Criminal  Law,  12. 

AFTEIUACQUIRED  PROPERTY. 
869  Chaitsl  Mortoaqbs,  2;  Landlord  and  Tbnant,  I,  2, 

AGENCY. 

t.  Whili  Agrnot  cannot  bb  Prksumbd  from  the  fact  that  one  aasvmes  to 
do  aome  act  in  that  character,  yet  where  the  fact  of  agency  ia  eatablishedy 
the  power  which  the  agent  actually  exercises  in  his  principal's  bttsinesa, 
and  over  other  employeei  to  which  they  constantly  yield  obedience,  may 
be  looked  to  as  evidence  of  the  actual  power  possessed  by  the  agent* 
ItUernaUoncU  etc  R*y  Co.  ▼.  Prince,  795. 

%  DxGLARATioNS  OF  ALLEGED  Agsnt  are  not  admissible  to  establish  the 
agency.     Pepper  v.  Cav'w,  625. 

1.  Double  Agbnct  — Who  must  Lose  bt  bis  Eubbzzlbmfnt.  —  If  a  per 
son  acts  as  agent  for  a  borrower  in  negotiating  a  mortgage  loan  and  in 
receiving,  handling,  and  applying  the  money,  and  for  the  lender  in 
passing  upon  the  sufficiency  of  the  security  and  in  delivering  the  eze- 
ented  mortgage,  and  ho,  after  receiving  the  money,  embezzles  it,  the 
borrower  is  liable  for  the  mortgage  debt,  although  the  check  for  the 
amount  of  the  loan  was  drawn  upon  the  delivery  of  the  mortgage,  to  the 
erder  of  snoh  agent.    Id. 
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4.  AosifT's  AoTs,  HOW  Tib  Birdiho.  —  Ab  to  third  ^tnana,  tho  jifhielpol 
is  bound  by  the  actior  reproMntatioiii  of  hb  agents  made  or  douo  witfaia 
the  apparent  scope  of  his  anthority;  and  his  aotoal  instmctions  do  nofc 
goTem  unless  the  person  dealing  with  him  had  notioe  or  was  put  apoa 
inquiry  as  to  hit  real  authority.     fVcteJUer  t.  Pkanix  Atttar.  Co.  9  600l 

8oe  Banks  akd  Bakkino,  1,4;  Caebuba,  3;  Cobtkaotb,  1;  CoBFOBATiom» 
12-17;  BxxcuTiON,  1;  HnsBAjm  aitd  Wifk;  Ibbubahob;  IfAsmB  abb 
Sbbtabt;  MmricirAL  Cobtobatiobs,  12-li. 

ALTERATION  OF  INSTRUMENTS. 

L  AlABBATIOK  OF  NlOOTIABLB  PaTKB,  BuBDBB  OV  ExFLAIVIBO,  OB  H0IJ>BB 

WUBN.  —  Where  the  sizing  and  a  portion  of  the  paper  on  which  b  oheek 
is  written  have  been  removed  in  that  part  of  the  paper  where  the  nmoBut 
is  written  and  the  words  written  on  the  rubbed  or  soraped  part  of  the 
paper  are  eramped  and  erowded  so  as  to  fit  the  same  spaoe,  those  foots  ore 
ooffident  to  impose  the  burden  of  explaining  them  upon  the  holder  oC 
the  eheokf  although  it  does  not  appear  that  such  words  were  written  orer 
any  particular  amount  previously  written  on  such  space.  Where  there 
is  apparent  evidence  of  the  alteration  of  a  negotiable  instrument  in  the 
place  where  the  amount  or  the  date  should  be  written,  the  oomplete 
obliteration  of  all  traces  of  the  words  of  the  genuine  instrument  does 
not  shift  the  burden  of  proof  from  the  party  offering  the  instrument  in 
evidence  to  the  party  alleging  the  alteration.  And  the  applicaiioii  ol 
this  rule  is  not  affected  by  the  fact  that  both  parties  to  the  transaetion 
are  dead.  EstaU  qf  NagU^  669. 
1.   PrKSUMITION    as  to    EbASOBIS  OB  NXOOTIABLB  iBSSBUlIBBTa.  —  In  the 

absence  of  evidence,  the  maker  of  a  negotiable  instnimont  is  presunod 
to  have  issued  it  free  from  all  bUmishes,  erasures*  and  alterations,  and 
the  burden  of  showing  that  it  was  defective  when  issued  is  upon  the 
bolder.  The  presumption  of  law  in  favor  of  innooonoe  does  not  oxteod 
to  the  alteration  of  negotiable  instruments.    74. 

AMENDMENTS. 
See  Pboomb,  2-6;  Railboab  CoMPABzn^  (Ml;  BrAivna  & 

ANCIENT  INSTRUMSNT& 
See  Dbkd8»  9-12. 

ANIMALS. 
See  HiQHWATS,  7* 

ANSWER. 

See  PLBADXMOgi 

APPEAL  AND  ERROR. 

1.  Bbbob  wiTHoiiT  Ikvubt  is  Bot  gTound  for  oomplaini*  JVesf  t.  ir«^*. 
761. 

t.  JvDOMKBT  WILL  BOT  BB  Rbtxbbbd  iob  Ebbobs  committed  ml  the  in- 
stance or  in  favor  of  the  party  seeking  the  reversal.  Borduk  ▼•  Oroak^ 
23.  • 

i.  RsviBWiMo  EviDBNOK. — The  supreme  eourt  may  examine  the  evidenot 
for  Uie  purpose  of  decitliiig  as   to   the  correctness  of  instructional  01 
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wli«fli«r  or  BO*  Hien  was  any  eTidence  tending  to  rapport  a  material 
«l«m«ikt  in  the  eanse  of  action  or  defense;  bat  it  cannot  examine  evi- 
denoe  to  determine  whether  the  lower  oonrt  foand  correctly  as  to  the 
facto  in  issue,  respecting  which  the  evidence  was  conflicting,  nor  can  it 
•xamiiM  the  opinion  of  that  court  to  ascertain  what  the  facts  were  found 
to  be.     Potinl  Td.  Oable  Co.  ▼.  Lath-op,  55. 

^  PowxB  TO  OnANcm  FxKDTWos  OT  Fact.  — The  appellate  eonrt  must  adopt 
the  findings  of  fact  of  the  trial  court,  and  cannot  change  or  modify 
them  in  any  respect  in  niattors  purely  legal  in  their  nature,  as  on  mo- 
tions to  Tacato  orders  of  arrest  or  attachments,  or  to  set  aside  judgments 
for  mistoke,  inadvertonce,  excusable  neglect,  or  the  like.  Taylor  ▼. 
Pope,  530. 

f^  FiMDiKOS  or  Fact — Pbbsumption. — It  is  always  presumed  that  the 
trial  court  prepared  its  own  findings;  and  if,  upon  a  careful  considera- 
tion of  the  evidence,  a  judge  found  the  facts  to  be  the  same  as  did  his 
predecessor  on  a  former  occasion  in  the  same  mattor,  the  mere  fact 
that  be  adopted  his  predecessor's  findings  is  not  a  ground  for  exception 
Id. 

9.  Rbfvsai.  to  Ohamt  Nonsvit  cannot  be  assigned  as  error.  KeUy  t.  Bei^ 
f»e«,5M. 

7.  RsrasAL  to  Oivb  SimtAL  iNarrRUonovs  cannot  be  joined  in  one  assign- 
ment of  error.     Id. 

8l  a  Gencral  Objccfton  to  thb  Admissiov  m  Bvidxmcb  of  an  answer  to 
a  question  propounded  a  witness  raises  no  question  for  consideration 
in  the  appellato  eonrt.  An  objection  to  erridenoe  that  it  is  improper, 
incompetont,  irrelevant,  and  inimatorial  is  without  effect  for  any  pnr^ 
pose.  The  precise  grounds  of  objection  must  be  definitely  stoted.  Cin" 
tmnaU  etc  R'y  Co.  r.  Howard,  96. 

9.  Iv  Absbmob  or  Bxobttionb  to  Chabobs,  thoy  will  not  bo  reviewed  on 

appeal^  in  a  case  of  misdemeanor.    Cok  v.  State,  850. 

10.  Tbial,  Cuakob  or  Placb  or.  —  If  one  uf  the  assigamento  of  error  ii, 
that  the  court  erred  in  not  changing  the  place  of  trial  in  a  criminal 
prosecution,  the  appellate  court  will  look  not  only  to  the  evidence  be- 
fore the  trial  court  when  ito  ruling  was  made,  but  also  to  all  the  subse- 
quent proceediu);s  down  to  the  conclusion  of  the  trial;  and  if  it  appears 
therefrom  that  the  accused  had  a  fair  and  impartial  trial,  his  conviction 
will  not  be  set  aside.     Cheatiiam  v.  State,  310. 

11.  Ir  CouNflBL  roR  Froskcution  RarBRS  to  Facts  not  in  Evibbaob, 
and  on  objection  being  made  by  defendant's  counsel,  the  trial  court  in- 
stmoto  the  jury  to  disregard  such  reference,  and  tlie  counsel  who  made 
it  at  the  same  time  declares  that  he  made  the  point  inadvertently,  and 
■ska  tiM  jury  to  ignore  it,  a  verdict  of  convictisn  rabsequeotly  returned 
in  the  oaso  will  not  be  set  aside  because  of  the  improper  remark  of 
•owssel  fer  the  state.    Id. 

See  Crihikal  Law,  6-12;  Dkbda^  S.  ' 

I 
APPROPRIATION.  \ 

8oe  Bmxmbbt  Doxaui;  WATSBOOOBm,  & 

ASSAULT. 

1.  IUkmvh  —  Tte  ftouHiART  CoifDmmr  or  Botk  trb  FLAnrrrrr  abb 
DbbbbvaiiT  amy  bo  taksti  into  consideration  by  tite  jury  in  estimatiug 
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lh«  duMgw  whioh  riuMdd  be  awardad  tba  fonMT  lor  an  aanaH 
nitfted  cm  him  bj  tha  latfear,  and  an  inatnietlon  to  tlia  jury  to  tbai 
ii  Bol  erranaoQi.    JBiritigham  ▼.  Markari,  819. 
ft  XnDBMOB  TO  MmOATB  DiJfAOBS.  —  Ih  AV  AonOlT   TO   RaooTBE   Out 

fSMiATioir  fOB  PiBaovAL  Ivjvun  inflifitod  on  tha  plaiatiif  bj  tiw  da- 
fandanti  tha  Uttor  may  ahow,  in  mitigation  of  damagai»  tha  prorooition 
vndar  which  ha  aetsd,  thoai^  it  wai  not  raoeired  at  nor  immadintaly 
piaoading  tha  tima  of  tha  aitanlt.  Henoe  a  dafandant  of  whom  com- 
penaation  ia  sooght^  for  a  mnrdarona  anaalt  npon  plaintiif,  may  gira  in 
aridanoa  in  mitigation  a  defamatory  articla  written  and  pnbliahad  by 
tha  plaintifT  more  than  twenty-fonr  hoan  prior  to  aadh  amaalt.  Ifivrf 
▼.  WhUe,  883. 
IL  Kiw  Trial.  —  Trs  Amovht  of  Daxaoib  Rbootbrablb  ih  Aomira  wcm, 
Pbuonal  TosTi  must  be  left  to  the  disoretioo  of  tha  jary,  and  the  ooorl 
will  not  grant  a  new  trial  on  the  ground  of  the  damages  allowed  batag 
tririal  or  exoeeeiTe,  nnleas  the  rerdiot  ahooks  the  nnderatanding  and 
impreaaea  the  ooart  with  tha  oooTiotion  that  it  raaalted  from  paaaion  or 
prejndice.  Therefore,  though  the  plaintiff  had  been  shot  and  danger- 
oaaly  injured  by  tha  defendant^  and  for  many  montha  langntahad  of 
woanda  which  were  then  baliered  to  be  mortal,  and  the  rerdiot  of  the 
Jury  gave  him  oaly  $1,876  damagea,  the  court  declined  to  intarfara.    Id, 

See  Criminal  Law,  18^  li, 

ASSIONBiSNT. 

L  Urrariirp  PATof  a  retired  officer  of  the  United  Stotaa  army  ia  not  iwign 
able.    An  aaaignment  thereof  ia  againat  public  policy  and  void.    Sekweak 
T.  Wptkqf.  438. 

f.  A88IONMRMT  VoiD  AS   AaAIHST  PUBLIO  POUOT.  —  AB  AflBBOVMBBT  BY  A 

SaBBifV  Of  Sues  Fbbs  aa  ha  may  become  entitled  to  recelTC  from  Hia 
atato  or  county  for  public  aerricea  thereafter  to  be  rendered  ia  invalid, 
becaoae  againat  public  polity.    Bowerf  NathmU  Bamk  t.  WUmm^  807. 

See  Ihsobabob,  6;  Jodgmbmt%  7« 

ASSIGNMENT  FOR  BENRFTT  OF  CBBDITOB& 

SHjBviviiio  Partkbrb  mat  Makb  ab  Absionmbkt  or  thb  Fibm  PRoriRfR 
BOB  thb  Bbvbrt  of  ITS  Crbditobs,  and  mat  Givb  a  Prbtbrbwcb  to 
one  creditor  or  act  of  creditora,  to  tha  aame  aztont  that  all  of  tha  pari- 
nera  oonld,  were  all  atiU  living.    Pattom  ▼•  L^ftwiek,  (X)9L 

ATTACHMENT  AND  GARNISHMENT. 

1,  Oabnisrmbbt  ov  Nob-ebsidbbt. — a  reaident  indebted  to  a 
may  be  gamiahed  in  tha  oanrts  of  the  atato  d  tha  fonnar'a 
and  judgment  there  legally  rendered  againat  him  that  will  bind  tha  fund 
in  hia  handa»  although  hia  non-reaident  oreditcr  waa  dted  to  appear  only 
by  publication.  Payment  by  the  garniahee  under  aach  Jcdgmaat  la  mtf 
elnaiTC  againat  anch  creditor.    Berrp  ▼•  I>avU,  748. 

%  GABNiSHMBirT  ov  EzBMFT  Waobs. —  A  garnishee  who  ia  isdabtsd  to  •  4a- 
iendant^  for  wagea  which  by  law  are  exempt  from  execution,  is  not  pro* 
toalid  by  a  jadgment  againat  hin^  when  ha  fails  to  stoto  in  hia  anawar 
-Hm  foato  vUsh  ahesr  the  exemptta,  and  whan  the  dabfesr  haa  not  been 
formally  cited  to  appear,  and  haa  not  Toluntarily  appeared  for  the  par* 
peae  of  maintaining  hia  right.    JftMoaW  P,  Xty  Co.  ▼.  WhiptHm.  7WL 
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$k  OABmnaanrr  or  ftamrr  WAOBB^Koncs.  —  A  ^Mor  k  not  eenM> 
•nd  to  haT»  oomtniotiTe  notioe  of  ft  garniihment  prootediag  to  mibjeol 
Ids  «aEompt  wagw  to  th«  payment  of  a  olaim,  and  in  sneh  mm  it  ia  tha 
piopar  praotiM  for  tha  garniahea,  after  diaolosing  tha  facta  whioh  show 
tha  axamptaoop  to  hare  tha  debtor  cited,  to  tha  and  that  ha  ma/  maka 
hia  own  defenaa,    ItL 

C  MxMMrnowB,  —A  Kanman  ov  On  atoto  who  parforma  Ubor  in  aneh 
atato  for  a  railway  company  haring  ita  laaidenoa  in  another  state,  hot 
doing  bnaineai  in  both  stotes,  in  each  ol  whioh  wages  are  azampt^  may 
maint>ain  an  action  to  recover  hia  wages  in  tha  stato  of  hia  raaidanca, 
althoogh,  prior  to  tha  oommencement  of  inch  action,  garmshment  pr»- 
aaadinga  against  sach  company,  institated  by -the  creditor  of  snch  em- 
ployaa,  ware  pending  in  tha  other  atate,  and  he  haa  been  senrad  with 
anmmons  by  publioation.    Miuomi  P,  Ity  Co.  t.  ShartU,  14S» 

§k  Oarmibku  Who  iiab  Paid  a  Judoksmt  rendered  against  him  is  liable  to 
hia  creditor  for  intereat  on  the  remainder  of  the  debt,  from  tha  dato  of 
the  judgment  in  garnishment.    Berrjf  ▼.  Davii,  748. 

t.  Oabnibbsb  Who  PsBMrra  Coiixb  to  aocnmnlato  npon  judgment  againsl 
him  cannot  charge  his  oraditcr  with  anoh  coata.    Id, 

ATTEMPT  TO  COMMIT  CRIM& 
See  Orimimal  Law.  1^17,  SS-M 

ATTORNEY  AND  CLIENT. 
0aa  AmiL  Ara  Bbrob,  U;  Criminal  Law.  <  ft|  JvxwifBrii^  tl. 

BAILMENTS. 
8ae  Pbbsomal  Pbopirti; 

BALLOTS.    . 
See  ELBcnoiri, 

BANKS  AND  BANKING. 

L  On&iomro  Bahk  Liabls  for  Drfavlt  of  ixs  OoRRin0in>nT.  —  A 
bank  with  whioh  a  customer  leaves,  for  ooUeotioo,  his  draft  npon  a  party 
residing  at  a  distant  point  is  liable  for  the  failare  and  default  of  a  cor- 
respondant  to  whom  it  forwarded  the  draft  for  colleotion.  Sirei$$ffiitk  ? . 
NatiomoU  QermcM'AtMrioan  Bank,  21S.. 

&  Froov  of  Ownkrship  of  Dsposir.  —  Money  depoaitad  in  bank  by  one 
panon  may  be  shown  to  belong  to  another,  either  by  the  latter  or  his 
attaching  creditor;  but  in  the  absence  of  any  claim  by  the  real  owner, 
the  bank  cannot  dispute  the  title  of  the  depositor,  and  is  bound  to  honor 
hia  check.    HempfUU  t.  rerku,  607. 

%  ChEBCKa  — Effsot  of  Assign hrmt  ov.  —  A  check  drawn  against  tha 
whole  of  a  specific  fund  deposited  in  bank  in  tha  name  of  the  drawer, 
but  tha  aquitobla  title  to  whioh  is  in  the  payaci  tranafara  to  him  tha 
legal  title  abo^  aTcn  aa  against  the  drawer,  and  the  indorsement  and 
daliTcry  of  the  check  by  snoh  payee  to  his  assignee  for  a  Talnable  con- 
iideration  Tests  the  legal  title  to  the  deposit  in  tha  latter  as  against 
aubsequent  attaching  creditors  of  the  original  payee  and  sasignor.     /(L 

^   OOBVOBATIOM    ACTING    FOR    A  PaRTT    WUOSB    NaME    IS    MOT    DUCLOSSD 

muat  ha  regarded  as  aotiug  for  itsslf.  aud  its  act  or  contract  treated  as 
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liiTand  If  It  wimM  1i«T«  been  hiTiilicI  hail  ft  prnfewei  Is  Mfr  far  IIhIII 
Hence  if  a  taThiga  bank  having  no  power  to  deal  in  the  parchaee  aad 
lale  of  ootton  for  future  delivery  givea  orders  to  a  eommiasion  merohant 
to  parehaae  for  eueh  delivery,  etating  that  it  is  acting  for  good  and 
rasfonsiUe  eustomers.  bafe  not  disclosing  their  names,  and  the  merehant^ 
in  response  to  such  order,  purchases  such  cotton,  he  cannot  reoovsr  of 
the  bank  either  his  commistions  or  his  losses  sostainad  by  the  pvrehaae, 
where  no  ootton  has  been  delivered  to  the  bank,  and  the  pnrohaaa  was 
made  in  the  name  of  the  merchant.  JemUon  v.  CUaetu^  Anu  Seudk,  48SL 
§k  Batikm  Banks  —  CoirriucTn  (Jltba  Vibkb. — Speculative  ooutiacti 
entered  into  for  the  sale  and  purchaae  of  stocks  by  a  savings  bank  at  tha 
atock  board,  or  elsewhere,  snbject  to  the  haaurd  or  contingencies  d  gain 
«r  Icm^  are  uUra  nbm,  and  a  perversion  el  tha  powsn  ooafecTed  bj  its 
ahartv.    AC 

BENEFIOIARIEaL 
See  iMsnuHOi, 

BENEVOLENT  SOCIBXIEaL 
8ee  Imsvbaiio%  26-32. 

BILLS   OF   LADING. 
See  CARBixfia,  1. 

BONA  riDB  FUROHASER& 

FvBOBASBR  BoHA  FiDB,  Who  IS  KOT.  —  One  is  not  entitled  to  proteotioD  aa 

an  innocent  purchaser  from  the  fact  that  he  did  not  participate  in  a 

frand,  if  he  knew  that  it  was  being  or  had  been  committed.    Having 

this  knowledge,  he  was  bound  to  inquire  what  were  the  rights  of  tha 

party  against  whom  the  fraud  was  practiced.     Lang  8jfm  MUl  Oa  ▼• 

BoUt  ZXl. 

See  JuDOMBNTB,  23;  NaoLioBira^  19-Ub 

BONDS. 

L  BOJTB  8109BD    BT  PaBT  OF  SUBBTIBB  NaMBD  DT    It  BzNSB  TtaOOB  Wb» 

Slov  WBBH.  —  Where  part  only  of  the  sureties  named  in  a  bond  azaonta 
it,  those  who  do  execute  it  will  be  bound,  unless  they  sign  it  npon  aom- 
dition  that  they  are  not  to  be  bound  unless  tha  other  snretieB  aamed 
therein  also  sign  it.  WhUaker  ▼.  BMkartU,  684. 
t.  Bond  PBBPAasD  fOR  Two  Pabtnbbs,  but  Sionbd  bt  Onb  oblt,  Bnum 
Hnc  want,  -*  Where  a  bond  is  prepared  for  two  partners,  bat  ia  sigiiad 
by  one  only,  with  the  expectation,  but  not  npon  tha  conditioa,  that  it 
will  be  signed  by  the  other,  the  partner  who  signs  will  be  booadt  Id, 
8ae  XriDXirci^  1-4;  Mbohahio's  Ltbn,  6;  OmcB  ahd  OmciBfl^  2-4.       \ 

BROKERS. 
See  CoKTBAOXB,  L 

BURDEN  OF  PROOF. 

Am  Altbbatioh  of  IiiaTRaMBNTs,  1;  ELncnoitft,  28;  FkAvnvLaar  Ob«* 
VBTAMOB8,  4;  NicooiiABLB  iNSTRaMKNTs,  9;  Railboad  COMPANXai^  18. 


ImwoL  MS 

BURCiLART. 
Sm  CfiiMiNAL  Law,  I8-tL 

OANCBLLATION. 
8m  £UT.n»  %  7|  WiLLa^  1,  % 

OARRIBR& 

I.  OomoH  CABRm  OAinror  Rsliktb  Himsklf  wrom  LtASiurr  lOft  AoitTAft 
Val0C  of  Goods  Lost  turouoh  his  Nboliokmob,  by  a  itipnUtion  in  « 
bill  of  lading  that  "whea  a  ▼alnation  as  agreed  apon  shall  be  named 
upon  this  shipping  receipt,  it  is  distinctly  understood  that  such  valuation 
•hall  cover  loss  or  damages  from  any  cause  whatever."  WeiUer  t.  Fenn* 
tyhania  R,  R,  Co.,  700. 

&  Burden  ow  Proof.  —If  a  Cabrikb  Dsliyk&s  Ooom  in  a  Damaokd 
CoNDiTiox  which  started  on  their  journey  over  oonneottng  lines  in  good 
oondition,  it  must  exculpate  itself  from  liability  by  showing  that  the 
injury  done  ooonrred  without  its  fault.  Motile  tie.  R,  R.  Co.  v.  Tupelo 
Fwrmiwrt  Mfg.  Co,,  262. 

&  CoNNionNO  Carriers  —  LiABiLiTT  fob  Act  of  Aoknt  Aoruro  fob 
Both.  —  When  connecting  carriers  use  one  station  and  jointly  employ  a 
ticket-agent,  the  fact  that  he  sells  a  ticket  for  transportation  over  one 
of  the  road's  does  not  render  the  other  road  liable  for  the  safe  transpor- 
ttftion  of  the  passenger  over  the  road  on  which  he  bought  the  ticket. 
Ate/uoon  etc  R,  R.  Co.  v.  Cochran,  129. 

4  Duty  to  SaxoAT  Travklbrs.  —  A  railroad  company,  having  accepted  b 
passenger,  is  under  ot)ligation  to  take  due  and  reasonable  care  for  his 
safety,  and  such  obligation  arises  by  implication  of  law,  independent  of 
oontraok  Therefore  a  passenger  traveling  on  Sunday,  in  violation  of 
Ibw,  is  not  preolttded  from  recovering  for  an  injury  arising  from  the  car- 
rier's  negligence,  when  such  violation  of  law  was  merely  a  condition  and 
not  a  contributory  cause  of  the  injury.  In  such  case  the  passenger 
need  not  rely  on  the  contract^  which  was  illegaL  Dthwart  etc  R.  R. 
Cb.  ▼.  Trayttwein,  442. 

§k  Dorr  TO  Pbovidi  Sapr  Means  or  Aoosss  to  and  from  Drfot.  ^The 
duty  of  a  railroad  company  as  a  carrier  of  passengers  does  not  end  when 
the  passenger  is  safely  carried  to  the  place  of  his  destination.  The  com- 
pany must  also  provide  safe  means  of  access  to  and  from  its  station  for 
his  Qse.  He  has  the  right  to  assume  that  the  means  of  access  provkled^ 
are  reasonably  safe.  If  there  are  two  ways,  one  of  which  is  faulty  in 
oonstruction  and  repair,  and  it  has  l>oen  recognised  and  assented  to  by 
ths  company  as  a  means  for  the  entrance  and  exit  of  passengers,  an  un- 
warned passenger  using  it,  and  injured  bj'  its  faulty  condition,  is  entitled 
to  recover,  although  the  other  way,  which  he  might  have  used,  was 
safer.  It  is  entirely  iuimaterial  who  built  or  maintained  the  defective 
way.     Jd, 

C  Dott  to  Trespasser.  —  A  common  carrier  of  passengers  is  not  under 
the  same  obligation  as  to  care  and  diligence  in  guarding  against  injuries 
to  strangers,  and  especially  to  trespassers,  as  it  is  in  guarding  agmilist^ 
injuries  to  passengers.  The  duty  to  the  latter  involves  the  use  of  the 
Btmost  eare  snd  diligence  which  can  be  bestowed  by  human  skill  and 
forctfight^  and  is  enforced  by  the  highest  considerations  of  public  policy. 
Ths  duty  to  the  former  rests  merely  upon  grounds  of  general  humanity 
Am.  St.  Kbp..  Vol.  XIX.  —60 
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And  retped  for  the  rights  of  othera,  «n^  rMjnfrM  tlie  oarrier  to  parfacm 
the  transportation  Mrvict  so  a^  to  not  wantonly  or  onreletsly  be  an  ag* 
gretsor  toward  third  persona,  whether  soch  persona  are  oo  or  off  the 
vehicle.     Ckkago  eic  R.  R.  C<k  t.  JiehUtek,  17. 

7.  A  Trb.spas.skr  upon  a  RAfLROAD  Train  attempting  to  obtain  a  free 
ride  without  Ciie  consent  of  the  currier  eannot  recover  for  an  injnry  re- 
oeived,  in  the  abeenoe  of  proof  of  gross  negligence  amoanting  to  willfnl 
or  wanton  miscondaot  on  the  part  of  snch  carrier,     id, 

ib  Dorr  TO  TBiaPABSRB — Instroctiov.  —  In  an  action  to  recover  tor  per^ 
aonal  injury,  where  the  main  controversy  is  as  to  whether  plaintifl^  at 
the  time,  was  a  passenger  on  the  train  or  a  mere  trespasser,  and  the  evi- 
dence on  this  point  is  conflicting,  an  inatmction  which  takeiTfrom  tbe  jury 
all  consideration  of  evitience  tending  to  show  that  plaintiff  was  attempting 
to  obtain  a  free  ritle  wittiout  the  consent  of  the  carrier,  and  which  re- 
qniree  a  verdict  of  gnilty  upon  mere  proof  that  the  injury  was  caused 
by  the  negligence  alleged,  irrespective  of  whether  plaintiff  was  a  passen- 
ger or  a  mere  trespasser,  although  the  negligence  alleged  waa  enoh  aa 
would  render  the  carrier  liable  only  in  case  of  injnry  to  a  passenger,  is 
erroneonsL     Id. 

Mk   OaRRIBR    or     PaSSBITOKBS — LiABILITT    ruB     InJUKISS    to    iKTRBLOrSK. 

— On  a  NOT  AocEPTBD  A8  A  pASSENOBB,  and  who  is  on  a  train  with- 
oat  the  knowledge  or  consent  of  the  company,  in  a  car  devoted  ez- 
elnaively  to  the  railway  mail  service,  where  he  was  forbidden  by  notice 
to  remain,  and  where  the  employees,  in  the  diachaige  of  their  ordinary 
duties,  would  not  discover  him,  though  poeseasod  of  a  ticket  entitling 
him  to  transportation,  it  not  a  passenger,  and  is  not  entitled  to  recover 
for  injuries  arising  from  a  collision.  Brieker  ▼•  PhUade^Ma  tie,  B,  ML 
06..  685, 

Ml  PA88INOKB,  DKrnriTXON  or.  —  A  paasanger,  in  a  legal  Mnae^  ia  one  who 
travels  in  some  pnblic  oonveyanoe  by  virtue  of  a  oontraol^  express  or 
implied,  with  the  carrier,  aa  the  payment  of  fars^  or  thai  which  ia  ao> 
oepted  as  an  equivalent  therefor.     Id, 

11.  Liability  to  Pa88Xnobb.  —  A  carrier,  in  undertaking  to  transport  paa* 
aengers  safely,  undertakes  to  so  carry  them  only  when  they  plaee  them- 
•alves  under  his  direction  in  particular  places  prescribed  for  the  porpoeew 
He  Will  not  be  held  liable  for  damages  accruing  to  an  interloper  who^ 
unnoticed  by  hirn^  hides  in  a  plaoe  not  intended  for  the  transportation  of 
passengers.     Id. 

IS.  Railroad  Oompaict  must  Ktrbowb  Ordinart  and  RiAaoHABLB  Oabb 
for  the  aaf e|y  of  a  passeugar  lawfully  on  its  band-car.  iwftmwUkmai 
elB.  JTy  00^  ▼•  Primet^  796. 

See  NBauosvoi^  IS. 

OHARTBR& 
See  CoKPORATiONa. 

CHATTEL  MORTGAOBS. 

It  TiNDBB  or  Amount  or  Dbbt  Secured  bt  Crattbl  Moiv«a«b  Arm 
Matvritt,  BwBor  or.  —  The  effect  of  a  tender  of  the  amount  of  a 
debt  secured  by  a  chattel  mortgage,  though  made  after  matuity,  ia  to 

eztinguiah  and  di^char^e  th*i  lien  of  the   mortgage;  and  in  an  action 
thereafter  brought  by  the  mortgagee  to  obtain  poeeession  of  the  chattels 
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■MMigaged,  it  ii  aol  neoenary  to  keep  the  tender  good  by  depositing 
the  money  in  ooart.  Bat  in  rach  case  the  proof  should  be  eleer  that 
the  tender  was  fairly  made,  delil>erately  and  intentionally  refused  by  the 
mortgagee;  that  snfficieut  opportnuity  was  afforded  to  ascertain  the 
amonnt  dne,  and  that  a  snm  sufficient  to  corer  the  whole  amount  clue 
was  abeolntely  and  nnoonditionally  tendered.  Moore  t.  Norman,  247. 
ti  Ohaitkl  Moktgaos  ow  Aftkr-aoqctibkd  Propbbtt  —  RvLS  AT  Law  ahv 
Di  BquiTT.  -~  At  oommon  law,  a  mortgage  can  operate  only  on  property 
aotoally  in  existenoe  at  the  time  of  giving  the  mortgage  and  actually  or 
potentially  belonging  to  the  mortgagor.  In  equity,  however,  while  the 
mortgage  does  not  pass  the  title  to  after-acqaired  prtipcrty,  it  creates 
in  the  mortgagee  an  equitable  interest  therein  which  will  prevail  even 
against  Judgment  creditors  and  others,  although  the  mortgagee  has 
not  taken  possession  of  the  property,  and  the  mortgagor  has  done  no 
new  act  to  confirm  the  mortgage.  The  mortgage,  though  moperati  •  e 
as  a  oonveyanoe,  is  operative  as  an  executory  agreement,  which  attaches 
to  the  property  when  acquired,  and  the  beneficial  interest  is  transferred 
to  the  mortgagee,  the  mortgagor  being  regarded  as  his  tmstee,  in  accord- 
anoe  with  the  maxim  that  equity  oonsiders  that  as  done  which  ought  to 
te  dona.    Bordm  v.  Oroak,  23. 

Sm  Lahdlobd  AMD  TiNANT,  8;  SpBOino  Vkktoumasob,  L 

CHECKS  AND   DRAFTS. 
8ae  Banu  and  Banking,  2;  S. 

CODICILS. 
See  WiLLB. 

COMMERCIAL  AGENCY. 
8ae  KiouosNO^  11;  Sales,  H 

COMMON  CARRIKR& 

See    CARRIMB& 

COMMON  LAW. 

Whoui  ov  vbb  Common  IjAW  of  England  n  hov  nr  Fomb  in  tlib 
■iBta.  The  intention  of  our  Isgislatnre  was  to  adopt  dhly  so  much  of  it 
as  was  applicable  to  our  condition.  The  statutes  of  the  several  states 
adopting  the  oommon  law  are  generally  oonstmed  as  applying  only  in 
ossps  where  that  law  is  applicable  to  the  habits  and  oonditions  of  society^ 
Bad  in  harmony  with  the  genius,  spirit^  snd  objects  of  our  institutions. 
It  is  ooatrary  to  the  spirit  of  the  oommon  law  itself  to  apply  a  rule 
loiuidsd  on  B  particular  reason  to  t£e  law»  whoB  tho  iBaaoii  Bttarlj 
Mk»    MamSmtHm^  Works  v.  Stevmmm,  864. 

Soe  WATBBOOUBSBfl^  2. 

COMMONa 
8ae  H10HWAT8,  7* 

COMPLAINT. 
8ae  BLBonoNS,  24;  JaDOMBNTS,  2L 
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oomfromiss. 

See  iMsiTR^Ka^  7. 


OQNCTJERENT  NBGUGBNCnL 


OCBTDEMKATION. 
BeeBiONXNT  Domaxx. 

CONDITIONAL  SALE 
See  CoNTRAorSi  2. 

OONDinONa 

See  IVBUBAKCHi 

OOKFBSSIONa 
See  CKmnfAL  Law,  6-11* 

cc^auor  o?  law& 

EXWUTOBS  A9D  AdMIM  UTRATOB^  1,  ft 

CONFUSION  OF  QOODa 

See  Pk&sonal  PBOPntn; 

CONNECnNO  GARBISBa 
See  Carbisb8|  2,  S. 

CONNHOCDfa  RAn,KaADft 
See  Railboad  Compahih^  L 

CONSIDBBAXION. 
NaooTiABLB  Lnrntn: 


C0N8FIRACT. 
•     8e»CMMDiAf.  Lav, SI-8%  41-^01 

COKSl'rrUTlONAL  LAW* 
viozni*  0b  0;  BrATum;  Tazatioii,  & 

CONTEBIFT. 

I.  C&mwnimWMAM,  Lav.  — Coorti  bare  power,  for  the  pnrpoee  of  enforoing 
tiieir  a«tliorifcj  dvring  the  progreae  of  triak,  for  the  epeedy,  orderly, 
tad  impartial  adminiatration  el  jnatioe  between  litiganta,  and  the  en- 
foreing  of  final  Jndgmenta  and  orden  of  the  ooort  after  the  trial,  to 
■onunarily  pnniah  for  oontempt»  proTided  they  do  not  Tiolate  oonatita- 
tional  pronriooa  gnaranteeiag,  trial  by  jnfy.    FtUerhaugh  ▼.  Smith,  3a 

iL  JvmiBDiCTioir  TO  PuNiBH.  —Proceedings  by  oontempt,  to  enforce  the  au- 
thority of  a  joriadictton  different  from  that  of  the  ooart  enforoing  it»  ar« 
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unknown  to  the  common  law.  The  rale  If,  thai  the  oonrt  alone  In 
which  the  contempt  is  committed,  or  whose  order  or  authority  is  defied, 
has  power  to  punish  it»  or  to  entertain  proceedings  to  that  end.     Id, 

1.  Ck>KSTiTUTioNAL  Law  —  RiQHT  OF  T&iAL  BY  JuRT.  —  A  statnto  authoT- 
iiing  a  judge  of  a  circuit  court  in  vacation  to  punish  in  a  summary  man- 
ner, by  fine  and  imprisonment,  any  person  who  shall  refuse  to  obey  a 
subpcsna  of  a  notary  public  to  appear  and  have  his  deposition  taken  or 
to  sign  such  deposition,  is  void  as  being  in  conflict  with  constitutional 
provisions  guaranteeing  a  trial  by  jury.     Id. 

A.  OoNari'iTUTioNAL  Law.  —  The  legislature  has  no  power  to  make  that  pun- 
ishable as  a  contempt  which,  in  the  nature  of  things,  oaanot  ba  a  oon- 
tempt  of  the  authority  imposing  the  punishment.    /cL 

CONTESTS. 
See  Elbotioni. 

OONTRACra 

1.  MvTfRAurr  ov  Obuoatioii  Essential  to  Butdiiio  OoarBAur.  —  Ab  Ib> 

strnment  signed  by  an  owner  of  real  estate  and  given  to  a  real  aetata 
broker,  declaring  that  in  consideration  of  the  latter's  agreeing  to  act  as 
agent  for  the  sale  of  certain  laud  the  former  thereby  gave  to  the  latter 
the  exclusive  right  for  three  months  to  sell  the  same,  and  promised  to 
pay  a  stated  commission  for  making  a  sale,  is  not  a  contract,  because 
there  is  no  mutuality  of  obligation,  nor  any  other  consideration  for  the 
agreement  of  the  party  who  signed  it,  and  so  long  as  it  remained  a  mere 
present  authorization  to  sell,  without  contract  obligations  having  been 
fixed,  it  was  revocable  by  the  party  who  signed  it  at  any  time  before  a 
sale  was  effected.  The  mere  receiving  of  this  instrument  by  the  party 
to  whom  it  was  given  did  not  import  an  agreement  on  his  part  to  so  act 
as  agent,  nor  did  the  fact  that  he  tried  for  a  month  to  sell  the  land  fix 
that  obligation  upon  him;  for  such  acts  on  his  part  are  referable  to  the 
naked  present  power  to  sell,  and  proof  of  these  facts  is  not  sufiBcient  to 
sustain  an  averment  of  a  contract  entered  into.    Stentgaard  v.  Smiih,  205. 

t.  CoNaTKUc*noif  of. — Ik  Determining  the  Real  CHABAorxB  of  a  Con- 
tract, courts  always  look  to  its  purposes  rather  than  to  the  name  given 
it  by  the  parties,  and  though  the  parties  denominate  it  a  lease,  the  court 
may  adjudge  it  a  conditional  sale,  with  a  reservation  of  the  title  for  the 
purposes  of  security.  Fidelity  He  Safe  Dep.  Co,  v.  Sltettandodh  ttc  R,  R, 
Col,  858. 

S.  Contract  bt  Tbueorafu,  Time  as  Essence  of.  — Where,  through  tele- 
graphic correspondence,  an  offer  to  sell  goods  is  answered  with  an  offer 
to  buy  at  a  certain  price,  with  the  condition  added,  *'  Must  have  reply 
early  to-morrow,"  such  condition  is  a  stipulation  for  a  reply  within  that 
time;  and  when  it  is  not  received  until  late  in  the  evening  of  that  day, 
and  in  the  absence  of  proof  that  the  condition  was  complied  with,  the 
contract  is  not  complete,  and  the  title  will  not  pass  as  against  an  attach- 
ment levied  on  that  day  before  the  reply  was  received.  Union  NitUonaL 
Bank  v.  Miller,  538. 

4  Damages  for  Kon -performance  on  Time.  —  One  who  contracts  to  com- 
plete certain  work  within  s  certain  time  is  liable  for  not  completing  it 
within  such  time,  unless  prevented  by  the  act  or  fault  of  the  other  party. 
Und^grwoody.  Wol/,AI^ 
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I.  Sktieal  Actto^is  to  Rrcoter  Installmknts  Dub  02r  a  Contract.  —  Each 
detelt  in  the  payment  of  money  falling  due  by  a  oontract,  payal>Ie  in 
•  installments,  may  be  the  subject  of  an  independent  action,  provided  it  is 
broaght  before  the  next  iustuUmetit  becomes  due;  bat  each  action  should 
include  every  installment  due  when  it  is  commenced,  unless  a  suit  is  at 
the  time  pending  for  the  recovery  thereof,  or  other  special  circnmstanoea 
exist     LorillurU  v.  (Ij/'h,  470. 

See  Banks  and  Bankinc,  5;  Bonds;  Carrtkks,  4;  Corporations,  1,  6-41^ 
18-16;  Debtor  and  Crbditor,  3;  Nboligbncs,  10;  Sai.b. 

CONTRACTS  AGAINST  PUBLIC  POLICY. 
See  Assignment,  1,  2.    . 

CONTRACTS  OP  SALE. 
See  Vendor  and  Vrndbb. 

CONTRIBUTORY  NEGLIGENCR 
Sat  ImiKUPBM,  1.  2;    Master  and  Servant;  Nbouobmob;  Railboad 

COKPANIBS,  18. 

CONVERSION. 

See  Personal  Propertt,  9L 

CORPORATIONS 

1.  What  Constitutbb.  —  Board  of  Water  Cosoiissionbrs,  liable  as  well 

as  competent  to  be  impleaded,  to  make  contracts,  hold  property,  have 
a  seal,  make  by-laws,  and  generally  "  to  do  all  legal  acts  which  may  be 
necessary  and  proper  to  carry  out  the  effect,  intent,  and  object  of  the 
act "  creating  it,  although  not  in  terms  declared  to  be  a  corporation,  is 
.  made  such  by  the  powers  conferred.  0*Leary  v.  Board  qf  OontnUssifmei-9f 
169. 

%  Legislative  Charter  is  Usually  a  Contract;  but  such  charter,  when 
revocable  at  the  will  of  the  grantor,  is  only  a  qucui  contract,  and  partakes 
more  of  the  character  of  a  license.  To  such  charter  the  rule  of  the 
Dartmouth  College  case  does  not  apply.  Wagner  Free  InatUnU  v.  Phiia^ 
delpfiUt,  613. 

B.  Revocation  of  Corporate  Charter.  —  Under  a  constitutional  provis- 
ion giving  the  legislature  power  to  alter  or  revoke  any  corporate  char- 
ter, whenever,  in  its  opinion,  the  privileges  granted  become  injurious 
to  the  citizens  of  the  commonwealth,  the  legislature  ia  the  judge  as  to 
when  such  privileges  become  injurious.     Id. 

4.  Revocation  or  Corporate  Charter. — Under  a  constitutional  provis- 
ion giving  the  legislature  power  to  alter  or  revoke  any  corporate  charter 
whenever,  in  its  opinion,  the  privileges  granted  become  injurious  to  the 
citizens  of  the  commonwealth,  a  charter  granted  to  a  corporation,  ex- 
•einpbing  its  property  from  taxation,  but  granted  subsequently  to  the 
adoption  of  the  cun.^titational  provision,  is  only  a  ffUtut!  contract,  in  the 
nature  of  a  license,  wliich  the  legislature  niny  alter  or  revoke  by  general 
law  whenever,  in  its  i-ninion,  such  charter  becomes  injuricins.     /»/. 

tk  Pro.moi  kks  of.  —  Where  a  prospectus  and  subscription  at^rcement  state 
that  a  corporation  is  to  be  formed  to  purchn^c  mines,  that  the  mines  are 
to  be  oapit;ilized  at  one  niilliou  five  hundretl   thousniid  dollars,  to  be 
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diridod  into  aharw  of  tho  par  t«1qo  of  tea  doIUn  eaeh,  to  be  iMaed  to 
one  Af  the  proDioten  In  payment  el  the  mine;  that  a  portion  only  of  the 
ehares  is  to  be  offered  for  sale  at  tear  doUan  per  ahare^  and  that  the 
•took  ia  to  be  folly  paid  np  and  nwi  f  nniiable,  and  the  promoters  aub- 
eeqnently  parchaaed  the  mine,  paying  therefor  oat  of  the  moneya  paid 
by  other  anbecribers,  and  iasned  to  themaeWea  the  balanoe  of  the  capu 
tal  stock  withont  paying  any  oonaideration  therefor,  they  are  liable  to 
an  action  brought  by  the  other  aabacribera  to  recover  the  damagea  ane- 
tained  by  them  from  the  issue  of  aaid  atock,  it  being  oonoeded  that  the 
^timotera  did  not  discloae  the  price  that  they  were  to  pay  for  the  mine, 
nor  the  fact  they  did  not  intend  to  purchaae  unleaa  aufficient  funds  were 
fomiahed  by  othera  to  pay  therefor  and  for  the  ezpenae  of  the  corpora- 
tion,  learing  a  large  amount  of  atock  to  be  gratuitooaly  diatributeil 
among  themaelTea.     Brewster  ▼.  Hatch,  498. 

C  Ultra  Virbs,  Drfkmsi  of,  whkh  not  Pkrmittid.  —  If  a  corporation 
haa  entered  into  a  contract  in  violation  of  a  directory  provision  of  its 
charter,  and  haa  enjoyed  the  full  benefit  of  anch  contract,  it  cannot 
plead  in  defenae  that  it  is  ultra  vires,  in  the  absence  of  proof  that  fraud 
was  intended  or  ha«  been  committed.  Sherman  Ce$Uer  Town  Cb.  v.  Mor* 
ris,  134. 

7.  Contract  Ultra  Viris,  while  it  remains  executory,  cannot  be  enforced; 
bnt  when  it  has  been  executed  and  the  corporation  has  received  the  bene* 
fit  thereof,  it  is  estopped  from  denying  the  validity  of  the  contract.     Id, 

%.  Ratification  of  Contract  Ultra  Virbs.  —  When  a  corporation  haa 
had  the  benefit  of  a  contract  executed  by  its  agent  in  disregard  of  a  mere 
formality,  slight  evidence  will  establish  ratification  by  the  oorporation, 
and  estop  it  from  denying  the  validity  of  the  contract.     Id, 

t.  Contracts  of  Cobporahons  ark  Ultra  Vnin  whxn  they  involve  ad* 
ventures  or  undertakings  outside  and  not  within  the  scope  of  the  powers 
given  by  their  charters.    JenUwn  v.  Citksens'  8cm.  Bank,  482. 

10.  Corporations.  —  Plsa  of  Ultra  Vires  should  Prryail  unless  it 
will  defeat  justice  or  accomplish  a  legal  wrong.     Id. 

11.  Ultra  Viru — Eotoppkl. — Corporation  ia  not  estopped  from  urging 
that  a  contract  is  uUs-a  vires  and  void,  if  it  remains  executory,  and  the 
oorporation  haa  not  received  the  benefit  or  proceeda  thereof,  as  where 
the  contract  is  for  the  purchase  of  cotton  on  ita  account,  and  anch  cot- 
ton, though  purchased  for  such  account,  ia  bought  in  the  name  of  the 
other  contracting  party,  ami  ia  never  delivered  to  the  oorporation.     Id. 

IS.  Corporation,  Noticb  of  Powbrs  of.  —  He  who  deals  with  a  corpora- 
tion ia  chargeable  with  notice  of  its  powers  and  the  purposes  for  which 
it  was  formed,  and  when  dealing  with  its  agents  or  officers,  is  bound  to 
know  the  extent  of  their  powers  and  authority.     Id. 

18.  Prxsumption  that  Officers  uad  Power  to  Contract. — A  contract 
in  due  form,  and  regular  upon  its  face,  executed  by  the  president  and 
secretary  of  a  corporation,  who  are  its  duly  constituted  officers,  is  prima 
/ueie  valid  and  executed  with  authority,  and  those  who  deny  such  au- 
thority take  upon  themselves  the  burden  of  establishing  their  claim. 
Sherman  Center  Town  Co.  v.  Smigarf,  137. 

1^  PowBR  OF  Officers  to  Execute  Contracts.  —  Bzprees  authority  by 
resolution  directing  the  president  and  secretary  to  represent  the  corpo- 
ration in  the  execution  of  contracts  is  not  indispensable  to  the  exercise 
of  that  power  by  these  officers.  Their  authority  may  be  implied  from 
their  conduct  and  the  acquiescence  of  the  directors.     Id, 
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Jft.  AUTHORJTT  «F  O^miUMB  tQ  SXKOUTX  CkMmAOXS.  ^  WbeA  Hm  praik 
dMit  and  aeoretary  of  a  eorpMmtioa  act  openly  and  pablioly  at  ita  ageati 
ia  ezeoating  ita  oontracta,  witj^  tiba  fall  knowlodga  and  aoqniaaoanoa  of 
tha  directory  the  corporaAuA  oannot  atci^  liability  on  n  oontcaot  aa 
executed,  of  whiob  it  baa  aeeeiTed  the  beaelit^  on  the  mere  gronnd  thai 
the  aathoniy  waa  not  axpreaaly  ogoferrttd  by  raeolation  eniered  upon 
the  reoorda  of  the  oovporatuMi^    Id, 

11   Din«CTORaOFCkHRrOSAT|4MIASBKOT8llTn%M>10AHTCOMPBIWATIOKI^ 

OwncLLL  SanTicvB  nendaaad  by  tbew  aa  direoton^  nnleaa  ooaapenaation 
ia  provided  for  by  the  chaiiar  or  by-laws  of  the  eoiporation.  If,  there- 
fore, the  charter  or  by-lawa  of  a  private  corporation  oomtaipa  noaaofa  pro- 
TiaioQ,  a  director  or  president  of  anch  corporation  cannot  recover  for 
official  aarvioea  rendered  in  and  aboot  its  boaineas,  when  no  agreement 
for  compensation  preceded  them.  No  presumption  of  snob  aa  agream«it 
arises  froai  tbe  performance  el  the  aervieea.  JiariituUUe  v.  lViU(m.-Cat§ 
Co^TOO. 
17.  Agrekksht  to  Fat  tor  Ovficial  Sbrticw  or  Ofpigbb  ov  Cobfokatioii, 
BIadb  Arm  PxRVORWAves  of  the  aarvioea,  will  not  anatain  an  aetioa 
against  the  corporation  to  recover  therefor.    Id, 

Bee  Banks  and  Banking;  pRAUDaLSNT  Conybtanoes,  3;  Judomkntb,  SQL 
BO;  MamoffAL  {Jomr^MAttoim^  Rauaoad  Compahibs;  Subrooation; 
TAXA'nov,  ^  4k 

CORPUS  DELICTI 
See  Criminal  Iiaw,  11,  29l 

cosxa 

6aa  AxtACmtmri  ajm>  GARNsuDCRirr,  ^  TMMmmtL 

CO-TENANCY. 

I*  When  one  of  aeyeral  tenante  in  common  of  a  hum,  all  being  of  fnll  age^ 
occupies  it,  and  takea  in  the  nsual  eonrse  of  husbandry  the  annual  profits 
thereof,  without  having  ousted  or  deniOvl  the  rights  of  his  co-tenants,  he 
ia  not  liable  to  acconut  to  them,  or  to  any  of  them,  for  the  proftta  ao  taken. 
Le  Barron  v.  Babcock,  48& 

1  Tenant  in  Common  Who  Grows  and  Srtbrs  Crops,  such  aa  oats  and 
grass,  while  he  is  in  s<iie  pos^teMien  of  ttie  lands  of  the  oo-tenanoy,  be- 
comes the  exclusive  owner  of  each  cropa,  where  hie  occupancy  baa  been 
permissive,  and  without  ousting  his  co-tenants;  and  if  hia  co-tenants 
take  anch  crops  away,  they  become  answerable  to  him  for  the  fnll  valne 
thereof.     Id, 

See  Partnbrship,  2;  Pbrsonal  Propbrtt,  S;  Rbal  Propbrtt.  1. 

CO-TRUSTEES. 
See  TKusra  and  TRUtfTKB^ 

COUNTIES. 

L  CouNTiBB  ARB  POLITICAL  SUBDIVISIONS  OP  THB  Statb,  oreated  by  «»■ 

sovereign  power  for  the  exercise  of  the  functions  of  local  goverutnenc. 
Fry  V.  County  of  A  ibemarle,  879. 

t.   Aa    BKTWBBN    A    COONTY    AND    ITS    OWWIOKRH,   THB    PrINCIPLBR    OP  Kb- 

arUiS  DKAT  Superior  do  not  apply,  because  tbe  relation  of  uiastar  and 
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nrvaot  (Toot  oot  aodai     Sncb  officer*  are  qm^  pnUic  officen  of  the 
•tate.     Id. 

S.   ▲  COUMTT   IS  NOT  ANSWEBABLB    IN  DaMAGBS  TO  ▲  PERSON   InJDRBD  BY 

THJB  NfiuUQiCNCK  of  «  oonvlcb  who  is  workiug  on  a  public  highway  im« 
dar  tha  dix*action  and  soperviiiQu  of  an  oiiicer  ol  the  county.    I<L 

CRIMINAL  LAW. 

L  IjruGTMBMT-*Joc«Dn  09  OnrsvBxs— DupuoiTZ.  ^Two  or  more  dis- 
tijict  offaiMM  may  be  joined  in  one  indictment  under  leparate  counts 
without  ita  Lelng  open  to  the  objection  of  duplicity,  which  occurs  when 
two  or  more  distinct  crimes  are  joined  in  one  count.  Reagan  v»  Staltf 
633. 

f»  Ism  SoNANa.-*- Where  the  name  of  an  owner  of  stolen  goods  is  writ- 
ten in  an  indictment  as  "Fr«ude,"  while  the  proper  spelling  of  it  is 
"Freude,"  and  ex^tert  evidence  sliows  a  wide  difference  in  sound  in  pro- 
aounotug  the  two  words,  the  question  of  variance  or  no  variance  in  the 
names  ahonld  ba  eabmittad  to  'Uie  jury,  with  proper  instructions  explana- 
tory of  the  rules  of  uUm  tonam.      WeUsb*J  ▼.  State,  855. 

8l  Idsm  Sonanb.  «~  When  auy  question  arises  eonceming  the  name  of  the 
person  upon  whom  the  in«iicfement  alleges  that  tlie  injury  was  inflicted, 
tba  praet.Qa  should  be  analogous  to  the  practice  in  case  of  plea  of  mis- 
nomer by  the  prisoner.  The  fact  should  be  submitted  to  the  jury,  and 
it  ia  eonpatent  to  siiow  that  the  nsAea  are  entirely  dissimilar  in  sound, 
nr  tlhat  the  prisoner  is  as  well  known  by  tha  name  uaed  in  the  indictment 
as  by  any  other,     id, 

A.  Allusioh  to  Dsvbndant's  Failuab  to  Tkstift  as  Ground  fob 
Nbw  XbxaIn-^A  statute  providing  that  '*any  defendant  in  a  crim- 
inal action  shall  be  permitted  to  testify  in  his  own  behalf  therein,  but 
tha  faiinni  of  tmy  defenclaat  to  so  testify  shall  not  be  taken  aa  a  oir- 
Munstaooe  against  him,  nor  shall  the  aame  be  alluded  to  or  commented 
on  by  Qouosel  in  the  eause,"  absolately  prohibits,  under  any  circum- 
rtiiiofa,  any  allusiea  to  as  well  as  any  eommant  to  the  jury,  on  defend- 
ant's failnre  to  testify  in  his  own  behalf.  Such  comment  by  counsel  is 
gronod  for  a  new  trial.     fituU  v.  Slate,  815. 

ft.  Pbf viLEOB  OF  PBOiBOmnoN,  —  The  prosecuting  attorney,  in  a  criminal 
case,  may  commeat  upon  the  fact  that  the  father  of  the  accused,  lieing 
preaant  during  the  trial,  wa«  not  placed  upou  the  stand  to  testify  in  favor 
o^  the  defeadant.    Crumes  ▼.  State,  853. 

ft.  Tebtimony  of  an  AiXXMfPLiOB.  —  The  refusal  of  a  trial  court  to  instruct 
or  advise  a  jury  to  act  with  great  prudence  and  suspicion  upon  the  evi- 
denaa  of  an  asooinplioe,  and  to  acquit  unless  it  is  corroborated  in  ma- 
terial pertienlara,  will  not  jnatify  the  appellate  court  in  setting  aside  a 
verdiet  and  jad^  lent  of  oonviotion.  Whether  such  instruction  should 
be  given  or  nob  rests  in  the  discretion  of  tlie  trial  judge,  and  his  refusal 
to  giva  it  is  not  aaaiguaUe  as  error.     Ch'-'^h  mt  v.  Stut^,  310. 

7.  fiiViDBNCB.  ^~  AU  materials  iu  any  way  [)urb  of  the  ^ts  yexttB  may  be  pro- 
daoed  aa  evideuoe  om  tha  trisi.     Jackson  v.  Siaic,  839.      ' 

L  GoNFCaaiONH  as  £vidbiiob.  —  Article  750  of  the  Code  of  Criminal  Pro- 
cedure of  Texas  provides,  in  relation  to  confessions,  that  a  coufes- 
fliott  shell  not  be  used  ii,  at  the  time  it  was  oiade,  the  defendant  wnr 
in  jail*  or  other  plsce  of  oonfinement,  or  in  custody  of  an  officer,  unless 
•nch  oonfe4isi<m  is  nuule  in  the  voluntary  statement  of  the  accased, 
taken  before  ai>  examining  court  iu  accordance  wiih  law,  or  made  voluu' 
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terily  after  being  first  cautioned  that  it  may  be  need  against  Urn,  or 
unless  in  oonneetion  with  such  oonfession  he  makes  a  statement  of  facts 
or  of  circnmHtances  that  are  fonnd  to  be  tme,  which  oondnoe  to  estab- 
lish his  guilt,  such  as  the  "finding  of  secreted  or  stolen  property." 
Under  this  provision,  the  facts  stated  by  the  accused  must  finit  be  fonnd 
to  be  true  in  pursuance  of  or  by  means  of  the  information  received  frvm 
him;  and  if  they  are  first  fonnd  to  be  true  from  any  other  source  of  te- 
fcnrmation,  the  confession  is  not  admissible.  If,  howevar,  they  are  first 
found  to  be  true  in  pursuance  of  his  statement,  and  afterwards  fonnd 
to  be  true  from  information  derived  from  another  source,  the  confession 
is  admissible.     OViNoiier  ▼.  State,  811. 

t.  CoNPR^isioN  18  HOT  Admisbiblb  unlcss  freely  and  volnntarily  made  by 
the  prisoner,  uninfiuenced  by  persuasion  oc  oompulsion,  not  induced  by 
any  promise  creating  hope  of  benefit,  or  any  threats  creating  fear  ill 
punishment^  and  after  eantion  that  it  may  be  used  against  him.  A 
promise  by  an  officer  to  a  prisoner  that  if  he  will  confess,  *'  he  will  do 
what  he  can  for  him  in  his  case,"  renders  the  confession  obtained  thereby 
inadmissible.    Searcjf  v.  State,  801. 

IOl  Oonfbssion  A8  Bvidbmos.  —  Where  the  iaflnence  applied  to  obtain  a 
oonfession  is  such  as  ta  make  the  prisoner  believe  his  condition  would  be 
better  by  making  it,  whether  tme  or  false,  it  is  inadmissible;  if  not»  it  is 
admissible.     IcL 

11.  CoRpiTs  Dblioti  —  CoNmsroNS.  —The  eorpve  delicti  consists  not  merely 
of  an  objective  crime,  but  also  of  defendant's  agency  in  the  crime;  and 
uuless  it  is  proved  in  both  theee  respects,  a  confession  by  the  defendant 
is  not  of  itself  enough  to  sustain  a  conviction.  The  oonfession  must  bs 
corroborated.  This  may  be  done  by  oironmstantial  evidsnoe.  Harris  t. 
State,  837. 

15.  Adultkrt  of  Witb  —  Dsolabations  or  Hubbaiib  as  BmnifOB.  —On 
the  trial  of  a  woman  for  adultery,  evidence  that  her  hasband,  since  d»- 
oeased,  had  declared  to  witness,  in  the  presence  of  the  alleged  gnil^ 
parties,  that  he  desired  witness  to  remain  with  him  and  give  Mm  his 
medicine;  that  he  would  take  anything  he  might  give  him,  that  he  was 
afraid  to  trust  either  of  the  alleged  guilty  parties;  and  that  witness  did 
not  know  what  went  on  there  while  he,  the  husband,  was  alone  with 
them,  as  they  aggravated  him  all  they  could,  is  incompetent,  because 
uncertain,  as  referring  to  acts  of  lewdness  showing  illicit  interuourse,  or 
a  disposition  to  have  such  intercourse  on  the  part  of  the  allied  guilty 
parties.  Where,  however,  the  admission  of  snch  evidenee  works  no  in« 
jury,  it  is  not  ground  for  reversal     Qrahaan  v.  SMe,  809. 

18.  Indiotmbnt  roR  Assault  with  Intent  to  Rob  need  not  desoribe  the 
property  which  the  defendant  intended  to  take,  nor  aver  tiiat  ha  intended 
to  deprive  the  owner  of  the  property  of  the  value  of  it  Cnmm  v.  State, 
853. 

14.  iNDicrniBNT  FOR  ASSAULT  WITH  Intbnt  TO  RoB.  — The  Only  fact  which 
appears  from  the  record  as  necessary  to  an  understanding  of  the  points 
decided  is,  that  an  officer  testified  that  he  obtained  the  pistol  exhibited 
in  evidence,  at  the  house  of  the  father  of  defendant^  about  a  week  after 
the  alleged  ofiense.     Id. 

16.  Thb  Crtmb  or  an  Attbmft  to  Commit  an  OrrsNSB  is  compounded  of 
two  elements:  1.  An  intent  to  commit  it;  and  2.  A  direct  ineffectual  act 
done  towards  its  commission.  It  must  approach  sufficiently  near  to  the 
crime  intended  to  be  committed  to  stand  either  as  the  first  or  some  sub- 
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■eqaent  stop  tn  a  direct  movement  towarde  the  eoniTni^sfoii  of  the  offeoM 
after  the  preparations  are  made.     Hiekt  r.  Ccmmonwealtht  891. 
16L  Ihdiotirht  fob  an  Attbkpt  to  Commit  a  Grimb  must  allege  some  aot 
done  by  the  defendant^  of  each  a  natui-e  as  to  constitute  an  attempt,  in 
the  legal  sense,  to  commit  an  offense.     Id, 

17.  The  Crimb  of  ArrBUpriNa  to  ADMiNisrrKR  Poison  is  not  EsTASLisnED 
by  proof  that  the  defendant  purchased  poison,  and  ineffectually  solicited 
another  to  pnt  it  in  the  food  or  drink  of  a  third  person.     Id. 

18.  BuBOLABT. — Possbssion  or  Stolbn  Goods,  without  other  evidence  of 
gnilt,  is  not  'prima  facie  evidence  of  burglary;  but  wliere  g«io(ls  have 
been  taken  by  a  burglar,  and  are  immediately,  or  soon  after,  found  in 
the  actual  and  exclusive  possession  of  a  person  who  gives  a  false  account 
or  refnses  to  give  any  acconnt  of  the  manner  in  which  the  goods  came 
into  his  possession,  proof  of  such  possession  and  guilty  conduct  will  sus- 
tain the  inference,  not  only  that  he  stole  the  goods,  but  that  he  also 
made  nse  of  the  means  by  which  access  to  them  was  obtained.  Jachton 
T.  8tat^,  8^9. 

19.  BuBOLART. — Possession  of  recently  stolen  property,  to  warrant  an  in- 
ference of  gnilt  of  burglary,  rouHt  be  personal  and  exclusive,  unexplained, 
and  must  involve  a  distinct  and  conscious  assertion  of  property  by  the 
accused.    Id. 

SO.    BOBOLABT  —  RlORT  OF  JVBT  TO  INSPECT  EVfDENOC  OF  CrIMR.  — Where 

the  evidence  concerning  the  identity  of  a  sack  fountl  in  the  house  of  the 
accused,  as  one  of  the  sacks  stolen  at  the  time  of  the  burglary,  is  con- 
flicting, the  jury  is  entitled  to  a  personal  inspection  of  the  sack  in  the 
presence  of  the  court,  counsel,  and  parties.  In  such  case  the  jury  is 
not  entitled  to  an  inspection  after  they  retire  from  the  court^room.     Id, 

21.  Burolart—  Evidence.  — Where  a  conspiracy  between  two  to  commit 
a  burglary  is  established,  evidence  of  the  finding  of  the  fruits  of  the 
crime  at  the  house  of  either  of  the  conspirators  subsequent  to  the 
burglary,  and  what  transpired  at  the  time,  is  admissible  and  legitimate 
as  tending  to  connect  the  conspirator  on  trial  with  the  crime,  although 
neither  of  them  was  present  when  snch  fmlts  of  the  burglary  were 
found.     Id. 

S2.  CoNSPiBACir  EviDBNOB.  —  As  between  conspirators,  antecedent  acts  and 
declarations  of  each,  pending  and  in  pursuance  of  the  common  design, 
and  tending  to  throw  light  upon  its  execution,  or  upon  the  motive  or  in- 
tent of  the  perpetrators,  are  competent  evidence  against  each  and  all  of 
them;  and  when  the  conspiracy  is  proved,  the  declarations  and  move- 
ments of  other  conspirators  before  the  perpetration  of  the  crime  are  ad- 
missible against  the  defendant^  though  occurring  in  his  absence.  Clark 
T.  State,  817. 

23b  CoNSPiBAOT  EviDBNCB.  —  When  two  or  more  persons  combine  or  as- 
sociate together  for  the  prosecution  of  some  fraudulent  or  illegal  pur- 
pose, the  acts  and  declarations  of  any  of  them,  made  in  furtherance  of 
the  common  purpose,  and  forming  part  of  the  rea  geftcBj  arc  admissible 
iii  evidence  against  the  others;  otherwise^  however,  as  to  subsequent  acts, 
admissions,  or  declarations.     Id, 

Si.  Jury  Trial.  —  On  the  trial  of  one  accnspd  of  murder,  it  is  not  error  en- 
titling him  to  a  new  trial  for  the  court  to  inscruct  the  jury  that  they 
may  consider  threats  against  the  decedent,  and  proved  to  have  been 
made  by  the  accused,  and  any  motive  to  kill  eslaUlislied  Wy  the  evidence, 
together  with  all  the  evidence  in  the  case.     C/ieaChum  v.  Slafr,  310. 
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Itfilj  after  being  first  cautioned  that  it  may  be  need  agalnet  Um,  or 
nnless  in  connection  with  ench  oonfeasion  he  makes  a  statemeni'  of  facts 
or  of  circumsitances  that  aro  fonnd  to  be  tme,  which  eondnce  to  estab- 
lish his  guilt,  such  as  the  "finding  of  secreted  or  stolen  property." 
Under  this  provision,  the  facts  stated  by  the  accused  must  fimt  be  fonnd 
to  be  true  in  pursuance  of  or  by  means  of  the  information  received  fr^ni 
him;  and  if  they  are  first  fonnd  to  be  true  from  any  other  sonroe  of  la- 
formation,  the  confession  is  not  admissible.  If,  however,  they  are  first 
found  to  be  true  in  pnrsnanoe  of  his  statement,  and  afterwards  fonnd 
to  be  true  from  information  derived  from  another  source,  the  confession 
is  admissible.     Orowder  t.  State,  811. 

•.  Co>rFi».mov  18  NOT  Admubibli  unless  freely  and  voluntarily  made  by 
the  prisoner,  nninfiuenoed  by  persuasion  oc  compulsion,  not  induced  by 
any  promise  oreating  hope  of  benefit,  or  any  threats  creating  fear  <A 
puuishment^  and  after  oantion  that  it  may  be  used  against  him.  A 
promise  by  an  officer  to  a  prisoner  that  if  he  will  oonfess,  *'  be  will  do 
what  he  can  for  him  in  his  case,"  renders  the  oonfession  obtained  thereby 
inadmissible.    Searcg  v.  StaU^  851. 

IOl  Confession  as  Bvidnngb.  —  Where  the  iaflnenoe  applied  to  obtain  a 
confession  is  snob  as  to  make  the  prisoner  believe  hia  condition  would  be 
better  by  making  it,  whether  true  or  false,  it  is  inadmissible;  if  not^  it  is 
admissible.     IcL 

11.  CoRpas  Dblioti  —  CoNTB88roN&  —The  eorpu$  delicti  consists  not  merely 
of  an  objective  crime,  but  also  of  defendant's  agency  in  the  crime;  and 
unless  it  is  proved  in  both  these  respects,  a  confession  by  the  defendant 
is  not  of  itself  enough  to  sustain  a  oonviction.  The  ccmfession  must  be 
corroborated.  This  may  be  done  by  eironmstantial  evidenoe.  Harrie  v. 
StcUe^  837. 

12.  Adultkbt  ov  Win  —  Dsolabations  or  Husband  as  Bvidxnob.  — On 
the  trial  of  a  woman  for  adultery,  evidence  that  her  hvsband,  sinoe  de- 
ceased, had  declared  to  witness,  in  the  presence  of  the  alleged  gnilty 
parties,  that  he  desired  witness  to  remain  with  bim  and  give  him  hia 
medicine;  that  he  would  take  anything  he  might  give  him,  that  he  was 
afraid  to  trust  either  of  the  alleged  guilty  parties;  and  that  witness  did 
not  know  what  went  on  there  while  he,  the  husband,  was  alone  with 
them,  as  they  aggravated  him  all  they  could,  is  incompetent,  beoanse 
uncertain,  as  referring  to  acts  of  lewdness  showing  illicit  intercourse,  or 
a  disposition  to  have  such  intercourse  on  the  part  of  the  alleged  guilty 
parties.  Where,  however,  the  admission  of  such  evidence  works  no  in- 
jury, it  is  not  ground  for  reversal     Qraham  v.  iSlole,  800. 

15.  Inoiotmbnt  roR  Assault  with  Intent  to  Rob  need  not  deeoribe  the 
property  which  the  defendant  intended  to  take,  nor  aver  that  he  intended 
to  deprive  the  owner  of  the  property  of  the  value  of  it  Ormmm  v.  Htate^ 
863. 

14  Indictment  vor  Assault  with  Intent  to  Rob.  — The  only  fact  which 
appears  from  the  record  as  necessary  to  an  understanding  cl  the  points 
decided  is,  that  an  officer  testified  that  he  obtained  the  pistol  exhibited 
in  evidence,  at  the  houss  of  the  &ther  of  defendant^  about  a  week  after 
the  alleged  ofiense.     Id, 

16.  The  CRras  or  an  Attempt  to  Commit  an  OmNsi  is  compounded  of 
two  elements:  1.  An  intent  to  commit  it;  and  2.  A  direct  inefiectnal  act 
done  towards  its  commission.  It  must  approach  sufficiently  near  to  the 
crime  intended  to  be  committed  to  stand  either  as  the  first  or  some  snb* 
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■eqnent  stop  In  a  direct  movement  iowarde  the  oommi^slon  of  the  offenM 
after  the  preparations  are  made.     Hkkt  r.  Commonwealik,  891. 
16L  iNDiOTifKNT  FOB  All  Attbkpt  TO  CoMMrT  A  Grimb  mnst  allege  lome  aet 
done  by  the  defendant^  of  such  a  nature  as  to  oonstitnte  an  attempt,  in 
the  legal  sense,  to  commit  an  offense.     Id, 

17.  The  Crtmb  of  ArrBUPriNo  to  AT>MiNrsi'KR  Poison  is  not  Established 
by  proof  that  the  defendant  purchased  poison,  and  ineffectually  solicited 
another  to  put  it  in  the  food  or  drink  of  a  third  person.     1<JU 

18.  BoBOLABT. — Possession  or  Stolen  Gouds,  without  other  evidence  of 
guilt,  is  not  ftrima  facie  evidence  of  burglary;  but  where  guoils  have 
been  taken  by  a  burglar,  and  are  immediately,  or  soon  after,  found  in 
the  aetnal  and  exclusive  possession  of  a  person  who  f(ives  a  false  account 
or  refuses  to  give  any  account  of  the  manner  in  which  the  goods  came 
into  his  possession,  proof  of  such  possession  and  guilty  conduct  will  sus- 
tain the  inference,  not  only  that  he  stole  the  goods,  but  that  he  also 
made  nse  of  the  means  by  which  access  to  them  was  obtained.  Jaciaon 
T.  8tat^,  8^9. 

19.  BcTRQLART. — Possession  of  recently  stolen  property,  to  warrant  an  in- 
ference of  guilt  of  burglary,  mnnt  be  personal  and  exclusive,  unexplained, 
and  must  involve  a  distinct  and  conscious  assertion  of  property  by  the 
accused.    Id. 

SO.   BUBGLABT  —  RlGRT  Or  JVRT  TO  INSPECT  EviDENOC  OF  OrIMR.  —  Where 

the  evidence  concerning  the  identity  of  a  sack  found  in  the  house  of  the 
accused,  as  one  of  the  sacks  stolen  at  the  time  of  the  burglary,  is  con- 
flicting, the  jury  is  entitled  to  a  personal  inspection  of  the  sack  in  the 
presence  of  the  court,  counsel,  and  parties.  In  such  ca3e  the  jury  is 
not  entitled  to  an  inspection  after  they  retire  from  the  court^room.     Id, 

21.  BuROLART—  Evidence.  — Where  a  conspiracy  between  two  to  commit 
a  burglary  is  established,  evidence  of  the  finding  of  the  fruits  of  the 
oAme  at  the  house  of  either  of  the  conspirators  subsequent  to  the 
burglary,  and  what  transpired  at  the  time,  is  admissible  and  legitimate 
as  tending  to  connect  the  conspirator  on  trial  with  the  crime,  although 
neither  of  them  was  present  when  such  fmits  of  the  burglary  were 
found.    Id, 

S2.  CoNsriBACir  Evidenob. — As  between  conspirators,  antecedent  acts  and 
declarations  of  each,  pending  and  in  pursuance  of  the  common  design, 
and  tending  to  throw  light  upon  its  execution,  or  upon  the  motive  or  in- 
tent of  the  perpetrators,  are  competent  evidence  against  each  and  all  of 
them;  and  when  the  oonspiraoy  is  proved,  the  declarations  and  move- 
ments of  other  conspirators  before  the  perpetration  of  the  crime  are  ad- 
missible against  the  defendant^  though  occurring  in  his  absenoe.  Clark 
r.  State,  817. 

23.  CoNSPiRAOT  EviDENCB.  —  When  two  or  more  persons  combine  or  as- 
sociate together  for  the  prosecution  of  some  fraudulent  or  illegal  pur- 
pose, the  acts  and  declarations  of  any  of  them,  made  in  fnrtherance  of 
the  common  purpose,  and  forming  part  of  the  re$  gtstc^  arc  admissible 
id  evidence  against  the  others;  otherwise^  however,  as  to  subsequent  acts, 
admissions,  or  declarations.     Id, 

M.  JuRT  Trial.  — On  the  trial  of  one  acoua^  of  murder.  It  is  not  error  en- 
titling him  to  a  new  trial  for  the  court  to  inscruct  the  jury  that  they 
may  consider  threats  against  the  decedent,  and  proved  to  have  been 
made  by  the  accused,  and  any  motive  to  kill  esiaUlislied  liy  (he  evidence, 
together  with  all  the  evidence  in  the  case.     Cheaiham  v.  Sta/f,  310. 
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MAmmroimiL  —  n«coian7HzcA.TXD  Thbbatb  sre  mul  aifantMiilifa  ht  evl> 
dence  to  ettabliih  numUugliter  or  to  miiigato  its  pmushaeat.  Man- 
•iMighter  is  poredicabla  onlj  npoa  ftdequate  oauie^  and  iMte  nnkni 
to  defendant  oannot  enter  into  And  beoome  oooetitaoni  olemente 
factor*  in  creating  adequate  oaute.     Levif  t.  Stale,  826. 

t6w  SKLF-DBrsMBB  —  Thabats. — When   defendant  provoket   tiie 

which  prodnoes  the  necenitjr  to  take  the  life  of  deceaaed,  he  cannot 
rely  upon  aelf-defenaa^  nor  avail  himeelf  of  threati  made  by  deoeaaod 
agaiuat  his  life.    ItL 

S7.  Makslauqhtea —  SUiV*i>Knui8i.  — Where  the  only  inference  dcilnclblo 
from  tlie  evidence  ia,  that  defendant^  after  seeking  the  occasion*  killed 
deceased  beoanse  of  his  insolting  langnsge  toward  defendant's  mother, 
he  cannot  rely  i^>on  self-defense,  no  matter  whether  or  not  deocased 
attempted  to  draw  a  weapon,  or  whether  defendant  shot  to  save  himself 
from  being  killed.  In  either  event  the  orime  would  ho  manslanghter, 
the  defendant  having  had  an  intent  to  commit  a  felony,  and  having  pro- 
voked the  ocoasion  which  produced  the  nooessity  to  tdco  the  life  of  do- 
ceased.    Id, 

t8L  Manslauohybb  —  Adsquatb  Cau8S  iok  EjLLura. — Tliat  one  man 
called  another  a  son  of  a  bitch  is  not  such  adequate  cause  for  killing 
him,  by  the  latter,  as  will  reduce  the  crime  to  manslaughtert  within 
the  meaning  of  a  statutory  term,  that  ''insnlting  words  toward  a  female 
relative  **  is  "  adequate  cause  "  to  reduce  a  killing  to  manslaughtec     Id, 

89.  Cloth  fKO  as  BviDKVca. — Clothing  identified  as  that  worn  by  deceased 
at  the  time  he  was  shot  is  »^mi—ihU  m  evidence  for  the  states  although 
siuce  the  shooting  it  has  been  given  to  a  party  who  has  had  it  altered 
and  patches  sewed  over  the  bullet-holes  therein.    Id, 

SO.  iNFAxnciDX.  —  To  warrant  the  conviction  of  a  mother,  of  infanticide.  It 
muit  be  proved  that  the  child  was  bom  alive,  that  it  had  an  esisteoco 
io dependent  of  its  mother,  and  that  afterwards  its  life  was  destroyed  by 
her  act,  sgency,  or  procurement     Jfarrii  v.  Siaie^  837. 

81.  TuBLio  Hoxnui,  ai  DxmrxD  by  Statoxi^  signifies  a  house  oommonly 
open  to  the  public^  either  for  business,  pleasure  religious  worship^  the 
gratification  of  eurosity,  or  the  like^  and  includes  all  houaes  made  pub- 
lic by  the  occupation  of  them,  as  taverni^  inns^  storehouses  for  retailing 
liquors,  or  by  the  resort  of  nnmsrous  person^  or  in  any  other  w^»  CoU 
V.  State,  856. 

K.  PuBLio  HousJE.  —  SoHOOL-Houas  is  a  pnblio  house  within  the  meaning  of  a 
statute  prohibiting  card-playing  in  anch  honse  on  Sunday,  and  the  fact 
that  it  is  not  at  times  temporarily  occupied  as  such,  or  that  it  may  be  so 
occupied  for  other  than  school  purposes,  does  no^  when  vacant,  or  oocn* 
pied  for  other  purposes,  make  it  any  the  less  a  public  honse  duriug  the 
time  it  it  actually  dedicated  to  school  purposes  as  anch.  A  house  occu- 
pied during  the  week,  for  school,  is  none  the  less  a  publio  honse  cm  Sun- 
day, wfaetlier  occupied  at  aU»  or  whether  used  on  that  day  for  religions 
aervioaa.     Id. 

83.  Attempt  to  Raps.  —  iMDioxMUiT  charging  aa  attempt  to  commit  rape^ 
by  threata  alone,  is  sufficient  without  especially  alleging  that  the  threats 
were  directed  sgainst  the  female  upon  whom  the  attempt  waa  made. 
neagan  v.  StaU,  833. 

84.  Attbmpt  to  Rapb.  —  Sfboifio  Ihtbmt  to  rape  ia  an  ahsolutdy  essential 
ingredient  to  an  attempt  to  rape,  and  must  accon^any  the  means  used 
to  effect  the  crime.     Id* 


bDBZ.  957 

K  ArrsMPT  TO  K apb — Drukkbnness  DspRimro  Aocusvd  or  Imnirr.  —  A 
ipecific  intent  to  rape  must  accompanj  the  means  need  to  effect  ui  at- 
tempt to  rape,  and  if  the  prisoner's  mental  faculties  were  so  ovorcome  by 
tntozicatioii  at  the  time  of  the  attempt  that  ho  was  not  oonsdous  of 
what  he  was  doing,  or  if  his  actions  and  the  means  used  were  naturalljr 
ealculated  to  effect  his  parpose,  still  if,  from  intoxication,  he  had  not 
sufficient  capacity  to  entertain  the  intent,  each  intent  cannot  be  inferred 
from  his  acta*  If,  however,  he  retained  sufficient  mental  capacity  to 
know  what  he  was  doings  and  why  he  was  doing  it,  then  the  attempt  to 
rape  may  be  inferred  from  his  acts,  the  same  as  if  he  were  sober.     Id, 

S8.  Husband's  Attjcmpt  to  Commit  Rapb  om  his  Wifk.  —  A  husband  who^ 
under  menace  of  death  to  both  parties  in  case  of  refmsal,  and  by  present- 
ing a  loaded  gon  at  both  parties,  constrains  his  wife  to  submit  and  a  man 
to  undertake -an  attempted  sexual  connection,  is  guilty  of  an  attempt  to 
commit  rape.     State  t.  DoweUt  568. 

17*  RoBBKRT  D  THB  Fklonious  AND  FoRciBLB  Takimo,  from  the  person  of 
another,  of  goods  or  flMoey  of  any  Tahia^  by  vieience  and  putting  him 
in  fear;  and  any  insti-notion  which  omits  the  felonious  intent  from  the 
definition  of  the  crime  is  erroneons.     CtmmonweaUk  ▼•  WhUe^  628. 

S8u  RoBBKRr. — Valuk  oiw  PROPSsrr  Takrv  may  be  considered  by  the  jury  w^ 
der  an  indictment  for  robbery  for  the  purpose  of  determining  the  intent 
with  which  the  act  was  committed.  The  taking  of  a  pinoh  of  tobaooo^ 
with  no  felonious  intent,  bnt  as  a  practical  joke,  is  not  robbery,    /d 

Ml  iNffrKucrroH  DxnNiira  Uobbrkt  in  the  oxaol  langnago  of  the  itatato  im 
sufficient  and  nnobjectiooaUOi    CUtth  ▼•  8Ui^  817. 

40.  iMDiarMKNT  VO&  Robbery  may  charge  defendant  in  the  same  oooat  with 
felonious  aoti  with  respeot  to  seretal  parties^  as  the  taking  of  oartais 
personal  property  from  one,  and  money  from  another.  If  it  was  all  one 
transaction;  and  If  the  proof  foUowi  tiio  allegatiou^  it  will  aathoriie  a 
conviction.     Id, 

4L  Robbkrt  —  EviDRNOS.  —  On  a  trial  for  robbery,  evidence  la  admissible 
to  show  that  subsequently  to  the  oommisatoo  of  the  crimen  the  fmite 
thereof  were  found  in  the  possession  of  one  of  defendant's  oo-oonspir- 
ators,  whose  complicity  in  the  commission  of  the  robbery  has  been  fnlly 
established,     /d. 

42.  RoBBBRT  —  Evidence.  —On  a  trial  for  robbery,  OTidence  la  admissible 
that  defendant  and  his  co-conspirator,  while  in  enstody  and  at  the  time 
of  their  preliminary  examination,  informed  the  witness  of  the  place  of 
concealment  of  some  of  the  fruits  of  the  erime^  and  requested  and  tried 
to  induce  him  to  remove  them.    Id, 

43.  Ofimioii  as  Evidknob.  —  On  a  trial  for  robbery,  a  witness  may  state  as 
his  opinion  that  tracks  made  at  the  place  of  the  robbery  correspond  with 
those  made  by  the  boots  or  shoes  worn  by  defendant.    Id. 

44  OriNfON  EvinvNOB. ^Witness  may  state  his  opinion  as  to  the  oorre- 
spoil (lence  of  tracks  found  at  and  near  the  place  of  an  attempted  robbery, 
and  the  shoes  worn  by  defendant^  or  shoes  worn  by  another,  who,  on  the 
night  of  the  offense,  was  seen  in  company  with  defendant.  Orwmu  t. 
Btate^  853. 

46.  WrrNKSs  mat  Stats  his  Opihioit  that  hair  fonnd  on  a  fence  was  from  a 
horse  which  the  evidence  shows  that  defendant  was  riding  at  the  time  of 
an  attempted  robbery.     Id. 

4A,  EviDBROB  —  Deolarations  as  Hrabsat.  —  Declarations  made  by  the 
father  of  the  accused  when  he  dettrered  a  pistol  to  an  officer  subsequent 
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to  in  attempted  robltery,  about  defendant  not  haTing  bad  tiie  pbiol  «l 
Ihe  time  of  the  attempt,  is  hearsay,  and  not  part  of  the  res  peste.  Hm 
father  being  a  oompetent  witness,  he  must  be  produced  to  testify  to  and 
Mtablish  tho  laot^  il  defendant  desires  suoh  £aot  eatablishod.    U. 

CROPS. 
8oe  Go-TxirAiiOT,  2. 

GB06S-EXAMINATIOH. 
See  Tbiai^  4. 

CROSSIKOR 
8oe  Railroad  Companiks,  lft-17. 

CRUELTY. 
8oe  Maeuaos  akd  Dztosob. 

CUSTOM. 
See  Ubaqx. 

DAMAGES. 

Plxabikcm — PuMiTiTX  Daxaobs. — Where  the  amount  of  damagea  is  atated, 
plaintiff  may  reoover  punitive  damages,  though  they  are  not  styled  such 
in  his  oomplaint.    SoiUkem  Sep,  Co,  ▼.  Brown,  306. 

See  Ajhavlt,  1-3;  Contractb,  4;  CoBFORATiONa,  6;  CouNTm,  3;  EminaT 
Domain,  2-9;  Eyidbnck,  7i  Forciblb  Bntet  and  Unlawful  D»* 
tainbr;  Hiohwats,  4-6;  Libsl  and  Slandbr;  Ma9tbb  and  Sertan^ 
3;  ft;  MoRTOAORB,  2,  5;  Municipal  OoRPORATioNa,  15-13. 

DEBTOR  AND  CREDITOR. 

L  Crrditor  BA8  No  Right  to  thb  Personal  Labor  or  his  Dbbtob,  and 
therefore  caunot  complain  if  such  labor  is  given  to  another.  Bmckiq^  ▼. 
Dutrn,  334. 

H  PRBPK&BNCBa.  —  Every  debtor  haa  the  right  to  prefer  one  of  his  creditors 
to  another,  in  the  absence  of  a  statute  forbidding  it,  and  tbe  case  ol  a 
surriving  partner  who  is  a  debtor  is  no  exception  to  the  rule.  PaUtm  ▼• 
L^widi,  902. 

H  Novation.  —  Whrthkr  a  TRANaAonoN  Amounts  to  a  Notation  or  ad 
is  a  question  of  intention,  to  be  decided  from  all  the  circumstanoes  ol 
the  case,  although  nothing  positive  be  expressed.  FkUHtjf  «Cc  8<\f€  Ikfk 
Co.  T.  SJimandoah  etc.  R,  R,  Co.,  858. 

See  Attachmrnt  and  Garnishmrnt;  Banks  and  Banking,  %  St  Ohattk 

MORTOAOn,   2;  EhTOPFRL,   2;  FrAUDULRNT  CONTKTANORil  JVDQMRNl^ 

i;  3s  Paymrmt. 

DBCLARATIONa 
Aasrct,  2;  Crxmikal  Law,  11^  43b 

DBCRBB8. 

8oe  JUDOMRNVib 
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DEDICATION. 

I.  DKDiQATioif  o»  Stmot,  BvFior  or.  —  When  a  itreet  ia  dedicated  to  the 
publie,  the  fee  Tests  only  in  the  public  when  the  statate  ao  provides| 
in  all  other  cases  the  owner  of  the  land  retains  his  exclusive  right  in  the 
•oil  for  vwwy  purpose  of  use  or  profit  not  inconsistent  with  the  public 
•Bsementk  and  may  maintain  appropriate  actions  for  any  encroachments 
upon  it.    O'Neal  ▼.  CUjf  of  Sherman,  743. 

%  Dkdication  of  Strskt —  RiOHT  TO  LiMrr  Use.  —  A  grantor  may  prescribe 
the  oonditiona,  qualifications,  and  limitations  of  a  grant  of  property  to 
a  municipal  corporation,  and  when  the  land  is  granted  for  ''street  pnr^ 
poses  only,"  the  oity  cannot  appropriate  it  to  another  nse,  or  if  it  does, 
the  use  may  be  enjoined.     ItL 

See  UiauWAT& 

DEEDS. 

!•  Duu>  n  iNOpBRATiyB  voH  Want  of  Dsuvibt,  if  after  bebig  signed 
and  acknowledged  by  the  grantor,  he  leaver  it  in  the  custody  of  an  agent, 
with  instructions  to  deliver  it  to  the  grantee  only  in  the  event  of  the 
grantor's  death,  though,  after  such  death,  it  is  delivered  to  the  grantee 
by  the  agent,  as  directed.      Weirin'/er  v.  Cock,  320. 

t.   AC&NOWLBDOMBNT    OF    A     DkBO    CANNOT     BE     T4KKN     BT     A    OrANTBB 

THEBEIN,  though  the  conveyance  is  to  him  as  trustee.  Bowden  v.  i'or- 
riah,  S7Z. 

tb   AOCBPTANCB  OF  A  DeED  BT  A  GrANTER  OR  TRUSTEE   IS  PRESUMED  from 

its  delivery,  unless  he  renounces  it.  Thid  presumption  is  not  rebutted 
by  the  fact  that  he,  acting  as  a  notary  public,  took  and  certified  tha 
acknowledgment  of  the  deed.     Id. 

4.  Deed  Made  to  Married  Woman  in  her  maiden  name  is  valid  if  clearly 
shown  to  have  been  intended  for  her.      Wflkeruion  v.  SdiooninaL,r,  803. 

ftp  Ktidbnce.  —  A  Copt  of  a  Convkyance  of  land  in  Texas,  made  before 
a  notary  public  in  Louisiana  in  accordance  with  the  form  and  mode 
Qsnal  in  this  state,  is  not  admissible  in  evidence  as  a  recorded  instru- 
ment»  though  proved  and  recorded  in  the  county  where  the  land  is  situ- 
ateiL  The  error  in  admitting  it  is  immaterial,  if  an  examined  copj 
taken  from  the  notary's  record,  subsequently  introduced,  was  proporly 
admitted,     l^t-oaiy.  Wo{f,76\. 

••  Evidence.  — An  Examined  Copy  of  a  deed  to  land  in  Texas,  made  be- 
fore a  notary  in  Louisiana,  with  proof  of  the  execution  of  the  original 
and  of  the  na-nes  of  the  parties  and  payment  of  the  purchase-money,  is 
admissible  to  prove  a  conveyance  of  the  laud.     Id, 

7«  Though  an  Unsealed  Instrument  may  not  Ck>NTEY  the  legal  title  to 
land,  it  at  least  conveys  the  equitable  title,     fd. 

$•  Deeds  to  Partnership.  — Though  at  law  a  deed  made  by  or  to  a  partner- 
ship in  the  firm  name,  the  full  name  of  neither  partner  being  given,  will 
not  pass  title  to  the  land,  such  is  not  the  rule  in  equity,  where  the  eqni* 
table  title  is  deemed  to  pass.     Id. 

A.  Ancient  Deed,  Presumption  of  Powek  of  Partner  to  Convey. —  After 
the  lapse  of  more  than  thirty  years  from  the  time  of  execution  of  a  deed 
by  one  member  of  a  partnership  purporting  to  act  for  the  firm,  his 
power  to  act  will  be  presumed,  and  the  deed  admitted  to  prove  the  con* 
Toyaace.    Id. 

KL  OdNYXYANOB  BY  Pabtner.  —Where  property  stands  in  the  name  of 
a  firm,  one  partner  ia  that  name  may  oonvey  the  legal  as  well  as  the 
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•quitable  title,  if  he  ham  authority  to  to  do  at  the  time  the  eoBTeyaiioe  b 

BUMle,  or  hie  act  may  be  ratified  by  sabeeqaent  parc4  ooDsenk    Id. 
U.  PMMUMri'Aoy  VROM  LarsB  or  Tims,  m  to  power  of  partner  to  eobrey 

firm  property  by  deed  whiob  be  ■  aasnmee  the  right  to  make  ia  iti 

name,  arieee  tbe  eame  as  in  other  oaoee  ia  whioh  one  pema  baa  aeeamed 

to  execate  a  deed  in  the  name  of  another.     Id. 
Hi  AndKNT  DsBD  AS  EviDSMOQL  —  Where  an  ancient  deed,  otherwiee  admia> 

■ibie^  is  oflEered  in  evidence,  it  ia  immaterial  that  ita  proof  or  aeknawl* 

edgmeat  was  insufficient  to  admit  it  to  record.    Id, 

\fL  JUGDMBNT    CnSDlTOR    NOT    CHABaSD    WITH    NonCB    OV    UhRBOOKDBD 

Dim  iKOM  Juixnuarr  Dbbtob.  —  A  judgment  creditor  is  not  oharged 
with  notioe  that  the  judgment  debtor,  .who  is  the  loeaor  el  real  eetite^ 
the  title  to  whioh  appears  of  record  in  his  name  at  the  time  of  the  dock- 
eting of  the  judgment,  has  conTeyed  the  property  to  another  person,  at- 
though  the  latter  has  informed  the  tenant  that  he  has  a  deed  from  the 
debtor.  The  law  in  ouch  ease  holds  the  judgment  creditor  to  have  had 
Botioe  only  of  each  facts  as  inquiry  wonkL  naturally  lead  te^  not  ol  such 
facts  as  it  might  possibly  lead  ta     WiStim  r.  Bevkr^  83& 

Sea  Fbauduluv  OoMTirAiroa*  8;  JuiMifEiii%  4}  JvMaiA&  ftaftaiL 

DEFlNrnOK& 

"  Children. "    See  Wills,  8,  4. 

"General  insurance  agent.*'    See  IN8VS▲]l0l^  lOl 

"Legal  beira**    See  Insubakoi^  32. 

^^Kuisanoe."    See  Ncisancxs,  4. 

"Tkesenger.*    See  Garribbs,  IOL 

*' Peddler."    See  Pbddlbbs. 

"Public  bonsai'*    See  Cbimzhal  Law,  S1»  SL 

DELIVERT. 
Sea  DnDb  L 

DEPOSITIOKa 

L  Dxposmoir  ab  Btibbitool  —  The  deposition  of  a  deceased  witneas,  esiw 
tified  by  tbe  officer  taking  it  as  being  ooireotb  and  afterwards  identified 
by  him,  ia  admissible  in  evidence^  and  no  objeotion  oan  be  raised  to  tfaa 
form  of  the  officer *s  certificate  when  no  partionlar  Icna  ia  praacribed  bf 
atatuta.    Clark  t.  StaU,  817. 

"  DBPOBinoir.  —  OBJBonoii  to  the  manner  and  form  of  taking  a  depoaitica 
muat  be  made  at  the  time  the  deposition  was  taken.  Snob  objectica 
aannot  be  made  for  the  first  time  at  the  triaL  IwUnmtkmcd  dc  £^p  Ok 
T.  Prmee,  78S. 

DEPOSITS. 
See  Bamkb  and  BANmra^  & 


I 


i 
DEPOTS. 


See  Cabrtbbb,  ft. 
DESERTION. 

SaallABRXACMI  AM»  Dif«Ma 
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mSORDBRLY  H0XT8S& 

DIVSRSIOSr. 

DIVOBC& 
iM  Idt  PnroBM;  If  ABBuaa  hib  DivoMft 

OOOUMSNTAET  XVIDXNOIE 
8m  XyxDSiiO%  1-1^ 

POiaCIUL 
8t»  XLaonoRi^  4-8» 

8m  AoxNor^ljS. 

1>UPLI0ITT. 
8m  OBiMurAi,  LaWs  1* 

DEAIKAO& 
8m  WAnsoouBsm 

DRUMMER8L 
8m  IraxnFn%  M& 

DKUNKKNinESa 

8m  QUMIVAft  liAWf  ttl  liABBIAaX  AMB  DlWVMI^  |p  & 

XASBMSNTa 
8m  Emawixa,  1-lL 

XLBOHONB. 

|»  ^AMBCAaiDiw  qf  A  VoTKB,  Pmboribbd  BT  THB  CUMWIWIW  g|  a  tiMK 
MUM*  U  aMdc^d,  •stoiid«d»  or  oluMifcod  bj  ibt  l^gitUtaxWi    MritT. 

8i  8x19019  J>aoLuasm  vhat  Ho  Houroir,  <«  MmBm  of  Ifao  Ohiiroh  of 
JoooaOhriiiof  lAMorDaySoiBte,  911011  be  allowod  lo  ▼«!•  ot  ob  oleotios 
fci  Mdo  iloto  io  iBTtlkl,  booouM  in  oonflict  with  tho  proriiioao  of  the 
•Iftto  oonalifeatkMi  oztooding  the  righfe  of  •nflrego  to  all  malo  oltiaeno  of 
tho  Ualtod  Slatee  of  tho  ago  of  twenty-one  yean  and  upward  who  have 
mok  boon  ooimoted  of  felony  or  troaton.    Id, 

8L  81AT01S  lOB  TRB  RMDVBAnoir  ov  Voters,  which  roqoirw  a  voler,  hi 
order  to  entitle  himtelf  Io  regiitratioo,  to  take  aa  oath  thai  ho  is  boI 
a  Mot  ion,  ii  uaooiiolilalioiial  and  rmd,  beeavM  il  hi  oflbol  fanpeiM 
a  ^pialificatioa  in  addition  to  thoM  required  by  tho  Mnatitailaoa  of  tho 
Id. 

0X.  bstm  you  XIX.— a 
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■irM  %o  t9mor%  %o  aaotlMr  ipreeiiiol  in  the  aame  oouiity  mnit  proeare  m 
««tifioatoef  nmo^ali  and  If  hm  nguUn  and  Totea  in  the  Utter  preciiiot 
withoftt  MMh  MrtifloAt%  his  vole  k  illegd  and  void.  Aifer  ▼•  Tmgmk 
M7. 

S»  BMonBAnov  ot  TonB  <m  Day  of  BLionoH  it  fUegal,  volMe  the  Toter 
hecomee  of  age  am  that  day,  or  ihowa  to  the  Jadgea  of  eleotun  that  for 
aomo  other  good  reaaon  he  has  heoome  entitled  to  vote.    Id, 

C  BaonxmATioir  at  Vom.  — >  Where  the  regiatrar  of  Toiera  reeeiTeo  a  oer- 
tifieate  of  remoral  onteide  hit  townahip^  administere  the  proper  oath  te 
the  Toter,  and  entera  hla  name  on  the  regiitration*book  after  hia  retnn 
home^  the  regiatration  ia  ralid,  although  he  did  not  have  aneh  book  with 
him  when  he  leoeiTod  the  oertifioate  of  remoyaL    id, 

1.  QvALOOAnov  Of  VoTEB.  —One  whoee  trae  reeidenoe  ia  in  one  townahip 
ia  not  a  qnalified  voter  of  another*  where^  after  OMaping  from  priaon,  he 
ia  hiding  aa  a  fngitive  from  Jnatioe.    Id, 

IL  QuAUfiio  Kliotob  of  Korfh  Oarolinn  ia  one  who  baa  oome  into  the  atate 
one  year  before  the  eleotion,  or  haa  been  domiciled  within  it  for  that  time 
after  forming  the  porpoee  to  remain;  and  the  intent  mnat  be  eononmat 
with  the  aotnal  oooapation  of  a  domieile  in  the  ooontj*  to  entitle  hint  te 
the  righte  of  aa  elector.    Id, 

IL  QaAUvnD  BLioroB—BviDBiroB— BomoiLi  n  Oimr  a  Qussnoir  or 
Ibtbnt,  and  the  deolarationa  of  an  elector,  made  at  the  time  of  Toting, 
are  admiarible  aa  part  of  the  ret  ffettm^  and  if  made  preriooato  that  timeb 
are  admiaoible^  if  in  disparagement  of  hia  right    Id, 

Ml  Blioiobs  mat  Riruai  to  OnoLoea  iob  Whom  Thxt  Yoob^  when  nnder 
oath  aa  witneasee»  when  they  have  oomplied  with  the  law.  lliia  prtn- 
legCb  howevert  ia  an  entirely  paraonal  one.    Id, 

IL  OoMTwr^BviBBHOi  or  Bleovobs.— Aa  between  eontaetaBtB  for  an 
office^  the  teatimony  of  an  eleotor,  if  pertinent  and  teleranti  ia  alwaya 
admiaaible,  and  neither  of  the  partiee  ia  called  npcn  to  contend  for  the 
lighte  of  a  witneie  who  doea  not  demand  proteotion,  and  if  compelled  te 
taetify  against  hia  will,  tiie  evidence^  competent  withont  objeoticn  en  hit 
partk  thonld  go  to  the  Jnry  lor  what  it  la  worth.    Id, 

IB  OORTBR  OOMPBLUBO  BlBOIOB  TO  TiLL  IOB  WbOM  Hb  YotBA.  — Hm 

Judge  who  tries  a  conteated  election  caee  may.  In  the  ezeroiae  of  his  dis* 
cretion*  determine^  certainly  aa  between  the  conteetant  and  conteetea^  if 
there  ia  any  cridmice  at  aU*  how  mnoh  testimony  tending  to  show  the 
Illegality  of  a  particnlar  Tote  la  anlBelent  as  a  fcondatiatt  for  eompelliag 
the  Toter  to  tell  for  whom  he  Toted.    Id, 

IB  Oovnsr — Btidbvob  to  Sao  w  job  Whom  Baxaot  was  Caia  —  Where^ 
la  an  election  oontesti  it  does  not  appear  from  the  direct  eridence  of  the 
Toter  for  whom  hia  ballot  was  cast^  dronmstantjal  ovideBoe  ia  admissible 
to  establiah  the  fact^  and  the  oonrt  may  pass  npon  its  safflden^  at  any 
time  as  a  foundation  for  compelling  him  te  testif y*  the  Jnry  to  dstemune 
Crom  the  eridence  for  whom  the  ballot  is  te  be  coonted.    Id, 

H,  CoNTBST  —  Btidbhob  TO  Show  BOB  WuoM  Balum'  WAS  Votbb.  —  In  0 
contested  election  case^  where  a  certain  person  was  engaged  en  the  day 
of  election  in  handing  oat  ballota  for  one  of  the  contesting  partiee,  and 
for  no  other  person,  and  he  gave  a  ticket  to  a  certain  person,  and  "  Toted 
him,"  evidence  of  t^ese  facts  is  competent  to  show  for  whom  snch  perecn 
▼oted.    Id, 
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UL  Xvii>nrqi  €V  fkAmwuiiT  Vvn.  — Th«  identity  of  •  roter  1>eing  «rtib- 
liahod,  ih«  record  of  his  indietmeni  and  ooliTiotioB  is  admiarible  to  proro 
thai  b«  Totad  fraadnlently.    Id, 

IflL  OoNTnr.  —  ByiDSMOB  of  how  a  Obaumhowsd  Blioiok  would  batb 
VoTiD,  or  offered  to  Tota^  wlus  on  aoooant  of  the  number  of  voters 
failed  to  have  his  ohallenge  heard,  and  foiled  to  Tote^  is  inadminible  in 
a  oonteoted  election  ease.    Id, 

17.  BxGLVBiov  ov  Lmal  Voni^  not  frandnlantlj,  bat  throogh  omr  ai 
jodgmenti  will  not  defeat  an  alootiony  notwithatanding  the  error  is  ono 
which  there  is  no  mede  of  oorreoting^  sinoe  it  oannot  be  shown  with  oar* 
tainty,  afterwards^  how  the  excluded  Totera  would  hayo  Toted.    Id, 

IS.  BvisxNOB  to  Show  iob  Whom  Ballot  was  Votso.  —  In  •  oonteeted 
election  eaae,  aridenoe  that  n  Toter  obtained  a  ballot  from  a  table  at 
tiie  poll%  where  only  one  of  the  oonteating  parties'  ballots  were  dis- 
tiibntedt  and  that  it  waa  obtained  from  his  known  agents  and  that  the 
Toter  "same  down  the  line  within  the  ropes,  and  Toted,"  ia  admissible 
as  tending  to  show  for  whom  the  ballot  was  roted.    Id» 

IB.  Byidsncs  or  QvALinoAnoir  at  Blsotor.  —In  a  oontestad  eloetion 
ease,  evidenoa  of  the  declaration  of  a  person,  when  offning  to  TOte,  to 
the  affect  that  he  was  bnt  twenty  years  of  age,  ia  admiaaible  to  aatabliah 
hia  minority,  although,  at  the  time,  a  atranger  awore  that  anoh  peraon 
waa  over  twenty-one  yeara  of  age.    Id. 

ID.  EviDKNOB  or  QvAUfioATioir  or  Yotsbs.— In  a  aonteatad  aleotioii> 
aaae,  oridenoe  that  oertain  votara  were,  at  the  time  of  the  olaotion,  real* 
denta  of  another  county,  ia  admisaihio  to  aatabliah  the  illegality  of  their 
▼otea.    Id, 

§L  QvALinoATioH  or  Sliotob.  —  Where  an  aleetor  haa  bean  ia  the  habit 
of  leaving  hia  home  In  another  county  every  year,  and  ooming  into  the 
oonnty  where  the  election  waa  held,  for  tiie  pnrpoee  of  workings  and 
tfien  returning  to  the  other  county  when  the  season  was  oror,  but  testi- 
fies that  he  oonsiders  the  county  where  the  election  was  hold  his  home^ 
the  question  of  his  residence  is  for  the  Jury.    Id. 

SB  EviDnMon  or  QaALinGATioB  or  Yorsn.  —  In  a  oontestad  olsotioB« 
case,  thtf  evidence  of  n  tax.  collector  for  the  precinct  whara  the  ole^ 
tion  waa  held,  that  he  made'it  hii  duty  to  aacertain  the  reaidenoa  of  ovary 
peraon  in  the  precinct^  and  that  a'certain  voter  waa  never  there  until  a 
law  niontha  before  election,  never  paid  tazee  thera^  and  that  the  day 
following  tho  oleetiaH  he  aaw  him  bny  a  railroad  tieket  for  an  adjoining^ 
atats^  from  which  ho  did  not  return,  ia  admiaaible  to  ahow  that  such 
voter  never  acquired  a.  reeidenoe  in  the  precinct  in  whieh  ha  voted.    Id,. 

BB  BvRDUi  or  PKoor  as  to  Illioalitt  or  Ballot.  —Whan  an  eleotor 
is  allowed  to  vots^  the  bnrden  is  on  the  one  who  assails  the  validity  of 
iho  vote^  to  show,  by  a  preponderance  of  evidence,  the  truth  of  snob  faeta- 
or  eiroumatancea  aa  are  relied  upon  to  establish  the  disqualification.   Id, 

H  Commr  ^  Sumosvor  or  Complahit.  —  A  complaint  in  a  oonteetedi 
election  caaa  which  atatea  the  aggregate  number  of  illegal  votea  alleged 
to  have  beeii  caat  for  the  defendant,  the  grounds  upon  which  the  charges 
of  illegality  are  based  aa  to  each  dass,  and*  when  and  where  the  votes 
polled,  is  sutRoient;  and  the  defendant  cannot  claim  aa  of  right, 
of  particulars,  a  fuller  and  more  definite  specification  of  what  tho 
contestant  ozpects  to  prove.  A  contestant  of  an  election  in  a  notice 
or  a  pleading  need  not  give  the  contestec  the  name  of  eveiy  aUogad  iUo* 
g|d  voter  aa  to  whom  he  proposes  to  cffsr  proof.    Id, 
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SMUnSNT  DOMAIN. 

L  LAKH  OovDCHNJA  AS*  Tabbt  m  fircouii  PvitrMB^  «i  IIm  moan  «! 
publio  utility,  if  limited  to  looh  porp—et,  wmd  wwafr  ho  ■ppmpriftted 
to  onotiMr  qbo,  to  Ifao  liiiiMiwfc  «l  tho  ovns  «<  tho  fMb    O'Jfin^  v. 

S.  ROLB  <v  CotmMnanar.-*il  ia  m  itoMighod  rale^  ia  praeBodaigi  for 
the  coodamiutHn  of  hmia,  IkU  tte  }Mt  ooiepniMdbiiiii  wiridb  tin  ktad- 
owui  k  entitled  to  reeeivo  te  hio  laod  sod  the  daaaogei  th»ote  moil 
U  llantid  to  the  tnet  a  periMa  «<  whuh  ie  miAmlkf  imkmu  Omrrie  ▼. 
Wawerl0  tio.  B.  JL  Co.,  4fiS. 

IL  BixASUBB  or  DAMAGHb  —The  smm  pkttiBgof  land  iaio  hlaalDi  ou  o 
■op  deoe  aot  divide  it  into  oepuoto  tnete  oo  ae  to  Uaak  the  oaroer'a 
damages  to  the  volao  of  o  pitiiihi  hloak,  %  wmmSL  paeaUelapvai  of 
whioh,  oa  H  appean  on  the  aoap^  ta  aataaUp^  tahaa  adar  tho  tightt  «f 
aninaiit  doaaiii.    Id, 

4.  Pboov  ov  fipaoujb  Vauvs  •»  I^mi»  Omammaam,  ->lha  afeaBiiaa  and 
— iiowmliiiae  of  bad  aanght  lor  raflaaad  puBpenaa  owj  iaqpovt  to  it  a 
apeoial  oommereiol  valae  for  onch  yiiyaiBB  goawi  ally,  and  the  oorner 
■my  ahoir  anoh  apeoiol  viina^  «nd  Toap  the  hanaflt  of  it»  «haB  eallod 
upon  to  part  with  hia  bad  by  tfao  aaaapalaaay  praoaaaol  oaadaaanaaioa. 
Jd. 

ftp  BuLi  Appuoabli  to  OovDimiATioN  or  La91>  to  Quabi  Fubuo  Usb 
k,  that  the  ooraMT  ahatt  U  gifaa>  hy  wiy  of  BuonjaauatJaa  iarlaa  lantj 
ita  fair  piaaaforaay  aaefarwhMktt  hao  a  anmiaai'  laal  aalaa  of  Itaown 
ia  the  iaimediata  poaaea^  or  in  naaoBalila  antiaipaaioa  in  Urn  aoar  fa- 
tare.  Tho  oaraer  io  to  bo  aaamwitaii  for  the  dopairatiaa  of  aair  osiat- 
tagialoo.    JV. 

6L  RuLi  or  CoMPBNaATimr.  ^fho  lala  ikak  tho  apoeU  odvaatefa  of  the 
kad  to  Ike  party  ac^uirtng  it  hgr  oaadaoanotka  by  ligkt  ol  onrfaoat  A^ 
Biaia  afaall  aot  odd  to  the  oeatpawBrfaaa  to  hopaid  the  knd^MPMr  oppliea 
to  oaaaa  where  tho  tahnif  whkh  k  advaata^aaaa  to  tho  takor  k  aaft  po- 
oaliarly  diaadfaatageooa  to  tho  aallar.  11^  hoarooar,  tha  adraati^Boaa 
faatora  k  of  auoh  a  natora  that  it  k  of  special  nriiinwaiBial  ^alae  ia  the 
haada  of  either,  that  one  oaonat  toko  it  faonn  tho  afehar  aithaat  paying 
lor  aooh  apociol  talaOi    hL 

f*  MiABuaB  or  DAHAOia.  -—The  paupew  oaaamvit  of  daaaa^aa  kr  tha  taking 
of  land  by  eminent  domaia  for  raHaoad  aas  la  the  depmoiatiaB  ia  tha 
market  ratao  of  tbo  propoiiy  oaaaed  by  the  loeatioa  and  ooaotmotian  of 
tbo  road.  Thu  k  aaoally  ahowa,  in  the  ordinary  caoe,  by  Jhm  opiai— i  of 
witneaaea  onaToraant  with  tho  pooporty,  and  tiio  aaUiag  prieo  af  kad  in 
thovioinity.  Thia,  however,  dooe  wot  exokdo  other  or  bottar  awtlKHk 
of  proof;  and  oridenoo  of  alaaiaak  of  diaadraniagu^  aad  of  haBdoa.  im- 
poeod,  aa  the  dnreot  remit  of  the  loeatioa  of  tho  road,  ora  odadarfbU,  m 
forming  a  bask  for  the  oompntataaa  of  damagoa.  Kmntf  ▼•  M^aifUriii 
eU.  B.  S.  Co.,  632. 

It  ELnoKTB  or  DAMAas.  — In  lalii moling  damagna  to  pnipartp  kikoa  by 
eminent  domain  for  railiead  pnrpoaoa,  wtoBfaavor  iajarianaif  aikata  the 
property  aa  the  direot  and  aaoiaaary  reaoit  of  tho  kaalioa  of  tho  aoad 
npon  it  may  be  ooniidorod.     U. 
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it  HsAflvm  Of  DAKAon.  —  When  tiie  sppliuieai  of  •  laMee,  eawo^l  to 
the  eanying  on  of  hie  baiine«^  are  destroyed  by  a  railroad  company  in 
the  exercise  of  the  right  of  eminent  domain,  evidence  of  the  amount 
of  the  lessee's  necessary  expenditure  io  reoonstnictin)^  such  appliances 
for  continuing  hie  busineaa,  and  the  locreaaed  wpews^  aad  lees  sittead- 
ant  thereon,  is  admissible  in  estimating  damages,  not  as  specific  items 
of  olaim,  but  as  affecting  the  nuurlEat  mine  of  the  leasehold,    id, 

8eo  Hioa^fiax%  t*7;  livmoiVAii  GoBP«um«%  17-IA 

BNGDIIBRAKGIEa. 
Bee  ImoBAiroi,  S. 

BQITITT. 

1.  Rbmsdt.  —  Where  there  is  a  eivil  wrong  without  a  remedy  at  law,  eqni^ 
will  take  jurisdiction,  in  order  that  what  is  right  may  be  done.  BriUom 
▼.  Suprtnu  CouneU,  870. 

&  PaiOBrrr  of  Tims  gives  the  bettor  equity  as  between  parties  having  only 
equitable  interests,  only  when  their  equities  are  in  all  other  respects 
equaL     Froft  v.  Wolf,  761. 

iL  Paioritt  of  Tims  n  Ground  of  Prbfkrsvos  last  resorted  to  as  be- 
tween parties  having  only  equitable  intorests.  Bqnity  will  not  prefer 
one  to  the  other  on  the  mere  ground  of  priority  of  time^  until  it  finds, 
upon  an  examination  of  their  relative  merits,  that  there  is  no  other  sutB- 
eient  ground  of  preference  between  them.  If  one  has  any  equity  better 
than  the  other,  priority  of  time  is  immateriaL    Id, 

4*  In  detormining  relative  equities  of  parties  having  adverse  equitoble  in- 
terests, the  court  most  direct  ito  attontion  to  the  nature  and  condi- 
tion of  such  intorests,  the  circumstances  and  manner  of  their  acquisition, 
and  the  whole  conduct  of  each  party  in  respect  thereto,  and  then  applf 
the  test^  not  of  any  technical  rule,  or  rule  of  partial  application,  but  the 
same  broad  principles  of  right  and  justice  which  equi^  universally  ap- 
plies in  deciding  upon  contested  rights.    Id. 

•»  liaxiM  THAT  Equitt  Aids  ths  Vioilamt,  and  not  those  who  slumber  on 
tfaoir  rights,  applied  to  one  who  holds  a  stale  equitoble  title  to  land.  Id, 
See  DsBDSto  7;  Judombmtb,  4|  21,  23;  Subboqatiox. 

BQUTTABLB  INTEBB9I& 
8ee8QViTr,  S-A. 

ERROR. 
'  8ee  Apfsal  and  Bkbob. 

ESTOPPEL. 

1*  Wnur  Qusnnov  of  Law.  ^When  the  facto  neoetsary  to  oreato  an 
estoppel  are  admitted,  or  clearly  and  oondnsirely  eatoblished,  the  court 
may  declare  the  law  applicable  to  snob  facte  without  submitting  them  to 
the  jury.     Wachter  t.  Pheenix  Au,  Oo„  600. 

%  If  ths  Holdse  of  Obrtaiv  IsDSBTSDVsas  AGAINST  A  Razlwat  Corpora- 
tion is  also  one  of  ite  officers,  and  he  makes  and  publishes  a  stetement  ol 
ite  financial  condition,  upon  the  strength  of  which  sales  of  ito  bonds  avp 
affected  to  innocent  purchasers,  he  will  not  be  allowed  to  impair  their 
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•eenrity  by  tnbteqnentijr  ihowiag  ih»t  hk  itatemenit  wer»  not  tma, 
And  that  he  held  olaime  agaiDst  the  oorpoiation  whioh  are  entitled  to  preoe- 
4enoe  over  sneh  bondi,  and  which  were  not  disclosed  in  sooh  fin^n^i^l 
statement    FkMU^  etc  Sqfe  Dep.  Oo.  t.  Shenandoah  etc  B.  H,  Ca.^  85a. 

See  OoKtOMATuam^  ?»  ^  11;  Iv8Ubakoi»  9;  JosoMBHTa»  28;  WmfBaua^  2. 

KVIDENCB. 

L  GoMPABiBOH  Of  Hahm.  — Papsrs  Whioh  abb  kot  m  BviDxiroB  nr  ths 
Ga8I»  and  the  signataree  to  which  are  not  admitted  to  be  genuine,  can- 
not  be  need  for  the  purpoee  of  making  comparison  between  the  signa- 
torei  thereto  attached  and  the  eiguaturee  on  a  bond  or  other  paper  in  a 
•nit.     WJiile  Sewing-Maehim  Co.  ▼.  Gordon,  109. 

%  Photoorapbs  abb  Skoondart  ByiDBNCB,  and  therefore  nsi  admissible 
when  the  original  san  be  prodnoed  in  court.    Id, 

H  MiOROsoopio  Sklarobmbnt  or  8zoNATcrBB  IS  HOT  AdmissdIiB  in  oTidanoe 
when  the  original  signature  is  in  court.     Id, 

4.  Lbttbbs  and  Othbr  Parbrs  arb  mot  Admissiblb  in  BTiDnroB  whbv 

THB  SlONATURBS  THBRBTO  ABB  NOT  AdMITTBD  TO  BB  ObNUINB^  and   thcjT 

sikre  not  relevant  to  any  itsne  in  the  ease,  and  the  only  object  of  patting 
them  in  evidence  most  be  for  the  purpoee  of  comparing  the  signatores 
thereon  with  the  signature  on  the  bond  in  suit.    Id, 

fk  Bbcord  or  FoRicBR  Suit  whbn  not  Adkissiblb. — When  plaintiff  in 
ejectment  claims  title  as  the  grantee  of  certain  parties  alleged  ta  be  sole 
heirs  of  the  original  patentee,  and  defendant  claims  under  another  person 
as  heir  of  the  same  patentee,  the  record  in  a  suit  in  which  snch  alleged 
sole  heirs  recovered  other  land  as  the  sole  heirs  of  the  patentee  as  against 
a  third  person  is  not  admissible  against  defendant^  who  was  not  a  psrtj 
to  that  snit^  to  prove  that  snob  persons  were  tiie  sole  heirs  of  the  pat- 
entee.    Freeman  v.  ffatekint,  269. 

IL  Thb  Rb8  Gbstji  arb  Tbobb  Ciroumstanobb  Which  are  the  undesigned 
incidents  of  a  particular  litigated  act,  and  which  are  adnusBible  when 
illustrative  of  such  act  These  incidents  may  be  separated  from  the  aot 
by  a  lapse  of  time  more  or  less  appreciable,  but  they  most  stand  in  imme- 
diate caussl  relation  to  the  act^  a  relation  not  broken  by  the  interposi- 
tion of  voluntary  individual  wariness  seeking  to  numnfactnre  evidence 
for  itself.     Wardr.  WhiU,9Si. 

7*  Bjbs  Gbbtjh.  —  Statbmbntb  Madb  bt  Pibbonb  WBsr  Lbatdio  thsib 
HoKB,  AS  TO  THBIB  Intbndbd  Dbstination,  are  not  hearsay,  and  ars 
therefore  admissible  ss  evidence  in  an  action  to  recover  damages  snffsred 
by  them  at  a  railway  crossing  by  the  collision  with  a  train.  OkiekMaU 
etc  i^V  Co,  T.  Howard,  96. 

^•e  Assault,  2;  Criminal  Law,  6-12,  18-28,  26,  26,  29,  41-46;  Dsem,  5-12; 
l>BF08inoN8;  Blbohons,  9-23;  Fraud,  2;  Fraudulent  Conybtancbb,  2; 
4,  6;  Innkbbpbrs,  4;  Insuranob,  7, 18, 19;  Judombntis  18;  Statutm^  6; 
Tbubti  and  Trustbbb,  9,  10;  Usaob;  Wills,  U. 

RXOBSSXYB  DAMAQBa 
See  Assault,  8. 

BXBCUTIONS. 

L  Paoobbdb  Of  OoNTRAor  Madb  in  Witb's  Namb.  -*If  a  wife  enters  into 
a  contract  to  get  ont  cross-ties  for  a  railway  company,  and  her  hnsband 


Indbz.  987 

•oodneli  the  Iratlnen  for  har,  the  ties  are  not  tiibjeet  to  ecreeatioa  la 
favor  of  hia  oreditora,  though  the  contract  waa  made  in  her  name  for  the 
purpose  of  preventing  the  ties  from  Using  subject  to  puoh  execution. 
Buckley  ▼.  Dunn,  334. 
IL  SuEKiiTF'a  Bbtubn  mat  bb  Iupbaohbd,  and  shown  to  be  without  Taiiditj 
M  to  a  judgment  creditor,  by  proof  that  the  date  of  levy  under  another 
Judgment  was  no  part  of  the  sheriff's  return  thereon,  that  the  return 
M  in  fact  made  was  without  date,  and  that  the  date  appearing  therein 
was  afterwards  inserted  by  the  sheriff;  and  this  although  apecific  instruc- 
tions to  the  sheriff  accompanied  the  writ  to  levy  upon  oertain  property 
specifically  described.     Henderson  ▼.  ffenderaon,  650. 

Sta  Attaohmbbt  avd  Gabhishmbnt,  2-4;  Juogmbnts,  1;  Mobtoaqbb^  8, 10; 

Wills,  10. 

BXECUTORS  AND  ADMINISTRATORa 

1.  Ckunuor  of  Laws.  —  ^  Grant  of  ADMiMisTRA'noH  has  generally  no 
•peration  outside  of  the  state  from  whose  jurisdiction  it  waa  derived. 
Henoe,  ordinarily,  no  suit  can  be  maintained  by  or  atrainst  any  executor 
or  administrator  in  his  official  capacity  in  the  courta  of  another  state 
from  that  in  which  he  was  appointed.     FugaU  ▼•  Moore,  920. 

H  (kutwuat  OF  Laws — Forbiom  Exbgutor,  Suit  against.  — One  appointed 
executor  in  another  state,  but  who  resides  in  this  state,  and  who  haa 
ooUeoted  assets  in  the  state  where  he  was  appointed,  which  he  has  not 
brought  into  this  state,  cannot  be  sued  here  for  the  purpose  of  recover- 
ing a  legacy  to  whioh  the  oompUunaut  claims  to  be  entitled  wider  the 
will  of  the  defendant'a  testator.    Id, 

C  Iktbeict  of  ax  Hub  in  thx  Rbal  Estatb  of  his  Anobstor  shoctld 
VOT  bx  Dbobxxd  to  bi  Sold  before  directing  a  sattlenient  of  the  a^ 
BdnistMtor'B  aoooontSi    Bowden  t.  ParrUh,  873. 

EXBMFnOK& 
Mm  ARAomnv  Am  OamxiBHMBMT,  S-4i  OoBrouMammw^  4|  Wilu»  lOi 

lEBS  AND  SALARIBa 
80s  Assunmbbt,  2;  Cobpoeatiov%  18^  1T» 

FINDINGS. 
80s  Affbal  Aiit>  Brbob,  4^  ftp 

HBB  INSURANCR. 
See  IbbctbahoBi  I-SIL 

nXTURBS. 

It—tiob  Ai  Tbsv.  —  The  machinery  and  appamlBa  it  aa  skotrie-ligbl 
plant  will  not  pass  under  a  judioial  sale  of  the  real  oslMs  to  whioh  th^ 
are  annexed,  when  it  is  shown  that  when  they  wsfo  ao  BnnaTsd  il  was 
intended  that  they  should  remain  temporarily,  lisvs  physiMl  aaBOiap 
Hon  is  BO  longer  the  test.     Vail  ▼.  VFeooer,  50& 

FOBOmLB  ENTBT  AND  UNLAWFUL  DBTAINXB^ 

AM —  Mbabuxb  of  Damaqbb.  —  A  fordble  entry  by  the  owner  «r  Ui 
agent  againBt  one  in  the  peaceable  possession  of  landsb  vbo  is  sol  m»W9i^ 
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mbI  IfMpMSW  or  intruder,  Is  a  trMpaat,  without  regard  t»  IIm  aaoMBt 
•f  foroa  vaed,  for  wbioh  nominal  damages  may  alwaya  be  reeoTored,  and 
alao  moh  damagos  aa  are  inflicted  on  the  perMui  or  fiztnrea  of  tho  partj 
in  poeoeieion.  Exemplary  damages,  if  the  nnlawfnl  entry  was  done  in  a 
wanton  or  rtcddass  manner,  may  also  bo  awarded.     MoneUmr  ▼.  DeeNMrp 

F0RECL08URS. 
See  MoRTQAon^  6-10. 

FOREIGK  EXECUTORS. 
8oa  BxiCDTOES  and  ADiiiiinrBasoM. 
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FRAUD. 

L  Fraud  or  FALnsooD  vor  Rrsultiho  nr  Lroal  Iwjvrt  ean  neither  ba 
made  the  foundation  of  an  action  nor  the  ground  of  a  deCensa*  SriUom 
w.  Supreme  Counnl,  376. 

t.  Proof  of.  —  While  fraud  will  not  be  assumed  without  proof,  atillt  it  Is  i 

oftenor  shown  by  oireumstances  than  in  any  other  mode;  and  when 
things  appear  that  are  contrary  to  the  ordinary  ways  of  bonoot  boaineos 
men,  and  call  for  explanations  which  might  be  but  are  not  giTon,  fraud 
will  be  inferred.  When  the  questionable  transactions  occur  frsquently, 
and  are  the  general  oharactenstios  of  the  conduct  and  statomonts  of  the 
parties*  it  is  their  own  fault  if  they  are  held  to  the  oonsequeaooo.  IFe6- 
her  T.  Jaekaon,  166. 

See  ELKonova,  16;  Fravdulrht  Cortrtanois;  JvDOiiRRia,  2t,  S3, 29;  Lm* 
iTATioHi  or  AonoMs;  Marriaor  and  Ditoror,  1;  Saub^  6-S;  Bora 
FiDR  PoRCBABRRa;  Tradr-markb,  6;  WimRMi,  t, 

FRAUDULENT  OONVETANOES. 

L  Fravditlrht  Oorvrtargr  rt  Hrir.  —  When  land  is  dcTisod  to  an  oxeon- 
ior,  with  absolnte  power  to  sell  and  dirido  the  proooadi  atnoag  the  btrtn^ 
and  they  bare  elected  to  take  tho  land  instead  of  the  money,  and  haTO 
agreed  upon  a  partition  among  themselves,  and  one  of  them,  to  put  his 
oharo  beyond  the  reach  of  crediton,  baa  had  it  eonveyod  to  bis  wife  In- 
stead of  to  himself,  the  couTcyance  is  fraudulent  and  TOtd  aa  to  his  crod* 
iters.    Hendenon  t.  Henderam^,  660L 

%  iNRTRUOTiOHa.  —Where  in  an  action  to  sat  aside  a  oouToyanoo  aa  fraud* 
nlent  tho  frand  cannot  bo  shown  by  direct  proof,  and  oiroumatantial 
oridence  is  relied  upon  lor  that  purpose,  tiio  attention  of  tho  jury  muat 
bo  directed  to  the  efTect  of  the  united  force  of  such  ovidenco;  and  it  is 
orror  to  take  it  up  item  by  item  and  dismiss  it,  with  the  oondnaion  that 
it  doeo  not  prove  tho  case.    MMlgomerjf  Web  Co,  ▼.  Diendt^  663. 

H  Fraudulrht  Covtxtancr  bt  Corporation.  —  Where  onaoorporation  sella 
its  property  to  another,  thereby  forming  a  new  corporation  composed 
mostly,  If  not  wholly,  of  tho  same  persons,  the  transaction  is  fraudulent 
and  void  aa  to  creditors  of  the  old  corporation  not  assenting  thereto, 
and  personi  who  hold  stock  in  tho  new  corporation,  solely  in  considera- 
tion of  their  claims  as  creditors  of  the  old  one,  aro  chargeablo  with 
notice  of  tho  fraud,  and  are  not  innocent  purohasera  aa  againat  execu- 
tion creditors  of  tho  old  corporation  who  did  not  assent  to  the  change. 
Ibe  latter  may  follow  tho  specific  property  of  tho  old  oorporatioD,  aa  IR 
of  traaslars  fnudulont  aa  to  orsditora.    Id. 


4  BoBDBT  flv  FMor.^If  » tnnnolloft  li  sImwb  tokavt  bM  madt  wHk 

»  frHidiil«nl  parpoM  od  tiM  puri  of  tho  gnntor,  thk  makat  a  prlma/Mf 
MM  In  fftTor  of  thoM  wlio  aro  entitled  to  attaek  nioh  doad  or  tmial«; 
which  miiat  be  met  by  oonnter-proof  on  the  pert  of  the  grantee^  or  thoee 
^Uii»|ing  under  biniy  tending  to  shoir  that  the  grantee  wm  a  porohaear 
lor  Talna^  and  witbont  notioe  of  the  grantor^  fraBd.  Ri^ardi  ▼•  Foa- 
ectro^  S2SL 

ii  Frauds  PngmiPTioir  RMAxnnrflL  —While  frand  ia  neT«r  to  be  preanmed, 
yet  if  a  tranaaotion  ia  ahown  to  be  frandnlent  on  the  part  of  one  of  tho 
aeton^  then  it  la  not  inonmbent  on  the  party  attaoking  the  tranaaetJen 
to  proTo  the  frand  of  the  other  aetor  claiming  under  il    Id. 

&  JimaMJun  CnnDnon  Muav  Pboyi  EnarairoR  of  Debt  as  Tan  ov  Ooah 
▼BYANcn  80VOHT  TO  BB  Bwi  AoDi  A3  Feauduliiii.  —  When  a  Jadf* 
ment  creditor  bringa  an  action  to  act  aaide,  m  frandnlent  m  to  creditor% 
a  eonTcyance  of  real  eatate  made  by  the  debtor  prior  to  the  Judgment^ 
he  mnat  ahow  that  the  debt  for  which  the  judgment  waa  rendered  ev- 
icted at  the  time  of  the  eonTcyance.  And  the  Judgment,  m  againat  tiia 
grantea^  doea  not  prove  anch  cziatence.    Bhom  t.  Mofff  248. 

%  Wukumnjun  JuDQUStn  Dbbtor  cannot  regain  hia  own  property  wUah 
he  hM  attempted  to  put  beyond  the  reach  of  crcditora,  by  pnrchaalng  il 
through  another,  under  a  anbaeqnent  judgment  againat  himaelf;  and 
the  pnrchaac-money  ao  paid  by  him  will  be  regarded  m  haTing  been  paid 
in  aatiafaotion  of  hia  just  obligationa.    JRsfier  ▼.  fftJkmim^  441k 

H  DwMD  XxxcunD  by  Om  Bsothsb  to  Anothbb»  without  the  aignatora 
of  the  grantor^a  wifa^  and  then  recorded,  but  nerer  daliTaredp  the  giantcff 
remaining  in  poaaeaaion  and  receiving  the  rente  and  proAta  without  ao* 
eonnting  for  thea,  ia  frandnlent  and  Toid  m  againat  a  Judgment  ereditar 
el  the  gEuntor^  eapeoially  when  auch  deed  waa  eseentad  during  the  peni» 
dency  of  the  aotion,  and  neither  of  the  partlea  to  it  atate  any  of  the  faota 
nrrounding  ita  execution,  or  any  eonaideralioa  therefor,  except  the 
■latemcnt  that  if  any  anch  deed  waa  made^  it  waa  exeeuted  In  good  faitii 
and  for  a  raluable  eonaideration,  upon  a  aettlement  between  them.  The 
production  of  notea  many  yeara  paat  due  and  elherwiee  auapicloua  loolip 
ing^  elaiaing  them  m  OTidenoe  of  indebtedneaa  to  aatiaty  whidh  anali 
deed  waa  executed,  will  not  give  it  Talidity  aa  againat  anah  J«4gBMMl 
anditor.     I^attar  ▼•  Jackaon^  16ft; 

8ee  Juscuaarai  11  lb 
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HAWESBa 
8m  Pbddlbrs. 

HEABSAT  BVIDENC& 
8m  Oboedial  Law,  46;  BnDurai^  7. 

HIGHWAYa 

L  Tn  PuBLio  Aogcnitn  a  Mbrb  Right  of  Passaob  om  a  Highway.  -^ 

The  freehold,  and  all  profits  of  the  soil,  belong  still  to  the  proprietor  from 
whom  the  right  of  passage  was  acquired,  and  he  may  make  any  use  of 
his  lands  not  inconsistent  with  the  eajoymeut  of  sach  right  of  passage. 
Wettem  Union  TeL  Co.  t.  WilUams,  908. 
IL  PRBSUMFTION  RESPKCTiiio  OwMBRSHTP  OF  TBS  Laud  over  whtch  ft  high- 
way runs  is,  that  the  adjacent  proprietors  each  own  to  the  middle  of  snch 
highway;  or»  if  the  same  person  owns  on  both  sides,  that  the  whole  zoad 
belongs  to  him,  subjeot  to  the  public  easement  of  the  right  of  passage  in 
either  case.     Id. 

H   ABUTTEBd    Oir    A    PlTBLIO    SUBITRBAlf    HlOHWAT    HAYI  A  RiOHT  therein 

distinct  from  that  of  the  public,  which  the  legislature  oannot  take  away, 
except  to  appropriate  it  to  a  public  use  upon  payment  of  compensation. 
The  publio  has  no  interest  in  such  a  highway,  other  than  the  right  to 
pass  and  repass  over  it.  Kincaid  v.  Indianapolis  Natural  Oas  Co.,  113. 
4  Latino  Gas-ptpss  in  a  Sububban  Roai*  is  tbx  Imposition  of  an  Ad- 
ditional Bu&DKN,  for  which  compensation  must  be  made  to  the  land^ 
owner.    I<L 

ft.  LuVNCnOH  WILL  NOT  BB  IsSUBD  AT  THB  SuiT    OF  AN  ABUTTIKO  LaND- 

OWNXB  to  prevent  the  maintenance  of  a  line  of  gas-pipes  in  a  public 
highway,  where  large  sums  of  money  haTe  been  expended  by  the  gaa 
company  on  the  ^th  of  a  license  granted  to  it  by  the  board  of  eommta> 
doners  and  the  complaining  land-owner,  with  full  knowledge  of  all 
the  faots,  made  no  objection  until  the  company  had  oonstmoted  its 
Buon  line  and  system  at  great  expense.  His  remedy  is  by  aotion  to  re- 
cover damages  for  the  invasion  of  his  rights.     Id. 

C  Additional  Skbtitudb.  —  Thx  Ei^BonoN  of  a  Telboraph  Linb  upon 
a  highway  is  an  additional  serTitude,  for  whioh  oompensation  muat  be 
made  to  the  owner  of  the  fee,  and  the  legislature  has  no  powvr  to 
authonie  the  imposition  of  such  servitudei  except  on  oonditioii  that  due 
compensation  shall  be  made  therefor  to  the  owner  of  the  lands  ooTored 
by  Mioh  highway.     Wedem  Unkm  Tel  Co.  ▼.  WlUiam$,  906. 

y«  KiQBT  TO  UsB,  FOR  PuBLio  Pasturb.  —The  owner  of  animals  must  keep 
them  upon  his  own  premises,  and  while  he  may  use  a  publio  highway 
for  the  purpoM  of  driving  them  from  place  to  place,  or  may  pasture 
them  therein  opposite  his  own  premises,  he  cannot  um  such  highway  for 
a  public  pasture,  nor  pasture  oppoeite  the  land  of  others  even  when  the 
animals  are  in  charge  of  a  keeper.  Snch  use  is  not  an  incident  of  travel 
for  whieh  the  highway  is  dedicated,  and  it  is  doubtful  whether  antlioritj 
could  be  conferred  upon  the  proper  offioeis  to  permit  sMh  «■••  Jpftfa 
MM  F.  Fimi  HcR.  R.Oo.t  174. 

HOBOGIDB. 
flee  CBmniAL  Law,  &4-80l 
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HOTBLB. 
8m  LiirKBKnB& 

HUSBAND  AKD  WIFB. 

Aomor.  — WifB  MAT  Appoimt  kbb  Hubbamd  bib  AasOT  by  poww  ol 
attorney  to  oonvoy  hor  inchoato  intereat  in  hi«  real  eetatOi     Wilkm$(m 

Baa  OMnoMAL  Law,  12;  36;  Exeoutions,  1;  Lb  PiNDsm;  Mjuuuaob  avd 

DrroBOB;  Tbustb  and  Tbu8tbb8»  11»  1%, 

n>BM  SONANa 
See  OBncniAL  Law,  %  H 

INDICTMENT. 
Sea  Cbimihal  Law. 

INDORSEMENT. 
See  Niootiablb  iBSTBUMBim^  7« 

INFANTIGIDB. 
flea  Obimihal  Law,  SQi 

INFANTS. 
Baa  KBauoBHOi^  9;  Railboad  OoMPAimib  11^  14^ 

INJUNCTION& 
Baa  Dnncuoiov,  S|  HioowAn,  5|  MoBxvAaii;  t-4b 

INNKEEPERS. 

L  Innunm  n  Boovb  io  Pat  pob  Qoooa  Siouor  nr  bib  Houbb  vbom  a 
GvBCT,  nnleea  alolan  by  the  aerrant  or  aampanion  of  tha  gneet;  and  bow« 
avar  Tigilant  tiia  landlord  nay  hara  baen,  be  ia  reeponribla  to  tba  parly 
loafaig  tba  proparty.    ShOiM  ▼.  Wail,  (M. 

&  OoBBuov  or  OuBor  Oobtbibutimo  to  ma  Looa  a  Alwatb  Dbibmbb.  ^ 
Tba  ooodnot  of  a  gnaet  of  an  inn,  whether  Tolnntary  or  negligent^  oontrib* 
sting  to  bla  loee,  ia  alwaya  a  defense  in  an  action  against  the  innkeeper 
to  raoovar  for  property  lost  or  stolen  in  the  inni  and  the  gneat's  failnra 
to  depoait  Talnablaa  in  a  safe  plaoe  provided  for  tba  pnrpoaa  by  the  bnd- 
lordy  after  being  notified  ao  to  do^  and  bia  negUot  to  make  vaa  of  anfl- 
aiant  faataninga  provided  for  the  aeonrity  of  tba  foom  from  whiob  they 
are  atolaii»  aanatltate  avidenoa  of  aontribatoqr  aag^iganaa  on  bia  pari 
Id. 

&  HOfncaniATPLAaifOBDBPOaTOFVAUrABLMniHOTILHAaBBBVPBO* 

tZDBBw  — >Tba  provisiona  of  the  tmmfknnUk  not  in  regard  to  the  plaoea 
wbara  notioaa  tlkat  a  plaoe  of  depoait  for  ▼aloablaa  of  gaeata  in  hotela  haa 
bean  proridad  aball  be  poated  may  be  aaid  to  be  nmndatory  in  the  aenaa 
tel»  aa  tbay  amoant  to  aonatmotiTa  natJaa^  thaj  BHHt  be  atrietly  oom- 
pliadwilb,if  aonatraativa  notlea  iaiaUad  attf  bal  if  notlea  in  faat  be 
pcoved^  than  these  provisiona  baooma  immatariaL  M 
4L  JvBoaa  abb  hot  Boon  to  Bbubtb  a»  iBeBBDiBui  Bvokt,  avan  tbongb 
aa  witnaaa  aanteadiata  it;  and  where  tba  aircnmstanaaa  anrmnnding  a 
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tbeft  from  tbe  room  of  a  gnesfc  m  a  batel  mdicate  that  it  coald  not  hava 
oooarred  if  ha  had  faatenad  tha  door,  the  qaastion  of  contribatory  negU- 
ganoe  ahoald  ba  aubmittad  to  tha  jury,  notwithstanding  hia  teatimony 
that  ha  did  fasten  tha  door  it  anoontradiatad.    Id, 

ii  RiQHT  TO  ExcLUDS  DfiUMMiCRa.  —  An  innkeeper  need  not  admit  and  has 
power  to  prohibit  the  entrance  of  any  person  or  class  of  persona  into  his 
honse  for  the  pnrpoae  of  plying  his  gnesta  with  solicitationa  for  patron- 
age in  their  business;  and  the  gnest  has  a  positiTe  right  to  demand  of  the 
boat  MMh  protection  as  will  exempt  him  from  annoyance  by  persona  who 
mtrude  npon  biua,  wtthont  invitation  and  withont  welcome,  to  subject 
him  to  tortnre  by  a  display  of  their  goods,  or  a  recommendation  of  their 
nostmms  or  business.     State  ▼.  Steele^  573. 

•b  OmniB  oy  a  Hotsl,  ahd  Tsatelrbs  os  Othsr  PsBsoirs  entering  it  with 
the  bona  fide  intent  of  becoming  guests,  cannot  be  lawfully  prevented 
from  going  in,  or  be  put  out  by  force  after  entrance,  provided  they  are 
able  to  pay  tha  charges,  and  tender  them  if  requested  by  the  landlord, 
unless  they  are  persons  of  bad  or  suspicions  character,  vulgar  habits,  or 
■o  objectionable  to  patrons  of  the  house,  on  account  of  race,  that  it  would 
injure  the  business  to  admit  them  to  all  portions  of  tha  hotel,  or  unless 
they  attempt  to  take  advantage  of  the  freedom  thereof  to  injure  the  land- 
lord's chances  of  profit  derived  either  from  his  inn,  or  any  other  buainess 
incidental  to  or  connected  with  its  management,  and  constituting  a  part 
of  the  provision  for  the  wants  or  pleasure  of  his  patrons.     Id. 

7.  Who  may  bx  Excluded  from  Hotsl.  —  When  persons,  unobjectionable 
on  account  of  character  or  race,  enter  a  hotel,  not  ats  guests,  but  intent 
on  pleaaare  or  pnfitk  to  be  derived  from  intaroonraa  with  ita  inmates, 
they  are  there,  not  of  right,  but  under  an  implied  licenae,  that  may  be 
revoked  at  any  time  by  the  innkeeper,  who  may  expel,  without  nnneoea- 
aary  foroa,  all  who  haire  not  aeqnired  rights  growing  oai  of  the  relation 
of  guest»  and  must  expel  all  who,  by  their  conduct^  create  a  nuisance^ 
and  prove  an  annoyanoe  to  bla  patrana.    Id, 

%,  BittCLA'BKnr,  made  by  an  ionkoaper,  that  proprietoca  of  Uvery-atablea,  and 
their  aganta  and  servanta,  shall  not  be  allowed  to  anier  hia  hotel  £or  tha 
pnrpoae  of  aolioiting  patronage  for  their  bnainasa  from  hia  gnaatSk  ia  a 
reasonable  one;  and  after  notice  to  desiat,  a  peraon  violating  it. may  ba 
lawfully  axpalled  from  the  house,  if  exceasive  foroa  ia  not  oaed  in  ajao^ 
ing  him.    Id, 

%,   ImNKBEPER  mat  BaTABUSH  I^VB&T-STABLE,  NEWI-STAJni^  BaKBSBpSROP, 

OE  Laundet  in  oonneotion  with  hia  hoteU  and  axelnde  all  who  aome  so- 
liciting such  bnsineaaf  or  he  may  aontraot  with  the  proprietor  of  a  livery- 
stable  in  the  vicinity  to  aacnre  for  tha  latter,  ao  far  aa  ha  legitimately 
can,  tbe  patronage  of  hia  gveata  ia  that  line  for  a  per  eaatnm  of  tha  pro- 
ceeds derived  from  saoh  buainess  with  the  patrona  of  hia  houaa.  Ha  may 
then  make,  and  after  personal  notice  to  violators  enforce,  a  rqle  azdud- 
ing  from  his  hotel  the  aganta  and  representativea  of  otiiar  livary-atablai 
who  enter  to  solicit  tha  patronage  of  his  guests;  and  wkare  one  baa  per* 
•isted  in  viaiting  tha  hotel  for  that  purpose,  after  aotioa  to  desiat,  he  may 
nsa  sufficient  foroa  to  expel  him,  upon  hia  refusal  to  leave,  and  may  eject 
him,  even  thoogh  on  a  particular  occasion  ha  may  have  entered  for  a 
lawful  purposai  if  ha  doea  not  djaoloaa  it  whan  raqoeated  to  ka«%  and 
has  in  fact  bean  soliciting  tha  patroni^  of  gueats.  Id, 
Uk  &IOHT  TO  EfSOT  Fabtt  HOT  GuESX.  — An  innkaapar  haa  a  right  ta  r^ 
queat  a  party  who  viaits  hia  inn,  not  aa  a  goaat  or  on  hnsinaai  vithKBast% 
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to  ^t&gni.  And  if  b^reftisM,  fhe  innkeeper  maj  gently  lay  lifs  liands  upon 
liim  to  lead  him  ont»  and  if  be  resiste,  employ  snfBeient  foroe  to  ejeel 
htm.  For  eo  doing  he  can  jnatify  on  a  proeeention  for  asaanll  and  Uai- 
tery.    Id, 

11.  Right  to  DxacunnNATS  aqaoxwp  DamanmB,  —An  innkeeper  may  make 
a  valid  oontraet  for  a  Talnable  consideration  with  a  oertain  Uvery-etable 
keeper,  and  give  bim  the  exclusive  right  to  remain  in  the  hotel  and  solieit 
patronage  from  Ae  gnastii  an$l  ench  innkeeper  may  expel,  without  nnn^ 
oeeaary  force,  the  agent  of  a  rival  stable,  who,  after  notice  to  desist^  par- 
mate  in  Boliciting  patronage  from  the  gneete;  nor  ii  his  right  to  expel 
sneh  agent  forfeited  by  failing  to  order  the  agent  of  another  stable  ont 
el  the  hotel,  when  fonnd  soliciting  patronage  therein  after  having  ra» 
oeived  notice  to  desist.    IcL 

tL  RaouLanoir  Adoptbd  bt  an  IvincEBPBB  that  ''no  livery-man  w  agent 
of  any  transportation  or  baggage  company,  no  washer-woman  or  sewing- 
woman  not  oonnected  with  the  hoase,  or  loafer  w  loanger  or  objection* 
able  person,  will  be  allowed  in  the  hotel,*  is  reasonable  and  valid.    ItL 

mSTALLMENTa 
See  OovTRAGTBi  6;  JmHunana^  Ifl. 

IN8TR17GTION& 
See  Triau 

mSURANCH 

1.  OoRRKOoncnr  op  Foliot.  —  A  policy  of  insnrance  is  to  be  read  in  the 
light  of  oircnmatances  which  sammnd  il^  and  interpreted  most  strongly 
against  tiM  insnrsr.  PhUadeiphia  TwA  Co.  ▼.  BtiiiMh  Amat.  Ammr.  Oo,. 
596. 

%  Fouorai  or  VmamAjmm  amm  to  bb  CoimMnD  with  reference  to  the 
intentinne  of  the  paiiiesb  to  be  ascertained  from  the  terms  and  conditions 
plaoed  therem*    Con^iasfila/  ins.  Oo.  v.  K9U,  TI. 

IL  OomBoama  Goiriiinoirs  AOAnrar  Bmooiatio  VAoairr  Axn  Uwoooorbh 
—  In  construing  a  condition  in  an  insnrance  policy  against  vacancy  or 
mooospanoy,  the  conrts  will  look  to  the  subject-matter  of  the  contraoti 
The  ooenpancy  of  a  dwelling,  of  a  mill,  or  of  a  bam,  is  each  eesentially 
diffinrent  in  its  aoope  and  ebaraotar,  and  the  eoostruction  must  be  with 
reference  thereta    Id. 

4  OoNmnov  Aoaimnp  DwiLUxa  Bboomino  Vacant  akd  VvoaamxD  is 
broken  if  the  farmer  tenant  moved  out  five  days  before  the  fire,  though 
the  building  had  been  leased  to  another,  who  had  made  some  repairs^ 
and  left  some  planes  in  the  house,  had  hauled  oome  hay,  and  put  it  in  a 
■table-loft,  and  buried  some  potatoes  on  the  premises,  and  intended  to 
move  in  on  the  following  day.    fd, 

$,  OcmDiTiovs  AQauflrr  fiNouimtANOBa  nr  Pouor  ow  IvmntAmm  nor  Yio> 
LATSD  WHIN.  —  Where  the  iasured,  when  applying  for  the  insurance^ 
inforraa  the  insurer  of  the  amount  of  encumbranoea  then  existing  upon 
the  property,  and  the  latter  issues  the  policy  with  knowledge  of  snob 
oneambvanees,  the  condition  against  enoumbranoes  is  not  violated,  if 
%eir  amount  never  sKsaeda  the  amount  stated.  G^uld  v.  JhoeOifig-houm 
dm.  Ooi»,  717. 
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I.  RATinoiTiov  OF  AssxoifimvT  oy  iNsimAitoB  Pouor.  *-If  a  HoUee  of  l» 
■oraooc  eoQtoins  a  proTiiioo  that  it  shall  be  roid  if  aaiigned  before  a  loai^ 
without  the  ooDsent  of  the  tDsarer  indorsed  thereon,  and  the  insnrer 
places  on  it  an  indorsement  making  the  loss,  if  any,  payable  to  a  tliird 
person,  this  indorsement  operates  as  a  rattfieation  of  a  prior  agreement 
of  the  inenred  to  the  same  effeot^  made  withont  the  previoos  oonaent  ef 
the  insnrer.    Id, 

I.  Bulb  that  Oivkbs  of  Oompbomiss  ikb  not  Adhissibli  vot  Tbahbqrvsbsd 
WHUf.  —  Hie  mle  that  offers  of  oompromise  are  not  admissible  is  net 
transgressed  by  admitting  testimony  of  an  offer  of  an  insnrer  to  oompro- 
mise solely  on  the  qnestion  of  waiver,  and  limited  carefally  to  that  in 
the  oharge  to  the  jnry,  and  not  ae  OTidenoo  of  the  plaintiff's  daim. 
Id. 

Iw  OoMDinov  AvoiDiNo  Pouor  if  Imtbrist  of  thb  IsvuKKb  B«  Othbb 
THm  AN  Absolvtb  FBE-sufPLB  means  only  that  he  shall  not  have  a 
limited  interest^  but  shall  elaim  sad  hold  under  a  oonveyanoe  purport- 
ing to  inyest  him  with  an  estate  in  fee;  but  an  applioant  for  insuranoe 
is  not  ealled  upon  to  settle  questions  of  title  with  Tory  great  precision, 
and  the  fact  that  there  is  a  naked  legal  title  ootstanding  will  not  ayoid 
the  policy  if  the  assured  is  the  entire  beneficial  owner  of  the  premisea. 
Phtmx  InM.  Co,  v.  Bowdrt,  826. 

1.  BsfTOPFBL  BT  A^ROYiNO  AoT  OF  AoBNT.  —  When  a  flolidting  agent  for 
an  insurance  company,  after  issuing  a  policy,  indorses  a  elanse  thereon 
making  it  payable,  in  oase  of  loss,  to  a  mortgagee,  whioh  act  was  ap- 
proved by  the  oompany,  and  subsequently  to  whioh  the  agent  assured 
the  parties  that  nothing  more  need*  be  done  to  secure  the  mortgagee  m 
oaee  of  sale  of  the  property,  the  company  will  be  estopped,  in  the  event 
of  loss  after  such  sale,  to  deny  the  authority  of  tho  agent  to  make  aneh 
aasnranoe.     Wackier  ▼•  Pktmkt  Auur.  O0.9  Mk 

lOl  Obnbbal  Aobnt,  Who  n.  —One  who  is  appointed  by  an  insuranoe  ooai- 
pany  in  one  state  as  its  agent  for  the  transaotioa  of  tho  bosiness  of  in- 
•nranoe  in  another  state  during  a  designated  year,  and  who  is  antfaoriasd 
to  make  oontracts  of  insuranoe  and  to  issue  policies,  is  a  gonoral  agent; 
nd  hia  principal  is  bound  by  a  notice  to  him,  or  by  anything  wM  er 
done  by  him  in  relation  to  the  oontraot  or  risk,  either  belore  or  after  Hm 
oontraot  is  made.    Pkenix  /as.  Ox  ▼•  BoioeirB^  826. 

IL  Waivbb  of  CoNDinoNB  BT  Agbmt.  •'-If  a  policy  of  insurance  oontalns  a 
oondition  of  forfeiture  for  false  representatioiis  as  to  enoumbrancea,  and 
makes  the  statements  of  the  insured,  as  they  appear  in  tho  policy,  a 
warranty  of  their  truth,  and  the  applicant  givea  oorreot  answers  le- 
•peoting  onoumbranoes  to  the  general  agent  of  the  oompany,  who  fails  to 
mention  them  in  the  policy,  and  procures  the  tignature  of  the  assured, 
aooepts  the  premium  and  inues  the  policy,  the  insurance  oompany  will 
be  deemed  to  have  waived  the  condition  and  held  liaUo  on  tho  poUoy  in 
oaae  of  loss.    Oerman  Im,  Co.  ▼.  Oray^  150. 

VL  Parol  Waitbb  of  OoHDrriON  bt  Gbnbral  Aobnt.  —A  policy  of  insnr» 
ance  can  be  modified  w  a  oondition  therein  waived  by  parol*  by  the  gen- 
eral agent  of  the  insurance  company,    id, 

18L  Parol  Waivbr  of  Condition.  — An  insuranoe  oompany  or  Hi  general 
agent  may  waive  by  parol  a  oondition  in  the  polioy  rsepeoting  encnmp 
branoes,  although  the  policy  provides  that  no  agent  of  tiio  oompany,  er 
other  person  than  tho  president  or  secretary,  shall  have  authority  tt 
waive  any  of  the  terms  or  conditions  of  the  polioy*  er  make  any  indorse* 
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aenl  fhefMB,  and  IHal  all  agreementt  Ij  Ifca  cAoan  namad  mmt  ba 
aigoad  by  aither  of  tham.    Id, 

Mb  SumoiBHor  or  Psuora  or  Lose.  —  When,  after  lota,  proofi  theraof  ara 
xedaaad  to  wriilii^  aignad  and  airoim  to  by  tha  inanrad  at  tha  raqfaest  of 
Ilia  a^jaatar  of  tha  inaaranca  company,  and  than  dalivarad  to  him,  af  tar 
whieh  naithar  ha^  tha  aompany,  nor  any  ana  reprasanting  it,  ratoms 
■nah  proofa  or  olaima  that  th^  ara  inanffioientt  hot  on  tiia  oontrary, 
aatiafaotlott  with  tham  ia  aKpranad,  togethar  with  a  atatemant  that  tha 
loaa  will  aooa  ba  paid»  tha  aaanrad  haa  a  right  to  assnme,  nntil  notifiad 
ta  tha  aontrary^  that  no  othar  or  diffarent  proofa  will  ba  raqnired,  and 
tha  oompany  ia  aatoppad  from  claiming  that  thay  ara  inanffioiant.    Id. 

Mi  LnmATioiis  nr  Foiiior,  how  Fab  Bikdiko  on  AaaimsD — Powsr  of 
L00A&  AosNT  10  Wiira  OoRDinoifB.  —  Ona  who^  in  procuring  inaar- 
anca^ acta  in  good  faith,  and  without  knowladga  of  any  limitationa  upon 
Iha  authority  of  tha  agant  of  tha  company  affecting  tha  insurance,  may 
aafaly  aaanma  that  tha  agant  ia  a  general  agent  of  tha  company;  that  he 
■tanda  in  tha  place  of  tha  aompany,  which  will  ba  bound  by  any  tarma 
or  aonditiona  to  which  ha  may  agree  while  acting  for  tha  company  in 
•onsuramating  tha  insuranca.  This  rule  doaa  not  apply,  howaTcr,  when 
the  policy  haa  alraady  been  azecutad  and  delivered  to  tha  aaaured,  haa 
gone  into  full  force  and  affect,  and  givaa  notice  upon  ita  fttoa  of  limita- 
tiona upon  tha  authority  of  the  local  agents  or  upon  all  agents,  except 
aoma  particular  agents  of  the  company.  In  such  cases,  tha  aasnred  will 
ba  presumed  to  take  notice  of  anch  limitations  from  tha  fttoa  of  hia  pol- 
icy, and  will  ba  bound  by  tham,  notwithstanding  a  waivar  thereof  by 
the  local  agent    Burlington  /fis.  Oo.  t.  Oibbona,  118. 

Wk  WAxm  OF  OoMDrnoNs  in  Pouor  bt  Looal  Aonrr. — If  an  agant  haa  an- 
thority  only  to  aolicit  insurance  and  consummate  the  aame,  or  to  issue 
tha  policy,  with  no  authority  to  subaequently  change  or  waiTa  any  of  ita 
terma  or  conditiona,  any  attempted  change  or  waiTar  by  him,  after  tha 
policy  haa  iaaued,  ia  generally  Toid;  and  in  the  abaenca  of  any  ahowing 
to  tha  contrary,  it  will  ordinarily  be  presnmed  that  tha  assured,  or  any 
persoB  claiming  under  him,  had  knowledge  of  the  tarma  and  oondi« 
tiona  of  tha  policy.  Hance^  if  the  policy  providea  that  it  ahall  become 
▼aid  if  the  property  inaured  ahall  become  Tacant,  unnoconpiad,  or  unin- 
habited, without  the  consent  of  the  secretary  of  tha  company  indorsed 
«a  the  policy,  a  waiver  of  this  condition  by  the  local  agant»  after  the  in- 
aurance  ia  Seated,  is  unauthorizad,  and  renders  the  policy  void.    Id, 

v.  PaBOL  WaXTBB.— NOTWITB8TAHDXNO  A  OONDinOV  IB  TKB  POUOT  OF 

iBaoBAMcni  that  "it  is  understood  and  agreed  that  tha  aganto  of  thia 
aompany  have  no  authority  in  any  manner,  or  by  any  aot  or  omission 
whatever,  either  before  or  after  making  thia  contract,  to  waive,  alter, 
Biodity,  atrika  from  thia  policy,  or  otharwiae  to  change  any  of  ite  con- 
ditiona or  restrictions,  except  by  distinct,  specific  agreement,  clearly 
aspresaed  and  indorsed  hereupon,  and  aigned  by  tha  agent  making  it,** 
B  parol  waiver  by  an  agent,  of  dafecte  in  proof  of  loss,  ia  affectuaL 
Pftfnix  Jn§.  Oft.  ▼•  Bowdre,  826. 
Ml  Pabol  Btidbngb  n  Apmissibli  to  Show  WAmnt  by  Aotb  in  Pais  of 
Inbubib,  notwithstanding  a  stipulation  in  tha  policy  that  nothing  lass 
than  an  axpraas  agreement  indorsed  on  tha  policy  shall  ba  construed  aa  a 
waiver  of  any  of  ite  conditiona  or  restrictions.  But  if  the  policy  oon- 
taina  a  condition  that  it  shall  be  void  if  the  property  insured  be  encum- 
barad  at  ite  date,  or  aftarwarda  become  ao^  without  notice  to  tha  insurer. 
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H  vffl  U  «!•  ^hlr  flf  Hit  iBMnd  to  MtolilUi  lU  pMl  wdvw  %j  • 
dear  prepondanuiM  of  •vidmuWi     ifa^inlwwf  ▼•  dkmmbig  /■&  Opu, 

Ttt. 

n.  BnoKHCB  09  Waitbb,Wkat  8iif iiuuuwi,— Wh<e»  •■  fonrcr^  hmving 
kaowledK«  of  all  tha  facta  Vfon  wbiok  ha  anght  ba  abla  to  afraid  tlw  pgl- 
iej,  mislBada  and  daUya  tlia  inaaaar  bj  ptaaaMiag  to  paj  tha  loaa,  pra* 
▼ante  hiai  horn  rabnildtng  bj  faia  iiagoliaMaBa»  poto  htoi  to  tha  treaUa 
and  axpanaa  af  prormg  hta  loai,  and  procpgaa  tha  adjaatoiaBl^  bjappraia- 
ara»  of  tha  amount  of  tha  loaty  bindiBg  aad  oanalatiFa  omiar  tha  oandip 
tiana  of  tha  poUay,  thaie  ia  sofl&oiaMi  aaidaiiaa  ^  waiMr  to  ga  to  tha 
Jury.    Id. 

Ml  Waitbb  or  Cotromovs.  —  Wbara  a  poHay  of  iaaoraBaa  an  toab  mad 
buildinga  of  tha  aaaored,  who  baa  aaly  a  laaaohold  iatenat  hi  tha  baild* 
mga  aod  u  tha  land  apoii  whiah  thay  ratt^  ta  laiatd,  and  aa  aatifa  pia- 
miam  paid,  wtthoat  any  applieatiooi  writtan  raqnaati  or  raptaaantotion 
af  any  kind  by  tha  aaaorad  FaUthra  to  bia  mtoiaat  to  tba  b^dinga,  it  ia 
valid  aod  Inndtng,  aotaritbatandiag  QOttdftions  tbaraia  that  it  ahall  ba 
Toid  if  tha  inasred  ia  not  tha  aola  asd  aaoooditioBal  aaraar  of  Aa  prop- 
arty,  or  if  tha  baildings  atand  an  land  not  ownad  by  bin  ia  fM-aimple, 
or  if  hsa  intareat  ia  not  traly  atated  ia  tha  policy.  In  aaah  aaaa  it  will 
ba  asaamad  that  tha  policy  waa  writtan  apaa  the  knowladga  of  tha  iu« 
aarar  throogh  ita  reprcaentativa,  and  intended  to  oorar,  in  good  faith, 
the  intareat  which  tha  inaared  had  in  tha  bnildingiL  PkOade^kSm  Tool 
Oo,  T.  BrUkh  Anutriea  Aamr,  Oo.,  096. 

n.  ADMrasiBiuTT  ov  Pjtoofa  OF  Loaa  m  AonoH  ov  PoLier  ov  Ihsukaiigi 
SHOULD  BB  Passed  vfon  wkbn. — If  in  an  action  npon  a  pcrfiay  of  in- 
anrance  tha  defendant  objecta  to  the  proofs  of  loas,  it  ia  more  regular 
and  tha  baiter  practioa  to  first  hear  eTidanoe  of  a  waiver,  and  than  paaa 
npon  tha  admiiaibility  of  tha  proofa  of  loss;  bat  if  mdanca  of  watvar  ba 
anbaeqnently  given  anffiotent  to  take  that  qiwatian  to  tha  jnry;  it  it  a 
mere  matter  of  tha  order  of  proof,  whidi  ii  within  the  diacratioa  of  tha 
eoartb    OomUl  v.  DwdHng-home  /ns.  Oo,,  717. 

tft  Konoa  of  Ombotion  to  Pboofb  of  Loaa,  Dorr  of  IifsuKSR  to  Oit^ 
Pbomptlt.  —  If  tha  ineared,  in  good  faith  aod  witliin  Aa  atipnfaited 
time,  doea  what  he  plainly  intoads  as  a  compliance  with  the  reqnira* 
mento  of  his  policy  in  respect  to  proofs  of  loss,  good  fbtth  reqoirea  that 
toa  insnrer  shall  promptly  notify  him  of  objectiotta  thereto^  ao  aa  to  give 
him  the  opportoaity  to  abviato  thant;  and  mere  ailanoa  may  ao  nndaad 
him  to  hia  dlaadvanta^  as  to  ba  of  itaelf  aoffieieni  evidence  of  waivar  by 
estoppel.  Bat  if  wttboot  valid  reaaoa  the  inaared  faila  to  comply  with 
the  reqnirementa  of  lus  policy  at  stt,  or  to  do  so  within  tha  attpoUted 
time,  then  the  liabtlHy  of  the  inaarar  is  diacfaafgad,  and  mara  silanca  or 
investigation,  or  even  negotiation,  will  not  levivify  tha  contract  Koth- 
ing  will  do  that  short  of  an  expreaa  agrsaawnt»  or  a  change  of  poaftion 
by  the  insured,  to  hia  dtaadvantaga^  taaaonably  indoaed  by  tiia  aato  of 
the  insurer.     Id, 

i.  Ivsu&iui  IS  NOT  Relieved  from  Duty  of  GkviNO  Kotiob  or  hr  Objeo 
TIONS  to  the  proofs  of  loss  by  the  insured  by  the  fact  that  the  proofs 
were  received  only  three  days  prior  to  the  end  of  the  pariad  liaitad  for 
their  presentetion.  Where  the  proofs  are  in  time,  thara  is  no  raoas  to 
apaoalato  what  tha  insured  mighty  by  diligence,  have  dona  to  Aa  thtae 
days  left  to  him.  Ha  has  a  right  to  have  an  oppcrtonity  to  aanaat  tha 
dafacta  in  bis  proofs,  if  ba  can.    Id, 


Mi  traaui  a*  IirmnEn>  DmnrsB  to  Acrnoir  on  Pouor  wHSf.  — Where  a 
polioy  of  life  insuranoe  oontaina  a  conditioQ  that  in  ease  the  tnrared 
■hall  die  by  hu  own  hand,  whether  aane  or  insane,  the  polioy  shall  be* 
oomtt  nail  and  Toid,  the  aaicide  of  the  insured  will  bar  a  reoovery  on  the 
policy,  notwithstaoding  another  condition  of  the  policy  provides  tliat 
the  policy  ahall  be  sabjeot  to  the  proTieions  of  a  statute  which  enacts 
that  "all  companies,  after  having  received  three  annual  preminms  on 
any  policy  issued  on  the  life  of  any  person  in  this  atate,  are  estopped 
from  defending,  upon  any  other  ground  than  fraud,  against  any  claim 
arising  upon  such  policy  by  reason  of  any  errors,  omissions,  or  misstate- 
ments of  the  assured,  in  any  application  made  by  such  assured,  on 
whioh  the  policy  was  issued,  except  as  to  age."  The  latter  condition 
doee  not  affect  the  former  one,  but  relates  solely  to  defenses  based  on 
errors,  omissions,  or  misstatements  in  the  application.  Btarek  t.  Uiikm 
O.  Life  1m,  Co.,  G74. 

CB.  CovDrnoN  nr  CiRTiriOAin  of  MsMBKsaHiP  of  a  mutual  benefit  society 
denying  agents  the  power  to  make,  alter,  or  discharge  contracts,  waive 
forfeitures^  or  extend  credits  has  no  application  to  the  general  manager 
or  seoretary  of  the  assooiation.  Bajiken'  dc  JHuL  Ben.  Ai»n  v.  Stapp, 
77a. 

M.  MmBUBHir-^PAnamT  ov  Fxx.— When,  in  an  action  on  a  certifi- 
oate  of  membership  in  a  benefit  society,  the  defense  of  non-payment 
of  the  fee  required  as  a  condition  precedent  to  membership  is  relied 
upon,  and  it  is  shown  that  the  assoeistioa  had  forwarded  a  cer- 
tificate to  the  deceased,  whose  account  as  its  agent  was  in  a  con- 
fused condition,  and  who  had  received,  as  an  overpayment,  part 
of  a  remittance  sent  him  as  its  agent,  after  it  had  received  from  him 
an  installment  of  annual  dues,  published  his  name  in  a  list  of  mem- 
bers, and  had  levied  a  mortuary  assessment  on  him  as  if  he  were  a 
member,  the  jury  is  warranted  in  finding  that  the  certificate  was 
issued  on  credit;  that  tlie  fee  had  been  paid,  or  its  payment  waived  as  a 
osffditioa  preeedeafc     Id, 

flZ.  AmaaiUNT  "Bmd  bt  BnnmnART. — When  the  oertlflcate  of  mem- 
bership in  a  omtiial  benefit  society  provides  that  assessments  shall 
bo  paid  within  thirty  days  from  the  date  of  notioe^  payment  within 
that  time  will  preserve  the  validity  of  the  oertificate,  though  such  pay- 
ment is  made  by  the  beneficiary  after  the  death  of  the  member.    Id, 

flib  Who  mat'bb  Madi  BsirBFioiAKisa.~-If  a  corporation  is  organized  un- 
der a  statnte  aothorising  the  formation  of  corporations  to  accumulate  a 
fund  to  be  paid  to  the  widowe  and  children  of  deceased  members,  the 
eorporatioa  can  pay  the  fund  to  such  pereons  only,  and  an  agreement  on 
the  part  of  such  corporation  cr  its  member  to  pay  a  part  of  snoh  fund  to 
any  other  person  is  uUra  vkrt»  and  void.    Britton  v.  Supreme  OEMmd/;  876. 

fOl  RBPRX8BNTATI0V8  HOT  AnraoTiNO  BsNEnciART. — Where  an  applicant  for 
membership  iu  a  corporation  formed  to  aooumulate  a  fund  for  the  benefit 
of  the  widows  and  children  of  deceased  members  makes  a  false  represen- 
tation as  to  his  relationship  to  the  named  beneficiary,  this  does  not  con- 
stitute a  warranty  so  as  to  preclude  his  real  l^eneficiary  from  recovering 
on  the  contract.     Id. 

IQl  BsimnaiABiu.  —  Where  the  beneficiaries  of  a  corporation  are  prescribed 
by  law,  it  is  an  evasion  of  its  policy  and  a  violation  of  its  charter  to  say 
that  where  a  member  has  named  a  person  not  within  the  class  to  be  bene- 
fited, and  the  corporation  has  imoed  the  certificate  to  such  person,  such 
▲M.  &r.  Rbf..  Vol.  XIX.— 62 
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Mli  ihall  4«prf  v»  the  proper  penon  or  dMi  of  pereoBi  of  all  ^ffitt  or  i»- 

tareet  in  the  faod.  Jd. 
Bl.  '*Lboal  fixiBa.** —  Where  the  by-lawe  of  o  oorporation  fbnooJ  to  me- 
oamolAte  a  fan<l  for  Uie  beaefit  oi  the  widowe  and  childrea  of  deoeoeed 
Bomben  direct  that  in  oaae  a  member  ehel]  hare  made  no  dispoation  of 
the  benefit  payable  on  hie  death*  it  shall  be  paid  to  hie  legid  heirs 
dopondent  oo  him,  the  term  ''legal  hotn  **  will  indndo  hie  aeKt  «l 
dependent  npOQ  him  at  the  tone  of  his  death*    ItL 

INTENT. 

See  Cjumibal  Law. 

• 

INTEElE&rr. 
flee  Attaohmkiit  akd  GAKimHMBira^  A. 

INTERSTATE   COMMEBCK 

Tki  llainjFAonnui  oy  That  Which  mat  Bicxna  a  Subjbct  ov 
and  ultimately  pass  into  protected  trade  is  not  oomraeroe^  nor  oaa 
factories  of  any  sort  be  instrnments  of  oommeroe  within  the  meannig  of 
the  dootrine  of  interstate  commerce.    SUmdard  U.  Oofib  Obu  ▼.  AUormeif^ 

flee  Statutes,  10. 

JOINDER   OF   OFFENSSa 
See  CBnciKAL  Law,  L 

JUDGE. 
See  JuDOMmn^  2S-fi8L 

JUDGMENTS. 

L  JvMMSiiT  Lmn,  Equrablb  Titls  vot  Subjsot  la  —  When  land  li  ds- 
Tised  to  an  ezeontor,  with  abeolnte  power  to  seU  and  divide  the  prooeedt 
among  the  heirs,  the  latter  may  elect,  by  some  deoisiTe  set  to  that  effael^ 
to  take  the  land  in  lien  of  the  money,  sad  snoh  election  will  Toet  an 
eqnitable  title  in  them,  which  oannot  be  subjected  to  judgment  or  mort- 
gage liens,  or  taken  in  ezeontion.    Heniermm  v.  S^miermm,  650. 

%  Fraudulhht  CoiTTSTAHoa — LuN. — A  judgment  reooTored  snbseqinontly 
to  a  fraudulent  oonveyance,  and  baaed  upon  iadebtednees  oontraolsd 
partly  prior  and  partly  subsequent  thereto^  is  alien  upon  the  property  of 
the  judgment  debtor  only  to  the  extent  of  the  indebtedness  eontracMl 
prior  to  the  fraudulent  oonyeyanoe.    Id. 

H  Frauduuwt  CoNYXTANGX--Iiixir.  —Where  an  heir  eleets  to  take  land 
instead  of  money,  under  a  power  eontained  in  the  testator's  will 
and  has  the  land  conveyed  to  his  wife  in  fraud  of  his  orsditor^  a 
defrauded  judgment  creditor  who  sells  the  land  as  the  property  of  the 
huabaud  does  not  thereby  acquire  a  preference  oyer  prior  liens  on  the 
ground  that  his  judgment  was  used  as  the  instrument  of  sale;  nor  will 
ttie  fact  that,  prior  to  such  election  and  conveyance,  the  heir  assigned  to 
Um,  as  security  for  his  debt,  his  interest  in  the  fnnd  to  arise  from  the 
nls  directed  by  the  will,  give  him  such  preference.  It  is  the  debtor's 
estate  which  is  sold;  and  the  liens  upon  it  which  attached  subsequently  to 
Hie  fraudulent  oonveyance  must  be  paid  in  their  order  as  to  priority.  Id, 
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4.  FnoBirr  or  Dogkitbd  Jitdoirnt  otse  Equitt  to  bate  T>Bn>  R»- 

lORMSD.  —  A  docketed  jadgment  hM  preoedenoe  not  only  orer  an  na« 
recorded  deed  of  which  the  jadgment  creditor  has  no  other  notice^  b«i 
alto  over  a  mere  equity  on  the  part  of  a  grantee,  of  which  the  judgment 
creditor  hat  no  notice,  to  hare  a  deed  leformed  so  as  to  make  it  inclnda 
the  real  estate  in  qneetion.     WUcox  v.  LeominUer  Nat  Bank^  269. 

&  PsnonirTTONS  ov  JuRiSDionoN. — If  a  atatnte  reqnirea  a  retnm  of  Mr> 
Tioe  of  process  to  state  certain  jnrisdictional  faots^  no  presnmption  will 
bo  indnlged  in  favor  of  a  jadgment  baaed  upon  a  retnm  which  omits 
sneh  faots»  and  the  judgment  will  be  treated  as  \  old  when  attacked  col- 
laterally.   Shemindoah  etc  B.  R.  Co,  ▼.  Asliby,  898. 

C  AonoN  TO  Skt  Asidi  Judgmsnt  Entbrid  without  Obtaininq  Juiua 
PlonoN.  —  An  action  may  be  maiiftatned  to  act  aside  a  judgment  ren- 
dered by  a  court  which  had  obtained  no  jurisdiction  from  want  of 
service  of  process.  And  in  such  action,  it  ia  not  neoesaary  for  the  plain- 
tiff to  ahow  that  he  had  a  defense  to  the  first  action,  where  the  equita- 
ble and  legal  jurisdictions  are  united  in  the  same  courts  and  the  action 
is  prosecuted  in  the  same  court  in  which  the  judgment  waa  rendered. 
Moi/in  V.  Lcamb,  216. 

7.  Aomw  TO  8sT  Abzdi  Jin>oifxiiT  mat  bs  Maihtainbd  agaihbi  Ab- 
BIOHBB  thereof,  and  the  original  judgment  creditor  need  not  be  made  a 
party  thereto.     Id, 

5.  CoLLATBRAL  ATTACK.  —  A  judgment  of  a  court  of  competent  juriadiction 

cannot  be  collaterally  impeached,  unleaa  the  record  shows  affirmativaly 
tka  want  of  jurisdiction.     Williams  v.  Ilaynet,  752. 

IL  Ck>Li.ATBBAL  ATTACK.  —  In  a  collateral  attack  on  a  judgment^  eridence  of 
fraud  not  found  in  the  judgment  roll  will  not  be  received  to  avoid  the 
judgment,  though  the  fraud  was  in  obtaining  jurisdiction.     Id. 

1€L  OraroLtrBiVBirBaB  ov.  —  A  domeatic  judgment  of  a  court  of  general  juris- 
diction, upon  a  anbjeot-mattar  within  the  ordinary  scope  of  its  powar» 
is  entitied  to  such  absolute  verity  that,  in  a  collateral  aotion,  even 
where  the  record  is  silent  as  to  notice,  the  presumption  that  the  court 
bad  jurisdiction  of  the  person  is  so  conclusive  that  evidence  aliunde 
will  not  be  admitted  to  contradict  it.     Wilkentm  t.  Sd^oonmaktr^  803. 

IL  OoLLATBBAii  ATTACK.  — In  Collateral  proceedings,  as  between  parties 
and  privies,  the  only  contingency  in  which  the  judgment  of  a  court  of 
general  juriidiction  can  be  questioned  is  where  the  record  shows  affirma* 
tiToly  that  jurisdiction  did  not  attach  in  the  particular  case.    Id, 

tL  OoiXATBRAL  ATTACK.  —  Where  the  judgment  entry  of  a  court  of  gen- 
Mai  jurisdiction  li  silent  as  to  jurisdiction,  the  entire  record  may  be 
looked  to,  and  if  it  aflb^matively  appears  therefrom  that  it  did  not  exist, 
the  judgment  is  void  in  collateral  as  wall  as  direct  proceedings^  and 
between  all  persons.    Id, 

liw  JvamcB's  JuDOMBHT  —  CoixATiRAL  Attaok.  —  In  a  collateral  proceed- 
ing; and  in  the  absence  of  recitals,  every  presumption  in  favor  of  justice's 
Judgments  will  be  indulged,  and  they  will  not  be  deemed  void  merely 
because  every  fact  necessary  to  give  the  court  jurisdiction  does  nob 
affirmatively  appear  ia  the  record.  Whon  the  record  is  silsnt,  jurisdio- 
tim  will  not  be  conclusively  presumed,  sad  evidence  tending  to  show 
that  defendant  was  not  served  with  notice  will  be  admitted.    Id, 

14  Jvmcm'B  JcrDomNT  ab  Rbb  Jubioata.  —  A  judgment  rendered  by  a 
Jostioe  of  the  peace  in  an  action  under  the  landlord  and  tenant  aot^  de- 
ciding that  the  relation  of  landlord  and  tenant  did  not  esdat*  and  that  no 
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rent  wia  in  arrear,  b»  tmtil  reToraed  or  regularly  set  mMb,  »  oomplete 
bar  to  another  proceeding  before  another  jastiee  upon  the  tame  came  of 
aetioB.    ManUUer  ▼.  MarUeUer,  004w 

U.  JuDGMmT  AS  Ri8  JUDICATA.  —  The  jadgment  of  a  oonrt  of  competent 
Jnrisdiotion,  whether  of  record  or  not»  and  whether  in  a  proceeding  ao- 
oording  to  the  conree  of  the  common  law,  or  eammary  in  its  character, 
if  upon  a  point  litigatod  by  the  parties,  is  conolnsive  in  all  snbseqiient 
snits  directly  invoWing  the  same  qnestion,  until  reversed  or  legally  sot 
aside.  An  exception  to  this  rnle  exists  in  an  action  of  ejectment  on  a 
legal  title  in  which  successive  suits  may  be  proeecnted  nntil  two  concar- 
ring  judgments  are  obtained.     Fd, 

161  Rn  Judicata.  ~Whbbb  a  Contract  b  Patablb  in  lN8TALunirr% 
and  the  conrti  in  an  action  to  recover  one  of  snch  installments,  detei^ 
mines  that  the  contract  is  divisible,  that  a  separate  action  may  be  proao- 
entod  for  each  installment^  though  other  installments  were  due  when 
snch  action  was  commenced,  snch  determination  is  conclusive  npon  the 
parties  with  respect  to  the  character  and  construction  of  the  contract^ 
and  estops  them  from  subsequently  insisting  th^t  successive  actions  may 
not  be  brought  and  independent  judgmento  recovered,  even  for  install* 
nento  that  were  due  and  not' in  the  suit  when  the  action  to  recover  aam 
Hiereof,  without  including  the  others^  was  commenced.  Loriikard  r. 
(%fe,  470. 

17*  Rb  Judicata.  —  A  judgment  rendered  on  the  merite  is  co-eztbnsfva 
with  the  issues  npon  which  itiafbunded,  sad  is  conclusive  between  the 
parties  thereto,  not  only  as  to  the  matters  actnally  proved,  argued,  and 
■nbmitted  for  decision,  but  also  as  to  every  other  matter  directly  at  is- 
sue  by  the  pleadings,  which  the  defeated  party  might  have  litigated. 
Id. 

ML  Rn  Judicata.  ^  Whilb  Pabol  BVidsncb  mat  bb  Rbobxtbd  to  Show 
what  was  litigated  at  the  trial«  it  must  be  oonsistent  with  tte  record, 
and  cannot  be  admitted  to  contradict  it.  Hence  it  is  proper  to  exclude 
evidence  tending  to  show  iAnst  upon  the  trial  of  a  former  action  ne 
testimony  was  oflfered  in  support  of  a  defense,  when  tiiere  is  no  oflhr  to 
show  that  such  defense  was  waived,  withdrawn,  or  struck  from  the 
record,  and  the  record  in  the  fbrmer  action  shows  that  the  defendants- 
requested  the  trial  judge  to  find*  in  their  fkvor  upon  such  defense.    /dL 

If,  Ihfbachmknt.  —  So  long  as  a  judgment  ia  correct^  it  cannot  be  irapeaclied 
by  showing  that  the  court  proceeded  upon  erroneons  principles  in  reach- 
ing ito  conclusion.    Borden  r.  Croak,  S^ 

19;  UoTiONs  TO  Vacatb;  — Under  section  68  of  the  Fraotice  Act  of  Hevadai 
anthorinng  courte  to  grant  relief  against  Judgment  obteined*  against  a 
party  throu|^  Ins  misteke,  inadvertence,  or'sxcusable  neglect^  relief  can- 
not be  granted  to  a  party  on  whom  summons  has  been  personally  served, 
and  the  servioe  of  process  on  ^e  managing  agent  of  a  corporation  iar 
personal  service  on  the  corporation  itsell  Lang  8ym  QM-Mhrnig  Oa 
V.  iZtoM,  397. 

fi;  RXLIBT  AGAINST,  IV  B^unT.  — Ab  averment  iff  s  compTahit  seeking 
relief  against  a  judgment^  'ttmt  the  plaintiff  against  whom  iSie  judgment 
waa  rendered  was  not  indebted  to  the  deffandant  in  any  snm  whaterrer, 
is  a  sufficient  statement  of  a  meritorious  defense  to  the  original  acticni 
Id. 

&  Rblibt  aoatvst,  m  Equitt— Though  a  part  of  the  snm  for  which  a 
Judgment  was  rendered  was  justly  due^  a  conrt'of  equity  wffl  grant  relief 
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for  a  mneh  larger  earn  thao  was  due.    7<i. 

S3.  NoTicx  OF  Faaud  in  Pboou ring.  —When  one  knows  that  the  peadenoy 
of  an  action  luid  the  service  of  summons  therein  have  been  oonoealed 
from  the  defdutlant^  he  is  sufficiently  put  on  inquiry  as  to  the  defendant's 
rights;  and  if  he  becomes  a  purchaser  at  an  execution  sale  based  upon  a 
Judgment  recovered  in  such  action,  Jie  is  not  entitled  to  the  rights  of  an 
intioctmt  purchaser.  A  eomplaint  seeking  relief  from  such  judgmenti 
and  the  sale  made  thereunder,  need  not  affirniatiyely  allege  that  snoh 
purchaaer  knew  that  the  judgment  defendant  had  a  meritorious  defenaa 
to  the  action.     Id. 

Si.  Mtsnomkr  NaiiLifTiNO.  —Marriage  oonfers  on  the  woman  the  sumaaM 
of  her  husband,  and  a  citation  by  publication  requiring  '*  Mary  B.  Rob- 
inson," defendant's  maiden  name,  to  be  cited  and  to  appear  in  an  action 
ia  not  sufficient  to  give  the  court  jurisdiction  to  render  a  binding  judg- 
ment against  "Mary  EL  Freeman,**  the  name  that  defendant  acquired 
by  marriage.     Freeman  t.  Hawkins,  769. 

Sft.  DKSORTP'noN  oy  Paopbrtt  in  a  Decree  of  Sals.  —  A  decree  directing 
the  sale  of  a  parcel  of  laud,  except  such  parcels  aa  have  before  boon  laid 
out  in  town  lots  by  J'ames  Roach,  and  have  been  sold  and  conveyed  prior 
to  the  execution  of  a  designated  mortgage,  is  invalid  for  want  of  descrip- 
tion, when  there  ia  nothing  in  the  record  furnishing  data  by  which  to 
ascertain  what  tracts  had  been  laid  out  in  town  lota  and  sold  and  con- 
Toyed.     Bcwen  v.  Wickersham^  100. 

S6u  JvpoMNT  BT  Disqualified  Judob,  JBfveot  of.  —  A  jndgpnent  or  deorea 
Foadered  by  a  judge  who  by  atstate  ia  disqualified  to  ait  in  tiie  oaaa 
kecat^ao  0f  bia  rslatioMhip  to  one  of  the  parties  is  ^raid,  and  may  bo 
eollateifilly  attacked.     Borion  v.  Jl^emard,  \9S, 

fli,  JvDOMBKT  BT  l>mqoAunma>  Juboe,  Who  mat  Attack.  —  A  party  agauist 
whom  m  jadf^mest  or  deoree  baa  been  rendered  by  a  judge  disqualified  to 
ait  in  the  ease  because  of  bis  velationsfaip  to  one  of  the  parties,  acod  who 
kas  nsMiar  mppasved  nor  consented  ita  the  eanroias  ttf  judicial  fnnolsaBa 
by  the  disqaalified  judge,  is  not  estopped  from  questioning  its  validity  in 
a  ooll^tAral  proceeding.  He  need  not  contest  its  validity  by  appealing 
from  the  decree    Idm 

tS.  Judgment  bt  DiBQVALnnsD  JtTDOE,  IVho  hat  Attack.  —The  grantee 
of  a  purchaser  under  a  foreclosure  decree  void  by  reason  of  the  disquali- 
fication oP  the  judge  on  account  of  his  relationship  to  one  of  the  parties 
to  the  suit  at  the  time  4hat^he  fteoree  waa  Tendered  and  the  deed  signed 
by  snoh  judge,  but  who  does  not  rely  upon  the  title  thus  acquired,  and 
who  ia  also  the  <graiitoe  of  aiibeeqnent  purehaeers  at  foreclosure  salea 
of  the  same  property*  ia  not  iwfeepped  £nam  collaterally  attacking  the 
validity  of  such  decree,     /d. 

S9.  JuDOHRMT  BT  CoTiFEa8i<nr  —  AiTA0Kiir0  TOR  Fraud.  -~  A  judgment  by 
confession  is  a  final  Judgment,  and  in  the  absence  of  irregularity,  cannot 
l>e  attacked  for  fraud  by  motion  in  the  cause.  Such  attack  can  be  made 
only  by  bringing  an  independent  and  separate  action.  Sharp  v.  DanvUU 
tie,  R,  R.  Co.,  638. 
SQL  JuDGUBNT  BT  CoNiTRssTON.  — A  CORPORATION  MAT,  in  a  proper  case,  and 
by  ita  arthorized  ofiicerfl,  confess  a  judgment,  the  same  as  a  natural  per- 
son, by  complying  with  all  the  essential  requirements  of  the  statute.  Id, 
SI.  Judgment  bt  Dbfailt  is  PruI'saly  Set  Asidb  on  the  ground  of  snr- 
prise  and  excnr.abla  neglect^  when  auch  judgment  was  entered  through 
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Ilie  fulnra  of  counsel  to  act,  after  being  engaged  hj  defendant  to  enter  • 
plea  for  him,  and  left  in  attendance  npon  tlie  oonrt  The  eonnaei*a 
laehee  as  to  his  dnty  to  enter  an  appearance  and  file  proper  pleadin^i 
eannot  be  attributed  to  defendant^  and  allowed  to  prejudice  him.  Ta^fkt 
T.  Pope^  630. 

Kl  Nonsuit.  —  In  reviewing  a  motion  for  nonsait»  the  plaintiff  ia  entitled  to 
every  reasonable  inference  of  fact  that  the  jury  might  have  daawn  from 
the  evidence,  and  every  relevant  fact  which  it  tends  to  prore  ia  to  be 
eonaidered  as  admitted.  Therefore,  when  ench  evidence  tends  to  eatab* 
tish  a  prima  ftvie  case,  it  is  error  to  enter  a  judgment  of  nonanit.  Gbt- 
haJlM  V.  Town$lnp  qf  Ntwben-y^  588. 

SS.  NoifairiT — Neolioencb  of  Township.  —  In  an  action  againat  a  town- 
ahip  for  negligence,  where  the  evidence  shows  that  it  failed  to  keep  the 
approaches  to  a  bridge  in  proper  repair,  thereby  creating  a  pitfall  c;ina- 
ing  an  injury  to  a  traveler  along  the  highway,  without  his  faulty  a  prima 
facie  caae  is  established,  and  it  is  error  to  order  a  judgment  of  nonanit^ 
In  such  caae  it  is  within  the  province  of  the  jury  to  weigh  the  evidence 
and  determine  the  facts.     Id. 

See  DuDfl»  13;  Evidencb,  6;  FnAUDULBirT  GoirvxTAMaiH^  6^  7|  Judioal 

8alb8;  LiMiTATiONa  OF  AonoiUL 

JUDICIAL  SALES. 

JuDomNT  AiTD  JUDICIAL  Salv,  Desoeiftion  OF  Profxstt  ht.  —  Where  cim 
claims  through  a  judicial  sale,  it  must  appear  from  the  decree  and  deed 
throngh  which  he  claims  that  the  title  to  the  property  claimed  ia  in  him. 
If  the  decree  and  deed  are  so  defective  that  it  cannot  be  asoertained  by 
inspection  or  from  deUa  which  they  furnish  what  property  was  in  fact 
aold,  or  if,  in  order  to  aacertain  the  intention  of  the  officer  in  selling,  it 
becomes  necessary  to  institute  an  eztrinaic  inquiry,  the  deed  ia  voidy  if 
uncertain.     BcwenY,  Wkierekaan^  106. 

See  Fixnmn;  JvDQUMHn,  26;  Taxation,  5-7;  Tbuotb  ahd  Tbubtkh^  7-1& 

JURISDICTION. 
Sea  JuDOMiimt  Mabwaok  ahd  BrfORO^  6)  Taxatior,  L 

JU&Y  AND  JUBORS. 
See  Ikvkbipxbs,  4;  TniAU 

JUSTICES  OF  THE   PEACE. 
See  JuDOMXRTB,  IS-lSw 

LANDLORD  AND  TENANT. 

!•  Lekn  ov  Aftbb-aoquirid  Propbrtt — Burden  of  Proof.  -*If  a  land- 
lord is  seeking  to  enforce  a  lien  for  rent  on  the  gooda  of  his  deceased  ten« 
ant,  under  a  provision  in  the  lease  not  covering  subsequently  acquired 
property,  the  burden  of  establishing  the  lien  is  upon  the  landlord;  and 
in  the  absence  of  proof  that  the  tenant  was  the  owner  of  the  goods  at 
the  time  he  took  the  lease,  it  will  be  assumed  that  they  are  all  after-ac- 
quired property.     Borden  v.  Croak^  23. 

IL  Lnuf  ON  AfTER-ACQuiRKD  PROPERTY.  —  Where  au  attempt  is  made  by  a 
danse  in  a  lease  to  create  a  valid  and  first  lieu  for  rent  "upon  the  prop- 
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mtf  of  the  penoB  liable  therefor,"  bat  no  pftrlioiilftr  proper^  or  oUes  of 
property  is  deseribed,  nor  the  deeoription  limited  to  pereonal  property, 
tiM  lien  IB  Toid  for  nnoertainty  of  deeoription,  when  applied  to  proper|f 
owned  at  the  time,  and  a  fortiori  void  when  applied  to  alter^acqnired 
property.    Id, 

B.    LXBN  —  WhSN    QoYEtk^WD    BT    RuUB    APPLIGABLS   TO  GHATTIL    MOBT- 

QAQW8.  —  A  lien  for  rent  created  by  lease,  and  daimed  on  property  lefl 
in  the  possession  of  the  tenant,  is  in  the  nature  of  a  mortage,  rather 
than  of  a  pledge^  and  is  governed  by  the  mles  ol  law  applioaUe-to  ohat- 
tel  mortgages.  I<L 
i.  Lakdlobd  cakhot  Esoapb  Liabilitt  vob  EznnNo  NmsAsoai  bt  Jmabshq 
THB  Pbopbbtt  on  which  it  exists  to  a  tenant,  and  patting  him  in  pee* 
session.  And  where  the  naisance  complained  of  consists  of  the  nse  of  a 
defeotiTe  cess-pool  by  the  tenant,  the  latter^s  liability  for  sooh  nse  oan« 
not  take  the  place  of  or  in  any  manner  affect  that  of  the  landlord,  if  the 
oess-pool  was  not  properly  bailt,  or  was  oat  of  repair  when  the  tenant 
was  pat  in  possession.  Bat  if  the  oess-pool  was  properly  bailt,  and  in 
good  repair  when  the  tenant  took  possession,  the  landlord  will  not  be 
liable  for  the  oonseqnences  of  the  tenant's  neglect  to  keep  it  in  repair. 
Wmndor  t.  MeLecm,  702. 

See  Rbal  Pbopbbtt,  I,  2L 

LBQACIEa 
See  WiLLB. 

LIBEL  AND  SLANDER. 

1.  OmoB  OP  IvHUXVDO  nr  Action  iob  Libbl.  —  Li  an  action  for  Ubel,  the 

office  of  the  innaendo  is  to  define  the  defamatory  meaning  whioh  the 
plaintiff  sets  npon  the  words;  to  show  how  they  come  to  have  that  mean- 
ing, and  how  ^ey  relate  to  the  plaintifll  If  they  are  capable  of  the  mean« 
ing  he  ascribes  to  them,  it  is  for  the  jnry  to  say  whether  or  not  they 
were  nsed  in  that  sense.    Prtcer,  Contoay,  704. 

2.  Spboial  Damagb  nbbd  vot  bb  Allbobd  vx  Dbolabatioii  fOB  Libbl 

WBBzr.  —  Any  written  words  which  have  a  tendency  to  injnre  a  person 
fai  his  or  her  office^  profession,  calling,  or  trafle  are  libelons,  and  in  an 
action  therefor  it  is  not  necessary  for  the  declaration  to  contain  an  aver> 
ment  of  speoial  damage.    Id, 

See  Assault,  2. 

LICENSES. 
See  MniraoiPAL  Ck>BPOKATioii8,  8-11;  Taxathw,  IL 

LIFE  INSURANC& 
See  Insubamob,  24-31. 

LIENS. 

Libit  on  ArrBB-AOQuntBD  Pbopbrtt.  —  If  it  is  the  intention  of  the  parties 
ereating  a  lien  on  personal  property  that  it  shall  extend  to  after-acqaired 
property,  snch  intention  must  be  clearly  expressed.    Bordom  v.  Chroak,  23. 

See  JuDGMBNTB,  1-4;  Landlord  and  Tbnant,  1-3;  Mbchanio's  Lien; 
MoRTGAOBs;  Proobsb,  5;  Sales,  1;  Tbustb  and  Tbustbbs,  5,  6;  Vbndob 

AMD  VbNDBB,  4. 


UUJTAXiaSB  OF  AanoK& 

Jwoomaan,  Ummr  vbok.  —  Statutb  ov  Lbutation  dedariiig  lh« 

within  wlii^  aoHoii  aliAU  Im  eomniiniotd  for  raiief  on  the  ^ftoond  of 
tend  ftpphet  to  aetioas  for  relief  irom  judgment  obtained  by  fvmd  aiid 
oonspinkoy;  and  if  oommenoed  within  the  time  therein  limited^  aa  aotioa 
oanaot  bo  trMtedu  barred  byUMbes.  Xong 8gm Mku  Go,  t.  Mom^  ZSB, 

US  PENDSNa 

1.  If  awUe,  in  an  aetion  for  dnroroe  and  alimonjr,  definitely  dtaeribee  oer- 
tain  real  estate  of  her  hasband  in  her  petition,  and  aaks  that  It  be  eel 
•part  to  fnr  aa  pornuuient  alinieny,  the  dootrine  of  fis  jmndttu  applioa^ 
-and  a  pnrchaaer  of  the  land  frndente  lite  is  bonnd  by  the  judgment  snb- 
oeqnontly  rendered  tfaepsin.  If,  in  eneh  action,  no  apecifio  propeiiy  ta 
pointed  ont^  but  only  a  general  prayer  for  alimony,  the  dootrine  woold 
not  apply.     WWtkmm  ▼.  MlUoO,  168. 

i.  Before  l^e  dootrine  of  Ua  jiendens  will  be  applied  to  a  pnrehaeer,  the  peti* 
tion  in  the  enit  must  be  aetnally  tiled  and  made  a  permanent  reoord, 
with -the  bomiyide  intention  of  proceeding  with  the  aotien.  The  mere 
handing  «rf  the  .petition  to  the  proper  offioer  for  indoraement,  and  for  a 
temporary  parpoae,  and  the  immediate  withdrawal  of  it  without  the 
iasnanoe  of  sumoiooi  thewon,  bb  not  -a  iUiog  ao  as  to  oommenoe  the  ao- 
tlon  within  the  meaoiug  of  the  statute.     Id, 

5.  Divorce.  —  If  a  wife  who  anea  for  a  divorce  describes  in  the  complaint 

the  property  of  her  husband,  and  asks  to  have  it  set  aside  to  her  for  her 
support,  the  rule  of  lia  pendens  can  be  invoked  by  her  against  one  who 
purchases  during  the  pondanpy  of  the  aotioo,  and  with  notice  thereof. 
P<weU  V.  Campbell,  350. 

4.  Lis  Pendens  is  Notice  ov  A14L  Facdb  Afparent  on  the  face  of  the  plea* 
and  of  those  other  facts  of  which  the  facts  so  stated  necessarily  pat  the 
purchaser  on  inquiry,     /i. 

y  Estoppel.  —  The  fact  that  a  wif^  during  the  pendency  of  a  anit  for  di- 
vorce, told  her  husband  that  he  could  sell  certain  property  if  he  wished 
to  cannot  limit  the  efifect  of  a  decree  subsequently  rendered  in  that  sniti 
setting  aside  such  property  to  her,  nor  can  it  entitle  a  purchaser  from  the 
husband,  with  noticaof  the  sail,  to  retain  the  property^  if  it  has  been  set 
aside  to  the  wife,  there  beii^g  no  claim  that  such  purchaser  knew  of  or 
acted  upon  the  alleged  assent  of  the  wife  that  her  husband  might  selL  Id. 

6.  Parties  Defendant.  —  In  an  action  to  set  aside  a  deed  made  by  a  hus- 

band pending  a  suit  for  a  divorce,  the  husband  is  not  a  necessary  party 
defendant  if  a  decree  has  .been  en^v^d  in  a  ilivoroe  suit  vesting  the 
title  in  his  wife,  and  the  purchaser  of  the  property  (who  was  the  defend- 
ant in  fhe  present  action)  purchased  of  the  liu^and  with  actual  notice 
of  the  pendency  of  the  suit,  and  that  a  part  of  the  relief  therein  sought 
was  the  setting  aside  to  the  wife  oT  the  property  in  controversy.     Id. 

7.  Lis  Pendens,  Compelltno  Oonvetanob  of  Proprrtt  Bought  Subject 

TO.' —  Though  a  purchaser  of  property  pending  a  suit  against  the  vendor 
for  a  divorce  takes  the  property  subject  to  ths  final  decree  in  such  suit^ 
•nd  though  snob  decree  purports  to  vest  the  title  in  the -wife,  etitiebe 
may  maintain  an  action  against  such  purchaser  to  <oompel  him,  by  hie 
oonveyanoe,  to  vest  an  unquestionable  legal  title  in  her.    Id» 

MANDAMUS. 
See  Office  and  Officbbs,  1. 
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.  .MANSLAUQHIEft.      • 
6m  OBmurAii  Law,  24-^801 

MARRIAGE  ATTD  DIVjDRCE. 

L  Enxcr  o?  Ani»olnbkt  or  Deqrbs  or  Divoaob  iok  Fbavd  .in  its  pro- 
enremaot  in  to  lastoce  the  partiM  to  their  aBAtriroenial  nlmtioiM  m  they 
stood  More  the  decree  wm  pronoonaed.     Voarhemw,  Vwnrketi,  404. 

JL  EsauiTiAU  Off  Valid  MARSJAas  are  eapaeity  and  ettoaeat.    I/L 

S.   GOHAFITATION  AND  RbPUTATION  DO  HOT  CONSTITUTS  MaBRIAOI,  but  are 

only  evidence  tending  to  raise  a  preauinption  of  marriage,  from  circum- 
stances. In  any  case,  the  cohabitation  must  not  be  meretricious,  bat 
matrimonial,  to  raise  the  presnraption.     Id. 

4b  Marriage  is  a  Civil  Contract,  and  no  Cbrbhonial  is  Indispensably 
requisite  to  Hi  creation.  A  contract  of  marriage  made  per  verba  de  pn»» 
aenti  is  a  valid  marriage.     1<L  ' 

S.  Whbrr  Actual  MAnOAOB  -»  Shown,  whether  legal  or  illegal,  the  snb- 
saqnant  cohabitatiaa  and  repntation  of  the  parties  mast  be  legarded  as 
having  their  origin  in  snch  marriage,  and  cannot  be  treated  ae  creating 
a  presumption  that  the  patties  contracted  a  subsequent  marriage  at  a 
Jater  data    Id. 

8.  DivoROB^  Jurisdiction.  «- Tub  Courts  or  This  Stats  hatb  Juris* 
diction  in  a  suit  for  divorce,  the  cause  for  which  ooeurred  in  another 
state,  if  the  plaintiff  has  resided  iii  this  state  for  one  year  next  pre- 
ceding the  filing  of  his  complaint,  and  has  not  acquired  snch  residence 
for  the  purpose  of  obtaining  a  divorce  under  its  laws,  Jom$  t.  Janets 
299. 

7«  Crubltt  rBOM  Intoxication  ajs  DBSBRTzoff  bt  Husband. — Where  the 
failure  of  the  husband  to|>rovide  fior  the  wife,  and  his  persistent  and  long- 
continued  cruel  treatment  of  her,  caused  by  his  volnntary  and  habitual 
intozietttiootis  such  ae  to  nnder  luur  existenoe  miserable,  and  to  actually 
andanger  her  liley.sach.treatafieat  amonats  todeeertion  on  his  part,  and 
if  he  continues  his  habits  of  intoxication  for  tho'vtatatory  period  after 
separation,  the  right  of  ^e  wife  to  absolute  divoroe  for  his  desertion  be- 
comes fixed.     Mc  Viekar  v.  Mc  Vidcar,  422. 

fi.  DteiUMKBNNBSS  AS  Croxltt.  —  The  voluntary  and  habitaal  dronkenness 
of  the  husband  will  not  excuse  his  ornelty  to  his  wife,  aMongh  the 
cruelty  was  the  dinect  result  of  the  drunkenness.  Cruelty  so  oansed  is 
ground  for  divorce.    :/<2. 

0.  DisxRTioir.  — Jl  woman  who  leaves  ber  husband  beoause  it  is  ansafe  for 
her  to  cdhabit  with  him,  and  nnder  snch  circumstances  as  to  make  him 
the  deserter,  does  not  consent  to  the  desertion;  and  if  he  does  not,  be^ 
fore  the  lapse  of  ;!ie  statutory  perioJ,  amend  his  habits  so  as  to  render  it 
safe  for  'his  wife  to  resume  cohabitation,  her  right  to  a  divorce  beeooMs 
fixed.    Jd. 

10.  Desbrtion.  —  Where  a  husband's  treatment  of  his  wife  is  so  crnel  and 
long-continued  an(l  persistent  as  to  reader  separation  desertion  on  his 
part,  and  bii  -couduct  subsequently  is  such  as  to  render  it  unsafe  for  ker 
to  return  to  him  at  sfny.^time  within  three  years  after  the  separation,  her 
right  to  divorce  then  becomes  fixed.    Id. 

11.  DivoRCB  roR  Dbsbrtion.  —Where  the  husband's  cruelty  is  not  of  snch 
intonsity  as  to  amount  to  desertion,  but  is  each  as  will  justify  his  wife  in 
tomporarily  separating  herself  froiii  him,  it  is  his  duty  to  personally  seek 
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htr  and  aak  1i«r  to  retorn;  uid  Uf  faflnn  to  do  tbfa^  wTiile  Ifeo  wmaini 
pMUTo  for  many  yoon,  muiifootiBg  ao  intorMt  in  her  welfaro  or  donro 
to  roramo  nariUl  rolations  altor  roforminf  kio  habits  oonafcitatoo  deoor 
tion,  and  ontitleo  the  wife  to  diForoe.  Id, 
12L  PowsB  ov  Ck>UBT  TO  Visr  Titls  ov  Ho8BAND*b  Pbopbnt  in  Wif& 
— >  Under  a  statute  deolaring  that  on  the  granting  of  a  diToroe  the  ooart 
may  eet  apart  anoh  portion  of  the  hnsband's  property  for  the  anppovt  of 
the  wife  and  ohildren  as  shall  be  deemed  just  and  oqnttable^  the  ooart 
ouy  deoree  that  the  title  to  a  portion  of  the  husband's  separate  estate^ 
real  or  personal,  or  both,  be  vested  in  the  wife.    PoweU  v.  Carngbelk  350. 

8ee  JuvauMsn,  24. 

MARRIED  WOMEN. 
See  Dbim^  i|  Husband  and  Win;  Mabriaqb  ahd  DiYomaa, 

MASTER  AND  8ERVAI9T. 

I.  Mastbb  IB  CnriLLT  Liablb  iob  Tbispass  ov  ho  Sbbtamt  WBBir. .  A 
master  is  not  liable  for  the  independent  trespass  of  his  servant^  not  done 
in  the  course  of  the  servioe.  But  the  master  is  eivilly  liable  for  the 
manner  in  which  his  servant  does  the  work  he  is  employed  to  ds^  al« 
though  the  manner  in  which  he  does  it  is  oontrary  to  the  inatruottons 
given  him  by  his  master.  It  is  the  character  of  tiie  employment^  and 
not  the  private  inBtnictions  given  by  the  master  to  his  servant,  that  most 
determine  his  liability.  Where,  therefore,  a  master,  olaimiug  to  own  an 
organ  in  the  possession  of  another,  sends  his  servants  to  the  latter's  house 
to  remove  the  organ  therefrom^  and  the  servants  enter  and  take  the  organ 
by  force  and  violence^  the  master  will  be  liable  for  their  trespass^  al« 
though  in  committing  it  they  violated  his  express  instruotioiia.  Mc' 
Clung  V.  Dearbome,  708. 

S.  Mastkb  18  Rbsponsibu  in  PuNrnvB  Damaobs  vqb  thb  Willvul  Aor 
OB  GRoas  Nboliobnob  of  hu  Sbbvakt  injured  in  his  business,  whether 
he  did  or  did  not  know  the  servant  to  be  incompetent  or  disqualified  for 
the  service  in  which  he  was  engaged.  Souihem  MiBpnu  Ch.  v.  Brown, 
806. 

t.  Undbb-sbbvant.  ->  Thb  Fact  that  thbrb  n  ah  Ihtbbicbdiatb  Pabtt 
IN  Whose  Gbnbbal  Emplotmbnt  the  person  whose  acts  are  in  ques- 
tion is  engaged  does  not  prevent  the  principal  from  being  held  liable  for 
the  negligent  conduct  of  his  subagent  or  under-servant,  unless  the  rela- 
tion of  such  intermediate  party  to  the  subject-matter  of  the  business  in 
which  the  servant  is  engaged  is  such  as  to  give  him  exclusive  oootrol  of 
the  manner  and  means  of  its  accomplishment,  and  exdnsivo  direction  of 
the  persons  employed  therefor.     Id, 

4.  Whbrb  an  Express  Coupant  Employs  a  local  agent  who  employs  a 
driver,  and  furnishes  a  horse  and  supplies  feed  therefor,  the  driver  may 
be  regarded  as  a  sub  or  under  servant  of  the  company,  for  whoeo  grosi 
negligence  it  is  liable  to  one  injured  thereby,     id, 

t.  LiABiLrrr  of  Master  to  Indemnify  Sebvant  for  Damages  Rbsultino 
FROM  Latter's  Violatino  INJUNCTION  BT  Formbb's  Ordbb.  —  Where 
a  servant  of  a  corporation  upon  which  an  injunction  has  been  served,  re- 
straining it  from  doing  certain  acts,  does  those  acts  by  order  of  the 
corporation,  which  imparts  to  him  no  notice  of  the  injanction,  but  eon* 
oealsi  its  existence  from  him,  the  corporation  is  bound  to  indemnify  him 
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for  tilt  dunagM  rastained  by  him  u  th«  natanl  result  of  hia  obedtenot 
to  ha  ordara;  nor  doaa  ita  liability  depend  upon  the  altimate  determina- 
tion of  tho  qneation  aa  to  which  of  the  oontending  partiea  ia  legally 
right  in  raapoet  to  the  titlo  of  diapated  property,  or  the  legality  or  pro- 
priety  of  the  injanction  order,  or  the  aafficiency  of  the  aervioe  thereoL 
A  maator  may  not  expose  hia  servant  to  danger  of  loas  or  injury  in  the 
ozeontion  of  orders,  the  risk  of  which  is  known  to  him,  but  of  which  ho 
wrongfully  withholds  notioe  from  the  servant.     Outmey  ▼.  8L  PtnU  tie, 
Ity  C^,  266. 
IL  It  n  THB  DuTT  of  thb  MAam  to  Exkrciss  All  Reason  able  Caeb 
to  provide  and  maiutain  aafe,  sound,  and  suitable  machinery  and  other 
ini»tnimentalitiea»  and  not  to  expose  his  employees  to  risks  beyond  those 
whioh  are  ineidental  to  the  employment  and  in  contemplation  at  the 
time  of  the  contract  of  service,  and  an  employee  haa  the  right  to  preanme 
ll.at  theae  dntiea  have  been  performed.     Richmond  He,  B.  B,  Oo»  r* 
Wm  itM,  876. 
H  DuTiia  or  Mahtkr.  ^The  master  mnst  make  such  regulations  and  provis- 
tona  for  the  aafety  of  his  employees  aa  will  afford  them  reasonable  pro- 
tection against  dangera  incident  to  the  performance  of  their  respective 
dntiea.     Hia  dnty  extende  to  the  aelectiou  of  competent  persons  to  whom 
he  may  delegate  his  authority  to  take  charge  of  and  control  the  business  in 
which  tht  aer^anta  are  employed.     Hat-rison  v.  DetroU  ele,  B,  R,  Oc, 
180. 
H  If  A  Bbakkmaw  IV  THE  Sebtiob  OF  A  Ratlboad  Cobporattoh  is  Ihjurbd 
BT  A  Laddeb  being  broken,  and  by  the  conductor  starting  the  train  in 
flM>tion  nnder  anoh  eircumstances  aa  to  imperil  the  life  of  the  brakeman 
and  to  injure  hia  peraon,  he  ia  en li tied  to  recover  of  the  corporation  oom> 
pensatton  for  the  injury  suffered,  if  the  dangerous  character  of  the  cars 
and  the  position  of  the  brakeman  wore  known  to  the  conductor.     Rich- 
mond  efts.  R,  R.  Co.  v.  Williams,  878^ 
8l  Oomtbibutobt  NEOLraBNOB.  —  A  servant  oannot  recover  damagea  from 
hia  master  for  injuries  received  in  falling  through  a  trap-door  in  the  lat- 
ter'a  mill,  when  he  has  provided  a  safe  cover  therefor,  given  orders  that 
it  be  kept  in  place,  and  haa  had  it  nailed  to  the  floor  to  prevent  accident; 
for  in  the  absence  of  evidence  that  it  was  left  uncovered  by  the  maater, 
or  with  his  knowledge,  or  that  it  had  remained  uncovered  long  enough 
before  the  accident  for  him  to  have  known  it  in  the  exercise  of  reason- 
able care,  no  negligence  can  bo  imputed  to  him.     CUmgh  v.  Hoffma% 
620. 
Ml  CktNTRlBUTOBT  Nboliobhob.  —  Where  a  aafely  constructed  trap-door  ia 
maintained  in  an  imperfectly  lighted  hallway  of  a  manufactory,  as  a  ne- 
oeesary  meana  for  one  of  the  employeea  to  reach  a  portion  of  the  build- 
ing, and  such  employee  has  strict  orders  to  keep  it  closed,  while  the  other 
•mployees  have  full  knowledge  of  ita  existence  and  use,  the  master  is  not 
guilty  of  such  negligence  as  will  make  him  liable  to  an  employee  who, 
knowing  that  anoh  door  has  been  lately  used,  and  while  passing  rapidly 
along  the  hallway,  falls  through  the  opening  and  is  injured  in  consequence 
of  the  failure  of  the  other  employee  to  cloae  the  door  after  using  it.     In 
inch  caae  the  injured  employee  is  guilty  of  such  contributory  negligence 
in  failing  to  look  and  aee  if  the  door  is  open  aa  will  bar  his  right  to  re- 
eover.    PawUng  v.  Jfaakiw,  617. 
IL  LiAUUTT  or  Railboad  CoMPAinr  iob  Aor  op  Vice-principal.  ^  A 
train-maater  who  haa  control  of  all  trains,  employees,  and  everything 
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wbiob  ^;oM  npon  £he  track  on  hia  diviii«D,  baa  gnoh  relation  fta  fbe  nil- 
way  company  that  be  la  deemed  ita  representative;  aad  if  he  violalei 
rules  made  for  the  goTemment  and  protection  of  employees^  by  inviting 
third  persons  to  ride  on  hand-oars,  thus  placing  them,  while  tbey  are  igno- 
rant of  snch  rules,  in  a  position  where  they  are  injured  by  the  negligence 
of  the  company's  servants,  the  company  must  respond  in  damages  for  the 
injury  thus  resulting.    Intematkmal  He.  I^jf  Oa,  v.  Prince^  796. 

12.  Marb&'s  Liabilitt  tok  Nboliobncb  of  AoniT  or  Vioa-PBiifciPAu  — 
When  a  master  appoints  a  middleman  or  agent  with  full  power  to  em- 
ploy and  discharge  tliose  under  him,  and  with  full  and  abeolnte  oeatrol 
of  the  work,  the  master  ii  liable  for  his  negligence,  ffctrriaon  t.  />eCitMf 
€te.  IL  B,  Co.,  180. 

IIL  Who  arb  FBLLOw-SBRYairrs.  —  Where  parties  are  fellow-servants  while 
engaged  in  the  business  of  a  natural  person,  they  sliould  be  so  conaidered 
when  engaged  in  the  business  of  a  corporation;  and  if  one  is  the  sgent  or 
superior  servant  while  engaged  in  the  business  of  a  corporation,  and 
through  his  negligence  another  engaged  in  the  same  business  ia  injnrid, 
and  for  whose  injury  the  corporation  ia  liable,  then,  under  like  oireum- 
stances,  if  it  was  the  business  of  a  natural  person,  the  master  ahoold  be 
held  liable.    Id. 

14.  Who  abb  Fbllow-sbrvamts. —Whether  or  not  persons  employed  in  a 
common  enterprise  are  fellow-servants  is  not  to  be  determined  solely 
from  the  grade  or  rank  of  the  offending  or  of  the  injured  servant.  It  is 
to  be  determined  by  the  character  of  the  act  being  performed  by  lite 
offending  servant.  If  it  is  an  act  that  the  law  imposes  on  the  maator  to 
perform,  then  the  offending  employee  is  not  a  fellow-servant^  bat  a  supe- 
rior or  agent,  for  whose  acts  the  master  is  liable  to  bis  servants.    Id. 

15.  Who  arb  Fbllow-sbryants.  —  When  the  master  has  delegated  to  a 
servant  the  care  and  management  of  the  entire  business,  or  a  distinct 
department  of  it,  and  has  charged  him  with  the  performance  of  daties 
toward  an  inferior  servant,  wbich  the  law  imposes  upon  the  master,  than 
the  superior  servant  stands  in  the  place  of  the  maater,  and  the  mle  re* 
gpondeat  atperior  applies.    Id. 

16.  Who  arb  Fbllow-sbrvants.  —  Whether  or  not  one  servant  baa  power 
to  employ  and  discharge  other  servants  is  an  important  element  in  de* 
terming  whether  or  not  he  is  a  superior  servant  for  whose  acts  the  master 
is  liable;  for  when  the  offending  servant  baa  power  to  employ  and  die* 
charge  aervants,  and  to  direct  and  control  the  injured  servant,  and  orders 
faim  to  do  an  act  within  the  scope  of  his  employment,  thereby  exposing 
him  to  a  risk  not  contemplated  in  his  contract  of  aervice,  and  cauaing  his 
injury,  or  where  the  master  has  charged  one  servant  with  the  aole  duty 
of  providing  proper  materials  and  appliances  for  carrying  on  the  work, 
and  another  servant  is  injured  by  the  neglect  of  the  former  servant,  the 
master  is  liable  to  the  injured  servant  for  injuries  received  while  acting 
under  the  orders  of  the  superior  servant.     Id, 

17.   BOAD-MACTBR     AND     SeCTION-HAND    KOT    FBLLOW-SBRyANTB. — A  road- 

master  who  has  geoeral  charge  of  a  division  of  a  railroad  and  of  the  seo- 
tion-hands  at  work  thereon,  with  power  to  employ  and  discharge  them, 
is  not  their  fellow-servant,  but  is  the  representative  of  the  company, 
which  is  responsible  for  his  negligence  in  the  performance  of  the  duties 
delegated  to  him.  Id 
IS.  Fbllow-sbrvants,  Who  abb.  — All  employees  of  a  railwi^  company 
engaged  in  the  operating  service  connected  with  the  business  of  running 
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train*  tan  felTow-serrante.  Hence  a  hostler  or  yard-senrant,  wfanee  dnty 
tt  ta  to  supply  locomotiTos,  before  starting  on  the  road,  with  water,  sand, 
and  other  needfal  things,  is  a  fellow-servant  of  a  brakeman,  and  the  lat- 
ter cannot  recover  for  injuries  sustained  from  the  failure  of  the  former 
to  provide  the  locomotive  with  sand  or  needful  supplies.  L<mimf8^  etc 
ByOo,  V.  PeUy,  304. 

19l  Fsllow-ssrvantb.  —  Conductor  iir  Gharos  ov  a  Railwat  TRAiif,  jnm 
A  Brakeman  whose  duty  it  is  to  obey  his  orders,  are  not  fellow-servants^ 
and  the  latter  may  tberefore  recover  of  their  common  employer  for  in- 
juries suffered  through  the  negligence  of  the  former.  Rkhmand  etc 
R.  JH.  Co.  V.  Williams,  878. 

fOi  Nboliokncs  07  Fellow -ssrvants.  — The  engineer  in  charge  of  sn  en- 
gine which  furnishes  the  power  for  a  stationery  manufactory  is  the  fel- 
low-servant of  the  foreman  of  the  composing-room  of  the  same,  and  the 
latter  cannot  recover  damages  for  an  injury  received  in  consequence  of 
the  negligence  of  the  former.     Pawling  v.  Hoskina,  617. 

SI.  LiABTLTTT  TOR  NEGLIGENCE  OF  Fellow -SERVANT. — The  master  is  not 
liable  for  injuries  personally  suffered  by  his  servant  through  the  negli- 
gence of  his  fellow-servant  acting  as  such  while  engaged  in  the  common 
employment,  unless  the  master  is  chargeable  with  negligence  in  the  seleo-- 
tion  of  the  servant  in  fault,  or  in  retaining  him  after  notice  of  his  incom- 
petency.    Harrison  v.  Detroit  etc.  R.  R,  Co.,  180. 

SS.  LiABiLiTT  TOR  Nbgltokncs  OF  SUPERIOR  SERVANT.  —  When  a  superior 
servant  orders  one  under  him  to  perform  work  differing  from  that  for 
which  he  is  employed,  and  which  results  in  injury,  the  superior  is  guilty 
of  an  abuse  of  authority,  and  the  master  is  liable,    fd, 

28.  Fellow-servants.  —  When  the  negligence  of  a  railroad  fireman  or  en- 
gineer in  failing  to  ring  the  bell  on  the  engine  is  the  immediate  and 
proximate  cause  of  an  injury  to  a  section-hand,  the  latter  cannot  re- 
cover, as  the  parties  are  fellow-servants.     Id, 

SI  CoNTRiBtTTORT  Kegliqencb  07  SERVANT.  —  A  Servant  cannot  recover 
damages  for  the  negligence  of  his  superior  servant,  if  he  was  aware  of  a 
danger  which  the  saperior  servant  did  not  apprehend,  and  being  aware 
of  it^  did  not  seek  to  save  himself  from  injury;  and  the  fact  that  he  was 
ordered  to  continue  work  would  not  justify  him  in  doing  so  in  the  face 
of  danger  which  was  apparent  to  him.    Id, 

S8.  Kegliobnob  of  Master  or  Superior  Servant.  —  Where  a  peculiar 
risk,  commanded  by  the  master  or  a  superior  servant,  is  not  obvious,  an 
inferior  servant  has  a  right  to  assume  that  he  is  not  being  pot  in  peril, 
and  is  not  bound  to  investigate  the  risk  before  obeying  his  orders.  He 
need  not  set  up  his  own  judgment  against  that  of  his  superiors,  but  may 
lely  upon  their  advioe,  and  still  mors  upon  their  orders^  notwrthstanding 
maay  misgivings  of  hi»own.     Id, 

St.  Nbgltobnob  of  Mactbb — Special  Risks.  — When  the  master  directs 
^e  servant  to  do  some  dangerous  aot  which  could  be  made  safe  by  spe- 
oial  eafte  on  the  part  of  the  master,  the  servant  may  assume  that  such 
special  care  will  be  taken;  and  failing  to  exercise  such  care,  the  master 
is  liahle.     Id. 

ST.  KBouoBiroB  ov  MAsm  —  Lunurr  for  Aon  of  hb  Aobnt.  -.  When 
a  Duwter  plaoea  the  entire  ebarge  of  his  business,  or  of  a  distinot  bimnch 
of  it^  wholly  in  the  hands  of  an  agent,  exercising  no  disoretioii  and  no 
ofwsight^  th«  neglieir  ef  the  afsnt  in  eiBenriauig  ordinary  oare  in  the 
business  of  the  master  is  a  breach  of'  dnify  for  wliieh  the  oMster  is 
UabU    id. 
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A  Kmlioiiicb  or  Fbllow-8bbtaiitb.  —  A  mattw  li  aol  liaUe  to  » 

for  tfa«  iMglaet  of  hia  feUow-Mnrant  in  doing  or  omitting  to  do  ft  porttoo 
ol  tiM  oommon  work.  This  mlo  will  not  rslievo  the  ranater,  whothar 
ft  oorpontuNi  or  ft  nfttozal  person,  from  the  dnty  and  obligation  to  ser> 
Vftftts  to  famiah  sftfe  mftchineiy  or  other  apparfttasp  and  to  ofaaerre  sll 
the  ears  which  the  exigonoies  of  the  sitoation  reasonably  reqaire^  as  well 
«■  to  employ  oompetont  eerrants.    Id. 

Wk  Bailwat  ObMPAHT  Faiuno  throvoh  tbm  NMLionrGi  OF  Ora  or  m 
BnpLOTBi  to  provide  a  looomotiFe  with  sand,  with  which  to  sand  the 
track  and  prevent  the  oars  from  slipping*  b  not  liable  to  a  brakeman  in- 
jured thereby,  for  the  reason  that  hia  injury  ia  the  reealt  of  the  ne^ 
genoe  of  a  feUow-serraat.    LwUrille  eU.  ffyCo.w,  Petty,  804. 

Ml  Nmuobngi  of  a  Fbllow-bbrvant  dobs  mot  Rxubtb  a  Mastbs  from 
liability  to  a  oo-senrant  for  an  injary  which  woald  not  hbve  h^pened 
had  tho  Buwter  performed  his  dnty.  Ooppuis  ▼.  New  York  etc  R.  R, 
C^.  623. 

SI.  Railway  CoBPORATioir  Owbs  a  Dutt  to  m  8brtaiitb»  so  Fab  mm 
Rbasonablb  Carb  can  accomplish  it,  to  employ  oompetent  men  in  the 
management  of  its  road.    Id, 

IS.  A  Sbbtamt  n  hot  Gomfbtbnt  whbn  Hb  OAmror  bb  Rblibd  utoh  to 
exeooto  tho  mice  of  his  master,  unless  prevented  by  canses  tieyond  hia 
oontroL  Incompetency  exists  not  only  in  physical  or  mental  attribntea, 
but  in  the  dispceition  with  which  the  eerrant  performs  his  duties.  If  he 
habitually  neglecta  them,  he  must  be  regarded  aa  inoompetont^  though  he 
ia  physically  and  mentally  able  to  do  well  all  that  ia  required  of  him.    Id, 

tS.  Whbbb  a  Sbbtaht  n  m  tub  Habit  or  Nbglbotino  kib  Dutt,  and 
such  n^gligenoe  is  known,  or  by  the  exercise  of  reasonable  diligence 
would  hare  been  known,  to  the  master,  the  latter  is  liable  for  injuries 
resulting  from  such  negligenoe.    Id, 

S4.   MaBTBR*8    LlABILITr    FO&    InJURT    to   SbBVABT.  — Ir    A    SwiTCHllAB 

Habruallt  Nbqlbotb  HI8  DunBS  by  abeenting  himself  from  his  post 
at  timee  when  he  ought  to  be  there  to  signal  passing  trains,  and  leaTos  a 
awitoh  open  when  he  supposed  he  had  dosed  it,  and  his  mistake  would 
have  been  discovered  in  time  to  prevent  an  aoddent  had  he  been  at  his 
post  when  the  next  train  was  expected  to  pess,  and  he,  from  his  afaeenoe, 
failed  to  discover  such  mistake,  whereby  the  train  waa  derailed  and  a 
brakeman  injured,  the  latter  may  recover  of  the  railroad  company  dass* 
agea  su£fered  by  him  from  such  aoeident.    Id, 

See  Aobnot;  Countibb,  2;  Ln  Pbbdbvs,  1-7. 

MECHANICS  USN. 
L  MaaHAHBcfB  Lxbm,  Tm  to  Filb^  vot  Bztbndbd  bt  Work  Dobb  m 

COMPBMSATB  rOR  DBTBCfTIVB  PBRrORMAMGB  Or  GOXTRAOT.  — Xho  time 

for  filing  a  mechanic's  lien  is  not  extended  by  the  doing  of  work  or  the 
furnishing  of  material  to  compensato  for  a  deficiency  m  the  work  done 
and  material  furnished  and  charged  for  more  thsa  six  montfae  pre- 
viously.    HeurrieoH  v.  Hemoeopaihic  As$*u,  714. 

t,  MaTBRIAL-MAN  OAKBOT  FiLB  MbOHANZO'b  LIBN  lOR  POBTABLB  LaTOPRT 

SfOTB  not  used  or  intended  to  be  used  as  a  part  of  the  building,  bat  as 
ordinary  piece  of  personal  property,  as  much  adapted  for  use  in  one 
Iftftndry  as  in  any  other,  notwithstanding  the  fact  that  it  was  famished 
to  the  ccmtractor  under  a  oontraot  which  jnoiadsd  BMfctoriftIs  far  tiM 
straction  of  the  building.    Id. 


Index.  991 

S.  SuBOOMTBAoroft  OAnroT  FiLB  Lddi  whkv.  —  Whera  tiie  principal  oontno- 
tor  for  tilt  «reotioii  of  a  Imilding  atipaUtas  in  his  contract  that  he  will, 
vpoo  iti  oompletion,  delivar  the  building  to  tho  ownert  free  from  all  liena 
and  •ncnmbranoea,  a  snboontractor  cannot  file  a  lien  against  the  Imilding 
for  work  done  or  materials  famished  by  him  in  its  erection.  The  subcon- 
tractor is  charged  with  knowledge  of  all  the  terms  and  stipulations  of 
the  contract  between  the  owner  and  the  prinoipal  oontractOTy  and  is 
bonnd  by  them.    Sckroeder  t.  Oatfemd,  691. 

4b  8vB00irasAOioR  oakmot  Fili  Mkchamio's  laxBt  against  Building,  where 
the  principal  contractor  has,  in  his  contract  with  the  owner,  stipnlatetl 
not  to  permit  any  liens  to  be  filed  against  the  building;  and  the  fact 
that  subsequent  idterations  in  the  plan  of  the  Imilding  were  made  by 
the  owner  and  builder  is  of  no  consequence  as  to  the  question  of  the 
right  of  the  subcontractor  to  file  a  lieu.     Btnedki  ▼.  Hood,  698. 

fL  BxioonoN  ov  Bovd^  What  is  a  SurnouNT.  —  Where  a  subcontractor,, 
joining  in  a  txmd  to  the  owner  of  a  building  for  the  faithful  performance, 
by  the  principal  contractor,  of  the  oovenants  and  agreements  of  the  origi- 
nal oontract,  does  not  sign  his  name  at  the  foot  of  the  bond,  but  writer- 
his  name  in  the  blank  at  the  head  of  the  bond,  left  for  the  names  of  the 
obligors,  this  is  a  good  exeontion  of  the  bond  as  to  him;  and  the  fact 
of  his  joining  in  the  bond  is  proof  conclusive  that  he  had  notice  of  the 
oontents  of  the  principal  contract,  and  agreed  to  the  performance  ol  all 
itotanna.    14. 

MISNOMER. 

See  JuDOiuiNTa,  24. 

MORMOKa 
See  BLioiiONa>  2,  Z, 

M0RTQAQK8. 

L  WA«n  sr  Mobtgaoob  in  PoeansioN  of  Rial  Estatb  will  hot  bb  En- 
jomBDh  unless  the  acts  complained  of  are  such  as  may  render  the  security 
insufficient  for  the  satisfaction  of  the  debt,  or  of  doubtful  sufficiency. 
The  mortgagee  is,  however,  entitled  to  have  the  mortgaged  property 
preserved  as  sufficient  security^  for  the  payment  of  his  debt,  and  it  is 
not  enough  that  its  value  may  be  barely  equal  to  the  debt  Mortaa-ty  ▼. 
^sAtooftA,  203. 

t.  Rbmbdt  or  MoBTOAOBB  roB  Rbuoval  of  Pkrsonal  Pbopbbtt.  ^ 
Where  a  mortgage  is  regarded  as  a  conveyance  of  the  legal  title  to  the 
property,  giving  the  mortgagee  a  right  of  possession,  his  legal  owner- 
ship and  actual  or  constructive  possession  give  him  the  right  to  follow 
and  recover  personal  property  severed  from  the  mortgaged  preniines; 
bnt  where  the. mortgage  is  regarded  merely  as  security,  and  the  mort- 
gagor has  the  right  of  possession  until  ejectment  or  foreoloeure,  tho 
mortgagee  has  merely  the  right  to  restrain  the  removal  of  such  property 
by  injunction,  to  protect  hia  lien;  or,  after  removal,  to  recover  damages 
d  the  mortgsgor  for  the  wrongful  diminution  of  his  security.  Vemer 
T.  Beit,  387. 

It  Right  of  Mobtgaoob  to  Sbll  PsBaoNAL  Pbopbbtt.  — Where  the  mort- 
gigoe  holds  title  under  the  mortgage  only  as  security  for  his  lien,  the 
BMrtgagor  in  possession  is  the  owner  of  the  personal  property  on  the 
BMirtgaged  premisee^  as  to  innocent  third  parties,  and  he  may  sever  and 
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•en  it,  until  restnfned  by  iiiJiiiiotioB,  ejMtod  hf  entry,  or  ImnA  liy 
foreclosare.     fd. 

4  MoBTQAQXB  KAT  AT  Aht  TxifB  bav«  the  eeearity  of  hio  Uoa  pnftooted 
by  injanction  ogumt  tho  MToronoo  of  penonal  proporty  from  the  nKirt- 
gaged  realty.     Id, 

ft.  TnxB  or  Bona  Fii>«  PracKASKS  ev  BuiLDnffci  Sktbrbd  ibov  Moki^ 
QAGK)  RxAXAT.  —  Where  a  building  aitaated  on  aiortgaged  realty*  and 
•nbjeot  to  the  mortgage,  ia  eevered  and  aold  by  the  mortgagor  ia.  poe> 
session,  having  tho  legal  titie,  to  an  innoeent  pnrehaaer,  the  mortgagae's 
lien  in  eqnity  is  gone,  and  hia  only  remedy  ia  by  aetkm  «t  law  a§Mnsl 
the  mortgagor  to  recorer  damages  for  impsdring  hia  seeority.    id. 

tt  FOBIGLOSURB.  —  HOLDBBB  OF  OOTBTAHBINO  TaX  LlXira  MAT  BB  BbOUDBI 

iir,  and  their  validity  determined,  in  aa  aotion  to  foreeloee  a  mortgage. 
Broquei  t.  Warner,  124. 

7.  FoBBGLoauBB  Salb,  Ettbot  of,  bt  Rblatioit.  —  Upon  a  foredosore  asie^. 
the  purchaser  takes  the  title  of  the  mortgagor  aa  of  the  time  when  the 
mortgage  lien  was  created.    SmUerman  t.  ABfri^U,  610L 

ft  Whbbb  NuBSBRT-TBBBfl  ABB  Growm  vfom  Mobtoaobd  Pbbmibbi^  a  salo 
and  conveyance  made  under  the  foredosure  of  the  mortgage  paaa  to  tho 
purchaser  the  title  to  audi  trees,  aa  against  a  person  olaJming  vadsa  an 
execution  sale  against  the  mortgagor  under  a  levy  which  ia  anbaeqnent 
to  the  lien  of  the  mortgage.    Id, 

$>  Fobbolosubb  or  a  Mortqaob  ib  hot  Svbjbot  to  Ck>LLATBaAi.  ▲reaoi  be- 
cause an  assignee  of  part  of  the  mortgage  debt  was  not  a  party  thereto^ 

rd. 

10.  Fobbolosubb  of  Mortqaob,  Partibs  to.  —  One  who  haa  purchased  nuiw 
sery-trees  under  an  execution  against  &  mortgagor  appeam  not  to  be  a 
necessary  party  to  the  foreclosure  of  a  mortgage  previously  made  upon 
the  lands  upon  which  the  trees  grew;  and  upon  the  making  of  a  convey* 
ance  to  the  purchaser  under  the  sale  pursuant  to  such  foredosnre,  Us 
title  to  such  trees  as  remain  on  the  premiaea  is  paramount  to  that  of  the 
purchaser  at  the  execution  sale.     Id^ 

See  Chattbl  Mobtoaobs;  JtrDOMEiiTS,  1;  Pabtbbbskip,  1;  8au%  L 

MUNICIPAL  OORPORATION& 

• 

1.  What  n  not.  —  A  local  corporation,  created  to  aerve  municipal  pnrpoees^ 
but  which  is  not  the  direct  representative  of  the  people  of  its  looali^,  ia 
in  no  sense  a  munieipal  corporation.    0*Learp  v.  Board  ^f  Cbmm'n^  IM. 

S.  MuxioiPAL  CkmroBATioy  PossBassa,  nr  Addition  to  thb  Powbbb  i^FBcm* 
OALLT  CoNFXRRBD  upoo  it  by  its  charter,  such  further  powers  aa  are 
necessarily  incident  to  or  may  be  fairly  inferred  from  those  powers^ 
including  all  that  are  essential  to  the  declared  objecta  of  ita  exiatenoe. 
ViUaqt  of  Oarthage  v.  Frederick,  490. 

B.  An  Ordinancb  Adoftbd  bt  a  Municipal  Cobpobatioh  pursuant  to  an- 
thority  expressly  delegated  to  it  by  the  legislature  haa  the  aame  foroe 
within  the  corporate  limits  as  a  statute  paased  by  the  legialatnre  itself. 
If,  however,  the  power  to  legislate  is  general  or  implied^  and  the  men- 
ner  of  exercising  it  is  not  specified,  there  must  be  a  reaaonable  uae  ol 
audi  power,  or  the  ordinance  may  be  declared  invalid  by  the  ooorto.   /cL 

L  PowBR  TO  Bnaot  Obdinanobs.  — An  ordinanoe  making  it  unlawfoL  for 
any  owner,  occupant^  or  person  having  charge  of  any  lot  to  anffer  or  per- 
mit any  anew,  ioe^  or  other  obatraotion  to  colleot  and  remain  on.  an^ 


■Mewalk  frontliig  on  iiioh  lots,  so  at  to  impe^,  obstntel,  or  raider  it 
dangerona  to  pablic  travel,  later  than  ten  o*clook  in  the  forenoon  of  any 
day  after  the  aame  shall  have  fallen  or  collected  thereon,  and  impoeing  a 
fine  npon  any  one  offending  against  such  ordinance,  is  ralid  and  enforce- 
able, where  the  charter  of  the  municipality  anthorim  it  to  enact  ordi- 
nances to  provide  for  keeping  the  sidewalks  clear  from  ice,  snow,  and 
other  obstmctions,  and  to  carry  into  effect  the  purposes  of  the  eorpora- 
tion.    Id. 

I.  OoNanrunoHAL  Law — Poliob  Poweb. — The  constitution  presupposes 
the  existence  of  the  police  power,  and  is  to  be  considered  with  referenov 
to  that  faot.  The  police  power  is  not  limited  by  the  clause  of  the  eon* 
stitution  prohibiting  the  taking  of  private  property  without  oompensa^ 
tion.  Bvery  citizen  holds  his  property  subject  to  the  proper  exercise  ol 
this  power,  either  by  the  state  legislature  directly  or  by  public  and 
mnnicipal  corporations  to  which  the  legislature  may  delegate  it.    Id, 

IL  Ck>ii£nTrunoiTAL  Law.  — A  Mukicifal  Obdinancb  Reqxt^kimo  ths  Oocir* 

PA1IT8  OR  OWNXRS  OF   ProFERTT  TO  RjSMOYE    lOB,   SnOV,   AHD  OtHEB 

0BSTRUCTI0N8  falling  or  collecting  thereon,  and  imposing  a  penalty  for 
their  failure  to  do  so,  is  a  valid  exercise  of  the  police  power,  and  is  not 
forbidden  by  the  clause  of  the  constitution  prohibiting  the  taking  of  pri- 
vate property  without  compensation.    Id, 

T«  Power  or  Mvnioipalitt  to  Dbolark  What  o  a  'Sutbavck,  and  to  Abati 
THB  Sahs. — Where  a  railroad  company  has  laid  ite  track  upon  the 
streeto  of  a  city  in  good  faith,  and  under  authority  of  ohartend  rights^ 
the  oity  officers,  by  themselves,  and  without  legal  proceedings,  have  urn 
right  to  declare  it  a  public  nuisance  because  the  kind  of  rail  used  was 
not  for  the  best  interesto  of  the  city  and  was  laid  in  violation  of  a  eity 
ordinance,  and  then  proceed  to  abate  it  by  force.  By  so  doing  they 
beoome  trespassers  and  rioters,  Gable  civilly  and  criminally  as  such. 
Where  in  such  a  case  the  company  applies  for  an  injunction,  and  ths 
dty  does  not  ask  for  an  adjustment  of  the  diflbrences  betweefl  itself  and 
the  company,  the  Injunction  should  be  granted,  without  regard  to  tha 
merite  of  the  controversy.     Boston  etc.  Ify  Co.  t.  City  qfBcutonf  65S. 

iL  PowKR  TO  Rboolatb  DORS  ROT  Ircludr  Powbr  TO  LiORNiOL  —  Power 
granted  a  municipal  corporation  by  charter  to  reetndn,  regulate^  and 
inspect  houses  of  prostitution  does  not  include  power  to  license  such 
houses  by  ordinance,  when  this  power  is  not  expressly  granted,  and 
when  the  charter,  in  express  words,  grante  the  power  to  license  numer- 
ous other  occupations.  Tliis  excludes  the  conclusion  that  the  power 
to  license  such  houses  was  intended  to  be  granted,  or  that  it  existe  by  im- 
plication.    £k  parts  Onrza,  845. 

9L  RiPBALii  BT  Imflioation.  —  The  presumption  is  not  lightly  to  be  in- 
dulged that  the  legislatore  has  by  implication  repealed,  as  respecte  a 
certain  municipality,  or  all  municipalities,  laws  of  a  general  nature  els^ 
where  in  force  throughout  the  stote;  still,  a  charter  or  special  act  passed 
subsequent  to  the  general  law,  and  plainly  in  conflict  with  it^  wilt,  to 
the  extent  of  the  conflict,  operate  as  a  repeal  of  the  latter  by  implica- 
tion, but  such  repeals  are  not  favored,  and  will  be  applied  with  extreme 
oaution.    Id. 

10.  Power   to   Liobrsx  Occupations  must  be  plainly  conferred  upon  a 
municipality,  or  it  will  lie  deemed  not  to  exist.     Any  fair,  reasonabla 
doubt  concerning  the  existence  of  the  power  will  be  resolved  by  tha 
courto  against  the  city,  and  the  power  denied.     Id, 
AM.  St.  Kbp.,  Vol.  XIX.— 68 
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11.  Fowift  fo  Bum  OBmrixoHb  ^  In  detemifaifaif  tt«  povtr  «f  a  na^ 
eipftl  oorporatton  toeoftot  ft  partieiilar  oHinanwy  the  ebartar  by  wlueh  it 
it  eUamed  that  aooh  power  is  oonfemd  should  reooiTS  a  rcMonsblo  ooa- 
straction,  and  all  reasonable  intendmenti  in  support  of  the  validit/  of 
the  ordinanoe  will  be  indulged.    Id, 

tL  LiABiLiTT  POK  Neoliobncb  OF  OiTiGKRS.  ^  Municipal  eorporations 
are  not  nsually  responsible  in  damages  for  the  negleet  of  their  offioen^ 
unless  made  so  by  statute,  nor  can  snch  statutory  liability  be  eolaiged. 
O'Ltary  t.  Board  qfComm*f%  109. 

U^  lAAMiUTJ  VOB  NaoLiOKMOB  OF  A0BMT8.  —  A  dty  engaged  in  oonstmet^ 
iBg  a  work  which  is  its  private  property  as  a  municipality,  and  not  a 
mere  public  easement^  and  which  is  done  nnder  city  employment  or  coo- 
traolk  is  rssponsible  for  injuries  caused  by  negleot  in  its  prooeas  or  ooa- 
ttmotion,  in  the  same  manner  that  it  is  responsible  for  sneh  aetion 
direotly  injuring  private  property.    Id, 

Hi  OoBFOBATB  Agxnot,  whsn  Liablb  iok  Nfouobhci  of  Skrtabt.  —  An 
incorporated  board  of  water  commissioners,  the  members  of  which  ars 
appointed  by  the  eorporate  body  of  the  city,  and  the  general  and  sole 
purpose  of  whose  powers,  incidentally  conferred,  is  to  examine  and  ooa- 
sider  all  matters  relative  to  the  water  supply  of  such  dty,  and  whi^  has 
BO  taxing  power,  and  can  only  receive  from  the  city  the  product  of  taxes 
miBoient  to  pay  its  bonds  and  operating  expenses,  and  whose  property  ia 
not  subject  to  execution,  is  not  an  agtnoy  officially  liable  for  the  negli- 
genoe  of  its  servantSi     Id. 

IIL  OwNBR  OF  A  Lot  Fbontinq  on  a  Shuot,  though  he  has  no  title  in  any 
part  of  the  lands  upon  which  such  street  is  located,  may  sustain  an  action 
to  recover  damages  resulting  to  him  from  an  obstruction  of  the  street  im* 
pairing  in  a  substantial  dogree  the  light  or  aooesaibility  of  his  premiss^ 
or  otherwise  oooaaioning  damage  or  annoyance  to  the  occupants  thersoL 
Abendroih  r.  MimkaUam  H'p  Cb.,  461. 

ML  SiBKRt.  —  An  abutting  owner,  the  fee  of  the  strsets  being  in  the  titj, 
is  entitled  to  the  use  of  the  street^  and  neither  the  legialatare  nor  the 
eity  can  devote  it  to  purposes  inconsistent  with  street  uses,  without  com- 
pensation. An  abutting  owner  on  streets  possesses,  as  an  incident  te 
such  ownership,  easements  of  lights  air,  and  acoess  in  and  from  the  ad* 
Jaoent  streets^  for  the  benefit  of  his  abutting  lands,  and  the  appurtenant 
easements  and  outlying  rights  constitute  private  property^  of  which  he 
cannot  be  deprived  without  compensation.    Id, 

ft.  Takiho  of  Pbopkrtt,  What  n.  — The  rights  of  an  abutting  lot-owner 
in  an  adjacent  street,  though  he  has  no  title  in  tho  lands  under  suoh 
street^  are  private  property,  and  the  construction  and  operation  ol 
an  elevated  railway  in  such  streets^  in  front  of  his  property,  is  a  taking 
of  his  rights  for  public  use.     Id. 

li.  Stbxitb.  «—  Ofkbatior  of  ah  Elbvatxd  Railway  nr  a  Pubuo  Strxbt 
n  Fboht  of  Plaiiitiff*s  Pkumirto,  whereby  a  large  portion  of  the 
street  is  filled,  and  the  light  is  seriously  impaired,  and  smoke,  steam, 
and  cinders  at  times  are  caused  to  enter  suoh  premises,  entitles  him  to 
recover  damages  for  the  injuries  thereby  inflicted,  though  he  does  not 
have  any  title  to  any  part  of  the  street,  and  the  construction  and  open^ 
tion  of  the  railway  were  authorized  by  an  act  of  the  legislature.     Id. 

\%,  Laches  in  Brikotno  Aotion  to  Rrcovbr  Damagks  sustained  by  the 
plaintiff  from  the  erection  and  opera timi  of  an  elevated  railway  on  a 
street  iii  frout  of  hin  premises  does  not  c«>it>!:tu:e  any  dtffeuse.     Id, 

See  DKiiiCATiON:   Kuisam;ka. 
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MURDER. 
8ae  Ohdonal  Law,  2i-S0l 

inTTUAL  BENEFIT  ASSOOIATIONa 
8m  Ihsukako^  26-32. 

NAMES. 
8m  Criminal  Law,  2;  3;  JjJDQumn,  2L 

NAVIGABLE  WATERa 
See  Watbrcoursbh. 

NEGUGENCB. 

L    NlOLIGBNOI,   WHIR    SVBJEOT  TO  LSGISLATIYB  COKTROU  —  It  k  foT    th« 

legialataie  to  determine  how  far,  if  at  all,  a  corporate  body  whose  negli- 
gence is  imputed,  and  in  no  aense  actual,  shall  be  made  subject  to  action 
for  the  mifloondttct  of  its  employees.     O'Leary  v.  Board  qfC4>mm*r9,  169. 

S.  IMFUTBD  NaoLiQBNCB  IB  PuBELT  A  QuBsnoB  OF  PuBUO  PouoT,  and  sub- 
ject to  legislative  regulation.    Id, 

a  CoKOUBBBNT  Nbgugbncb — LiABiLiTT  OF  Eagh.  ^  Where  an  aomdent  oo> 
«urs  from  two  causes,  each  due  to  the  negligence  of  different  persona, 
but  together  the  efficient  cause,  then  all  the  persons  whose  sots  oon- 
tribnted  to  the  accident  are  liable  for  a  resulting  injury,  and  the  negli- 
gence of  one  is  no  excuse  for  the  negligence  of  the  other.  Qt^tU.  By 
Oa.Y.M€Wkirter,  166. 

4b  ThBBB  18  A  DiSTINCTZOH    BBTWBBN    AcnOHB    FOONDBD   IV    NBQUOXirOB 

where  a  contract  relation  exists  between  the  parties,  and  those  in  which 
the  defendant  owed  to  plaintiff  no  other  duty  than  to  use  such  ordinary 
care  and  eaution  m  the  nature  of  its  business  demanded  to  avoid  injuries 
io  othersb  In  the  latter  class  of  canes,  the  mere  feet  that  an  accident 
happened  'to  the  plainti£^  without  more,  will  not  amount  to  prima  facie 
proof  of  negligenoe  on  tiie  part  of  defendant.  ContUA  t.  BUmdard  OU 
Cb.,47ft. 

9k  (htm  OoBDUonno  a  Lawfol  BuniiXBB  is  not  under  obligation  of  saving 
others  harmless  from  the  oonseqnenoes  resulting  from  inevitable  aooi- 
deats.  He  performs  his  dnty  when  he  uses  reasonable  eare  and  precau- 
tion to  save  others  from  injury.    /dL 

I,  Pbbhjmwioit  of  Nbouobncb  dobs  hot  Abibb  from  evidence  showing  that 
a  tank  of  oil  in  the  yard  of  the  defendant's  petroleum  factory  exploded, 
igniting  other  oil  in  such  yard,  a  quantity  of  which  oil  flowed  down  a 
pipe  and  set  fire  to  plaintiff's  vessel,  if  no  contract  relations  exist  be- 
tween the  plaintiff  and  defendant.     Id, 

y.  0TOBB-KBBFBB  AHD  CoBTDMBB.  —  Where  B  stwe-keeper,  by  his  conduct 
and  business,  invites  persons  to  come  to  his  store,  and  to  lay  aside  one 
garment  to  try  on  another,  he  owes  a  duty  to  exercise  some  care  to  pre- 
vent the  garments  so  laid  aside  from  being  stolen  or  lost^  and  failing  u> 
exercise  any  care  whatever,  is  answerable  for  the  loss  of  such  garmeut.. 
/Hmnetf  v.  Stern,  519. 

H  A  PonrrsD  Ibov  Fbvob  Foub  Fbbt  Hioii  erected  along  a  sidewalk  to  pro-^ 
tect  an  area-way  and  dwelling-house  is  a  lawful  structure,  and  the  owner 
thereof  is  not  liable  in  damages  to  one  who,  while  passing  along  the  side- 
walk, slips,  and  in  falling  comes  in  contact  with  one  of  the  points  of  th» 
fence,  whereby  he  is  injured.    Kelly  v.  Bennett,  694 
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9.  CoMTRTBUTORT  NsoLTOEifCS  OF  Chtld.  —  In  determining  wliether  eontrihrv. 
tory  negligence  exists  against «  child,  its  intelligence  mnst  be  considered; 
for  the  child's  csre  mnst  be  measured  by  its  inteliigeoce,  whether  it  is 
aotor  or  snflferer.     Oulfetc  Ify  Co.  ▼.  Me  Whirter,  755. 

lOi  Exemptions  from  Lubilitt  jok  Nhiuobmoi^  Cqkt&ac»  Stifulatdm 
TOR,  Strictly  Ck)NSTRUBD.  —  Contracts  stipulating  for  exemption  from 
liability  for  negligence  are  not  favored  by  the  law,  and  in  some  instances, 
as  in  the  case  of  common  oarriersy  they  are  prohibited  as  against  pnblie 
policy.  In  all  cases,  such  contracts  should  be  strictly  construed,  with 
every  intendment  against  the  party  seeking  their  protection.  Crew  v. 
Bradtttreet  Co,,  681. 

II.    Ck)MMKRCTAL  AGBNCT  LiABLK  FOR  NSGLIGBNT  PUBLICATION  OF  MlAflTATB- 

MBNT  WHKN.  — A  Company  doing  business  as  a  commercial  agency  is  liable 
to  a  snbsoriber  for  injury  oocasioned  to  him  by  his  relying  on  a  misstate- 
ment as  to  the  financial  condition  of  a  party,  which  it  negligently  prints 
in  a  book  published  by  it  for  circulation  among  its  sabecriberai  not- 
withstanding the  contract  between  snob  company  and  the  subscriber 
atipnlates  that  tiw  company  shall  not  be  liable  for  any  loss  or  injnry 
caused  by  the  neglect  or  other  act  of  any  officer  or  agent  of  the  oompaoy 
in  procuring,  collecting,  and  cemwanioating  such  information,  ao«l  that 
the  company  does  not  guarantee  the  correctness  of  such  informataou, 
when  the  information  furnished  to  tho  company  by  its  officers  and  agents 
is  correct,  bat  the  mistake  is  the  blander  of  the  company  in  orrooeonsly 
printing  it  in  the  book.     /d. 

18.  Nboliubn'^  must  mot  only  bb  Allbgbd  and  PRovxir,  but  it  mnst  aLio 
be  8b»wn  that  it  eanaed  tho  injury  complained  of.  Bobiiuon  t.  Fimi  €le. 
JL  R.  Co.,  174w 

IS.  Burdbn  of  Proof.  —  He  who  aliases  negligence  as  a  foundation  of  his 
right  to  recovery  most  point  ont  by  o^enoe  tlie  dofsndaat's  faolt;  for 
the  presumption  is,  until  the  contrary  appears,  that  e^ery  naa  has  per- 
formed  his  doty.     Comliek  ▼.  Sttmdmrd  Oii  Co.,  476. 

14.  Burdbn  of  Proof.  —  Ono  seeking  to  recover  damagos  for  faijnries  which 
he  claims  to  have  suffiered  from  the  negligence  of  another  must  show 
the  facts,  these  whioh  relate  to  his  share  of  the  tninsaotaon,  as  well  as 
those  whioh  relate  to  tho  defendant,  and  if,  upon  the  whole  caas^  an  in- 
ference of  negligence  arises  against  the  defendant^  and  of  dne  care  on 
the  part  of  the  plaintiff  he  may  reoovur.  C^HcUmaH  etc  i?*|f  Co.  ▼. 
Howard,  96. 

l(k  BnuiBN  OF  Proof.  —  When  tho  n^ligenoo  of  defendant  is  the  gronnd 
upon  which  arecorery  in  damages  is  sought,  the  borden  of  proof  U  apon 
phuntifiL  An  exoeption  exists  in  the  case  of  injury  to  a  passenger 
through  the  negligence  of  a  eoinmon  oarrior,  who  has  the  borden  of 
proof  to  show  that  tho  accident  was  not  the  cooseqfuenoe  of  his  own  fanlt, 
but  was  due  to  causes  over  whioh  he  had  no  oontroL  PawUmg  ▼.  Uo^kuu^ 
617. 

See  CARRixRfl;  CouNTiBS,  3;  Innkbbpbbs;  JimomHn,  33;  Mabtbr  and 
Servant;  Municipal  Gorfobations,  12-14;  Nunavcais  Railiu>ad 
Companies;  Telegraph  Companies. 

NEGOTIABLE  INSTRUMENTS. 

2.  FnoMiaaoBY  Note  —Consideration.  —  A  written  promise  to  pay  a  certain 
sum  of  money  at  a  day  certain^  for  a  conaideratioo  thereafter  to  he  len* 
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Hvntl,  h  a  ▼alM  prntnimnry  noie,  aii<!  depends  for  Hi  TalMity  iip<m  the 
implied  promise  of  the  payee  to  famish  the  eonsideration  «l  the  time 
and  in  the  manner  stipulated.     Siegelr,  Okieaff9  Tnut  and  8av.  Bcuik,  61. 

t.  PjEtoMFsnoRr  KoTB  — Kboital  07  Ck>ii8iDB&ATio]f  AM  AwwwonKO  Nbgo- 
TiADiLmr.  —  The  mere  fact  that  tha  ooasideration  for  which  a  note  was 
given  is  recited  in  it,  although  it  may  appear  thereby  that  it  was  given 
for  and  in  eonsideration  of  an  execotory  contract  or  promise  on  the  part 
of  the  payee,  will  not  destroy  its  negotiability,  aniess  it  appears  through 
the  recital  that  it  qnaliiies  the  proaiise  to  pay,  ami  renders  it  coiiditionai 
and  OBoartaiiiy  either  aa  to  the  time  of  payment  or  the  sum  to  be  paid. 
2d. 

JL  HiooTMBiLnT  07  NoTB  received  before  maturity,  and  before  a  failure  of 
oonatderation,  is  not  affected  by  the  iaot  that  the  oonsideration  was  to 
be  thereafter  realiied,  or  tluit  Irom  some  ooutiug^acy  it  might  never  be 
anjoyed.    Id. 

4b   BaCITA&  07  OONSIDKRATXOlf    IW    NoTS  AS  Al7aOTINO    NsOOTIABILrrT.  ^ 

Where  a  note  recites  the  consideration  upon  which  it  resfcs,  an  indorsee 
taking  it  before  maturity  is  chargeable  with  notice  of  such  recital.  The 
recital  is  not,  however,  sufficient,  of  itself,  to  advise  him  that  there  was, 
or  necessarily  would  be,  a  failure  of  consideration;  still,  if  at  the  time 
of  the  indorsement  the  consideration  had  in  fact  failed,  the  recital  might 
be  sufficient  to  put  him  on  inqufry,  and,  in  connection  with  other  faots^ 
amount  to  notice.     Id. 

I,   TiMB    07    PaTMBNT    07    NOTB    A8    A77BOTIKO    NBOOTIABILriT.  —  If    the 

parties  insert  a  specific  day  of  pay  men  b  in  a  note,  it  is  then  payable  at 
all  events,  and  its  negotiability  is  not  affected,  although  an  unoartaia 
and  d£flEerent  time  of  payment  is  also  inserted.     IiL 

H  OoMDinoii  IN  NoTB  PosTPONiNO  TiMB  07  Patmbnt  nntil  the  happening 
d  some  uncertain  or  contingent  event  will  destroy  its  negotiability; 
but  if  the  maker  promises  to  pay  a  sum  certain  at  a  specified  day  to  a 
designated  person,  it  is  then  negotiable,  though  it  also  contains  a  recital 
d  the  consideration  upon  which  it  is  based,  and  the  latter,  if  executory, 
may  not  have  been  performed.     Id. 

7*  Ibbeoular  Indokser  of  Promissokt  Notb  Liablb  on  his  Indorsrmbnt 
WHBB.  —  One  who  indorses  a  promissory  note  drawn  payable  to  tha 
order  of  the  maker  before  the  latter  has  indorsed  it  will  be  liable  to 
the  holder  after  the  maker  has  indorsed  and  negotiated  it,  notwithstand* 
ing  the  indorsement  of  the  maker  and  payee  is  written  beneath  the  sig* 
nature  of  the  irregular  indorser.  Central  National  Bank  v.  Drei/doppe^ 
713. 

I,  Sun  OK  Note— Ordbr  07  Proo7.  —  In  an  action  by  the  assignee  of  a 
note  given  in  payment  of  a  thrashing-machine,  warranted  by  the  seller, 
after  the  plaintiff  has  testified  that  he  purchased  the  note  before  due, 
and  without  knowledge  of  any  equities,  the  oonrt  may  require  the  de- 
fendant, before  offering  evidence  of  a  breach  of  the  warranty  and  failure 
of  consideration,  to  show  that  the  note  wa?  either  transferred  after  ma- 
turity, or  without  a  valuable  consideration,  or  taken  with  notice  of 
defendant*8  equities.     DreiUing  v.  First  Nat.  Bnnh^  126. 

9.  iKNOOEifT  Purchaser  tor  Value. — If  a  bank  discounts  a  note  before 
due  and  places  the  amount  to  the  credit  of  the  payee,  this  alone  will  not 
oonstitnte  the  bank  a  ftona  ,^tle  purchaser  for  value  against  equities;  but 
if  the  payee  subsequently  checks  against  and  exhausts  the  amount  of  his 
oredit  at  the  time  the  note  was  placed  to  his  account,  xocluding  the 
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Uioniil  of  tli«  note,  befor*  the  bank  hu  notiae  of  ftiiy  oqulliM^  fl  will  bt 
•onaidored  aa  innooont  parehaMr  for  teIuo.     Id, 

8m  AursiATiov  of  lMflTEinixiin»  1,  S. 

NSW  TRIALb 

1»  Absbitoi  Of  Wniins  who  hat  bean  aammoned  by  attaohmanl  to  appear  at 
tha  trial  la  not^  after  oonTietioii,  groand  for  a  new  triaL  It  ia  only  groond 
for  oontinnaaoe.    Reagan  t.  State,  S88. 

%  Nbw  Trial  oh  Ground  of  Kbwlt  1>iboovsbkd  Kvidmcb  wQI  bo  ianied, 
when  the  raoord  dearly  ahowa  that  the  evidence  waa  aooeaaifala  upon  tho 
trial  by  the  ezeroiae  of  dae  diligence.    IcL 

t,  Nkw  Trial  ov  Groond  of  Kbwlt  Di80ovkrbd  Bvidbnob  will  not  be 
granted  when  aneh  oTrdenee  waa  not  only  proper,  bnt  neeeeiary,  nnder 
tha  aUegationa  of  the  pleading!  on  file  at  the  time  of  the  trial,  and  tho 
aM^ving  party  made  no  effort  to  prooore  ik     Wapkt  v.  Overaitr,  727. 

See  AasAuur,  8;  Criminal  Law^  4 

HOK-RESIDENT& 
See  Attaohmbrt  and  Gabnishiirnt,  1,  4 

NOKsnrr. 

See  Apfbal  and  Brbob,  6;  Jvdombhtil 

NOTIOK 

8aa  ArrAoniBR*  ahd  Gabnohmbnt,  8;  Bona  FkDB  Pvbohabbbs;  Oobio- 
BATioN%  12;  Dbbdb,  13;  Innkbbpbbs^  S;  Judombki^  92^  38;  PROOBai 
Bbal  FBOFBRTTt  1,  2}  Salbs^  8;  Taxation.  8» 

HOVATION. 
Sao  Dbbtob  and  ORBDsroR,  SL 

KUISAKGEa 

L  Gvnfowdbb-waoaiinb  aitoatad  ao  near  to  tha  dwelling-hoiisa  of  aaotheF 
M  to  be  liable  to  infliot  aariooa  injury  to  hia  person  or  property  in  ease 
of  azploaion  la  a  private  nniaanoe  making  tha  owner  Uable^  whothor  the 
powder  waa  earef oHy  kept  or  not.  Lajtim  eie,  Pawdtr  Cb.  ▼•  T&amqf,  84 

SL  Nbouoinob—  GaNPOWDBR-XAOABfNB.  —  Ab  a  general  role,  the  qneation 
of  oara  or  want  of  care  ia  not  involved  in  an  aotion  for  injoriee  raanlting 
from  a  nnisance;  oonieqnently,  if  aetnal  injury  reenlta  from  the  keeping 
of  gunpowder,  the  person  keeping  it  will  be  liable^  even  though  the  ex- 
ploeion  ii  not  ohargeable  to  hia  peraonal  n^gligenoa.  Henoe  it  ii  not 
naoeaaary  to  eharge  him  with  negligenoau    Id. 

%,  Allbgations.  —In  alleging  the  maintenanoeof  a  nuiaanoa^  il  la  not 
aaxy  to  nae  the  word  **  nuiaanoe^"  if  the  faota  alleged  oonatttnla  a ; 
Id. 

4  Dbfinition.  —  A  private  nniaanoe  la  anything  done  to  tho  hurt  or  annoys 
anoa  of  the  bmda^  tanementa,  or  hereditamenta  of  another.  Any  nnwar* 
lantable,  unreasonable,  or^nnlawfnl  nae  by  a  peraon  of  hi*  own  property, 
real  or  personal,  to  the  injury  of  another,  oomee  within  the  <iffii»i^o«^ 
and  randera  the  owner  or  poaaeasor  Uablo  for  all  damagaa  oiinpg  from 
aooh  nae.    Idm 


IlTDKZ.  999 

&  Allboation  that  Powdik-m aoazinb  Explodsd  sbowB  that  it  was  daa- 
gerons;  and  aa  allegation  that  the  explosion  destroyed  plaintiff's  build- 
ings shows  that  the  keeping  of  gunpowder  in  the  magaadue,  considered 
with  reference  to  "  the  locality,  the  quantity,  and  the  surrounding  oir- 
enmstances,**  constitutes  it  a  nuisance  per  se.  Hence  a  complaint  con* 
taining  these  allegations  is  sufficient.     Id, 

%,  VlOLATiuK  Of  Ordinanob. — The  keeping  of  gunpowder  in  a  niag>tzin« 
in  a  town,  in  Tiolation  of  an  ordinance,  is  an  illegal  act,  rendering  th« 
party  keeping  it  guilty  of  malfeasauoe,  and  liable  for  all  cou.seqneucea 
resulting  from  the  act,  regardless  of  the  question  of  exercise  of  care  by 
the  party  injured.     ItL 

T*  QVNPOWDKR-M AQAZiNK  —  Inadiquatb  Defrnsk.  —  In  an  action  to  r»- 
•OTer  damages  to  buildings  caused  by  the  explosion  of  a  gunpowder- 
nagasine  adjacent  thereto,  it  is  no  defense  that  there  were  other 
powder-magaziues  in  the  same  neighborhood  at  the  time;  that  they  were 
there  when  the  land  was  bought  and  the  injured  buildings  erected;  that 
plaintiff's  husband  had  been  employed  in  the  powder  business;  that  the 
property  was  bought  and  such  buildings  erected  after  the  erection  of 
dsfendant*s  magasine,  in  order  that  plaintiff's  husband  might  be  near 
lh«  magaxines;  that  he  had  been  a  stockholder  in  a  powder  company, 
and  that  plaintiff  had  leased  her  land  to  powder  companies  for  the  par* 
pose  of  storing  powder  thereon.     Id. 

§.  Whbm  mat  bb  Rbmotbd.  — Carrying  on  an  offensive  or  dangerous  trade  or 
bnsaness  for  any  nnmber  of  years  in  a  place  remote  from  buildings  and 
pablio  roads  does  not  entitle  the  owner  to  continue  it  in  the  same  place 
after  houses  have  been  built  and  roads  laid  out  in  the  neighborhood,  to 
the  occupants  ol  which,  and  the  travelers  upon  which,  it  is  a  nnisanco. 
As  ths  eity  sztends,  sadh  nuisances  should  be  removed  to  the  vacant 
grounds  beyond  tho  immediate  neighborhood  ol  the  residenoo  of  tbo 
sitiaens.    Id, 

8SS  LAmM4»D  AVO  TBTAMTy  4;  MVNIOIPAL  00BrOBATIOH%  7« 

OFFIOB  AND  OFFICERa 

L  QuBSnOV  WBTHBB  AH  OviIOB  IB  OB  IS  HOT  VaCABT  IB  AV  IirrBnr8I0ALI.¥ 

JumaiAL  Onb.  — Mandanuu  will  not  lie  where  an  ad  is  judicial,  and 
there  is  a  remedy  by  appeaL     Board  qf  Comvmuoner*  v.  Johnton,  88. 
%  OfncnAL  BoMM^  Aitbal  fbom  Duapproyal  of.  —  If  an  officer  preeents 
his  bond,  and  it  is  rejected  on  the  ground  that  ho  is  not  ontitlsd  to  tho 
office^  there  is  a  Judicial  decision  from  which  an  appeal  will  lis.    Id. 

%  9rAT0TB8   RlQUIRIllO    OfVIOIAL    BOVDS    TO  BB  FiLXD    WirHIH  A   DbSIQ* 

VATBD  TiMB  are  directory,  not  mandatory,  and  the  failnre  to  file  a  bond 
within  such-  time  does  not  work  a  forfeiture  of  tho  offiosb  nor  oreate  a 
vacancy  therein.    Id. 

4  VoBFBiTUBB  FOR  Vailurb  TO  GiYB  OFFICIAL  BoND.  —  One  rightfully  in 
office  cannot  bo  ousted  for  failure  to  give  an  additional  and  spooial  bond 
within  the  time  prescribed  by  statute,  where  there  is  a  substantial  and 
•lose  legal  question  as  to  when  such  time  began  to  run,  without  he  is 
first  given  a  day  in  court  and  a  hearing.    Id, 

C  Offiobr,  bkforb  Hx  can  bb  Oostbo  bt  Authoritt,  othbr  thak  That 
OV  TBB  Appoimtimg  Powbr,  is  entitled  to  a  hearing,  because  the  ques* 
tioo  whether  he  shall  be  ousted  is  a  judicial  one,  and  a  dscision  givsft 
without  affi>rding  him  an  opportunity  to  bo  heard  is  ineflbctuaL    Id, 
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4  Omcnt  vwkd  kov  Show  tsat  Hx  ib  Elioiblb  to  ah  Owrtam  to  wbM 

he  hM  been  duly  elected  snd  indacted,  where  the  ooly  question  is, 
whether  he  hae  forfeited  such  office  by  failure  to  file  an  additional  bond. 
Id. 

7«  Ofticeb  d  Prxbumxd  to  po  bis  Dutt,  in  the  aboence  of  evidenoo  to 
the  contrary,  and  when  the  affidavit  of  a  eonnty  treaaurer,  foond  mmong 
the  records  of  hie  office,  recites  the  time  and  pUoee  in  his  eonnty  whora 
notice  of  time  for  redemption  from  a  tax  sale  was  posted,  it  will  be  pre- 
sumed, in  the  absenoe  of  other  evidence,  that  the  officer  did  his  daty. 
and  posted  the  notice  as  required  by  statute.     WtithitigUM  t.  Hotp,  14L 

Bee  Abuohmxht;  Couvtims,  2;  Municipal  Corporation^^  12-14;  BROcmas, 

OPINION  EVIDENCB. 
See  Criminal  Law,  43-4fi. 

ORDINANCES. 
See  Municipal  Corporations. 

PARTNERSHIP. 

1.  MoRTOAQB  OF  Rral  Estatx  TO  Partnbrship,  Vaubtit  OF.  —  A  mort- 
gage of  real  estate  given  to  "Farnham  and  Love  joy,"  of  a  place  desig- 
nated, is  legally  sufficient  as  a  mortgage  to  Sumner  W.  Famham  and 
James  A.  Lorejoy,  shown  to  have  been  the  members  of  a  firm  engaged 
in  business  at  that  place  under  the  name  of  **  Farnham  and  Lovejoy  "; 
and  a  statutory  foreoloeore  by  those  persons,  under  a  power  of  sale  con- 
tained In  the  mortgage,  is  Talid,  where  the  only  defect  suggested  is  the 
manaar  in  which  the  mortgagees  are  designated  In  the  mortgage.  JTea^ 
Offe  T.  Burke,  235. 

%  A  Partmxb,  Part  Ownbb,  or  Tsnabt  dt  ComiON  OAimov  Maintain 
AN  AcnoN  AT  Law  for  tuk  Joint  Propsrtt  aoainst  Anothcr  Co- 
owner.  —  Hence  i!  a  partner  makes  a  trust  deed  of  the  firm  property  to 
secure  the  payment  of  his  individaal  debt,  and  the  trustee  obtains  poe- 
•esslon,  the  other  partner  has  no  remedy  at  law,  and  must  resort  te 
e^ity  for  redress.    Hi^r,  Rogers,  901. 

See  Bonds,  S;  Debtor  and  Credjtor,  2;  DEEOfl^  S-ll|  AsaiGNifBNT  for 

Benefit  of  Crsditor& 

PARTY-WALIA 

Xmst  of  Amoinino  Owner  to  Un.  —The  owner  of  a  town  or  city  lot  b 
not  liable  to  the  owner  of  an  adjacent  wall,  when  he  merely  avails  him- 
self of  it  as  part  of  the  indosnre  of  his  premisea  If  his  structure  is  not 
in  any  manner  attached  to  or  supported  by  the  wall,  and  it  is  not  in  att> 
■laaner  injured*  he  is  not  liable  for  its  use.    Nolan  v.  Mendere,  SOL 

PASSENCEHa 
See  GARRiEfUi»  3-18i 

PASTURE. 
See  Highways^  7. 
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PATMEMT. 

L  Debt,  Dibohabob  ov.  — The  giving  op  of  a  seoiirity  or  aa  ovidenoo  of  In^ 
dobtedneM,  when  aooepting  mnother,  is  a  deoimTO  eireninttaiioo  in  de« 
tonnining  whether  or  ntik  tho  leoarity  or  eridenoe  of  indebtedneae  eo 
•ooepted  was  reoeirod  in  pi^mant  or  oaly  at  additional  teoority.  Fidel* 
Uy  tie.  Soft  Dep.  Clou  t.  Shencaidoah  tte.  R.  H  Co.^  86& 

IL  Debt  wnx  bb  Diembi>  Extiivguishcd  and  Paid  when  it  oonristi  of 
coupons  and  other  evidenoee  of  debt  which  are  delirered  np  and  eanoeled, 
and  inoome  bonds  receiTod  therefor  at  sixty  oents  on  the  dollar,  seonred 
on  the  property  of  the  debtor,  and  also  guaranteed,  to  a  oertain  extent^ 
1^  a  third  and  sdyent  debtor.    Id, 

X  Dbbt  n  BOT  D18OHAROBD  BT  Ant  Mbbb  Ohabob  ib  m  Fobm  when 
it  is  seomred  by  a  mortgage,  deed  of  tmst,  or  ▼sudor's  lien,  unless  such 
was  an  intention  of  the  parties.  On  the  other  hand,  if  any  eyidenca 
of  debt  or  seonrity  is  accepted  by  the  creditor  in  satisfaction  of  another 
debl^  the  latter  is  discharged.    M 

PBDDLBRa 

FftDDLBB,  What  CoBBnrDTBS. — A  person  who  eaxrleB  aboBt  from  hooaa 
to  hooaa  small  packages  of  goods  manufactured  by  a  foreign  corpora- 
tion, and  offers  them  for  sale  as  the  agent  of  the  manufacturers,  and  who 
works  on  a  salary,  with  no  personal  Interest  in  the  goods  or  their  pro- 
ceeds, is  a  peddler  within  the  meaning  of  statute  forbidding  the  sale 
of  foreign  or  domestic  good%  wares,  and  marchandisc  by  any  person  sa 
n  hawkiar  m  paddlar.    OcmnumweaUh  ▼.  Oardnerf  64fti 

See  Btatutbb,  ft-lO. 

PERSONAL  INJUBIBa 
See  Absaitia, 

PERSONAL  PR0PBRT7. 

L  GoMiinroLBi)  Obaib  nr  WABBHonsB,  Titlb  to,  nr  Dbpositob.  —Hie  da- 
fifvry  of  grain  for  storage  in  a  warehouse  is  a  baflment,  vndar  13m  Min- 
tteaota  statute,  and  the  title  thereto  remains  in  the  depositor,  who  Is 
dscmed  to  be  the  owner  of  grain  in  the  warehouse  to  the  amount  of  his 
deposit^  althongh  the  identical  grain  that  he  deposited  may  have  been 
tamoTcd,  and  other  grain  of  like  kind  and  quality  substituted  in  its 
■tead.    HaU  ▼.  PiOOwy,  209. 

%  Holdbbs  of  GBAiB-BBOBiFn,  Tbbabts  IB  OoKMOB. — Hie  holders  of  ra> 
aeipta  for  grain  of  the  same  kind  and  quality  deposited  in  a  warehooaa 
ar^  tenants  in  common  of  the  mass  of  grain  of  that  kind  and  quality  in 
the  warehouse^  the  interest  of  each  being  limited  to  the  amount  called 
for  by  hia  receipt;  and  where  the  warehouseman  puts  his  own  grain  in 
the  warehouse,  he  becomes  a  tenant  in  common  with  the  other  depoeitora^ 
bis  intarast  in  the  mass  being  limited  to  the  excess  aboTc  what  ia  nacaa- 
aary  to  meet  hia  outstanding  receipts.    Id, 

t,  Salb  of  Gbaib  bt  Wabbboubbmab,  wbbb  CoBvntsioir.  — If  a  wara 
houseman  aaUs  as  his  own,  grain  beyond  the  amount  of  the  excess  abon 
that  necessary  to  meet  his  outstanding  receipts^  without  express  consent 
cl  tho  dcpcaiton  in  his  warehouse,  his  sale  passes  no  titles  and  the  own«ra 
BUiy  follow  the  grain  into  the  bands  of  the  porchasei^  and  faco?«r  of 
hia  f  Of  a  coBYaBnoBi    Id, 

See  ItonoAAH^  i^  H 
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PSnTION. 
SoePLBADnra. 

PHOTOGRAPHa 
See  Byidsho^  % 

PLEADING. 

Wlitn  an  original  petition  is  answered  by  a  general  denial,  and  by  aettiBg 
np  other  matters  in  defense,  and  is  replied  to  by  a  general  denial,  a 
end  answer  not  setting  forth  any  new  matter  need  not  be  replied 
DrMbig  t.  FirM  NaL  Bank,  126. 

Baa  Dahaojeb;  BLBcmoH%  24;  Libbl  amd  Sijihmb,  I,  % 

POISONING. 
See  Cbjux»al  Law,  17« 

POUCB  POWER. 
8aa  MvnsPALOoRPORATioHa,  6,  6;  NMLiODra%  1*  S. 

POSSESSION. 
Baa  Rbal  Phofkrtt,  1,  S. 

P088B8SION  OF  STOLEN  GOODa 
CananAL  Law,  18^  19,  21,  4L 


PREFERENCES. 

Baa  AHOjniBMT  vob  Bnmr  of  CiixDiTosa;  DBBvm  ab»  OmmoB,  1| 

Bqoitt,  2-4b 

PRESUMPnONa 

Baa  AiffSBATnm  ow  ImrBVMSNTs,  2;  Aitbal  axb  Bbm^  S|  Odbmba- 
11011%  18^  16;  DxBD6»  8^  9, 11;  Fravdvcsmt  CoNvsTAMoni  5;  Hwhwai^ 
2;  JtfDQMXMTa,  5;  Taxatioit,  7;  T&aans  jlmd  TaucrHB^  9;  Naouano% 
6^  IS;  Omoi  amd  Offioeb^  7. 

PRINaPAL  AND  AGENT. 
Bee  AoBNor. 

PRIORITIE& 
Bee  Equitt,  S;  S;  JuDomim^  4 

PROOESa. 

1.  Doubt  Aoquirbb  JoBisDionoir  bt  Fact  of  Sbbticb  €V  Bvhmobb  bt 
Poblioatiob,  and  not  from  the  proof  of  it  filed*     J^urr  t.  ^cymoar,  246. 

IL  Ambmdmbnt  of  Affidavit  of  Sbrtigb  bt  Pobuoatiov.  —  Where  a 
Judgment  by  default  has  been  rendered  against  a  defendant  aarrad  by 
pnblioation  of  summons,  upon  an  affidavit  whioh  fafls  to  show  a  auffi.* 
elent  publioation,  if  the  summons  was  in  fact  duly  published,  the  plain- 
tiff may  file,  titme  pro  tune,  a  proper  and  snffieient  affidavit  of  publiealion, 
provided  it  does  not  appear  that  it  would  be  unjuat  to  tha 
injuriously  affsot  tha  righto  of  third  partiea.    M 
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&  Aminument  ov  am  OvwumA  Rbtubm  of  Sektioi  of  Pbooim  Rklatm 
bftok  to  and  boooniM  ft  part  of  the  original  retnm,  and  may  therefore 
imparl  falidity  to  a  Judgment  whioh,  bat  for  enoh  amendment^  would 
hare  been  treated  m  Toid.    Shmandoak  etc  B,  R.  Oo.  r.  AM^,  898. 

4  AMMsmtMBn  or  ▲  Ritubh  or  Siavios  or  Prooxss  mat  bb  Madb 
ABTBB  THB  OmoBB  has  gone  ont  of  office.    Id. 

§k  AMBBPinorr  or  Rbtubv  or  Sbryxob  of  Progbbs  will  bb  Allowed  te 
be  made  so  at  to  show  that  the  ooart  had  jnrisdiotion  when  it  entered 
the  Judgment^  though  before  the  amendment  Is  made  other  judgments 
have  been  recovered  against  the  defendant^  which,  bat  for  the  amend. 
wmki^  would  be  paramoont  liens  against  his  property.    Id. 

8ee  JuDGMBBTii^  5»  84 

PROiaSSOBT  N0TB8. 

flee  NbOOTIABLB  iHSTBUMBBnL 

PROOFS  OV  Losa. 

See  Ibbubabg^  li,  21-2SL 

PROVOCATION. 
flee  Aauvutf  2;  Obdcihal  Law,  95-88. 

PUBUO  H0U8&  •  ! 

See  Cbimhtal  Law,  81,  8iL 

PUBLIC  POLICY. 
See  Nbouobbg^  8. 

PUBLICATION. 
See  Pbocbhl 

PUNISUMSNT.   ' 
flee  OnHmiFr;  Statotbi^  1L 

QUALIFICATIONS  OF  BLBCIOR& 
See  BLEcnoHB. 

RAILROAD  00MPANIB8. 

!•  Biosr  ID  Ampt  Impboybd  Rails.  — A  street-rallfoad  eeoipany  whose 
eharter  Is  silent  as  to  the  kind  of  rail  to  be  need  is  not  oonfined  to  the 
BBS  of  the  kind  of  fail  generally  adopted  when  the  eharter  was  granted, 
but  osay  adopt  another  and  improved  rail  when  by  so  doing  it  does 
not  impose  aa  additional  burden  upon  the  street  nor  upon  the  city. 
Meukm  €icIt9Ca.r,  Oitg  qfBaHon^  668. 
%  flfOGKBOLDBB'B  LIABILITY  BOB  Nboligebce.  —  Stookholders  in  a  railroad 
ire  not  individually  liable  for  the  negligence  of  the  officei's, 
or  employees  of  the  oompany  operating  the  road.  The  remedy 
is  against  the  oompany,  not  against  the  stockholders.  Atehiaon  cte.J2.jB. 
€kk  ▼.  Ooekrtm^  189. 
OoBFOBAnom^  RiOHt  or  Qvb  hb  Pubohasb  Stock  of  Ahothbb.  —A 
niboad  oompany  may  purehase  and  hold  the  stock  ol  any  other  rsilroad 
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oompaay  whom  line  of  toiA,  oonatroettd  or  bofaig  ooutnieted, 
with  its  own.    This  right  exists  under  et&tate  in  Kenses.     ItL 
4  Stockholder's  Liabiijtt  >oa  NsoLiasNOB  of  Cokvbcjtino  Roaix  — 

Where  the  righto  and  powers  o£  a  raihroad  eompaa^  in  relatkiQ  to  a  ouo* 
nectuig  road  sre  those  of  a  stockholder  merely,  the  former,  as  socfa 
stockholder,  is  not  liable  for  the  negligence  of  the  Utter,     id. 

i.  &ATX  OF  Spbxd  of  T&axhb.  —  Where  a  railroad  ecmipsny  has  complied 
with  the  law  in  regard  to.  fencing  its  road  and  oonstmcting  orossings. 
and  has  provided  ito  engines  and  ears  with  proper  appliances,  it  is  en- 
titled  to  the  use  of  the  road  for  the  passage  of  trains  at  all  times,  to 
increase  the  ppeed  of  its  regular  trains  when  behind  ttnie»  and  to  mn 
special  or  wild  trains  at  all  times.  In  suoh  cases,  a  rate  of  speed  off 
■izty  miles  an  hour  is  not  negligence  when  the  train  is  running  outside 
of  Tillages  or  cities,  or  through  a  sparsely  settled  commuuity,  sud  wheo 
the  law  does  not  limit  the  rate  of  speed.  Bobiwton  ▼.  FUiU  eie,  B.  R,  Ca. 
174. 

t.  Rati  or  Spiko — Liabtlitt  for  Ixjurtto  Animals.  — Railroad  com- 
panies are  not  required  to  slacken  the  speed  of  their  trains  at  the  numer- 
ous highway  crossings  in  the  country,  which  they  are  passing  every  few 
minutes,  nor  are  they  obliged  to  slacken  their  speed  when  cattle  are  in 
the  highway  near  the  traok.  It  is  only  when  the  engineer,  in  the  ezer- 
else  of  due  caution,  sees  danger  that  he  is  required  to  slacken  speed. 
He  must  then  take  all  proper  steps  to  avoid  danger.  StilU  in  such  case, 
bis  first  duty, is  for  the  safety  of  his  passengers,  and  when  he  cannot  stop 
his  train  before  striking  the  animals,  he  is  justified  in  running  at  a  high 
rate  of  speed,  if  in  so  doing  there  is  less  danger  of  derailing  his  train, 
though  the  resnlt  is  to  render  the  escape  of  the  animals  more  difBcnlt.   Id, 

I.  NsoLiGKNCK  —  Cattlb  Runntno  AT  Lakgb.  —  An  owner,  by  turning  his 
cattle  at  large  in  a  public  highway  without  a  keeper,  is  guilty  of  con- 
tributory negligence,  and  cannot  recover  for  injury  thereto  from  oolliston 
with  a  train,  when  the  railroad  company  has  complied  with  the  law  in 
regard  to  fences  and  crossings,  although  the  train  was  running  at  a  high 
rate  of  speed  at  the  time  of  the  accidents     Id. 

t.  Injukies  to  Cattlb  Rdknimo  at  Larob.  — >  The  owner  of  oattle  mnningat 
large  without  a  keeper  has  no  reooiune  against  a  railroad  company  for 
the  loss  of  his  property  from  collision,  in  the  absence  of  allegation  and 
proof  of  reckleM,  wanton,  and  willful  oondnot  on  the  part  of  the  ooni- 
pany.  On  the  other  hand,  such  owner  is  liable  in  such  case  for  dam- 
ages resulting  to  the  company  or  its  passengers.     Id, 

i.  Contributory  Neoliornob — Cattlb  RaifHixo  at  Larob. — A  person 
who  permits  his  animals  to  run  at  large,  where  it  is  highly  probaUe,  if 
not  inevitable,  that  they  will  mn  into  dangerous  placesb  ^'^  he  jadged 
by  the  same  rule  as  when  he  places  himself  in  the  presenoe  of  danger, 
and  thereby  suffers  injury  which  his  own  prudence  might  have  RToided. 
In  either  case  he  cannot  recover  for  the  injury.     Id» 

10.  Kbgliqencb.  —  A  Railway  Company  should  hot  bb  AAnmoBo 
Guilty  of  Nboliqbnob  because  its  engineer  and  fireman  in  ohafge  of  • 
locomotive  did  not  keep  a  lookont»  and  on  that  account  failed  to 
see  an  animal  on  the  track,  if  they  were  prevented  from  keeping  such 
lookout  by  giving  their  attention  to  other  duties  which  it  was  at  tho  time 
incumbent  on  them  to  perform.     Howard  v.  LomiicUUttc,  £^y  Ca,  302. 

1).  Neguobncb  in  Lbayinq  Turn-tablb  Opbn.  ~  Where  arailwi^  oompa^f 
leaves  its  tnm-table  unfastened,  or  so  slightly  fastened  that  ohildran  not 


I 
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md  jwrU  eta  unfasten  and  nee  il»  the  eompan j  le  liable  for  sn  injury  re- 
sulting from  its  nse  by  tlism.  Qa  aceonnt  of  want  of  intelligence  on  the 
part  of  the  children,  the  negligence  of  the  company  is  deemed  the  proxi- 
mate cause  of  the  injury.     Ou{fete,  J^y  Coi  t.  Me  WMrter,  755. 

tS.  GoNCUBRSNT  Nbolioxngb — LxATiNo  TuAN-TABXJi  Opem.  —  When  a 
turn-table  or  other  dangerous  machinery,  such  as  is  likely  to  attract  chil- 
dren to  it  for  purposes  of  amusement^  is  left  unfastened,  this  is  negligence 
CO.  the  part  of  the  owner;  and  if,  while  in  such  condition,  it  is  put  in  motion 
hy  one  of  sufficient  intelligence  to  make  his  act  negligence,  then  both  he 
and  the  owner  are  liable  for  their  concurrent  negligence,  through  which 
a  ehild  not  gui  JuriM,  and  hence  not  guilty  of  contributory  negligence,  is 
injured.    Id. 

IS.  Kboliokncb — Ratlroad*8  LtABiLmr  to  Infant  Trsspasskb.  —  A  boy 
ten  years  of  age  who,  just  before  being  injured  by  a  moving  train,  was 
lying  on  his  back  underneath  the  cars,  and  crosswise  of  the  tracks  and 
who  was  not  in  the  employ  of  the  company,  nor  attempting  to  cross  the 
track,  is  a  trespasser,  and  cannot  recover  for  his  injury.  MeMuUen  t. 
Pennsylvania  B.  B.  Co,,  591. 

14  Nboliqbnck  —  Railroad's  Liabtlitt  to  Invant  Trbspassxr.  —  A  boy 
ten  years  of  age  who  is  an  undoubted  trespasser  upon  a  railroad  track, 
where  he  is  injured  by  a  moving  train,  oannot  recover  for  his  injury, 
notwith|tanding  his  youth,  which  renders  him  unaccountable  for  his  own 
negligence.    Id. 

Vk  Crossing.  —  A  person,  before  crossing  a  railroad  track,  must  stop,  look, 
and  listen,  and  this  rule  applies  to  pedestrians  as  well  as  others.  (%tcui- 
nati  eie.  R*y  Co.  v.  Howard,  96. 

It.  Nkgliorncb.  —  If  thr  Crossinq  of  a  Railroad  ib  So  Obstroctrd  that 
AW  Approaching  Train  oannot  bb  Sbrn  nob  Hbard  until  the  traveler 
oomes  very  near  the  railroad  track,  common  prudence  requires  him  to 
approach  at  such  speed  that  when  an  approaching  train  may  be  seen, 
he  may  be  able  to  stop  and  allow  it  to  pass.    Id. 

17*  Crossing.  —  If  thbrb  b  Amr  OanmuonoN  to  Sight  ob  H baring  ia 
the  direction  of  an  approaching  train,  such  obstmctioo  requires  increased 
oare  on  the  part  of  one  approaching  the  crossing.  la  such  cases  the  care 
must  be  in  proportion  to  the  increased  danger  that  may  oome  from  the 
use  of  the  highway  at  such  a  place.    Id. 

It.  Contributory  Nbgliobvcb  —  Bobdbii  of  Proof.  —  When  a  person 
erossing  a  railway  track  is  injured  by  collision  with  the  train,  the  fault 
is  prima  /ode  his  own,  and  he  must  show  affirmatively  that  his  fault  or 
negligence  did  not  contribute  to  the  injury,  before  he  is  entitled  to  re- 
cover therefor.     Id. 

19l  Contributory  Nbgltokncb.  —  Tratblbb  upon  a  Public  Highway 
Crossing  a  Railroad  is  guilty  of  contributory  negligence  if  he  drives 
upon  the  crossing  without  stopping  to  look  or  listen,  though  he  does  not 
hear  any  whistie  sounded  nor  bell  rung,  and  though  the  view  is  ob- 
structed, and  there  are  no  indications  of  danger.    Id* 

2Ql  Railroads — Contbibotory  NsaLiasHOB.  -*The  fact  that  a  train  was 
behind  time,  and  was  running  faster  than  its  usual  speed  at  a  crossing,  to 
make  up  time,  dues  not  exonerate  one  about  to  cross  the  track  from  ex- 
ercising the  care  and  caution  required  when  a  train  is  on  time  and  mu- 
lling at  its  usual  rate  of  speed.    IcL 

Bee  OABBORa;    Mabtbb  and  Sbrtant;    Muhioipal  CoRPORAVioNa,   7« 

Salvia  1, 


1006  TmwoL 

BAP& 
8m  OBmniAi.  Law, 

&ATIFIOATION. 
See  06bvobatidk%  8|  Iimnuira^  4 

BBAL  PR0FEBT7. 

L  Mkbi  PoaBsnov  of  Tbhamt  nr  Coiem oh  b  Nonoa  ov  m  Owv  Tsbm 
on*T,  bafc  is  not  notioe  of  change  of  title  ea  the  part  of  hii  eo-tenaiit. 
He  it  preenmed  to  he  in  his  own  rights  by  Tiitno  of  hie  own  titles  tad 
not  wider  hie  oo-teneat'e  title.     WUecm  t.  Leomhuter  NaL  Bank,  SMl 

&  PoMianov  BT  TuTAflT  Hovici  fo  JuDOioaiT  Gbkdros  of  What.  — 
Where  a  judgment  ereditor  aaserti  a  lien  npon  real  estate  aetnally  ooen* 
pied  by  a  third  party  as  a  tenant  of  the  judgment  debtor,  at  the  time 
of  the  docketing  of  the  judgment,  he  is  eharged  with  eonstrootftvo  notiee 
of  all  the  oooupant*8  rights  and  intevesti^  and  he  is  also  alleoted  with 
likeDolioeof  titto in  the ooonpanVs landlord.  WOkku r.  Bmkr,  9S^ 
See  DxraoanoH,  1,  2;  HiOHWAn;  Focnn 

REGISTRATION. 
See  ELiOTioir& 

RES   GESTA 
8ss  Ckmnuoi  Law,  7,  46;  B▼^>sllCl^  t,  7t  Ji 

RBSALK 


REVIEW. 
See  Arbal  akd 


RSVOOATION  OF  OHABaOOL 
Bee  OsBFORATiDnL 

RIPARIAH  RIGHTS. 
See  Wi 


RORBBRT. 
See  Okdoul  Law,  11^  U,  tMl 

SALES. 

RAiUbOAa  OoBvosATioira^  AVD  MoBTQAOB  LnDB  CT  ■■■!■,  —  Whsn 
there  is  a  mortgsge  on  a  railway,  and  the  oorpontion  makes  a  ooadi« 
tional  pnrehass  of  looomotiTes  and  eai%  and  the  Tsndor  leserTss  ths 
title  as  seonrity  for  the  payment  of  the  pnvohass  prioe,  he  has  a  rights  if 
the  railway  goes  into  the  hands  of  a  receiver,  to  the  possessiCB  of  snch 
enginee  and  cars,  and  oompensation  for  their  nse,  bnt  the  balaaee  of  the 
purchase  price  due  him  is  not  sneh  a  debt  as  in  equity  nnd  good  con- 
science ought  to  be  accorded  priority  over  the  mortgage  eroditorSi  /S* 
delity  etc  8(\f€  Dep.  Co,  t.  Shenandoah  tie,  B.  A  Oo.^  868. 


Ihdex.  1007 

ft  Biosr  OP  ihuMB,  fo  RmLL  In  Mtiafaetlon  of  vapald  p«ir«liaM*nioney» 
if  iitl«^  bnt  not  ponosBion,  htm  pawed,  is  well  lettlad;  and  if  tliera  it  % 
Moiract  to  mII,  and  perfomianoe  is  tendered  by  the  eeUer,  the  Mine  rale 
eppliee.     Wopla  v.  Overaker^  727. 

ft  RiOBT  OF  Sbllkb  to  Rbssll— Kotiob  to  Botxb.  —It  is  enongh  to  au- 
thorise a  resale  that  the  defaulting  buyer  has  notioe  of  the  faots  which 
giTO  the  wronged  seller  the  right  to  resell,  when  these  consist  of  tlie 
ebsolnte  refusal  of  the  buyer  to  oomply  with  the  contract  of  sale;  and 
the  plaoe  of  resale  is  not  then  restricted  to  the  place  where,  by  the 
oootoaot^  the  buyer  was  bound  to  reoeire  the  property;  Imt  the  seller 
may  ship  to  a  distant  market  and  sell,  if  in  doing  so  he  exercises  good 
faith  and  due  diligence,  with  intent  to  realise  the  best  price  he  oan  on 
resale.    Id. 

ft  BioiCT  OF  SiLLiK  TO  Bbbll.  —  When  the  right  of  the  seller  to  resell 
arises  from  the  absolute  refusal  of  the  buyer  to  reoelTe  the  goods  in  com- 
plianoe  with  the  oontraot  of  sale,  if  the  buyer  desires  to  select  the  market 
for  resale,  he  must  receive  the  goods  and  send  them  to  that  market.    Id, 

ft  Declaration  or  Matbbial  Fact. — A  false  representation  as  to  his  finan- 
eial  itatuB^  made  by  a  person  to  a  commercial  agency,  with  a  view  to 
obtaining  eredit^  is  a  declaration  of  a  material  foot,  and  not  the  mere 
ezpreesion  of  an  opinion.    Oainem»lle  NaL  Bank  ▼.  Bamberger^  738. 

ft  GAHCBLLATioif  OF  Salb  FOB  Falsb  Rbpbbsbmtations.  —  Misrepresenta- 
tioas  made  by  one  person,  not  with  a  Tiew  of  reaching  another,  are  not 
available  to  one  who  may  have  acted  upon  them,  to  cancel  a  sale  made 
by  reason  thereof  but  a  third  person,  to  whom  they  were  not  directly 
made^  oan  cancel  a  sale  made  by  him,  when  the  representations  were 
made  with  direct  intent  that  he  should  act  upon  them  in  the  maimer 
which  oooasioned  the  injury.    Id, 

f.  Gangbllation  of  Salb  JOB  Faub  RxpBnBBTATioNa. — It  Is  not  essen- 
tial to  the  cancellation  of  a  sale  that  false  representations  should  be 
addressed  to  the  party  directly  who  seeks  a  remedy  for  having  been 
deeeived  and  defrauded  by  means  thereof.  If  they  were  false,  and  so 
known  to  be  by  the  party  making  them,  and  were  made  with  intent  that 
Ihey  should  be  communicated  to  and  believed  by  others  interested  in  as- 
certaining the  peeuniary  responsibility  of  the  buyer,  and  with  latent  to 
procure  credit  and  defraud  eeller%  and  were  relied  upon  by  the  seller, 
and  the  sale  procured  thereby,  he  is  entitled  to  rescind.    Id, 

f  Oavcbllatiov  of  Salb  fob  Falsb  Rbprbsbbtations  to  Oommbboial 
AOBVOT.  —Where  a  person,  for  the  purpose  of  obtaining  credit^  makee 
fUse  statements  to  a  commercial  agency  as  to  his  financial  stalm^  expect- 
ing them  to  be  acted  upon,  and  effects  a  purchase  by  each  means,  the 
■eOer  may,  upon  dtBCOvering  the  fraud,  cancel  the  sale  and  reclaim  his 
goods,  oven  as  against  other  attachment  creditors  of  the  buyer.    Id. 

I  Wabbaxtt,  Bbbaah  of. — If  a  party  contracts  to  furnish  certain  apparatus 
guaranteed  to  be  of  certain  quality  and  capability,  the  guaranty  amounts 
to  a  warranty,  and  its  non-fulfillment  to  a  breach  of  warranty;  and 
where,  in  such  case,  the  apparatus  is  to  be  completed  by  a  certain  time, 
named  and  accepted,  if  the  guaranty  was  fulfilled  by  another  time 
■amed,  it  must  be  regarded  that  the  period  between  the  two  timee  was 
to  be  need  to  teet  the  apparatus  to  ascertain  if  it  fulfilled  the  guaranty; 
and  if  it  failed,  the  defects  which  would  thus  be  shown  to  exist  must  be 
regarded  as  patent  defects  as  contradistinguished  from  latent  defects. 
UmUrwood  v.  Wo{f,  40. 
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10.  WAiamnr^  RfWfrTO  Knr  Paormg  r  Aim  Bn  wrm  BRBACg. — Wbera 
tlMTO  i» a  aale  and  daliTwy  of  penonal  prupwty  in  ptwtenH,  wvA  •zprm 
waiTMity,  and  the  pioparty  tnivt  out  to  bo  defoefehpo^  iho  Yondoo  amy 
receive  the  property  and  nee  it^  and  then  ane  for  a  breach  cf  tbo  war* 
raiity,  or  when  luod  for  the  parehaae  priee»  may  reoonp  such  damagev 
nntier  the  general  iaeae^  or  oet  them  up  in  a  special  plea  of  oet-off.    /dL 

11.  Warbaivtt  ih  Exicotort  Comtbacft — Right  to  Riranr  Profhitt 
▲KD  Sub  loa  Bbkach.  — Where  a  eontraot  is  ezeoatory,  with  a  war> 
ranty  and  time  tizod  for  teeting  it*  fnlfillment»  tbo  aoeeptanoo  and  nao 
of  tbo  property  after  snob  time  has  paseed  xa  not  a  waxTor  of  the  right  to 
claim  damagea  for 'a  breach  of  warranty,  under  the  role  aa  eatabliahed  in 
niinoia.     7dL 

*9.  Warranty  ir  Bxbcutort  CoNTRAora,  and  Proof  of  Brsaor  or,  nr 
Rbduotior  (NT  Dam AOBB.  —  Whore  a  contract  of  aale  ia  execatoiy,  with 
a  warranty,  the  pnrcbaaer  may,  in  all  oaaei^  in  an  action  for  ita  prioe  or 
▼alne,  prove  the  breach  of  warranty  in  reduction  of  damagei^  and  the 
snm  to  be  recovered  for  tbe  price  of  the  article  wilt  be  rednoed  by  so 
mneh  aa  it  ia  diminiabod  in  valna  by  non-compliance  with  tiie  warranty. 
id. 

II.  Brrach  or  Wabrartt  in  Bxrcotobt  Comtraot— Bmumar  ov  Proof. 
—  Where  the  vendee  in  an  oxecntory  oontraot  reixea  npon  a  breadi  of 
warranty  aa  a  defense  or  by  way  of  aet^off  in  an  action  for  the  pnrcbaso 
prioo)  the  burden  of  proof  ia  on  him  to  ahow  the  breadi  and  tiie  actual 
damagea  reaulting,  and  anch  damagea  do  not  include  probable  profita  or 
proepeetive  gains.     Id. 

14  Brbaoh  or  Warranty  nr  KxBCirroRr  Contract — Riortto  Rbqend 
OR  Set  off  Damagk  in  Action  for  Prior.  — VFhere  a  contnet  for  aale 
ia  executory,  with  a  warranty,  and  the  timo  for  exanination,  whether 
fixed  by  the  contract  or  allowed  by  law,  baa  paaaed,  the  buyer  may  f»- 
fnae  to  accept  the  gooda  and  return  tbetn,  or  he  may  accept  them  and  aue 
for  a  breach  of  the  warranty,  or  rely  upon  the  damagea  for  aocfa  breach 
in  reduction  in  an  action  for  the  contract  price.  But  if  be  reacinda  and 
retuma  the  gooda,  he  must  offer  them  back  aa  ooon  aa  he  <fiaoovers  the 
breach,  or  after  he  haa  had  a  reaaonable  tiuM  for  tiieir  examination. 
The  right  to  resoind  is  waived  by  retaining  and  ooatinning  the  uaa  of 
the  gooda  longer  than  ia  neceaaary  for  a  trial  of  them.     Id, 

15.  Breach  of  Warranty — Richt  to  Rbooitp  DAMAon  nr  AcnoN  for 
Prick  —  When  personal  property  ia  sold  under  an  executory  contraet 
with  warranty,  the  purchaser  may  recoup  damagea  for  a  breach  of  the 
warranty  in  an  action  for  the  prioe^  although  bo  retained  the  prcpei'^ 
after  knowledge  of  tbo  defects     Id, 

lib  Brrach  op  Warrastty  in  Bxroctort  Contract — AooiPTAViai— Rmhi 
TO  Rkcovxr  Damagks.  —  Where  floods  are  aold  under  aa  etxeoutory  con- 
tract with  warranty,  there  may  be  an  acceptance  of  them  in  fnfl  dia. 
charge  of  the  contract;  or  there  may  be  an  aoceptanco  in  aoch  aenae  that 
the  buyer  retains  and  uses  them  and  becomes  inveated  with  tbo  title  and 
ownership,  but  reserves  the  right  to  claim  damagea  for  u  brsacfa  of  tbo 
warranty,  or  to  recoup  them  in  an  action  for  the  prioOk     Id. 

17.  Brrach  of  Warranty  in  Bxrcutort  Contract  —  Rwirra  or  Pcr* 
CHA8RR.  —  When  the  time  for  examining  aa  article  aoid  vndor  an  exeoa* 
tory  contract  with  warranty  ia  extended  by  agreement  of  the  partiei^ 
whatever  the  purohaaor  was  required  to  do  during  the  origioal  time  ia 
the  way  of  rejecting  or  accepting  the  article  bo  qpay  do  darkig  the  tima 
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M  extended,  wfttumt  affieetliig  bh  right  to  accept  Ihe  artlole  In  fell  die- 
ehuge  of  the  oontraet,  or  with  the  reserred  right  to  daim  damages  lor 
the  hreaoh  ol  the  warranty,  or  to  feooap  them  in  an  aotlon  for  the  price. 
M. 

8m  Oomuox%  S|  Snomo  Psbiobvakg%  1,  S|  Tvmn  in  TKVwna^  7« 

12. 

SAVINGS  BANKS. 
See  Bahkb  and  Bakkiko,  4^  §k 

SEAL. 
See  D  WM^  7. 

SSLF-DKFENSR 
See  Crimdial  Law,  26^  87. 

SHERIFFS  BJSTUBN. 
flee  Sksootioh,  2;  Pinn—, 

SIGNATURES. 
See  Bttdbnc^  1-4. 

SLANDER. 
See  LiBBi.  AVD  Slardu. 

SPECinO  PERFORMANCE. 

L  Smmo  PBRioniiAiiai.  —  A  oentaraot  for  the  mU  or  ■Drtf^(il^  of  snh- 
eeqnentlj  aoqnired  ehattek  will  not  be  specifioally  enloroed,  where  n« 
ehittoli  are  epeeifleally  deooribed,  the  only  deeoription  being  thai  con* 
teined  in  the  general  word  **  property.  **  The  eqnitaUe  litle  to  goods  aa  well 
m  to  land  ie  confined  to  specific  property,  and  doee  not  extend  to  foods 
which  are  andetermined.    Borden  ▼•  Oraak^  S8. 

1.  Srscmo  PnionMAinn  or  CoiiTBAcr  ion  Saui  or  GBAmLs  by  the 
▼endor  will  be  decreed  in  equity*  where  the  payment  agreed  npon  by  the 
•  partiee  was  to  be  made  by  epecifie  eeonritaei^  and  the  remedy  at  law  is 
inadofnata.    Matkkoh  ▼.  Sekwartt,  400.  . 

9k  WAiTxn.  or  DxrsMsa.  —  Where,  in  a  snit  for  speeifle  performaneib  the 
defendant  intends  to  aek  the  conrt  not  to  exercise  Jnrtsdicticii,  bssanss 
the  remedy  at  law  is  adeqoate,  the  objection  sbonld  be  taken  by  answes^ 
and  nnlsse  so  taken,  will  ordinarily  be  deemed  to  hare  baen  waived.  Jd, 

STATION-GROUNDS. 
See  Cabrishs^  (k 

STATUTES. 

L  Tbs  RiQOiBnnNT  or  thv  Conttitution  that  No  Law  shall  Bmbraoi 
MORS  THAN  Oni  Objxot,  wbich  shall  be  expressed  in  its  tttle^  ii  man* 
datory,  and  a  statute  which  disregards  it  most  be  declared  Tdd.  FideiU§ 
cte.  i9c/s  Dep.  Ckk  t.  Shenandoah  VaOey  R.  R,  Co.,  858. 

9L  Qbjiot  hot  ExPRiasKD  iiv  Titlx  or  Statotb.  —  The  Titli  to  am  Aor 
MAT  BB  So  RxsxaiOTivB  ss  to  ezcludc  matters  which  might  have  been 
.     AM.  8t.  Kip..  Vol.  XIX.  —M 
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Mibraead  iii  OM  «Baetineiit  with  th«  mattan  ioAoifted  In  Hit  tititu  b 
Moh  WM^  the  mM&t  •zoluded  by  the  r«striotiT«  words  of  tbo  titto  esi^ 
Aot  bo  inoortod  in  the  body  of  the  stAtato  without  making  it  void.    Id. 

IL  If  nu  Objiot  ovaStatuts  as  Szf&bssso  iir  m  Titlb  is  to  oeeuo  the 
wages  of  oertsta  employees  of  railway  and  other  corporationsi  and  ikoon 
Isins  a  proTiiion  seoaring  liens  to  persons  famishing  iron,  fnel,  and  other 
nppUes^  sneh  provision  is  not  within  the  objeet  of  the  act  as  stated  in 
the  titles  snd  is  therefore  inoperative.    Id, 

4  UMOOMtnTonovAL  Statdti  is  Absolutclt  Kvll  Am  Vomu  It  is  a 
misnomer  to  call  it  a  law;  it  is  to  be  regarded  as  never  having  been  pos- 
sessed of  any  legal  force  or  efleot;  and  ihe  subsequent  adoption  of  an 
amendment  to  the  oonstitntion  authorising  the  enactment  of  sn^  a  staU 
nte  eannot  give  it  validity.    State  v.  Tt^/lyp  S7i» 

Ik  RanuMPJionva  Law.  — Amendment  to  the  oonstitntion  of  a  state,  an- 
thorising  its  leginlature  to  enact  a  particular  Uw,  cannot  impart  validity 
to  a  law  of  the  same  character  previously  enacted*  bnt  which,  when  so 
enaoted,  was  unconstitutional  and  void.    Td, 

%,  STATona,  BviDBHOB  TO  Vabt  OB  Ck>ifTBADicr.  —  A  statute  legaUy  as- 
thentieated  oannot  be  annulled,  varied,  or  contradicted  by  the  legislative 
Journals,  or  in  any  other  mode.  Stamhrd  V*  OAU  Gx  ▼•  ^0onu|f-(7ei^ 
eratSM. 

fi  CoMSTRuonov  ov.  —  Bvxnr  Statotb  iBoiniD  Rioxnni  a  Bsasoiiabu 
OoNSTBUonoK,  and  such,  if  possible,  as  to  avoid  repugnancy  to  tfao  oonsti> 
tntion.  Hence  an  aot  authorising  a  telegraph  company  to  oonstmoA  linss 
and  fixtures  slong  a  county  road,  provided  the  ordinary  use  of  the  road  is 
not  obstmeted,  and  not  expressly  declaring  that  this  may  be  dona  with- 
out oompensatiou,  will  not  be  considered  as  an  attempt  to  daprtve  own- 
ers of  snob  eonpensatlon  as  is  guaranteed  to  them  by  the  oonstitntum  sf 
the  stote.     ITeateni  Ufikm  TeL  Ok  ▼.  WiHiama,  008. 

iL  A  SvATim  FoBBUDWO  THi  8ali  of  foreign  or  domestic  goods,  wars%  and 
merchandise  by  any  person  as  a  hawker  or  peddler  relates  to  the  manner 
of  sals^  and  not  the  right  to  sell,  is  a  valid  exercise  of  polioe  power,  and 
is  not  a  violation  of  the  right  eeonred  by  the  constitution  of  aeqniiing, 
possessing^  and  protecting  property.    CommonweaUk  v.  Qmrdner^  045. 

IL  OoNSTBVomnf.  —  A  statute  forbidding  the  sale  by  any  person,  of  good% 
wares,  and  merchandise  as  a  hawker  or  peddler  does  not  ineludo  nor  sf- 
foot  the  farmer  or  gardener  who  raises  the  natural  products  of  the  soil  and 
sells  them  from  house  to  bouse.  It  is  only  meant  to  inolnda  tradsn  and 
travelers  who^  without  any  fixed  place  of  business,  oany  thoir  goods  eft 
their  back,  or  in  a  oart  or  wagon,  in  ssarch  of  enstomsrs.    Id, 

W»  iMTEKflTATB  ComfMBOB.  — A  statute  forbidding  the  sale  of  goods, 
sad  merchandise  by  any  person  as  a  hawker  or  peddler,  witliin 
territory  within  a  state,  is  a  valid  exercise  of  the  polioe  power,  and  sol 
unconstitutional  as  a  regnlation  of  interstate  commerce.    Id, 

IL  BiFflRBlIT  Pan IBHMKITi  PRISGRIBBD  BT  THB  SaIIB  SvATIIIB  IoT  dlflbr- 

ent  acts  oonstitnting  the  same  offense  in  a  different  degree,  or  by  diflei^ 
I  out  classes  of  persons  is  not  objective  legislation,  nor  is  sneh  aot  void  for 

nnosrtainty  in  that  it  prescribes  different  punishments  for  the 
As  parte  OarwOt  846. 

Bee  CoHiiov  Law;  Cobtbmft,  S;  BLBonoii%  1^  H 

STATUTB  OF  FRAUDS. 
8ee  Vbndob  abd  Vkmdbb,  1-& 
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STOCKHOLDERS. 
See  Railboad  Comtam  m. 

tlG&S-KEEPSBS  AND  OUSIOMma 
See  N»»tiiOBM0%  ?• 

8TRERT-RAILROAD6L 
See  Railboad  Coxfaii  m. 

STRBBia 
See  DsDiOATioir,  1,  S. 

SUBROGATION. 

■vBBOaATiON  »  MM  Kqvitabu  Rbmkdt,  dlowed  (mly  wben  It  does  boI  ptm^ 
fliot  with  th«  legml  or  equitable  righto  of  other  ereditors  of  the  oommoB 
debtor.  If  moneys  ure  loaned  to  a  railway  oorporatioB  la  the  erdlaary 
•oorae  of  baaiaeee,  and  withont  any  agreement  aa  to  the  nee  to  be  aiada 
€l  them,  and  they  are  afterwards  paid  oat  to  laborers  and  rapply-mea, 
after  wfaloh  the  corporation  goes  into  the  hands  of  a  receiver,  the  peisooB 
Biabing  sneh  loans  are  not  entitled  to  be  eobrogated  to  the  etainis  paid 
with  tho  moneys  loaned,  as  against  mortgagees  of  the  oorporatloB.  Jlk 
dfittir  ifflL  8q/€  Dtp.  On.  t.  Shenandoah  tic  IL  IL  Ch.^  86IL 

SUIdDB. 
See  iMsuvLAKoa,  A 

SUMMOHa 


SUNDAY. 
Sea  OamBfWMt  4;  OBmurAi.  Law, 

suRsrrsHiP. 


TAXATION. 

L  Jvmiutmiwm  vb  Tbr  Vauditt  ov  SrAxmn.  —  WherB  b  alalBto  tnploji 
aB  I^JoBotieB  Bierely  aa  a  means  of  enforoing  payoMBt  ol  a  tax  leTiod 
BBdar  it^  the  refossl  to  pay  snob  tax  presento  a  proper  ease  for  an  IbJob^ 
tioBi  bat  the  validity  of  the  tax  preeento  a  legal  qvestlon  of  which  tho 
oouis  of  law  have  ezolasive  Jnrisdiotlon.  AoMlartl  U.  Cabk  Cbi»  t« 
iHtorBsy  QaMimt  894. 

SL  Tbb  Powbb  of  thb  LaanLATUBi  io  Imfobb  Tazib  ob  parsons^  prnpartyt 
bBiiBses,  and  franehisea  ia  nnlimtted,  sare  only  by  sooh  rsatriatioaa  vpoB 
His  ezoroise  of  that  power  as  are  foand  in  the  otgaaio  law,  or  aaoh  aa  ato 
faihersBt  Ib  the  natnre  of  the  snbject.    Id. 

IL  A  LioavsB  Tax  IxPoeBD  oir  Cobfobatioivb  for  anrolafaig  their  franohlses 
la  Bot  a  property  tax,  aBd  cannot  conflict  with  oonstitatioBal  ptoviskaa 
leqairiBg  eqnaUty  ib  the  taxation  of  property,    /d. 


lOlS  Ikdex. 

4b  CoBPORATi  Pbopbbtt.  —The  holding  of  a  <A«iier  from  ono  ■Uti^ 

tho  oorporftta  property  !■  loeetad  «r  eorporato  bnsineM  tmuftctad  In  •»• 
other  ttatOi  does  not  reliere  the  oorporation  in  both  or  either  stKie  froB 
tnTation»  in  aay  lorm  wkioli  the  iegiilntive  poww  waif  9  nnder  its  eenitip 
tation,  adopt.    Id, 

§k  Tax  Balis — Wso  mat  Aoqvirb  Valid  Tax  TmM.  —  If  hoebend  and 
wife  are  oat  of  poesenBen,  Ke  najr,  after  the  death  of  a  testator,  aoqnire 
a  Talid  tex  title  to  the  land  of  the  heiia  of  iriueh  hie  wife  is  ene,  and 
title  so  aoqnired  is  superior  to  the  rights  of  a  mortgagee  of  the  testatoiw 
Sroquei  ▼•  Warmr^  124w 

H  SufFiuiMHOT  ov  RxDBMPTZOH  KoTioi.  —  Under  a  statnttng  reqniruig  that 
Botioea  of  the  time  limited  to  redeem  land  fkt>m  tax  sale  bj  pnbliealieA 
aad  posting  mnst  be  oompleted  f oar  months  before  the  expin^ion  of  tfao 
tfao  allowed  for  redemption,  the  pestiflg  of  notioe,  as  reqoired,  foor 
vwnths  before  sooh  time^  tofether  with  proper  pnhlioation,  is  a  oomplW 
•nos  with  the  statate,  althoogh  the  notioe  by  paWieatJon  and  the  notioo 
bgr  posting  hare  not  existed  for  the  same  length  of  time.     WaMngtam  ▼• 

f»  VvmammoM  op  VAUDirr.  —  A  tax  deed  regular  open  fts  faoe  k  pjisw 

Jmti^  eridenoe  of  the  r«gnlaiil|y  of  the  prooeeding%  and  that  the  xadomp* 

tioa  lists  sad  notioes  were  property  posted  as  reqnirsd  by  statats.    The 

boxdsa  si  pffoof  iaon  the  party  attaching  the  deed  to  show  its  invalidity. 

Id. 

8so  GbxroBATZoiii^  4|  lansRAiB  OomaBOK 

TAX  SALU. 
8ss  Taxmiov,  5-9* 

TEUDORAPH  OMFANDEaL 

L  bLMBAn  OoKFANnB—  DufT  lo  Dbstxb  Mmsaotl  — WhsB  a  teb* 
graphio  BMSsage  is  leoeiTed  and  sent  direoted  to  one  psnon  in  eareof  aa* 
other,  the  liability  of  the  oompany  ends  with  the  deUTsiy  of  the  messsgs 
to  the  person  in  whose  osrs  it  is  direoted.  WmUm  Umkm  TA  Oik  ▼• 
Tomtffp  751. 

t.  LUBOIIT  IQE  MlBTASB  IH  TBAKSMUSKni  OF  ICnSAOl.  — If  a   BMSSSgO 

as  writtsn,  read  in  the  light  of  a  wett-^known  nsage  in  oommeroial  001^ 
rsspondsnosb  reasonably  infonsiiio  spsrator  that  the  message  is  one  of 
bosiness  importanos^  and  diseloses  the  transaction  so  br  as  Is  neoessary 
to  aoeomplish  the  pnrposs  forwhioh  it  Is  senti  the  oon^any  Is  liable  for 
all  direot  damagee  resalting  from  a  negligent  fsibuo  to  transmit  it  as 
written  within  a  reasonable  time,  nnless  snob  negligenee  is  in  some  way 
exoosed.  The  message  need  not  on  its  faoe  disolose  the  natnre  of  the 
business  so  that  the  operator  may  anderstand  its  meaning  as  to  the 
artids^  quantity,  quality,  or  prioe.  Pattal  TeL  CchU  C9,  t*  LodrcgB^  (UL 
8so  OoMTEAOfs^  9;  HioHWATi^  6;  Sranrai^  7 

^TENDER. 

OoiBL — Whors  isndsr  Is  not  made  until  after  suit^  defendsaft  is  Babis  loi 
aooruing  prior  to  the  tender.    Berrjf  t«  JkatU^  74flL 

8so  Cbaxxxl  Moktoaoxiv  1. 

THREATS. 
See  CiUMiXAL  Law,  24-28L 


Ihbbz.  mis 

TOBTB. 
8m  AaiAinLis. 

TRABB-MABSa 

L  What  Comnmuns  a  Tradb-makx  nr  ▲  Quwnum  «v  Law  for  Mm 
eonrl  Whether  a  tnde^maric  bee  been  lo  oonstitated,  end  if  ■•  eon* 
etituted  whether  there  bee  been  an  infringement  of  it^  are  ordinariljr 
qneetions  of  fact  for  the  jury.     Afffr.  Jfadenn,  792. 

S.  What  Conrtitutks,  and  Right  of  Owner. — The  owner  of  ea  ori« 
ginal  trade-msrk  will  be  protected  in  the  exelntiTO  nee  of  all  merki» 
formi,  or  symbols  appropriated  as  designating  the  tme  origin  or 
ownership  of  the  article  to  which  diey  are  affixed.  Bnt  be  has  no  right 
to  the  ezclnsiTe  nse  of  any  words,  letters,  figures,  or  symbols  which 
hare  no  relation  to  the  origin  or  ownership  of  the  goods,  and  are  only 
meant  to  indicate  their  names  or  quality.  He  has  no  right  to  appro- 
priate a  sign  or  symbol  which,  from  the  nature  of  the  fact  it  ia  need  to 
signify,  others  may  employ  with  eqnal  truth,  and'  therefore  hare  an 
equsl  riglit  to  employ  for  the  same  purpcoe.     Id, 

t:  WoBDs  nr  Covmon  ITsb  are  common  property,  and  no  exolnshre  right 
to  the  nee  of  snoh  words  can  be  acquired  by  adopting  tiiem  as  a  trade- 
mark, nnlese  they  are  used  in  an  arbitrary  or  fsnoifnl  eense^  and  not  in 
tiieir  ordinary  signification.    Id. 

Ai  Worm  "  MiORon  Ktuxr,"  used  in  their  ordhiary  and  not  in  any  arU- 
.  timry  or  fanciful  sense,  cannot  eonstitnte  a  trade-mark.    Id, 

9k  Iraub  —  IiRTATiov  OF  Labxl.  —  Although  a  peonllar  derioe  on  labels 
adopted  by  one  may  not  constitate  a  trade-mark,  still  if  it  is  imitated 
by  another  in  a  way  ealeulated  to  deceive  and  does  cEeoeiTe  ordinarily 
prudent  persons,  they,  and  the  one  whose  label  i«  imitated,  an  entitled 
to  pfoteotion;  but  when  the-  laibels  aiw  so;  eatiMly  dSesieoiilar  ae  not  to  de- 
ceive inch  persons,  no  action  will  Ue  for  fraudulent  imitation.     /A 

TRSBfFi[S9BR& 

Bee  GARBIXB8,  6-9;  FoRanx.R  Entry  and  Unulwfitl  Dbtainbr}  MAgriR 
AMD  Servant,  1;  Railroad  (ToMPANiifl^  13^  14^ 

TRIAL. 

h.  iNflraaonoNS  Eathrr  ni  tbm  Nature  ov  a  lUtouiii  ov  the  Bvidrnob 
and  an  argument,  than  concise  statements  of  law,  should  be  refused. 
Posial  TeL  CabU  Co,  v.  Lathrop,  55* 

%  iHSTKUcnoNs  Involvikq  ABSTRAcr  Propositions  are  properly  refused, 
espemailj  when  the  chaiges  given  fairly  present  the  case  to  the  juiy. 
laUrmtUfntal  etc  B*u  Oo.  v.  Prince,  795. 

it  Form  and  Number  of  Issues  submitted  must  be  determined  by  the  trial 
jndge,  in  the  exercise  of  a  sound  discretion,  provided  they  are  always 
enoh  ae  will  justify  the  entry  of  judgment,  and  provide  the  appellant  an 
opportunity  to  present  to  the  court  below,  or  on  appeal,  any  view  of  the 
law  i^lioable  to  the  evidence.     Boyer  v.  Teague,  547. 

ih  Orobs-examination. — The  extent  to  which  cross-examinations  shall  be 
conducted  ia  largely  in  the  discretion  of  the  trial  court,  and  such  discre- 
iMa  will  not  be  interfered  with  unless  it  clearly  appears  that  it  was 
abased  to  the  injury  of  the  party  complaining.  IVhUe  Semng-MaMm 
Odi  v.  Ctordon,  109. 
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&  Jvn;  Rbadtvo  I^kposittov  to,  Aimt  Rictih»mmt. — After  tiie  Jwy  Iwi 
ntiredy  and  has  disagreed  about  a  deposition  whkh  waa  intradnoed  ia 
•ridanoo  during  tha  trial,  it  la  not  error  to  aHoiv  it  to  be  reread  to  the 
Jury  at  iU  roqneak    datit  ▼.  SkUe^  817. 

C  f  VBT,  DiaoBxnoii  of  Jvdqu  a  DnoHARODfo.  — It  la  within  the  diaera- 
tlon  of  the  eoart  aa  to  whether  or  not  it  will  diseharge  the  jory  becanaa 
it  baa  been  kept  together  snoh  « timo  aa  to  reader  it  improbable  that  it 
will  agree,  and  anoh  diaoretioa  will  not  ba  rariawed  nnleaa  it  baa  been 
abnaed.    Jd, 

I.    iuWLY    AM9    JOBOBt  — SuimOlflHtf    NsW    PAHKL    AVTIB    CKALLXHOB    TO 

Aebat.  ^~  Uniler  «  atatuta  authoriaiug  tha  appointmeat  by  the  jadge  of 
aoma  aaitable  penon  to  aainnM»  Jnrora  from  tha  by-atandera  in  oertain 
eaaea^  where  the  aberiff  ii  a  party  to  or  intereotad  in  tha  anit^  tha  oonrt 
may  appoint  anoh  party  to  summon  a  new  panel  front  the  by-ataaden^ 
whan  a  ehallenga  to  the  array  haa  been  anstained  for  aoAoiant  canse^ 
and  thia  though  the  aotion  waa  oommenoed  before  the  anactmant  of  tha 
atatnta.  Boifer  ? .  Teagme,  647. 
i  JoBT— Oballbhob  to  TBI  Arbat. — Where  n  aherifl;  who  Is  the 
taatea  in  an  notion  inrolTing  the  title  to  hia  offioa^  knowa  that  the 
ia  eat  for  hearing  at  a  apeoial  term,  and  in  adaoting  tha  Jnrara  for  that 
term  himaelf  takea  the  names  from  a  boy  who  drawn  them  from  a  box, 
the  former  reading  them  to  the  oonnty  eommiasionera  without  their  eee- 
ing  the  namea,  and  then  passing  them  into  a  looked  box,  thia  is  anoh  an 
irregularity  aa  fomiahea  sufficient  ground  for  a  ohallenge  to  tha  array 
under  the  oode  of  North  Carolina,  aeotiona  1722-1780^  preaoribbg  the 
qnalifioationa  and  mode  of  aeleoting  and  drawing  jurora  for  apeoial  tarma 
by  oounty  oommissionen,  and  proriding  that  the  aheriff  need  not  not  in 
anoh  caae,  exoept  when  such  oommissioaers  negleot  to  not.    Id, 

See  ArnAL  avd  Bbbob;  Cumdial  Law,  4-4^  Si)  PBTOsmoiBa 

TRIAL  BY  JURY. 

See  COMTBMTT,  1,  S. 

TRUSTS  AND  TRUSTSEa 

L  Tanvm  iror  Liablb  fob  LoflSBa  Oooasighbd  bt  Bad  Faitb  ob  Cbzmb  of 
HIS  Ck>-TBU8TBB.  —  A  tmatoo  doea  not,  by  Tirtne  of  hia  aooeptanoa  of  a 
trust,  become  an  inaorer  of  tha  tmat  funda  against  the  poaaibUity  of 
loss,  nor  a  surety  for  his  co-trustee.  Hia  undertaking  ia  peraon^  requir- 
ing of  him  good  faith  and  reasonable  diligence,  and  if  these  reqnirementa 
are  met,  he  is  not  liable  for  loasea  occasioned  by  tha  bad  fiith  or  tha 
crimes  of  his  oo-tmsteo.    JBsUUe  qfFeamire,  676. 

%  Tbustbb  Liablb  fob  Ekbbzzlxmbnt  of  Tbvst  FaND  bt  bib  Oo-tbutbb 
WHBN.  ^  Where  two  of  three  trustees  of  a  fund  directed  to  be  inveated 
in  good  real  estate  security  put  it  into  the  power  of  a  third  trustee  to 
collect  the  principal  of  a  mortgage  belonging  to  the  tmat,  it  b  their  duty 
to  see  that  such  principal  is  properly  reinrested.  And  if  tiiay  neglect 
this  duty,  aud  the  money  is,  through  their  neglect,  loat  by  tha  embe»> 
slement  thereof  by  their  co-trustee,  they  will  be  liable  for  tha  loaa.     Id, 

X  Trcsteb  not  Liable  tor  Frattd  of  his  Co-trustkb  whbb.  >- Where 
two  of  three  trustees  leaire  with  the  third  trustee  securities  belonging  m 
the  trust,  which  he  embezzles,  if  they  haTo  not  done  or  omitted  to  <lo 
anything  which  has  contributed  to  render  the  fraud  poaaibls^  they  will 
not  be  responsible  tor  its  con»equencea.     Id. 
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i.   Oo-TRVBTBn  LiAbLB   VOB  EHBEZZLSHElfT  OV  TrUSTKI  HAT  JLPFLT  PrO- 

caoDNi  ov  SxocTRmis  GiYBN  Thbm  bt  Him  am  Hi  Dibbotb.  —  When  « 
trustee  who  hu  embesiled  tmit  faadi,  for  a  pftrt  of  whibh  his  co- 
tmstees  are  liable  on  the  ground  of  their  negligence,  pats  in  the  handa 
of  his  oo-tmstees  such  securities  as  he  has,  confesses  judgment  in  their 
favor  for  the  amounts  embezzled,  and  directs  that  the  moneys  to  be  col- 
looted  from  such  secnrities  shall  bs  appropriated  to  the  payment  of  the 
amount  for  which  the  co-trustees  are  liable,  they  have  the  right  to  apply 
it  as  he  has  directed.    Id. 

5.  Idws  AOAiNST  Taust  Bstatk.  — A  claim  for  compensation  by  a  person 

employed  by  a  trustee  to  negotiate  a  loan  for  a  trust  estate  without 
an  order  of  court,  but  under  promise  from  the  trustee  that  the  claim 
should  be  paid  out  of  the  trust  fund,  cannot  be  enforced  against  tho 
trust  estate,  in  the  absence  of  insoWency  on  the  part  of  the  trustee 
or  an  agreement  by  him  exempting  himself  from  persons!  liability, 
making  the  claim  a  specific  lien  against  the  trust  fnnd«  The  only  rem* 
ody  is  against  the  trustee  personally,  or  against  his  estate  in  case  of  his 
death.    Joknwn  r,  Leman,  63. 

6.  Libh  tob  Emplotmbnt  against  Tbust  Ebtatb.  — Asa  general  rule^  the 

expenses  of  properly  administering  a  tmst  are  a  lien  on  behalf  of  tho 
trustee  on  the  estate  in  his  hands,  and  he  will  not  be  compelled  to  part 
with  his  control  of  that  estate  until  such  expenses  are  paid.  This  lien, 
however,  unless  in  exceptional  cases,  does  not  extend  to  persons  em- 
ployed by  the  trustee.  Their  only  remedy  for  compensation  is  personal 
a^inst  the  trustee  employing  them.    Id. 

7.   TrUSTKS's  SaLB  Ck>NDUOTBD  bt  bos    AOBHT  — FaILUBB   of   TbUBTBB  T9 

Takb  PoflSBSSiON.  — Trustee's  sale  is  not  rendered  invalid  by  the  fact 
that  the  sale  was  cried  by  a  person  selected  by  the  trustee,  whose  act  tho 
tmstee  afterwards  confirmed,  nor  by  the  latter's  failure  to  take  posses- 
sion of  the  land  before  the  sale,  though  the  trust  deed  declared  that  upon 
default  the  trustee  should  immediately  take  possession,  and  after  giving 
notice,  sell  the  land  therein  described.     Tyler  v.  ffertingt  263. 

6.  Trfstsb's  Salb.  —  Thb  Fbrtormanob  of  thb  Mbbb  Minibtxbial  Aon 
of  posting  the  notice  and  making  sale  by  agents  selected  by  the  tmstee 
does  not  affect  the  validity  of  the  sale.    Id. 

i.  Trustbe's  Salb,  Frxsumftiom  in  Support  of.  — The  presumption  is  to 
be  indulged  that  a  trustee  did  those  acts  in  paiU  which  were  conditions 
precedent  to  the  valid  execution  of  the  power  of  sale.  The  force  of  this 
presumption  may  be  overcome  by  any  competent  evidence  sufficient  to 
produoe  an  equilibrium,  or  to  leave  the  preponderance  so  lightly  in  favor 
of  the  presumption  as  that  the  jury  do  not  believe  some  act  to  have  been 
done  which  was  essential  to  the  validity  of  the  sale.     Id. 

10.  EviDBNOB. — Taustbb's  Dbbd  Which  Reoitbb  that  the  sale  had  been 
made  after  giving  notice  as  required  by  the  deed  of  trust  establishes 
prima/acie  fha.t  proper  notice  has  been  given;  bnt  the  effect  of  the  deed 
in  this  respect  may  be  overcome  by  any  competent  evidence  which,  not- 
withstanding the  deed  and  its  recitals,  leaves  the  jury  unable  to  say  that 
the  notif  n  were  given.    Id. 

11.  Salb  bt  Trustee  to  his  Wifb.  — Where  a  trustee  sells  the  tmst  estate 
to  one  who  by  previous  agreement  purchases  for  the  wife  of  the  trustee^ 
the  sale  will  be  set  aside  on  the  application  of  a  cestui  que  trttst,  nor  is 
•vidsuce  that  the  sale  was  fair  and  for  tho  best  price  obtainable  admia- 
«lbl^     BoBseU  V.  Shoemaier,  486. 


1016  Indix. 

VL  TumaoAaMt  bt  Xbuubs'a  Wiim  at  his  Saul  —  Whara  a  bndband  MOt 

M  trastee,  bit  wife  k  «zoliidAd  from  purfthawng  at  the  m1«  dinotly  from 
Um.  If  aha  demna  to  beoome  a  porehaaer.  aha  mvak  apply  to  tha  ooorl 
and  obtain  aa  ordar  that  the  aale  ba  oondnotod  by  and  nndar  tfaa  anpar. 
▼iaion  of  a  aiaater»  wbo^  in  oaaa  aha  pnrohaae^  will  eonvey  in  dna  form 
to  bar.    JtL 

8aa  CKAtnii  MoBTOAai^  2;  Cqiooraxxovm,  6;  Dum^  %  IL 

ULTRA  VIRBS. 
8aa  Buna  Am  Bahkdio,  5;  OoBPOBAnomy  t-lL 

UNBARNBD  PAY. 
See  AsaiOKiCBKT. 

UNBECORDED  DEED. 
8aa  DsBD^  13;  JuDoicxNia^  jC 

USAGE. 

UnjMM,  B9FBor  or,  a*  EviDmoB.  —  A  usage,  if  known  to  tiie  partiea  to  a 
transaotion  to  whiob  it  relatea,  is  obligatory,  and  nnleaa  exolnded  by  tim 
torras  of  tbe  oontraot*  enters  into  and  ia  regarded  as  part  of  it,  aa  mnob 
aa  tbongh  it  bad  been  written  therein.  It  is  admissible  to  add  incidents 
to  the  oontraot  not  inoonaistont  with  ito  torras,  and  to  ascertain  tbe  in- 
tention of  tbe  partiea  in  referenoe  to  matters  abont  which  the  oontraet 
IB  silent,  nnleaa  it  is  nnreasonable  or  in  oonfliot  with  poaitiTa  law.  Fini 
Jfai.  Bamk  ▼.  FUk^  eSO. 

VACANT  AWD  imOCXJUPIED. 
See  IMSURANCB,  3,  4. 

VENDOR  AKD  VENDER 

L  STATim  OF  Fraitdb.  — -  a  MnfOBANDim  n  mot  SujwicngiT  io  Taks  a 
Sale  oot  or  thb  Statqtk  or  FiiAiTDa,  vnlibs  it  oontaina  anbatan« 
tially  the  whole  agreement  and  all  ito  material  tarma  and  oonditiona,  ao 
thftt  one  reading  it  can  understand  from  it  what  the  agreement  la.  It 
mnat  be  sneh  that  when  produced  in  eridenoe  it  will  inform  tiw  ooart  or 
Jnry,  without  parol  evidence,  of  the  essential  facts  aet.  forth  in  the  plead* 
ing,  and  which  go  to  make  a  valid  oontraot.  Tbeao  eascatial  faote  con- 
■iat  of  the  anbjeot-matter  of  tbe  sale,  the  terms,  and  the  namea  cr 
descriptions  of  the  parties.     Memi»  ▼.  NtvjwUUr^  614. 

H  STATirrn  or  FnAUDa.  —  IdxBioRAKDUM  or  a  SaIiX  or  Rial  Ebtavi 
Which  does  not  name  nor  describe  the  vendor  is  fatally  defeotira.     /dL 

3.  Statutx  or  Frauds  should  not  be  Made  an  Instrument  or  Fraud. 
—  Where  a  Woman  about  to  be  Married  is  Induced  to  Cokvet  her 
property  to  the  wife  of  a  brother  of  her  iotended  husband,  by  the  agree- 
ment of  the  grantee  and  the  representetions  of  the  intended  bnaband 
that  aa  aeon  aa  the  marriage  took  plaoe  she  would  reconrey  the  property 
to  the  grantor,  and  where  the  relations  of  the  parties  to  the  deed  were, 
before  it  waa  made,  of  a  very  intimato  aud  fiduciary  ehsraoter,  the 
agreement  to  reconvey  will  not  be  regarded  aa  within  the  statato  of 
frauds,  and  will  be  specifically  enforced.     Where  it  would  operato  a» 
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f»iid  tp  aUow.  ft  gantM  to  rttlj  ^P<"^  U»  ^K*^  ik^Mohite  on  hi  fM0b  V^ 
ondenoo  will  bo  ftdmittnd  to  prore  tlio  faote  tfafchlmhing  %  tnuL  Oakh 
latd  ▼.  Caiakud,  73. 

4i  VsVDOB'g  LOM  BOBS  HOT  AbUBOV  SaLB  OF  BOTH  RbAI.  AW  FlBSONAL 

Pbofsrtt  whxn.  —A  Tendor's  lien  doeo  not  ariae  from  tho  nle  of  both 
real  and  perBonal  property  for  one  entire  sum  or  oonaideration,  where 
no  distinot  prioe  if  aet  npon  the  real  property.  Hor  is  the  Tender  of 
teal  property  entitled  to  an  implied  equitable  lien  to  aeeore  the  perform- 
anoe  of  the  oonaideration  when  that  ii  of  anoh  a  natnre  that  the  oonrt 
eannot  aoonrately  aaoertain  and  define  the  amonat  of  the  oharge  to  be 
impoaed  npon  the  land  and  enforced  out  of  it»  as  where  the  oonaidera- 
iion  is  an  agreement  to  anpport  the  grantor  during  lifeu  Peien  r,  TmmUt 

VICE-PBINGIPAL. 
8eo  Miann  akd  Sbbtaxt,  11.  l%9St,tlk 

VOTERa 
See  BLScnoNib 

WAIVBR. 
See  Sraomo  PKBioBMAifci^  S. 

WAIVSRS  OF  CONDITION& 
See  Iksubakob,  11-20l 

WARKHOUSSBODI. 
See  Pbbsoital  PBOPBBTr. 

WAKEtAKTT. 
See  Salb^  ^17* 

WASTB. 
See  MoBTOAOBi^  L 

WATERCOTTBSBSb 

1.  DiTBBSiov  OB  SuBBAOB  Watbb.  — A  land-ownoT  has  no  right  to  obsvruet 
a  natural  wateroonrse  on  his  bod  in  which  the  anriace  water  eoUecting 
thereon  ia  aoooatomed  to  flow,  and  to  conatmot  diteheo  from  it  by  meana 
of  which  such  water  ia  discharged  upon  the  lands  of  an  adjoining  owner, 
where  it  ia  not  accaatomed  to  flow,  to  hia  injury.  Rhoad$  ▼.  Davidheiterp 
630. 

S.  Drainaob  -^  DiYBRSioiv  or  Surface  Watrr.  —  An  upper  owner  may 
improTo  and  drain  hia  land  for  agricultural  purpoaea  or  the  like,  and  in 
ao  doing,  may  increase  the  flow  of  surface  water  in  the  natural  channel 
for  it;  but  if  he  diverts  it  from  such  channel,  and  creates  a  new  course, 
by  which  it  is  discharged  upon  the  lower  proprietor  at  another  place,  he 
must  anawer  for  the  damages  caused  by  the  diveraion.    Id. 

lb  Tbb  Ck>HMOK-LAW  DooTRiNB  OF  RiPABiAN  R10HT8  18  inapplicable  to  the 
phyaical  conditiona  of  the  Pacific  atatea.  ^eno  SmeUing  Work*  v.  SUmm^ 
364. 
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1  Ths  Riobv  io  Watib  or  Tns  Staib  war  «■  DwmKMum>  bt 
Affuoatiov  ov  THi  Peikciplb  of  Pbiob  AmtonuATnnr.  and  not  bj 
tiie  oommon-Uw  mlM  respeoting  riparian  righti.    ItU 

IL  State  Holbs  Titlb  to  Lavds  Cotbrbd  bt  Navioablb  Watbbs  to 
low-water  mark,  in  its  lOTereigik  eapaei^,  in  traak  for  the  paoplo^ 
for  the  parpoee  ohiefly  of  prbteoting  the  righti  of  naWgalioii.  But 
the  common  right  of  the  people  in  such  laada  ii  limited  to  what  ta  of 
pablio  ue  for  the  porpoeea  of  navigation  and  fishery;  and  the  riparian 
owners  are  permitted  to  enjoy  the  remaining  rights  and  priTileges  in  the 
sofl  nnder  water  beyond  their  strict  boundary  lines,  after  conceding  to 
the  state  all  the  pnblio  rights.    MUler  ▼.  MendenhnO,  210. 

8.   RlPAEIAN  OWITBB  MAT  FlLI.  19  AHD  MaKB  iMPBOVBinnTS  IB  SHALLOW 

Watbb  in  front  of  his  land,  ont  to  the  line  of  navigability;  and  snoh 
improvements  are  enconraged  because  they  are  in  the  general  interest  of 
navigation  and  commerce^  and  are  a  pnblio  as  well  as  a  private  benefit 
These  riparian  privileges  are  valuable  property  rights,  the  exercise  of 
which,  though  subject  to  state  regulation,  can  only  be  interfered  with  by 
the  state  for  public  purposes.     Id, 

?•  Dock  Linb,  Bvibot  or  Establlshing,  ob  Rioht  or  Bitabiab  Owbbb. 
— The  action  of  a  state  legislature  in  establishing  a  dock  or  harbor  lino 
is  to  be  construed  as  a  regulation  of  the  exeroiBe  of  the  riparian  right;  ift 
settles  the  line  of  navigability,  above  which  the  state  will  not  interfere^ 
and  is  an  implied  concession  of  the  right  to  build,  possess^  and  occupy  to 
the  establiBbed  line,  which  amounts  practically  to  a  qualified  poasesaory 
title.    Id. 

IL  Gbamtb  or  Rifabian  Rights  withxb  Dock  Libb,  Bttbot  or.  —  Where 
the  owners  of  upland  bordering  on  navigable  waters,  after  the  legiaLatore 
has  established  a  dock  line,  adopt  a  survey  and  plan  of  improvement  for 
the  use  and  occupation,  up  to  the  dock  line,  of  the  submerged  land  Im 
front  of  their  upland,  they  may  possess,  occupy,  and  improve  the  smdo 
themselvea,  in  connection  with  the  dry  land,  or  they  may  grant  toothers 
the  same  rights  within  the  dock  line,  and  may,  by  appropriate  oovonants 
and  stipulations  in  the  deeds  to  their  granteeSp  obUgato  them  to  respect 
and  recognize  the  validity  of  such  grante  made  in  conformity  with  the 
general  plan  of  improvement  of  the  premises  within  the  dock  line^  all 
the  grantoea  tlius  becoming  parties  thereto;  and «  oourt  of  equity  will 
not,  in  such  a  case,  interpose  in  favor  of  a  grantee  of  a  portion  of  the  up- 
land to  set  aside  prior  deeds  to  sites  in  the  submerged  land*    kU 

WILLS. 

L  Validity  or  Will  WBirrBM  ob  Caboblbd  or  Lbad  Piboil.— A 
will  wholly  written  in  lead  pendl  is  as  valid  as  if  written  in  ink;  and 
the  cancellation  of  legacies  in  lead  pencil,  though  in  a  will  written  in 
ink,  may  be  as  final  and  conclusive  as  to  the  intent  of  the  testetor  as  if 
made  in  ink.     Batale  qf  TomUnson,  fi37. 

1  Cangsllatiob  IB  Lead  Pencil,  of  bequeste  in  a  will  written  la  ink, 
and  found  in  a  place  of  safe  deposit  after  the  testetor's  death,  is  as 
final  and  binding  as  though  made  in  ink,  and  cannot  be  regarded  as 
deliberative  merely,  although  a  paper  was  also  found  in  the  testetor's 
box  in  a  bank,  conteining  a  list  of  the  legatees  as  they  were  named  in 
the  will,  with  all  the  legacies  canceled  in  pencil  that  were  so  canceled 
in  the  will,  except  one,  in  which  the  name  was  canceled,  but  not  the 
amount     Li  such  case,  the  paper  found  in  bank  will  be  presumed  to  he 
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llw  iMlator^t  MlbtratlTe  momonadvin,  wbidi  1m  taaAm  inal  by  the 
OMio>1Utioii  in  th«  wilL    Id. 

ii  BigvBT  TO  CKiLDmnr  warn  vor  IiroLims  OKARSOHiLDiUDff  or  krae  gen- 
•vftUy,  exoept  from  neoeMityy  whioh  oeonn  when  the  will  wonld  rmnnin 
iaoperativa  nnleM  the  aenee  of  the  word  **  ohildren*  ii  extended  beyond 
ite  n*tanl  import,  or  where  the  testator  hat  clearly  shown  by  other 
words  that  he  did  not  intend  to  use  the  word  ''ohildren"  in  its  proper, 
aotnal  meaning,  bat  in  a  more  eztensiye  sense.     EktaU  </  Hunt,  640. 

Ai  CoKSTBOcnov.  —  Where  there  is  a  oonfliot  between  the  literal  meaning  of 
a  clause  in  a  will  or  a  codicil  thereto  as  fully  written  out,  and  the  lan- 
guage of  a  marginal  note  at  its  side,  the  language  of  the  will  must  pre- 
▼aiL  Thus  where  the  word  "  children  '*  is  used  in  the  will  or  codicil, 
the  meaning  of  which  is  free  from  doubt,  while  the  word  "  heirs  "  is  used 
in  the  marginal  note,  the  words  of  the  will  prerail,  and  grandchildren 
are  excluded.    Id, 

IL  GoivsTRUGnoN.  —  When,  under  a  will,  bequests  are  given  to  a  oertain 
classy  but  under  a  oodioil  thereto  the  bequests  to  that  class  are  taken 
away,  and  another  class  substituted,  the  pmrisions  of  the  codicil  must 
preraiL  The  class  named  in  the  wUl  take  nothing,  and  the  olass  named 
in  the  codicil  take  ererything.     Id. 

C  GoNSTRuoriON  or — A  Litb  Estate  oklt,  and  not  an  estate  in  fee,  is 
giren  to  a  widow  by  the  following  clause  in  her  husband's  will:  "I 
give  and  bequeath  to  my  beloved  wife  all  my  property,  both  real  and 
personal,  to  have  and  to  hold  the  same  for  her  own  use  and  benefit,  and 
also  to  make  such  disposition  of  the  same  that  she,  in  her  judgment, 
may  deem  best,  should  it  become  necessary  that  a  part  or  all  should 
become  necessary  for  the  support  of  herself  and  W.  G.,  who  I  desire 
should  remain  with  her  during  her  lifetime,  and  have  such  care  and  at- 
tention given  him  as  he  may  need.  After  the  death  of  my  wife,  I  will 
and  devise  that  any  and  all  property  remaining  unused  shall  be  given  to 
said  W.  G.,  to  have  and  to  use  for  his  own  benefit,  or  to  make  such  dis- 
position of  as  may  be  deemed  best  for  his  interests."  Miller  v.  Potter^ 
JIM,  919. 

7.  In  GoNSTRUiira  a  Will,  we  may.  In  addition  to  the  words,  look  to  the 
surrounding  oircumstaDces;  as,  for  example,  the  situation  of  the  parties, 
the  ties  which  connect  the  testator  with  the  objects  of  his  bounty,  and 
the  motives  which  appeared  to  infiuence  him  in  disposing  of  his  property 
Id. 

%  Construction  of.  —  A  Gm  of  What  Rkhains  Ukdisposbd  of  may 
often  be  repugnant  to  the  first  gift,  or  too  nearly  so  to  vest  a  certain 
right;  nevertheless,  a  gift  is  good  of  what  shall  remain  at  the  death  of 
the  first  taker,  if  the  latter  has  only  a  life  estate  given,  or  if  such  gift  is 
preceded  by  a  power  of  disposition  so  restrained  in  its  exercise  that  a 
gift  of  what  is  left  evidently  refers  to  what  shall  remain  unappropriated 
and  unappointed  under  the  power.     Id. 

i.   CONaTRUGTION  OF.  —  WhKNBVEB    A    POWSB    OF   DISPOSAL     AoOOMPANIBfl 

a  bequest  or  a  devise  of  a  life  estate,  whether  such  estate  be  given  ex- 
pressly or  by  implication,  the  power  is  limited  to  such  disposition  as  a 
tenant  for  life  can  make,  unless  there  are  other  words  clearly  indicating 
that  a  larger  power  was  intended.  Id. 
1<K  BzxouTiONB  —  Condition  that  Lxoact  shall  bb  Bxbmpt.  —  A  legacy 
bequeathed  by  a  testator  upon  the  express  condition  that  while  in  the 
hands  of  his  executor  it  shall  not  be  liable  for  the  debts  of  the  legatee. 
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botiluill  U  pdd  ArMttsTto  htm  by  the  fotmer,  wttbont  dfarimiliei^  ii 
Talid,  and  not  subject  to  «aMeatioii  by  tbe  Jadgment  oneifitar  of  the  leg^ 
tee  while  in  the  heads  elllM  ezeentor.  Jtate  ^Bed^  dSS. 
11.  Pabol  Bvidsik»  n  aov  AnnanBU  10  Pbots  tkat  ▲  Tmtatok  Is- 
TBR9BD  to  deriM  a  different  lot  from  that  described  in  his  wiU.  end  that 
his  intentioD  wee  not  oorreotty  expreeeed  in  the  wQI,  owing  to  a  mieap- 
prehensioQ  el  the  draaghtsBMO  as  to  the  1st  intsnded  to  be  deaeribed. 
▼•  BotkhtB^  897* 


WITNESSES. 

L  WmiBa  B  OoMPBEnr  to  Twann  to  a  fMtef  the  trath  el  wUeh  ha 
says  he  feels  reasonably  eertata.    Bcj/er  t«  Trngm^  M7* 

%  Pboov  ov  Fkausw  — Plaintiff  who  pots  defendant  on  the  stsnd  Isr  Um  ez- 
press  parpose  el  showing  his  fraad  doee  not  thereby  give  him  ece£t  fsr 
honeety.  His  testimony  is  to  be  Judged  aoooffdmg  to  its  mentis  and 
eieatss  no  eetoppoL     WMtr  ▼.  JoAmm,  16A. 

lb  Impbaghmsmt  ov.  —  When  a  wituees  deniee  or  failB  to  remember  thet 
on  former  oocasioae  bo  made  statements  faioonsistent  with  his  teeti- 
mony  on  the  trial,  ovldenee  that  he  did  make  snob  statemente  is  ad* 
missible  to  impeaoh  him,  upon  the  establishment  el  a  proper  and 
saffioient  predioato.    Xesy  t.  QtaU^  820. 

1  WnKiflB  OAinoT  v^  DuaaaDirmD  bt  Pbotdto  thit  Ha  was  OfiBaaa 
some  bribe  or  other  indnoement^  not  aooepted  by  him,  to  testify  in  tim 
osse»  as  that  being  aoensed,  with  others,  of  the  oommissioa  of  a  erimeb 
that  be  was  promised  proteotion  and  immnnity  from  pnaishmeat  if  he 
would  tell  all  he  kaew  about  it^  and  that  he  did  not  aooept  this  offsr. 
though  at  a  subsequent  time  and  at  soother  plaee^  and  in  the  pteeeucw 
el  other  persons,  he  made  a  fuU  oonfssrion  ol  the  erime,  and  afterwarde 
testified  in  eonrt  egainst  his  aooompUosib  sad  in  asecrdsnee  with  his  eea* 
feesion.    CBUoltom  t.  StaU^  Ua 
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